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Damages. Page 1. 

A) FN what Actions a Party ſhall recover Damages. Page 1 

] (B) What Perſons are intiiled to, or ſhall recover Damages. 2 
(C) Againſt whom Damages hall be recovered. | 3 
D) Of afſeffing the Damages. 

And herein. 


1. Of the Quantum of the Damages the Jury may give. 
2. Whether they may give more than the Plaintiff has declared for. 4 
3. Muſt be aſſeſſed purſuant to the Plaintiff's Right, or the Injury 


he has received; and herein, of aſſeſſing intire Damages. 5 
4. Where to be aſſeſſed jointly or ſeverally, where there are ſeveral 
Defendants. 8 
(E) II here the Court may increaſe or mitigate the Damages. 10 
F) Of the Manner of aſſeſſing and recovering Damages, ; 11 
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Debt. Page 13. 


(A) In what Caſes an Action of Debt will lie. 1 '3 
8 At what Time it fhall be ſaid to have accrued. 


(C) Who may bring Debt; and herein of the Privity of Contract ond 
Eſtate, 16 
(D) Againft whom it may be brought. 18 


E) u 7 bere Debt is the proper Adlon, and not, Covenant, Caſe, &c. 20 
5 J Of the Manner of bringing the Action, and where it muſt be — 
in the Debet and Detinet, or Detinet only. | 
(G) Of the Extinguiſoment of the Debt, — pleading in Bar thereof. 4 
Deceit. Vid. Tit. Fraud, p. 593. 
Declaration and Demuirer. Vid. Tit. Pleadings, Vol. 4. P. 1. 


Deodand. Page 25. 
Deſcent. Page 27. 


(4) Of Lineal Dejcent ; and herein, of the Exclufeon of the aſcending Line. 


27 
(B) Of Collateral Deſcent, 29 
(C) Of the Half Bload. and the Poſſeſſio Fratris. 30 


(D) Of Deſcents according te Cuſlom, 32 
3 Where a Perſon ſhall be ſaid to take by Purchaſe, al not by Deſcent. 33 
F) Of a Deſcent, iis Operation to take away an Entry. 6 


3 
G) In what Caſes the Entry of the Diſſeiſee may be lawful notwithſland- 


ing a Deſcent. 38 
H) n baſe Entry is preſerved notauilhhſtanding a Deſcent. 41 
6 Heaw the Entry may be preſerved by continual Claim. 
And herein, 


1. Of the Nature of continual Claim, and the Effects of it. 42 
2. What is neceſſary to a continual Claim to make it effectual. 43 
3. The Iime in which it is to be made. 44 


Detinue. Page 4. 


(A) By ani apainft BOT Detinue lies. 46 
(B) For avhat Things it may be brought. 46 
Devailavit. / id, Tit. Execuiors and Adminiftrators, Vol. 2. P. 430. 


Deviſes. Page 48. 


(A) HA may dewiſe Lands and to whom. 49 
(B) Of what Eſtate or Intereſt in the Dewiſar he may diſpoſe 51 
(C) What Words paſs a Fee in a Will. $3 
(D) H, Words create an Eftate-Tail or for Life. 50 
(E) Of Terms for Years and uncertain Intereſts by Deviſe. 6 
(F) Of Dediſes for Payment of Debts, 64 
(G) Of Dewiſes by Implication. 66 


(H) Of ehe Diſpojition of Con and Chattels by ll 2 by what Deſcription, 
and to whom good. 68 
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Of Executory Dewiſes of Lands of Inberitance; and herein, of Con- 
Gar Remainders and Croſs Remainders, as far as they 1 to this 
Place. | age 71 
(K) Of Executory Deviſes of Leaſes for Years; and berein, of the Limita- 
tion of the Truſt of a Term, as far as it relates to and agrees with a 
Dewviſe thereof. | 71 
(L) Of void Deviſes. 
And herein, 


1. By deviſing what the Law already gives, or what the Policy of 
the Law will not admit. 


79 
2. By Incertainty in the Deſcription of the Thing deviſed. 81 
3. By Incertainty in the Deſcription of the Perſon to take, 84 
4. By the Deviſce's dying in the Life-time of the Deviſor. 86 


What Circumſtances are neceſſary by the 32 H. 8. c. 1. and the 34 
&f 35 H. 8. c. 5. and 29 Car, 2. c. 3. and what ſhall be a Revoca- 
tion, and a new Publication. Vid. Tit. Will, Vol. 5. 

Diſclaimer. Vid. Tit. Pleadings. 


, Diſcontinuance. Page 87. 
N ant ts Beolefalitet Reins. - 


(C) By Huſbands ſeiſed in Right of their Mives. 91 
(D) of Diſcontinuances by Women of Lands of the Gift of their Huſband 
or his Anceſtor. 92 


(E) What Eſtate or Intereſt may be diſcontinued, 


- 94 
(F) By what Ad or Conveyance a Diſcontinuance may be made, and the Ef- 
fed thereof. 96 


Diſſeiſin. Page 9). | | 


A) What Ads amount to a Diſſeiſin. 97 
(B) What Perſons are capable of committing ſuch * 104 
Diſtribution. Vid. Tit. Executors and Adminiſtrators, Vol. 2. Pp. 426. 


Diſtreſs. Page 105. 


(A) Who in reſpeR of his Eſtate or Intereſt may diſirain for Rent, 106 
(B) What Things may be diftrained. 108 
(C) Of the Manner of diſtraining as to Time and Place. 110 
(D) Of the Diſtreſs when ſeized; and herein of the Diflrainer's Intereſt 
therein, and what he is to do therewith. 111 
(E) Where a Diſtreſs ſhall be ſaid to be wrongful and exceſſive ; and here- 
in of the Remedy which the Party injured bath. 115 
(F) Of aiftrainirg Things Damage Feaſant. 116 
(G) Of Diſtreſſes for Amercements. | 117 
Divorces. Vid. Tit, Marriage, Vol. 3. Pp. 569. 
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Dower. Page 118. 


Df Dower at Common Law. Page 118. 


Dower by Cuſtom. Page 1 52. 
Dower ad Oſtium Eccleſiæ. Page 153. 
Dower ex Aſſenſu Patris. Page 1 54. 


Dower de la pluis Beal. Page 1 54. 
(A) Wha may have Dower, and who not; and herein, of the Age and 


other Diſability of the Huſband or Wife. | 120 
(B) Of what Eftate a Woman may have Dower. | 
And herein, 
1. Of the Quarentine, 122 
2. Of the difterent Kinds of Inheritances. 123 
3. Of the Nature and Quality of ſuch Eſtate, whether Sole, Joint 
or in Common, 12 


4. Of its Continuance; wherein, of Eſtates conditional, ſuſ- 
pended, determined or extinguiſhed ; and therein, of Remitters 


to the Heir, and Recoveries by Title Paramount. 3 
5. Of the Valne of che buprovement of the Huſband's Eſtate, 
either in his Life time or after his Death. 129 


(C) Of the Things requiſite to the Conſummation of Dower, viz, Marriage, 
Seifin, and Death of the Huſband. | 

1. Of the Marriage, how long it muſt continue; and therein, of 

the ſeveral Sorts of Divorces. 129 

2 Of the Seiſin, either in Fact or in Law; and therein, of the 

Seifin in Fact as it is continuing, or not continuing, as inſtan- 


taneous. | 131 
3. Of the Death of the Huſband. 132 

(D) Of the Aſſignment of Dower. 
1. By what Perſons. 133 
2. Of the Manner; and therein, of aſſigning it by Metes and 
Bounds, Cc. | 134 
2. By what Covrt. 135 


(E) Where the Wife ſhall have her Election to be endowed of one Thing or 
wnother, and where of both; and herein, of Endowment de novo, and 
the dos de dote, 137 

(F, Hhat ſhall be a Bar of Dower, and what not; and herein, of Ads 
done ar ſuffered by the Huſhand folly, or by the Huſband and Wife 
indy, or by the Wife ſolely, either during the Coverture or after; and 
kerein, of Elopement of Detinue of Charters or Heir. 13 

(G) Where the Wife ſhall bold ber Dower ſubjeS to the Charges of her H 2 
band, and where nat; and herein of the Privileges of Tenant in Dower, 
and the Nature of ber Eflate, as to Alienations made, or Actions brought 
by or againſt her. 144 

(H) To whom the Tenant in Dower ſhall be attendant, and by what Ser- 


VICES. I45 
(J) Of the Proceedings and Damages in Dowwtr, unde nihil habet. 146 
K) Of the Admeaſurement of Dower. 3 151 


Dureſs, 
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Dureſs. Page 155. 
(A) For what Dureſs or Degree of Reſtraint or Terror a Man ſhall avoid 


his Deed or Contract. 155 
B) On whom, and by whom the Dureſs muſt be commilted. 157 
C) What Contrafts or Securities may be thus avoided, 158 
D) The Manner of avoiding them, 159 


Ejettment, Page 1 59. 


(A) Of the Nature of the Aion, and ancient Manner of Proceeding in 
| 160 


Ejeatment. : | 
(B) Of the modern Manner of Commencing and Proceeding in Ejed ment. 


And herein, g ; 
1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſſion, 


and entering into the common Rule. 161 

2. Of adding proper Parties. 163 

3. Of the Coſts. 164 

C) In what Caſes the ancient Form is flill to be adbered to. 165 

8 Of the Declaration in Efectment. 
And herein, 

1. Of what Things an Ejectment will lie. 166 

2. What ſhall be a ſufficient Deſcription of the Things for which 

it will lie, 168 

3. Of the Demiſe and Right of Entry in the Leſſor of the Plain- 

tiff, and of the Ouſter. 171 

E) Of the Plea and General Iſſue in Ejed ment. 176 

F) Of the Verdi and Judgment in Eje&ment. 177 
G) Of the Writ of Execution, 

And herein, ; 

1. Of the Time when the Writ is to be ſued. 178 

2. How the Writ is to be executed. 159 

3. How the Plaintiff is to be quieted, and what Relief he has 

when his Poſſeſſion is diſturbed, 180 

H) Of the Meſne Profits, and how to be recovered. | 181 

I) Of bringing a new or ſecond Ejectment. 182 

Eletion, Page 183. 

(A) In what Caſes an Election is given. | 183 
8 To what Perſon; and herein, of him awhois to do the firſt Ad. 184 
(C) Where it ſball be ſaid to continue or be determined, 185 
(D) What ſball be a ſufficient Election. 186 


Elegit. Vid. Tit. Execution, Vol. 2. p. 349. 
Embracery. Vid. Tit. Juries, Vol. 3. p. 284. 


Erroz. Page 187. 


(A) In what Caſes a Writ of Error will lie. 
And herein, ; 
1, In what Caſes a Writ of Error is the proper Remedy to be re- 


lie ved againſt an erroneous Judgment, 189 
2. Ona 
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2. On what Judgments a Writ of Error will lie, Page 191 

In what Court the Judgment muſt be given, on which a Writ 

of Error will lie. 194 

(g) Who may bring a Writ of Error, and againſt whom ; and herein, of the 


Perſons neceſſary io be made Parties thereto. 195 
(C) Of the Time of bringing a Writ of Error, 199 
(D) Of the Manner of bringing it. 

And herein, 
1. Of the Form of the Writ, and where the Record ſhall be ſaid 
to be removed. 200 
2. What is neceſſary to be removed; and herein, of removing 
the Record or a Tranſcript. 200 
(E) Of alledging Diminution, and granting a Certiotari. 204, 
(F) Of the Scire facias. 205 
(G) Of the Proceedings after the Record is removed; and herein, of the 
Abatement of the Writ of Error. 209 
H) How far the Writ of Error is a Superſedeas. | 210 
0 To what Court a Writ of Error lies. 
And herein, | | 
1. Of Writs of Error into Parliament. 211 
2. Of Writs of Error into the Exchequer Chamber. 212 
3. Of reverſing Judgments in the Court of Exchequer. 213 
4. Of the Writs of Error into the King's Bench. 213 
5. Of Writs of Error into the Common Pleas, and inferior 
Courts, 214 
6. Where a Writ of Error lies in the ſame Court in which the 
Record 1s. 215 
(K) Of aſigning Errors. 
And herein, 
1. Of the Manner of aſſigning Errors. 216 
2. Of aſſigning Errors in Fa and in Law. 217 
3- Of afligning that for Error, which appears contrary to the 
Record. 218 
4. Of aſſigning that for Error, which is for the Party's Advan- 


tage. | 220 
5. Where the Matter aſſigned for Error is aided by the Appear- 

ance of the Party, and in not being taken Advantage of in pro- 

per Time, | 221 

6. Where Matters which might be aſſigned for Error are aided 

by a Releaſe and Conſent of Parties. | 223 

(L) What Defence the Defendant in Error may make ; and herein, of plead- 


ing a Releaſe, 225 

() Of the Judgment to be given on the Writ of Error. 
And herein, 5 

1, Where on a Writ of Error Part only or the whole Judgment 

ſhall be reverſed. 227 

2, 905 Judgment ſhall be given on the Reverſal of the 

rſt, 230 

3- To what the Parties ſhall be reſtored on the Reverſal of x 44 

firſt Judgment. 231 


Elcape in Civil Caſes, Page 233. 


(A) Wi. bere the Party ſball be ſaid to be legally committed, ſo that the ſuf- 
fering him to go at large will be adjudged an Eſcape. 
And 


With their DIVISIONS, 


And herein, 
1. Where the Authority by which he is committed ſhall be faid to 
be ſufficient for that Purpoſe. | Page 234 
2. Where the Form of the Commitment, or being in Cuſtody 
ſhall be faid to be regular. | 239 
(B) What Degree of Liberty or going at large ſball be deemed an Eſcape. 
And berein, : 
1. With what Strictneſs Priſoners are to be kept. 237 
2. What on this Account ſhall excuſe the Sheriff, Gaoler, Ec, 
when aCting in Obedience to ſome Authority, as removing a 


92 Priſoner on a Habeas Corpus, c. . 
7 3. What by Conſtruction of Law ſhall be deemed an Eſcape, 
1 though the Party be ſtill in Confinement. 239 
C) Of the Difference between voluntary and negligent Eſcapes. 239 

D) Of the Difference between an Eſcape on Meſne Proceſs and Execution. 

240 

(E) What Perſons are anſwerable for, and to be charged with an Eſcape. 


And herein, | 
1, Of the preceding or ſucceeding Sheriff, Warden, Fc. 241 
2. Where Sheriffs, Wardens, their Superiors or Deputies, are 
liable at the Election of him, who is injured by the Eſcape. 242 
3. Where the Party injured may have his Remedy againſt the 


Perſon eſcaping ; and herein, of eſcape Warrants. 244 

(F) Of the proper Remedy and Nature of the Adion to be brought for an 

Eſcape. | 245 

8 Of the Manner of laying the Adion. 246 

H) Of the Party's Defence, who ſuffered the Eſcape ; and herein, of 

pleading freſh Suit, 247 
Eſtate in Fee-Simple. Page 249. 

A) Who may purchaſe or inherit ſuch Eftate. 249 

B) The Import of the Mord Heir that creates the Efate. 
And herein, 
1. When it is a Word of Limitation. 252 
2, When it is a Word of Purchaſe. 254 


Eſtate⸗Tail Page 256. 


[A) What Things may be intailed within the Statute de donis conditiona- 


libus. 258 
(B) What Words are requiſite to create an Eftate-Taii in a Deedor Gift. 259 
(C) Of the ſeveral Sorts of Eftates-Tail. | 262 


(D) How far Tenant in Tail may charge his Eflate, and what Acts of his re- 
lating to the Inheritance ſhall bind the Iſſue though the Entail continues. 265 
Of Entailing Copyhold Eſtates, Vid. Tit. Copyhold, ol. 1. p. 459. 
By what Words an Eatail is created in a Will, Vid. Tit. Deviſes, 

Vol. 2. p. 56. | 


Eftate-Tail after Poſſibility of Jlue ertintt. 


Page 267. 


(A) Who may be Tenant in Tail after Poſſibility of !ſſue extin@, and how 
their Eflates are | created, 267 
(B) The 
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(B) The Poxver this Tenant has over the Inheritance, and in what Reſpecf, 
he is conſidered as a bare Tenant for Life. Page 26 


Eſtate foz Life and Occupancy. Page 270. 


(A) What Intereſt or Property in the Lund the Law calls an Eflate for 
Life, either when there are expreſs Words in the Deed, or when the Law 
creates it by Implication, | | 270 
(B) Who upon the Death of Tenant for Life is to enjoy the Land; and herein, 
of Occupancy. 273 
1 Of what Things a Man may make himſelf a Title to by Oc- 
cupation. | 273 
2. What makes an Occupant. 275 
3. The Way to prevent the general Occupant ; and herein, of 
the ſpecial Occupant, and the Alteration made in the Common 
Law, by the Statute 29 Car. 2. cap. 3. 277 
( 9 How far Tenant for Life may diſpoſe of his F/late either fingb by 
imſelf, or by joining with him in Rewverſion; and herein, of bis For- 
feiture either by Common Law or Statute. | 278 
Eſtate by Curteſy of England, Vid. Tit. Curteſy of England. 
Eſtate in Dower, Vid. Ti. Dower, Vol. 2. p. 122. 
Eſtate in Joint-tenancy and Tenancy in Common, Vid Tit. Joint- 
tenants and Tenants in Common, Vol. 3. p. 188, 
Eſtate in Coparcenary. Vid. Tit. Coparceners, Jol. 1. p. 443. 
Eſtate for Years. Vid. Tit. Leaſes for Years, Vol. 3. p. 300. 
Eftate at Will, Vid. Tit, Tenant at Will. 


Evidence, Page 284. 
(A) Who may be a Witneſs, 


And herein, 

1. Whether a Huſband or Wife may be a Witneſs for or againſt 
each other. 286 
\ 2, Whether a Judge or à Juror may be a Witneſs, 286 
3 Whether a Counſel, Attorney or Solicitor may be Witneſs 
againſt his Client, | 287 
4. Whether Plaintiffs or Defendants in the Cauſe may be Wit- 
neſſes. 287 
5. Whether an Accomplice in a Crime may be a Witneſs for or 

againſt his Companion. 288 
6. How far a Perſon is diſabled from being a Witneſs, in reſpect 
of his having been attainted or convicted of a Crime. 288 
(B) How far a Perſon is diſabled from being a Mitneſs in reſped of his 
being intereſted in the Succeſs of the Cauſe. 289 
(C) Of the Number of Witneſſes required in our Law. 293 
D) Of compelling a Witneſs to appear and give Evidence, 294 

8 Of the Manner of giving Evidence. | 
And herein, | 0 

> 1, Where the Examination is in open Court; and therein, of ſuch 
Queſtions as may be aſked a Witneſs. 295 
| 2. Of Examinations and Proofs in Chancery. 297 
(F) Of written Evidence; and herein, of admitting Exemplifications or 
Copies of Records, &c. as Evidence, 305 


(G) Whether Parol Evidence is to be admitted ia explain what appears on 
the Face of a Deed or Will. 309 
(H) Of 
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Of preſumptive Proof. | Page 311 

11 be Lak Law requires the higheſt Proof of the Nature of ihe T, hing is ca- 
ble of. 312 
(K) 95 hear-ſay Evidence. 313 
(L) Of the Parties Cunfeſſion. 313 
(M) Of Similitude of Hands. 313 
(N) Whether the Depofitions of Witneſſes in another Cauſe may be given in 
Evidence. 314 


What Things muſt be pleaded, and cannot be given in Evidence, 
Vid. Tit. Pleadings, Vol. 4. Þ. 4. 5 


Extommunication. Page 314. 


(A) In what Caſes the Spiritual Court may properly excommunicate. 315 
(B) In what Caſes a Perſon all be ſaid to be ipſo facto excommunicated. 319 


C) By whom Excommunication is to be pronounced and certified. 318 
D) What Inconveniencies and Diſabilities it lays the Party excommunicated 
under And herein, of his Diſability to bring an Action. 319 
(E) Of the Proceedings on the Writ of Excommunicato capiendo, both at 
Common Law, and by Virtue of the Statute 5 Eliz. cap. 23. 320 
(F) Of abſolving and aſſoiling a Perſon ex communicate. 325 


Execution. Page 326. 


(A) Of the Nature of Execution, and what Things were liable thereto by the 
Common Laco. | 328 
{B) Of the Fudgment on which Execution is to be taken out ; and herein, of 
Recognizances and Statutes, which are in Nature of Judgments. 
And herein, 
1. Of the Nature of Recognizances at Common Law, and on 
the 23 H. 8. cap. 6. c. and of the Statute Merchant and 
Staple, | = 
2. Of the ſeveral Proceſſes on thoſe Securities, when forfeited, 
in order to a full Execution, 
And herem, | 
i, Of the Manner of Execution on the Recognizance at Com- 
mon Law, and wherein it differs from the Statutes, &c, and 
they from each other. 333 
2. At what Time Execution may be granted on each of them. 


35 
3. Who ſhall have Execution on them as the Perſon alters. ; 35 
4. Againſt whom Execution may be granted. 337 
3. What Things are bound by them, and are liable to be ex- 
tended for the Satisfaction of them. 339 
4. What Proviſion the Law has made for Tenant by Statute Mer- 
chant, c. in Caſe of Eviction. | 341 
5. The ſeveral Ways of vacating and diſcharging theſe Statutes, | 
and this either before or after Execution, 342 
(C) om ſeveral Kinds of Judicial Writs which lie after Judgment. 
em, | * 
1. Ofthe Form Teſte and Return of ſuch Writs, 348 
2. Of the Elegit. 349 
3. Of the Capias ad Satisfaciendum. 351 | 
4. Of the Fier i facias and Levari facias. 351 
5. Of the Habere facias ſeifinam and poſſeſſionem. 353 
Vol. II. lb] (D) Where 
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(D) Where the Party ſhall be concluded by the Election of one of them, and 
what further Remedy he has, when he hath not received entire Satisfaction 
| on his firſt Writ, and this either againſt the Party or Sheriff, Page 353 


(E) Of the Authority and Juriſcliction of the Court, out of which the Execu- * 
tion iſſues ; and herein, of the Manner of executing a Judgment, where the P 
Record has been removed from an inferior to a ſuperior Court, 356 $3 

(F) Who are intitled to, and may fue out Execution. | 357 $73} 

(G) Of the Perſons againſi whom Execution may be ſued out. 

And herein, «9 | 3 

1. Of ſuing out Execution, where there are ſeveral Parties con- 7 
cerned, 3 58 | 8 


2. Of ſuing out Execution againſt the Heir and Executor. 359 5 
3. Of ſning out Execution againſt Infants. 359 


4. Of ſuing out Execution againſt a Feme Covert. 360 & 
5. Of ſuing out Execution againſt privileged Perſons, 3660 q 
6. Of ſuing out Execution againſt a Clerk or one in Holy Orders. 
(H) At what Time Execution may be ſued out; and herein, of the Nees : 
of a Scire facias. | 361 
(I) To what Time the Execution ſhall have Relation, fo as to avoid any Alie- 
nation by the Party ; and herein, of the Statute of Frauds. 363 


(K) Of the King's Precedency in Executions. 365 | 
(L) Of the proper Officers to do Execution; and herein, of the preceding and 
fucceeding Sheriff. . 366 
il (M Of the Manner of compelling him to do Execution; and herein, of the 
i Party's Remedy againſt him for Negle of his Duty. 366 
ht (N) Of the Sheriff's Authority in doing Execution ; and herein of breaking 


Doors, &c. | 367 * 
(O) Of the Offence of hindring or obſtructing an Execution. 368 1 
(P; Of the Party's Remedy, when there hath been an irregular Execution, and PA 

how the ſame is to be ſet aſide. 369 45 
( To what he ſhall be reſtored, when ſuch erroneous Execution is ſet afide. 370 \ 50 

Exetutors and Adminiſtratozs. Page 371. * 
(A) What Perſons may be Exeutors. * 
And herein, 43 
1. Of appointing the King Executor. 374 2 
2. Whether Corporations may be Executors. 375 3 
3. Who in reſpect of their Crimes are diſabled from being Execu- Ry 
e ors. 8 
4. Who in reſpect of their Country. 0-2 
5. Who in reſpect of their Want of Underſtanding. 376 4 
6. Who in reſpect of their Fortune and Circumſtaances ; and there- F 
in of obliging an Executor to give Security. 376 | 
7. Of making Infants Executors. 376 
8. Of a Feme Covert Executrix, 378 4 
9. Of making Creditors Executors. 378 . 


10. Of making Debtors Executors, . 
(B) Of the different Kinds of Executors and Adminiſtrators. 
And herein, 


1. Of an Adminiſtrator durante minori ætate of an Infant Executor 
or Adminiſtrator. | 


And herein, 


1. Who may be ſuch an Adminiſtrator, 381 
2. What Acts he may do. | | 
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With their DIVISIONS. 


3. When his Authority determines. Page 382 
2. Of an Adminiſtrator de bonis non, where the firſt Adminiſtra- 
tor dies, or the Executor dies inteſtate, or without Probate of 

the Will. 

And herein, 

1. In what Caſes Adminiſtration de Bonis non ſhall be granted, 
and to whom. | 385 
2. What Things unadminiſtered ſuch a one is intitled to. 386 
3. In what Actions commenced before his Time may an 


Adminiſtrator de bonis non proceed. 386 
3. Of an Executor de /on Tort. ER 
And her ein, 
1. What Acts or Degree of intermeddling will make an 
Executor de ſon Tort. 387 


2. What Acts of his are as valid, as if done by a lawful one. 
390 
3. How he is to be charged, and how far a ſubſequent Ad- 


miniſtration purges the firſt Wrong. b 391 
(C) Of the Manner of appointing an Executor. 
And herein, | 
1. By what Words an Executor is conſtituted, 392 


2. Of appointing an Executor abſolutely, or on Condition, 393 
3. Of appointing a temporary Executor. | 
4. Of appointing an Executor with a limited Power, as to ad- 


miniſter ſuch a Part of the Eſtate, &c, 394 
(D) Of appointing C- Executors. 
ein, 
1. What Acts done by one of them ſhall be as valid as if done by 
them all. 395 
2. Where they muſt anſwer for each other's Acts, and what 
Remedy the one has againſt the other. 395 


3. Where they muſt jointly ſue and be ſued; and therein, of 
Summons and Severance. See Vol. 4. | 
(E) Of the Probate of Wills, and granting Adminiſtration. 
ein, | | 
1. To whom the Probate of Wills, and the granting of Admi- 
niſtration did originally belong. 397 
2. Of the King's Juriſdiction herein. | 399 
3. Of the Archbiſhop's Juriſdiction ; and therein, of Jona 
Notabilia. 
And herein, | 
1. Of what Value the Goods and Effects muſt be that will 
make bona Notabilia. 2 "9 
2. Of the Nature of ſuch Effects as will make bona Notabilia, 
and how far it is neceſſary that they ſhould be in ſeveral 


Dioceſes. 400 
4. Of the Probate of Wills, and Granting Adminiſtration by the 
Biſhop of the Dioceſe. 401 


5. Of the Probate of Wills, and Granting Adminiſtration 
where the Party died within ſome peculiar Juriſdiction. 402 
6. Of the juriſdiction of ſome Lords of Manors in the Probate of 


Wills. 402 

7. Of the Juriſdiction of ſome Mayors, in reſpect of the 

Burgeſſes within ſuch a Place. 402 
8. The Form of proving a Will, and taking out Adminiſtra- 

tion ; and therein, of entering a Caveat. 403 

9. Of the Executor's Refuſal. 405 


10. What AQs amount to an Adminiſtration, ſo that the Party 


cannot afterwards refuſe. 406 
fb 2] | 11. Of 


A Tax of the feveral TITLES, 


11. Of bringing in an Inventory. Page 406 

12. Where Adminiſtration unduly obtained may be revoked or 
repealed. 410 

13. How far a Repeal makes all meſne Acts void. 11 

14. What Things an Executor may do before Probate of the Will. 

412 

(F) What Perſons are intitled do Adminiſtration. 412 


(G) In what Manner the Ordinary may * it; and herein, of granting it 
g. 
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to one or more, or for a particular Thin 415 
(H) What fhall be deemed the Teſtator's perſonal Eflate or Aſſets in the Hands 
of the Executor. 
And herein, : 
1. What ſhall be ſuch an Intereſt veſted in the Teſtator as ſhall go 
to his Executors, 416 3 
2. How far Debts due to the Teſtator are Aﬀets. 417 | 
3- What ſhall be deemed his perſonal Eſtate ; and therein, what 
Things ſhall go to the Heir, and not to the Executor. 418 
4. What Things ſhall go to the Wife of the Deceaſed, and not to 
the Executor. 42 


I 

5. Where after Debts and Legacies paid, the Execntors ſlall 

have the Surplus to themſelves, or are to be Truſtees for the 

neut of Kin, | 423 

(1) How the perſoral Eſtate, afier Debts paid, is ts be diſtributed, when the 

Party dies inteflate ; and herein, of the Share !/ie Huſtand or Wife are in- 

titled to, of the aſcending, deſcending and eglloteral Line, and Admiſſion of 

the half Blood, ana where the be be per Stirpes, and not 

per Capita. 426 

(K) Of Adwancement and bringing into Hotchpot. 429 

(L) What ſhall be a Devaſtavit either in Executors or Adminiſtrators ; and 
therein, of the Order of paying Dibts or Legacies. 

And herein, 

1. What Manner of Waſting will amount to a Dewaftavit. 4 30 

2. Where it will be a Deva/tavit to pay Debts of an inferior Na- 

ture before thoſe of a ſuperior, and the Order in which Debts 


are to be paid, 432 
3. Of paying Legacies before Debts; and therein, of the Exccu- 

tor's Aﬀent to a Legacy, 435 1 
4. What ſhall be allowed on Account of Funeral Expences. 436 1 


(M) In what Caſes an Executor may make himſelf liable de bonis propriis, 
And herein, 
1. Where he ſhall be liable de bonis propriis by his falſe Pleading. 
6 4 
2. Where by his Promiſe to pay or diſcharge the Teſtators's Debes 1 
or Legacies he makes hindelf liable. | 438 ö 
(NJ) What Actions Executors or Adminiſtrators may bring in R ight of thoſe 
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they repreſent. 439 
(O) How ſuch Ad iont muſt be laid; and herein, of joining a Matter in Right 
of the Teſtator, and in their own Right in the ſame Aclion. 440 


(P; Of Ad ians and Remedies againſt Executors and Admini ſtrarors. 
And herein, 
1. Upon what Contracts or Engagements of their Teſtators or In- | 
teſtates, Executors or Adminiſtrators are liable. 442 | 
2. Of perſonal Torts, which are faid to die with the Party. 444 
3. Of Remedies againſt Executors or Adminiſtrators of Executors. 


4. Where they ſhall be excuſed from Cofts. = 
5. Where excuſed from putting in Special Bail, 447 


Extinguiſh⸗ 


Wan their DI' VISIONS. 


Extinguiſhment. Page 447. 


A) Of the Exti uiſhment of Rents. 448 
50 97 E-etinguihment of Copyholds. 451 
(C) Of the Extingui/hment of Common. 451 
(D) Of the Extinguiſſiment of Debts. 452 


Extoztion. Page 453. 
Fairs and Markets. Page 454. 


(A) Of the Right to a Fair or Market, 
And herein, 
1. How a Right to a Fair or Market muſt firſt commence. 455 
2. Of the Owner's Remedy for a Diſturbance in the Enjoyment 


of them. 455 
(B) Of the Manner of hotding Fairs and Markets. 
And herein, | 
1. In what Place they are to be held. 456 
2. At what Time they are to be held. 456 


3. How long to continue. 457 

(C) Of the Duty and Power of Owners of Fairs and Markets in Things in- 
cident to them. 457 

(D) Of - Toll and other Duties which Owners of Fairs and Markets ave 
intitled to. 


And herein, | | 

1. Where ſuch Tolls, &c. ſhall be ſaid to be reaſonable, and le- 
gally due, a 458 
2. What Perſons are exempt from Payment thereof. 459 
(E) How far @ Sale in a Fair or Market overt changes the Property f a 
Thing ſold therein. 453 

Fees. Page 463. 
(A) In what Caſes a Fee /hall be ſaid to be due. 463 
(B) How muck Mall be ſaid to be due. 464 
(C) At awhat Time it all be ſaid to be due. 466 
(D) In what Court Fees are to be recovered. 408 


Felony. Page 469. 
| (A) Of what Nature the Things taken muft be to conflitute the Offence 


Felony, | 469 
(BY How far the Goods ought to belong to another. 471 
(C) What ſhall be ſaid to be a felnious and fradulent Taking. 472 
D) What ſhall be ſaid to be a Carrying away, ” "236 
(E) By hom the Offence may be committed. 475 
F) Of what Value the Goods muſt be ; and herein, of the Difference betaneen 

Grand and Petit Larceny. 475 
(G) Where the Offender is or is not excluded his Clergy. 476 


(H) Where the Offender is to be tranſported, | 478 
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A TABLE of the ſeveral TITLES, 


Felo de ſe. Page 480. 
(A) Where a Perſon hall be ſaid to be Felo de fe. | 
(B) Of the Manner of finding him ſuch, 481 
(C) What he fhall forfeit for this Offence. 482 
Feoffment. Page 483. 


(A) The ſeveral Sorts of Livery in our Law. 


And herein, 6 
1. Of Livery in Deed. 483 
2. Of Livery within View or in Law. 484 

(B) The Efed and Operation of Livery. 
And herein, 

1. The Effect thereof to paſs a future Intereſt. 486 
2. The Operation thereof, where the Feoffor is ont of _— 
i 489 
3. in what Caſes ſeveral Parcels will paſs by one Livery, or where 
ſeveral Parties may take by Livery to one. 492 


(C ) Of the Charter of Feoffment ; and herein, what Things are neceſſary to 
the Making a perfe Charter, and how far the Charter governs the Livery, 


ewhich is relative to it. © 493 
D) Who may make a Feoffment. | 499 


(E) Of making it by Letter of Attorney. 500 
Fieri Facias, Vid. Tit. Execution, Vol. 2. p. 351. 


Fines and Amercements. Page 502. 


(A) Who have ſufficient Authority to fine and amerce. 503 

(B) For what Offences the Party is to be fined or amerced. 504 
(C) In what Actions ar Proceedings there ought to be a Fine or Amercement. 

And herein, | | | 

1. Of the Nature of the Action in which there ought to be a Fine 

or Amercement. | 506 

2. At what Time to be awarded. 508 

3. Whether to be awarded, when the Party is acquitted as to Part. 

; 509 

4. Whether to be awarded where there are ſeveral Parties, and 

ſome of them only acquitted. | | 510 


5. Of awarding Fines and Amercements jointly or ſeverally. 511 
6. Whether the Party can be twice amerced in the ſame Action. 


| | 512 

Ire a Fine ought to. be awarded, and not an Amercement, & vice 
verſa. 

| , $5. $13 

(E) Whoin 2 of their Perſons are not to be fined or amercel. 515 


F) Of the Reaſenableneſs of the Fine; and herein, of mitigating or aggra- 
l 


wating it. | 


288 7 
(G) 3 Reaſonableneſs of an Amercement, and the Afeerment ef 


herein, 
1. Of the Neceſſity of an Aﬀeerment. | 517 
2. By whom the Affeerment is to be. 519 
(H) Of the Manner of recovering Fines and Amercements, 519 
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With their DIVISIONS. 


Fines and Recoveries. Page 520. 
(A) Of the ſeveral Parts of a Fine, and when they begin to operate. 522 


(B) Of the ſeveral Sorts e Fines. 524 
(C) Who may levy Fines. | 526 
(D) of the Dedimus Poteſtatem. : a BOS. * | 527 
(E) Of the Operation of a Fine in barring the Iſue in Tail. 528 


(F) Of the Operation of a Fine in barring Strangers, or thoſe who have but 
an uncertain Intereft, as a Term for Years, or barely an equitable Intereſt. 


532 

(G) Of the Remedies given to Strangers by Claim and Entry for the Preſerva- 
tion of their Right. '536 
(H) Of erroneous Fines, and the Manner of reverſing them. $37 


Of what Things a Fine may be levied, and by what Name, and 
what ſhall be a ſufficient Deſcription of the Thing without 
naming either Vill, Hamlet or Pariſh, vide in the next Head 
of Recoveries, Letter (B), 544, Sc. of what Things a Re- 


covery may be ſuffered. 


Common Necovezies. Page 541. 


(A) Who may ſuffer a Recovery, 543 
(B) Of what Things a Recovery may be ſuffered, and by what Names. 544 
C) What Eſtates or Intereſis may be barred by a Common Recovery; and here- 
in, of the fingle and double Voucher. | 545 
(D) Of erroneous and void Recoveries, who may avoid them, and by what 
Method, | 553 
Fines payable by Copyhold Tenants, Vid. Tit. Copyhold, Fol. 1. 


P. 479. 


Foxcible Entrp and Detainer. Page 555. 


(A) The ſeveral Statutes made relating to this Subject. 5 


(B) What /hall be a forcible Entry and Detainer within theſe Statutes. 558 
(C) Of the Nature of the Poſſeſſwns, with reſpe to which one may be guilty 
of a forcible Entry or Detainer. 559 
D) What Perſons may be guilty thereof. 560 
(E) What ought to be the Form of à Record, grounded upon thoſe Statutes, 
| 31 T 61 

(F) Of the awarding of Reſtitution, by whom and in what Manner : Ind 
herein, of the Nature of the Pyſſeſſians, and to whom ſuch Reſtitution is to 


be made. | 2 2 563 
(G) What fhall be a Bar or Stay to ſuch Award of Reſtitution; and herein, 
of Superſeding and Setting it aſide after it is executed, | 564 


Fozgerp. Page 566. 


(A) In what Caſes the making and altering of a Writing /hall be ſaid to be 
fo far falſe and fraudulent as to amount to Forgery. 566 
(B) Of what Nature or Kind ihe Writing muſt be to conſtitute the Offence 
Forgery at Common Law, 568 
(C) Wha 
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A TazLz of the fereral TITLES, 


(c) What Offences of this Kind are made Forgery by Statute, and of the Fu- 

ni/hment to be inflitted on Parſons guilty of For gen. 568 

Foreſts, Vid. Of the Court of Foreſts, Title Courts and their Juriſ- 
diction, Jol. 1. p. 637. 


Fozeſtalling. Page 572. 


(A) What it is at Common Law, and how punifhed. 352 
(B) What it is by Statute, and how refirained and punifhed, 373 


Fozfeiturc. Page 575. 


(A) For what Crimes a\ O fender /aall forfeit his Lands at Commen Law. 575 
(B) For what Crimes his Gaods and Chat tels. | 
(C) For what Crimes by Statute. 579 
(D) To what Time the For feiture /hall have Relation, | 
(E) What is to be done with the Offender's Goods before Convicꝭ ion. 552 
(F) Where the Wife ſhall loſe her Dower. | 583 
(G) How far the Blood of the Offender is corrupted, 584 


Fozmedon. Page 586. 


(A) Of the ſeveral Writs of Formedon. 


And herein, | 

1. Of the Formedon in Deſcender, 587 

2. Ofthe Formedon in Remainder. 588 

3. Of the Forinedon in Reverter. 589 

(B) Of what Things a Formedon will lie. 590 
(C) How the Demandant muſt ſet forth his Title. 590 


D) Of the Tenant's Plea in Abatement or Bar. 591 


Fraud. Page 593. 


(A) What Afs are condemned in the Common Law Courts as fraudulent, tho' 

not within the expreſs Proviſion of any Ad of Parliament. | 594 
(B) What Ads are deemed fraudulent in the Courts of Equity. 597 
O) Of fraudulent Conveyances and Deviſes, &c. to defeat Creditors and Pur- 


chaſers within 13 Eliz. cap. 5. 27 Eliz. cap. 4. and 3 W. & M. cap. 


14, &c. * 601 
D) In what Court Fraud is cognizable, 610 
E) Where a Wrong-doer is further puniſhable than by making void the- frau- 

dulent Ad. 611 


Game, Page 612. 
| Gaming. Page 619, 


(A) How far refirained by the Common Lato. 619 
(B) Hoxw far reſtrained by Statute, 62 


Gaol 


With their DIVISIONS. 


Gaol and Gaoler. Page 626. 


(A)Gaols by what Authority erected, and to whom they belong. 626 

(z) Who are to be at the Charge of repairing them, ; 627 

4 © To what Place Offenders are to be committed; and herein, what all be 

Y% faid a Gaol, and where to be kept. : 629 
erein, 

25 What Acts they may lawfully do, and for what Abuſes pu- 

nifhable. 8 15 5 630 

2. For what Offences they ſhall forfeit their Offices. 631 

E) At whoſe Charge Priſoners are to be carried to Gaol, 632 

F) How maintained there. 633 

= (G) Of the Offence of breaking Gaol. 323 


Gavelkind. Page 63 7. 


Of the Original, Continuancy, and ſrueral Propertias of this Cuſtom. 637 
(B) The particular Caſes which have been adjndged relating to this Cufton.64.2 
General Iſſue. Vid. Tit. Pleadings, Vol. 4. 
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Gzants. Page 644. 
(A) What Perſons may make good Grants + 


And herein, F 
1. Of Grants by Corporations. 646 
2. Of Grants by Eccleſiaſtical Perſons. 646 
3. Of Grants by Infants. 647 
4. Of Grants by Feme Coverts. | 648 
5. Of Grants by Ideats and Perſons of Inſane Memory. 649 
6. Of Grants by Perſons under Dureſs. 649 
(B What Perſons may take by Grant. 650 - 
(C) What Name or Peſeription of the Grantor or the Grantee will make the 
Grant certain enough. | 651 
D) Of what Intereſt in the Grantor he may diſpeſe: 
And herein, | | 
1. Where by Reaſon of Maintenance a Thing cannot be granted or 
aſſigned over. 654 
2. Where the Grantor muſt have an abſolute Property, ſo that the 
Grant be not to the Prejudice of a third Perſon. <-- G0 
3. Whether a bare Right or Poſſibility may be granted or aſſigned 
over. - „ 
4. What Seiſin or Poſſeſſion in the Grantor will enable him to grant 
it over. | 658 
5. Where the Grantor's Right being joined with a Truſt or Confi- 
dence, is incapable of being granted or aſſigned over. 658 


(E) What Ceremony is requifit to the Perfection of a Grant ; and therein, of 

the Neceſſity of A Need. 659 

(F) What Words are ſufficient to create a gend Grant. 660 

(G) Where a Thing /hall be ſaid to paſs by Grant or ſome other Conveyance. 661 

(H) Where Grants ſhall be ſaid to be good or cid for Incertainty : 
And herein, | 

1. What ſhall be a ſufficiert Deſcription of the Thing granted not- 

withſtanding any Miſrecital thereof. 661 

Vol. II. Le] 2. Where 


A TABLE of the ſeveral TITLES. 
2. Where a Defe& in the Deſcription may be aided by Relation 


to a Thing certain. Page 663 
z. Where by an Election given to the Grantee he may reduce an 
uncertain Grant to a Certainty. 664 
() How Grants are to be expounded : X 
And herein, | | 
1. How to be conſtrued where there appears a Repugnancy in the 
66 


Words. 5 
2. Where the Premiſſes differ from the Habendum; and therein, 


how far the Habendum may enlarge or abridge the Grant in the 


Premiſſes. 667 
3. How the Words of a Grant are to be conſtrued as to the Things 
intended to be granted. 667 
4. Where a Thing ſhall be ſaid to paſs as appendant, appurtenant 
or incident. | 669 
5. What Eſtate or Intereſt ſhall be ſaid to be granted. 670 
6. At what Time the Thing granted becomes veſted, and when 
the Grantee muſt take the ſame. 671 


Guardian. Page 672. 
(A) The ſeveral Kinds of Guardians : | 


And herein, | 
1. Of the ſeveral Kinds of Guardians by the Common Law, 673 
2. Of Guardians by Cuſtom. * 675 
3. Of Guardians by Statute. | 675 
(B) What Perſons may be Guardians, and are intitled therets. 678 


(C) Ey what Authority Guardians are appointed; and herein of - the proper 
Juriſcliction in reſtraining and puniſhing Abuſes by Guardians and others in 


relation to Infants. 679 
D) Of the Manner of appointing and admitting a Guardian. 689 
(E) At what Time the Authority of a Guardian ceaſes, and what Ads will 

determine it. 681 
(F) Of the Guardian's Intereſt in the Body and Lands of the Ward, and his 

Remedy for the ſame. 682 


(G) What Things a Guardian may lawfully do, and which will bind the In- 
an 


t. 682 

(H) Of the Infant's Remedy againſt his Guardian for Abuſes by him. 685 
(I) Of ebliging a Guardian to account, and what Allewances he Mall have 
687 


DAMAGES, 


FE) -, K—_ ds as * a 


12 * D A M A G E 8. Page 1 


\ AMAGES are a Compenſation given by the Jury for an Co, Lit. 257. 
| Injury or a Wrong done the Party (a,) before the Action (M Er. 


brought, 3 
. Farty has 


been at in obtaining his Right, ſuch as the moderate Fees of Counſel, Attornies, &c. are termed Cofts ; 
and theſe are given by the Court, and taxed by their Officer. For the Difference between Damages and 


Colts, vide Salk. 209, 6 Mod. 157. Gilb. Eq. Rep. 195, 199. Barnes 306. and Title C. 


(A) In what Actions the Party Gall recover Da⸗ 

mages. 1. | | 

(B That Perſons are intitled to, oz hall recover 
Damages. . 

(C) Againſt whom Damages ſhali be recovered. 3, 

(D) Df aſſeſling the Damages: And herein, 4. 


1. Of the Quantum of the Damages the Jury may give. 4. 
2. Whether they may give more than the Plaintiff has 
declared for. 4. | 3 
3. Muſt be aſſeſſed purſuant to the Plaintiff's Right, 
or the Injury he has received: And herein of atlel- 
ſing intire Damages. '5. | 1 

4. Where to be aſſeſſed jointly or ſeverally, where there 
are ſeveral Defendants. 8. 8 


(E) There the Court map increaſe oz mitigate 
the Damages. 10. 6 3 * 

(T) Of the Manner of afeſting and recovering 
Damages. 11. | 


—_ 


—— 


— 
i. At. * 
as —_— 


14 


(A) In what Actions the Party ſhall recover Da⸗ 
| mages. e 
\ T- Common Law. no Damages were recovered in any'reat Action, ſor to Co. 116. 
£ A the Detention of the Poſſeſſion, Sc. being the Cauſe of Damages, tilt. 
the Right to the Land was determined, the Party could nor be faid to ſuffer y_ 284. 
any Wrong; alſo the Burden of the Feudal Duties lay upon the Tenant in 2 14. 6. 27. 
Poſſeſſion, and conſequent]y he was to receive the meſne Profits until ſome 2 Rol. Abr. 
other made out a better Right, who after Recovery might have maintained 550: _ 
an Action of Treſpaſs. yy | „ 3 
| ' ; For reco- 
. Eh | vering the 
meine Profits in FjeQment, Replevin and Treſpaſs, vide the ſoveral Heads; and where the Cuurts of 
Equity will oblige the Tertenant to account ſor the meſne Profit, Title Account. 


| Var. IT. : - B But 


Co. Lit. 42. may join in an Action of Waſte, and Tenant 


D AM A-G-E-S. 


* Page2 But in an Aſſiſe, which is (a) a mixed and compendious Action, the 
5 Co 50. 4. Diſſeiſee not only recovered his Poſleſſion, but allo the meſne Profits in 
10 Co. 116. Damages. 


*. 
But in a | Do 

ict Entry there were no Datnages; for ſuch Writ only demanded the Freehold, and was not mix- 

ed with the Perſonality. 2 Init. 289. Booth 175. Nor in a Writ of Admeaſurement of Paſture. 2 


luſt. 368. 


For the Ex- © By the Statute of Ghuceſter made 6 E. t. whereas before Damages 

poſition of «© ere not awarded in Mortdance/tor, unleſs 2 2 Recovery againſt the 

1 ˖ tg chief Lord, they thall be awarded in all Cafes where a Man recovers in 

287, 2288. * Mortdance/tor ; fo in Cofinage, Aiel and Beſaiel ; and by the fume Statute, 
every one ſhall render Damages where the Land is recovered againſt him, 
upon his none. 8 AQ.” BER. CT 4 THe ol 

% By the Statute of Merton, cop. 1. ages are given on the e 
= Th AQion of Dower, Unde nihil habet. ; 7 
Dower, Letter (I. 146.) 


Cemp. I. In a Quare Inpedit, or Darrein Preſentmett, be for whom the Judg- 
9. ment is given, thall recover as well his Damages as his Preſentment and 
Ad vowſon. ; 

In all Actions ex delicto, which are either Treſpaſſes founded on Force, or 
upon Fraud, in not performing of Contracts, Damages ſhall be recovered, and 
/8) As all theſe are (5) ſuch Actions as are faid to ſound only in Damages. 

Actions on | 

the Caſe or Covenant, for which vide Title Covenant, and Trover, for which vide Title Trover and Con- 
venſien in Account, vide Rol. Abr. 575. In Detinue the Thing is to be recovercd in Specie, or Da- 
mages for it. Rol. Abr. 574. In Debt the fame is to be reſtored in Numero, but there are Damages 
for the Detainer, wide — — * Damages ſhall be recovered in an Audit Puercla, 26 E. 3. 73. 


In a Writ of Ward of the and Land Damages ſhall be recovered, Rol. Abr. 575. But in Writs 
of Execution no Damages be recovered, 50 E. 3. 23. nor in a Sire Fac. 2. H. 6. 15. 6 


In Debt, generally, the Damages are nominal. 


If after a Prohibition to the Spiritual Court the Party proceeds in ſuch 
But for this Court; the Plaintiff upon his Declaration upon the Prohibition, or upon an 
vide Title 
Attachment, ſhall recover Damages. 


Prohibition, 

and vide N 

Rol. Abr. 575. Jon. 477. Cro. Car. 559, 2 Jon. 128. Raym. 387, Vent. 348, 350. 3 Lev. 

8 See Ld, Raym. 342. for an Action on 2 W. and M. ſeſſ. 1. c. 5. of Diſtreſſes. And ſee 10 
10d. 274, 277+ 


(B) hat Perſons are intitled to, o2 ſhall reco- 
| ver Damages, 


15 H. 7 4. b. JF Leflec for Years be ouſted, and he in the Reverſion diſſeiſed, and he 

2 Init, 285. L in the Reverſion recovers in an Aſſiſe, yet he ſhall not recover Damages. 

Rol. Abr. ds if after the Ouſter he in the Reverſion enter upon the Diſſeiſor, (as he 

56g. may by Law to fave a Diſcent), and after the Diſſeiſor re- enters upon him, 
and he recovers in an Aſſiſe, yet he ſhall not have any Damages, for the 
Re- entry of him in Reverſion reduces the Eſtate to the Leſſee, and then the 
Damages for the Profits belong to him. | n 

If Lenant for Life, and he in the Reverſion join in a Leaſe for Life, they 

uy be Life thall recover the Place 


waſted, and he in Reverſion Damages, 


LY — 


o 
* ” 

* 9 * In 
— 


» 
3 
% 
, 


FO 


DAMAGE Ss. 


In Debt by Baron and Feme, upon a Bond made to the Feme dum ſola, Oro Elz 
they ſhall recover Damages (a) jointly, 275. 
loom anAſ- 
ſiſe by Baron and Feme, if it be ſound they were diſſeiſed, they ſhall recover Damages of the Iſſues in 
common, 11 H. 4. 16. b. Kol. Abr. 570.—- In "Treſpaſs by Baron and Feme. ior impriloning the 
Feme till a Fine * paid for all the "Treſpaſs, but the Fine, they ſhall recover Damages in common. 
Bro. Damages 31. Rol. Abr. 571. 
22. As to the Fine, that being to the particular and excluſive Damage of the Huſband, if it i 


not the proper Subject of an Action at his Suit alone? 


So in Trover by Baron and Feme, Executrix of A. for Goods of A. they“ Page 3 
ſhall recover Dainages jointly; for the Poſſeſſion of the Wife, as Executrix, Styl. 48. 
was alſo the Poſſeſſion of her Huſband, and tlie Damages recovered ſhall be 
to the Eſtate of the 'Teſtator, and ſo may concern them both. 

If two Jointenants bring an Aſſiſe, and the one is ſevered, if it be found 11 H. 4. 17. 
that the other had Goods taken upon the Land, he ſhall recover ſole Da- Rol. Abr. 


mages for them f. | 371. 
+ The Owner of the Goods may maintain an Action alone, for them. 


* 


(C) Againſt whom Damages ſhall be recovered, 


C Y the Statute of Glor:c-fler, made 6 F. 1. cop. 1. whereas before , 
„D Damages were not awarded in Aſſiſes of Mel Deſſeiſin, (b) but only-(5) Owen 
«* againſt the Ditſeiſors ;_ it is provided that if Diſſeiſors {c) alien the 71% 98; 


„Lands, (4) and have not whereof Damages may be levied, (e) they, to () So Idi. 
«* (f) whoſe Hands ſuch FTenements ſhall come, ſhall be charged with (g) ſeiſed, for by 
the Damages (%), ſo that (i) every (4) one ſhall {/) anſwer (n) for his Equity it ex- 
« Time, 3 that the Ditleiſee ſhall recover Damages in a Writ of - 526000 


7 Entry, ge. + FOE. | WES under the 
Diſſeiſor by 
Right or Wrong. 2 Inſt. 284*.-So if the Lord diſtrains for Rent, and a Stranger reſcues though 
the Stranger is only a Difſeiſor in an Aſſiſe againſt him and the'lenant ; if the Stranger is found inſulli- 
cient, the Tenant ſhall anſwer in Damages, though he claims not from the Difleiſor. 2 Inſt. 284. (4 
The Tenant ſhall be charged only where the Diſſeiſor is inſufficient; but if able to pay Part, but not the 
Whole, both ſhall be charged; therefore the Judgment is always given generally againtt both. 2 Init. 284. 
() Lands held i» Capit- were aliened to J. S. Who died, his Heir within Age; and the King committed 
his Cuſtody to B. who took the Profits, the Heir was no Tenant within the Statute, 2 Inſt, 284. Secus 
it aliened to an Infant; who took the Profits, or if coming in as Heir he had been out of Ward. 2 Inſt. 
284. ( Yet theſe general Words ſhall not charge thoſe with Damages who have an Fitate caſt upon them 
by Law, unleſs they conſent thereto, as the Heir of the Alienee, * refuling to take the Profits, may 
diſcharge himſelf ot the Damages. 2 Init. 284. So if Diſſeiſor enfeofſs A. and g. and makes Livery to. A. 
only, and A. dies, if Z, never aſſented, he may waive the Poſſeſlion, c. Inſt. 360. 2 Inſt. 286. (g) And 
where by ſubſequent Statutes double or treble Damages are given in an Aſſiſe, they ſhall be anſwered by 
every mean Tenant accordingly, and for their Inſufficiency bythe Tenant. 2 inſt.285.(4)In an Aſſiſe, but - 
not in a Writ of Entry, for that is to b: brought againſt the Tenant only, and this Clauſe refers only to the 
Aſſiſe. 2 Inſt. 286, 287. (i) If named in the Afliſc, othErwiſe if the Diſfeiſor is fourd infufficient, the Te- 
rant ſhall be charged with the Whole, 2 Inſt. 285. But if found, that the Diſſeiſor is inſuſſicient, and 


that the enfeoffed A. who enfeoffed B. who enfeoffed-the Tenant, and that A. had it one Year, and B. 


another, and the 'Tenant another, the "T'cnant ſhall be charged for his own Hime only, and the Plaintiff 
ſhall loſe his Damage agaitiſt A. and J. becauſe not named in the Writ. 2 Init. 285. + () Tenant for 
Years, or by Statute, He. is no meãn Occupicr within the Ack, unleſs the Aſliſe is brought by Tenant, by 
Statute, Ge. 2 Inſt. 284, (4) It they have ſufficient, otherwiſe the 'Tenant muſt anſwer for the Whole. 
2 Inſt. 285. () Yet ſeveral Judgments ſhall not be given, but one Judgment intirely againſt all, ac- 
cording to the Uſage; but the Sheriff upon the Execution may ule ſuch Indifferency as Juſtice re- 
quires. 2 Init. 285. If the Sheriff returns that the Diſfeiſor is inſutlicient, Proceſs ſhall iſſue to levy 
it of the Tenant. 2 Inſt, 285. $4 f 


„ 


* The Perſon having Title may maintain an Ezectment, at any Time within twenty Years, and at- 
terwards recover the annual Value, and Coſts of the Ejectment, c. in an Action of Freſpaſs for the 
meſne Profits. 

But perhaps there are few Caſes, where ſeveral Actions would not lie againſt A. and P. reſpeR've- 
ly, "iz, in Treſpaſs, if brought in due Time, in which Actions the * would ive Damages, in Pro- 
portion to the Value, during the ceſpeRive Times the Defendant held the Poſſoſſion. 


B 2 « By 


DA M A G ES. 


(a yThi « By the ſame AQ the (:) Diffeiſee ſhall recover Damages in - Writ of 
M3 4 1115 ex- f 3 "as — 4 . ifſe or.” 

nds netto“ Entry (a) againſt (o) him that is found (% lenant after the D 

his Heirs. i : 1 

2 Inſt. 186. Put by a ſobſcquent Clanſe in this AR, where he recovers the! and againſt the Diſſeiſor, 
he ſhall have Damage. () Exterds rot to him that has an Eſtate by Law caſt upon him. if he waives N 
the Poſſeſſion. Co. Lit. 160. 2 Inſt. 286, 287. (e) If brought againſt two Jointenants, and one diſ- 
claims, and the other takes vpon him the whole Tenancy, and pleads, c. he Mall anſwer the whole ö 


Damages. 2 Inſt. 287. (y) The Differ enfeofls d. who enfeofts B. and in a Writ of Entry in the 2 ; 
E and c vouches A. who plcads ard loſes, Judgment ſhall Le given 2gainſt the Vouchee, becauſe * 
e is found Tenant in Lay, 2 Init. 257 f. | q 
| } 1 In moſt Caſes, of this Kind, an Adion of "Treſpaſs, (if the Party ſues in Time) would be more 5 
| | eligible, as being in it's Ferm; more ſimple, and better known, than an Affiſe. which is much out of 4 
| | Uſe. I mein againſt Perſons, not in Polſetion, at che Com mencement of the Action, but who have | 
„ wrongfully entered, received the Profits for a Time, and then aliened, aHRned, or quitted the Poſ- 
j ſeiTion :, And where the Party ſuing had criginaſly ſuch a PoſſeTion, as Mculd, in Law, intitle him to | 
| maintain that Kind of Action. Azainft Perſons in Poſſeſſion, Ejectment, and an Aion of Treſpaſs, 8 
f | for the meine Profits, alter Recovery in Ejed ment, are the proper Remcdics. iy 8 
4 14 
1 * Page4 In a Writ of Partition by one Coparcener againſt the other, no Damages 
f 2 lt. 299- thall be recovered, though the Defendant hath rot teen at all Times (7) 5 
Title Car- ready to make Partition. | | Wn 
CENerS. F 4 by 
(g) If a Man will avoid the Damages, becauſe he hath been at all Times ready to render the Thing in 1 
Demand, he orght to come at the firſi Day. 1) E. 3. 71. In Detinne againit an Execvtor, ſuppoſin 1 


id to come to his Hands after the Death of the Teſtator, the Defendapt muy come at the grand Diſtreſe, 
and ſay, that he hath at all Times been ready to deliver the Writing after the Linne that it came to 
his Hands, and thereby fave Damages againſt him, 22 Ed. 3. 9. Rol. Abr. 574“. 


— * 


- by 4 
#2 33 
- er EE 


- Trg ver. will lie in moſt Caſes, ſor Chattels detained, and if a Demand and Refuſal is proved, the 
PlaintiT will be intitled to C oſts, fo in'Detinue for Writings, or cther Things when the Plaintiff wants 
to recover the T hing in Sheccie. | 


—— — 
* 


(D) Ok afleſling the Damages: And herein, 


1. Of the Quantum of the Damages the Jury may give. 


419. 5 * . 8 6 ; D709 © 5 . - 
en. tionary Power of giving what Damages they think proper: For though 


Owen za. in ContraQs the very Sum ſpecified and agreed on is uſually given, yet if 
Vent. 267. there are any Circumftances of Hardſhip, Fraud or Deceit, though not 
ney Lid ont Tulficient to invalidate the Contract, the Jury may conſider of them, and 
| in Repairs Þ"0P9TUl0n and mitigate the Damages accordivgly ; as in Caſe upon a Policy 
by ſhall be ra. of Ailurance, which was a Cheat, for an old Veſiel was painted, and Goods 
[1 —"—_— 3" no Value put in the Veſſel, and about 1500/, in ſured upon it, and then 
| EI the Ship was voluntarily funk T. So on an Action brought on a Promiſe of 
1 Where in 10007. if the Flaintiff thould find the Defendant's Owl; the Court declared, 

| Treſpaſs for though the Promiſe was proved, that the Jury might mitigate the Damages; 
breaking his aſſo on Demurrer, by which the Promiſe 15 confeſſed, the Jury may conſider 


| | f. 2. ; 5 "_ 2 
| | — —Hnly of the Circuinſtances, and mitigate Damages 2ccordingly; 
| 


Fide Moor ]* all Actions which ſound in Damages, the Jury ſeem to have a diſcre- 


refuſed to 

grant a new Writ of Inquiry, becauſe the Dameges were too ſmall, the ſuing forth the Writ being the 

Plentif's own Aft. 2 Leon. 214. Put for this vide Title Trial, ard for what Cauſe 2 new Trial 

will he granted, vide Nod. 2. fn Treſpaſs the Jury gave the Plaintiff half a-Farthing Damages, 2nd 
held good. 2 Rol. Rep. 21, 22. vide 2 Jon. 136. ; * 


In ſach Caſe the Perſon guilty of, or privy to the Fravd, is not intitled to recover any Thing, for, it 
| int aguinſt ſuch Act, that the Under-writer inſures, nor can Fraud intitle any one to recover Damages. 


The 


* —_ — 5 4 - [2 ” L j- 4 C 
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DAM 46: 4-8. | 
The Plaintiff declared upon an Aſumbſit to pay for an Horſe a Barley- 


Corn a Nail, doubling every Natl, and avers, that there were rhirty-wwo Nail, 111. 
in every” Shoe, which, doubling every Nail, came to 500 Quarters of ſames and 
Barley; which being tried before Aye, he directed the Jury to give the ee 
Value of the Horſe in Damage, aud accordingly they gave 8“. aud held ＋ 88 
goo * 6 Nod. 395. 
"2:22, 267. Jones 138. 2 Ld. Raym. 1164. 3 Salk. 97. pl. 6. 


Here, evidently, a ſcilfal Perſon fraudulently took Advantage of an ignorant one: And giving 
him the real Value of his Horſe, was giving him all, he was un Reaſon aid Juſtice intitied to: And 
to that he was intitled, as the Detgndant could not ſer up any Title, or Claim to have the iHoile for no- 
thing, and he ought to have paid Ty rea! Value mito Court. 


2. Whether they may give more than the Plaintiff ha: declared for, 


In (4) Perſonal Actions, the Plaintiff ſhall recover Damages only for the 
Tort done before the Activa F brought, and therein the Plaiatitf counts 10 Co. T1). 
| 5 2 


to his Damage. (% But in a 

, Real Action 
he recovers his Damages pending the Wit, and therefore never counts to his Damage, 10 Co, 1 17. a. 
and though Damages be given by Statute, yet the old orm reuualus. 2 Jai. 226, 


+ In Fer and Bonner, B. R. E. 1756, the Court, on Argument, determined, that in an Action, fur 
carrying Perſons acroſs the I hands, in Prejudice to the Graveiend Ferry, the Plaintiff might give in 
Evidence a Tort, after ſuing forth the Latter, and before the Day of exhibiting the Bill, laying, in 
'tuch Caſe, the filing the Bill, was the Cummencement of the Suit. 


Alſo in Perſonal Actions the Plaintiff ſha'] recover no more than he hath 
counted for, although the Jury give him more, for he beſt knows the Mea- 2 H. 6: 7. 


ſure of his Wrong, and what he is intitled to . CIAO — 


Owen 45. 
S. P. per Cur'. Kelw. 21. Velv. 45. Cro. Eliz. 544, Bulſt. 49. Fitz. Damages 16. 8. C. Bro. 
4. . C. Cro: Jac. 297. 8. C. | 


} If the Jury give more, the PlaintiT muſt relinquiſh the extra Damages, for if ke enters up the 
Judgment tor the Whole, which the Jury give, it's Error and cannot be amended or helped, ia any 
Maaner.- 80 determined n B. R. Ii. 1773, Sadie and Bean, Eig. 


* If the Tenant vouches, the Demandant ſhall not recover more Damages“ Page 5 
againſt the Vouchee than he hath counted of; for the Vouchee comes in 8 H. 6. 11. 


Lieu of the Tenant, and the Judgment is given againſt the "Tenant. ; 373 Abr. 
8 . 8 ; / 
But the Plaintiff in Detinue may recover more Damages againſt the Gar-g1 6 4.21. 


nithee than he hath counted of, for his Count was not againſt the Garnithee, Bro. Dama- 
but againſt the Defendant, and Damages againſt him are for the Delay af-$<5 68. S. C. 
ter the Count. „ "Rok Abe. 


$3& 8. C. 
In. Treſpaſs for reſcuing a Diſtreſs to his Damage ſo much; if the De- E.; 10. b 


fendant juſtifies the Reſcous upon Special Matter, upon which it is demur- Rol. Abr. 
red for the Plaintiff, he ſhall have Damages as he hath counted of, (4)578. 
for-the Defendant hath acknowledged the Treſpaſs, and hath not denied (“ In Debt 
the Damages. | ! | fur 200. 


- 


upon the 

; | | 2 E. 6. for 
not ſetting forth Tithes, if the Defendant pleads the 31 H. g. c. 13. f. 21. and that the Lands were 
diſcharged in the Hands of the Prior of B. at the "Time cf the Diffolution, c. and thereupon Iſſue ta- 
ken; and at the Trial the Defendant cunnot make good his Plea; the Value ſhall be taken as confeſſed, 
becauſe the Iſſue is joined upon a cc!lateral Point, and the Defendant took not the Value by Proteſtation. 
Allen 88. Ruled upon a Friab ut Bar, aud a Verdict given far. 200/, Vide Rol. Abr. 572. 


Where the Jury ſinds greater Damages than the Party dechres of, the Velv. 48. 
Court may, to prevent krror, givz judgment for ſo much as the Party 
declares 


BPA M A G E S. 
declares for, Valli habitu reſpectu to the Reſt, elſe the Party may releaſe the 
O:erplus, and take Judgment for the Reſt. 
For this vide Alſo, "tho" the Jury cannot regularly give the Plaintiff more Damages 
10 Co. 115. b. thin he hath counted of, yet may they award him Coſts dittinct and ſepa- 
_ Eliz. rate from the Damages; and though ſuch Coſts (c) exceed the Damages 
2 Kol Rep, laid in the Declaration, yet ſhall the Plaintiff recover both; for the Damages 
are given for the Wrong, for which the Action is brought, and the Colts tor 


447. 7 * . 
Os Joe: 63-che Charze of the Suit; the ane befare rhe Suit, aud the ather in and for 
Rel. Abr, the Suit, 


78. but wide 5 | | = 
, Inſt. 288. /e Where the Jury may give 107. Coſts, though they give but 107. Damages on the 
Statute 21 Jac. I. c. 16, Salk, 207. aud vide 'Vitle Cofir. 


3. Muft be aſſeſſed purſuant to the Plaintiff's Right, or the Injury he has re- 
cCeived; and herein of Aſſeſſing intire Damages. 


10 Co. 117. If in a Writ of Entry Sur D ſſeiſin, or in Nature of an Aſſiſe, a Writ of 
Inquiry of Damages is awarded, the Plaintiſt tha!l recover his Damages but 
from the Lime of the Diffeifin to the Hime of the Award of the Enquiry 
of Damages, and not aſter, though the Writ of Enquiry be not ſerved till 
ſeven Years after; and if in ſuch Writ an Iiſue is joined triable by Verdict, 
he ſhall recover Damages but from the Time of the Diſſeiſin to the Time 
of the Verdict. | 

But in a Præcipe quo reddat of a Rent of the Poſſeſſion of the Demandant 

10 Co. 117. himſelf, he ſhall recover Arrcars as well (4) pending the Writ as before 

onal ac. Jace den Fudicit reddit, 

2 ſhall recover Damages only for the Fort done before the Action brought. 10 Co. 1179. 


* 


* When the Action ſhall be ſaid to commence, vide ante, 4. n. 


Co. Lit.257. The Difſeifſee, in an Action of "Treſpaſs, may recover Damages for the 
firit Entry without any Regreſs. | | 

Co. Lit 257. But after Regreſs he may have Treſpaſs with a Continuand), and therein re- 

— a _ cover for all the mean er as well as for the firſt Entry. 

co i% So in an Action upon 5 K. 2. cap. 7. for entring into Land, ui ingreſſus 

257.2, mon datur er Legem Terra, tac Plaintiff ſhall recover Damages for the firit 
tortious Entry only. | 

* Page6 hut in an Action upon 8 H. 6. cap. 9, where q1e enters by Force, or en- 

Co. Lit. 257. ters peaceably and detains with Force, or when ove enters with Force, or de- 
tains with Force, the Plaintiff without any Regrets thall recover treble Da- 
mages, as well for the mean Occupation as for the firſt Entry. 

Hob. 189. If in Caſe, for nat Grinding at the Plaintiff's Mill, the Plaintiff derives 

— 2 his Tiele under a Leaſe made to him 11 Fac. and then ſets forth, that the 

141 31. Defendant at ſeveral Times, from 2 Fac. to 12 Fac. did grind his Corn elſe- 

1.d. Raym, Where, he cannot have Judgment, tha' after Verdict, becauſe the Damages 

248. are aſſeſſed for all that Time, vis. from 2 Fac. to 12. whereas the Plaintitf's 

con. 883. Leaſe commenced 11 Fac. ſo that Damages are given to the Plaintiff before 

L 5. he had any Title. ö | . 1. 8 
Moor 887. ö „ | 
8. C. Carth. 387, S. C. cited. See Ld. Raym, 329. Comyns 231. pl. 129. 


28aund. ö9. In Caſe the Plaintiff declared, that J. S. 19 Sept. 16 Car. 2. was re- 
— way tained as an Apprentice to ſerve the Plaintiff for nine Years, and continued 
Lev. 299. in bis faid Service till the 31 Ochb. 21 Cu. 2, when the Defendant pro- 
Sc. Cured the laid J. S. to leave the Plaintiff's Service, (o) per quod the Plaintiff 
Carth. 261. e totum 
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totum Proficuum quod ratione Servitii pred” J. S. per totum reſiduum Terminis, C. cited. 
reciperi potuiſſet totaliter perdidit ; and (5) after VerdiR for the Plaintiff, and (a) The 
general Damages given, though it appeared the Term was not expired ; it — de- 
was intended that Damages were given for all the Term, as well the Bat ery” of 
Time (c) to come as paſt; for the Damages muſt be intended to be taxed his Servant, 
according to the Declaration; and if it ſhould be intended otherwiſe, it 19 Fon. He. 
would be uncertain ta what Time they were taxed, whether to the Exhibi-2 ved he 
ny uy brag FN oſt his Ser- 
tion of the Bill, or Verdict given. ä bh — * 
„ 
vi. for the Space of fix Months then next following, c. Hob. 284. After a Verdict for the Plain- 
tiff, though the Original bore. T%e before the End of the fix Months; yet the Plaintiff had his Judg- 
ment, for the Yiz. was more than needed, being not of the Subſtance of the Action, but for Aggra- 
vation of Damages only. Allen 23. per Curiam, hut yet vid. Cro. Jac. 619. Yelv. 94 f. (5) Where- 
upon a Demurrer it may be helped, for the PlaintitF inay take Damages for the Departure only. Mod. 


271. (c) For this vide g Mod. 286. Carth. 389. 
+ The Space of Time being under a videlicet, it was not material, See infra the next Caſc but one, 


In Treſpaſs, the Plaintiff declared, that upon the ſecond Day of Fuly, Carth. 386. 
Anno 5 M. 3. Cc. and from thence to the Time of the Action he was poſ- ; wag 
ſeſſed of two Meadows adjoining to a River; and that the Defendant, Aug. 2., Salk. 663. 
in the ſame Year, exalted his Mill-banks to that Degree, that thereby the pl. 5. S. C. 
Water overflowed his (the Plaintiff's) Mealows, per guod he loſt the Uſe Comb. 442. 
and Profit of his Meadows, from the ſaid ſecond of July to the Time of the 4 - 
Action; and after Verdict and intire Damages, Judgment was arreſted ; 248.8. 8” 
for it was iimpoſſible that he ſhould loſe the Uſe, Wc. before the Fact was And fee 12 


done.“ | Mod. 131. 


* It ſhould have been laid for a long Time, to wit, from thence until the Day of exhibiting the Bul, ifin 
B. R. by Bill, or of ſuing forth the Writ, if by Original, or in C. P. See the next Cale, infra. 


But where in Treſpaſs for ereQting and continuing goo Perches of Stone Carth. 230. 
Wall on the Soil of the Plaintiff 2 April An. 2 W. e M. tranſgreſſion, pradict. = veer and 
guoad continuation. mur. trad. a 20 die Feb. Anno primo W. E M. ufque dien 
exhibitionis bill continuando; it was objected, that the Continuance being 
laid for one Year before the Commencement of the Treſpaſs, and intire 
Damages being given, all was void; but adjudged, that the Continuance be- 

Ing for a Time before the Commencement of the Action was ſenſeleſs and 

void; and it cannot be intended that any Damages were given for a Matter 

which was void in itſelf, | | 

In Caſe, for ſtopping of Ligtits by erecting a new gtructure, the Decla- o . 
ration concluded, that occapione premiſſorum magna tenebritate obſcurat' fuit Carter and 
& Adluc exiſtit, Qc. after Verdict and intire Damages, it was objected, Carcthrep. 

that by Ad/uc exiftit, the Jury had given Damages for a Matter ſubſequent 4 Mod. 152. 
to the Action, and that no Damages can he given for a Matter after the Ac- = cv. 345 
tion commenced ; becauſe if another Action ſhould he brought fur the ſame 3. " 
© pings the foriner Action could not be pleaded in Bar to it; but it was re- Show. Rep. 


ſolved, that the Adkuc ſhould (4) refer to the Time of the Plaint levied, and 366. 
not to the Time of the Declaration. LY | rages me 
(4)B | © $76,713,905. 


(4) But in an Action de ure abduFa, and keeping her from him ue ſuch a Day, which was loine Time 
after the exhibiting of the Bill: Judgment was itayed, for the Jury thall be intended to have given Da - 
mages for the whole Time mentioned in the Declaration. Vent. 103. Sce 10 Mod. 273, 274. See ſupra u. 


ff an Action upon the Caſe be brought for ſpeaking of Words all at one * Page 7 
Time; and upon Not guilty pleaded, a Verdict is given for the Plaintiff, Rol. Abr. 
tho ſome of the Words will not maintain the Action; yet if any of the 370. — 
_ Words will; the Damages may be given intirely, for it ſhall be — what Thing 
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the Damag- that the Damages were given ſor the Words which are aQionable, and that 
es hake the others were inſerted only for Aggravation.* | 


ſaid to be 

given, vide | a 

Godb. 343. Moor 141. pl. 283, 708. pl. 927. Cro. Eliz. 329, 789. Bulit. 37. 3 Bulſt. 283. 

Cro. Car: 237, 3238. March 48. Sid. 38. Winch. 33. ä . 
But, if the Declaration conſiſts of ſeveral Counts, the Words in ſome of which are not actionable, and | 


there is not any ſpecial Damage laid, or if laid, not found, and a general Verdict is taken for the Plaintiff, 
(except as to the Special Damage, if any laid, and that is found for Defendant,) the Judgment will be 
erroncous, and ny be avoided, by Motion ia arreſt of Judgment, or reverſed, on Error brought. 


But if the A&io1 be brought for ſeveral Wards ſpoke at ſeveral Times, 


Mor 508. 8 p42 
N and the Action will not lie for the Words ſpoke at one Time, but will lie 

i Eliz. for the Words ſpoke at another {ime ; and upon Not guilty pleaded, a Ver- 

329. dict is found for all the Words, and iatire Damage, given; this is not good. 
Bulſt. 37. ; , 8 2 
3 Buli 283. Sce Supra, n. 5 
Cro. Car. 237, 


328. Liutt, 131, Rol. Abr. 676. 


A Co. 130. If the Plaintiff declares that he bought of the Defendant diverſa ona & 

on catails, wiz. unum fulcrum lecti ¶ Anglice a Field Bedftead) with a Teſter 

o and Curtains of Soy, unzm Cinopium (vicat. a Canopy) Se. and that the 
Defendant aſſumed to deliver bona pred”, but had not, Wc. and there is a 
Verdict for tle Plaintiff, and general Damages given, it ſhall not be preſum- 
ed that any Damages were given for the I citer and Curtains, which (a) were 

() Trover not alledged poſative, but only exp3/uive ; and this Expolition is too exten - 

de une iſco, . © * p ＋ 4 

(Angiice a five, ſor fulcrum ſignifies the Beditcad only. 

Trank full 

ol Linen, ©) and Damages intended to be given for tlie Trunk only. Cro. Jac. 665. 


4 . 
ME Ee ES 


2 Rol. Rep. If in an Adion upon a Covenant divided into two (4) Branches, the Breach 
178 Stel is alligned in one Part only, Ec. and the Jury aſſeſs Damages generally 


„ pro frudiione conventionis pred. this ſhall have Relation to that Part only in 
bron>kt an Which the Breach was aſtizned. | 

Action in au 

iftericr Court for Nandering of him in his Trade, by which he loſt his Cuſtom, within the Juriſdiction 
oi that Ccairt & alibi; and it was held maint. inable, notwithſtanding the Alibi. Vent. 104. cited by 


Tꝛegden to have been adjudged, 


Styl. 161. If in Debt upon 2 F. 6. for not ſetting forth Tithes growing upon 
- - ſeventy Acres of Land, Sc. the Jury as to ſixty-ſix Acres give Damages, 
Sc. and as to the five Acres Reſidue, give Damage, Sc. whereas it ought 
| to have been, as to the four Acres Reſidue; yet this being only (c) a Miſ- 
(eh An Adi. counting of the Jury, and no Damage to any thereby, the Plaintiff ſhall 
on upon the have his Judgment. | Tn 


Sale of ſeve- | 12 i 

ral I hings for divers Sums of Money, que guidem pecuniarum Summe aitingunt ad 101, whereas rightly com- 

pes they came but to 94. the Jury gave Damages leſs than 91. and it was held good; but if the Verdict 
been for 10l. it had been naught. Vent. 104. cited by Te to have beeu adjudged f. a 


+ The proper Method of declaring for Goods ſold and delivered is, generally, that the Defendant is in» 
debte tothe Plaintiſſ in ſuch a Sum, for Goods ſold and delivered by the Plaintiff to the Deſendant, 
at is Requeſt, which he promiſed to pay, t&*. Laying the Sum to & full Amount of, or more thau 

e Demand, and the Form of the Action being to recover Lamages tur the Breach of the Promiſe, 
and not a Specific Sum, the Jury give the zeal Value, in Damages, 


Sid. 96. If in Treſpaſs for an Aſſault, Battery and Wounding, the Defendant, 
quoad the Force, pleads Not guilty ; and guoad the Aſſault and Battery, thaa 
he was removing a Market-Croſs to a more convenient Place, and the Plain- KR 
tiff interrupted him, per. quad molhiter. manus impoſuit, &c. and thereupon | 

{Bot TOY they are at Iſſue, and the Jury find, the Defendant guilty, de injuria ſua pro- 

28 * pria ; and ſo (4) recite the intire Declaration of the Aſſault, Battery, and 

cital, it Wounding, (though the Wounding was not in Iflue,) and aſſeſs Damages 

would | eccaſiane 
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accahone tranſgreſſionis illius to 20 1, it muſt be intended, that the Damages not have 
were given ſor all in che Declaration, viz. the Wounding, tho not in Iſſue, been fre- 


and the Jury cannot find () more than the Plaintiff has declared for, and — — 


afleſ. Damages for it. — 
a for What 

was not in Iſſue. Hob. 187. Cro. Jac. 353. (a) Nor can they give Damages for what they have not 
found. Bulit. 64. See Salk. 11. pl. 5. Ld. Raym. 339, 692. 12 Ad. 54. a 

* If in Trover, inter alia le und Salſuru 7 Anglice a Selting-Trough), there * Page 8 
is a Verdict for the Plaintiff and intre Damages; the Declaration as to Sid. 25. 
the Trough being merely in Ergliſt, the Damages thall be intended given — FA 
for the other Particulars; but if the Defendant had been acquitted of the 10 Co. 133. 
other Things, and expreſly found guilty of th, it would have been Rain. Is. 
otherwiſe. 8 3 12 336. 
CERT | 327. | 

If in an Avowry for Rent due in Movey, and alſo for ſo many Vene, it 
appears on the Face of the Avowry that the Hens were not due at the I ime Carth. 437. 


of the Diſtreſs taken, and altho' there are intire Damages and Colts, yet the Merrice aud 
Folder ad- 


Plaintiff may releaſe the Damages and Rent for the Hens, and take ] ye and 


ment only for the Rent in Money, (5) but necd rot releale the Colts. 75 
| entred ac- 


cordingly. (5) Byars and Ne<wton, Trin. 28. Car. Rot. 728. S. P. ſaid to be adjudgid. 


If an Action upon the Caſe be brought (c) upon two Promiſes (4) and Rol. Abr. 
both are found for the Plaintiff, the Jury may give intire Damages for bot l, 570. 
for this is at the Peril of the Plaintiff; but if the Action does not he for 89: Nep. 
one of thein, the Plaitiit, (e) ſhall not have Judgment fer the other. 3 Tant. 278. 

5. C. the 

Judgment being given on Demurrer and intire Damages aſſeſſed upon a Writ of Inquiry. (c) S0 in 
other Actions upon the Caſe. Moor*707. pl. 987. Cro. Eiiz. $60. Hob. 189. 10 Co. 130. Moore 
231.—50 in Debt Brownl. 70.— 80 in Treipais. Styl. 174, 182, 399. 3 Leon. 213. Cro. Car. 21. 
Goudb. 57.50 in Covenant. Cro. Eli. 685. Cre. Jac. '43y. Saud. 155 .—ind for this vie. 5 Co. 
108.4. 10 Co. 130. 3 Bulſ. 231. Hetl. 51, 53. Lit. Rep. 61. Styl. 198. Cro. Eliz. 59. Cre. 
Jac. 239. Sid. 38. Moor 281. (4) So where the Plaintift ledges two Breackes of an Award, one 
of which is inſufficient, and intire Damages are given. I. con. 1720. 5 Co. 108. 10 Co. 131. but vid. 
Yelv. 35. and Title Arb.trament. (e) Where intire Damages mall hinder the Plau:tiff s Judmdiut, 
wid. 2 Roll. Abr. 99. | 

So where an Action againſt an Adminſtrator was laid as follows, .J. In Carth. 254. 
Conſideration that the Flainiiff had ſald a Mare tz th: Tnteflate, he promiſed to 2 
pay the Plaintiff tantam Denariorum Summuan quantum Fqua predif. rationa adjudged, 
biliter habere meruit, and then avers in Fact, quod Equa predid. rationabiliter and the 


hahere meruit 8 1. which laſt Promiſe being void, it being abſurd to ſay that Judgment 
of the Court 


the Mare deſerved to have ſo much Money, makes the whole void. of C. F. in 
N : which there 
were intire Damages, reverſcd accordingly. 


4. Where to be aſſeſſed jointly or ſeverally, where there are ſeveral 
Defendants. | 


The Jury cannot regularly aſſeſs (/ ſeveral Damages for one Treſpats, un Co. & b. 
with which the Defendavts are jointly charged by the Plaintiff's Vric or Co. Eliz. 
Declaration, for though in FaQ one was more malicious, and did greater 260. 
Wrong than. the other, yet all coming to do an unlawiul Act, the Act N 15. 

0 p : 8 p . Jy, 5684. 
one is the Act of all the Parties pre ſent. Rol. Ncrgr. 
: * 5 1 2 Hob. 66. 
vide Bulſ. 157. {f) For by finding them guilty, d&+ rein, they find them equally guilty, and it is 
a Rule in Law, that what the Plain tiff had laid joint in bis Declaration the Jury cannot ſever in their 

Verdict. Carth. 20. arg::ende. 
But in TreſnaGs if one Deſendant is found Guilty at one Time, and the 11 Co. 6. b. 


other at another Time, ſeveral Damages may be 77 taxed. _Brownl. 
f . \ " ta n —— 2 „ p 233-8; C. 


J z And the Pm hath Ele Alen to take Execution de mdioribus Damnis. 3 Mod. 102. 
So 
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Cre. Car. 8d Where they plead ſeveral Pleas, as in Action of Battery, if one 
230: 11 6105 pleads Not Guilty; and -the other juſtifies, and both Iſſues ate found for the 
. 


10 5 3 ; 
0. cited. Judgment agaiaſt the other, becauſe their Pleas are ſeveral. 


® Page 9. * If in Treſpaſs againſt two, one appears againſt whom the Plaintiff counts | 
11 Co. 6. b. mul cum, Cc. who pleads, and is found Guilty and Damages aſſeſſcl, 
Rol-BeP-51-and after the other appears and pleads, and is found Guilty, he ſhall be 


— charged with the Damages taxed by the firſt Jury. 


11 Co. 5. b. If in Treſpaſs againſt 4. B. and C. for a Battery and Wounding, A. ap- 
ir Jie pears, and the Plaintiff declares againſt him, ſimul cum, Cc. and A. pleads 


enen. * „ Damages given ; and after C. appears and confeſſes the Action, and z 


(a) In Treſ- 
pals againſt at his Election may have Judgment fur the Damages given by the Jury, 


4.8.and C-and this ſhall bind all, for in Judgment of Law the ſcyeral Juries gave their 1 > 


Cn a Verdict at the ſane Time. 
which there 


is a Demurrer, and C. pleads, thereupon Iſſue is joined, and the Demurrer is adjudged againſt A. and 103 
. and upon Writ ot Enqui Damages are iven ; and after the Iſſue is found for the laintiff, and : 
1 have his Election, which Damages he will take. Rol. Rep. 391. 


Damages given, the Plainti - 
per Cur. Cro. Jac, 350. S. C. adjudged upon a Writ of Error; and the firſt Judgment affirmed accord- 


ingly, becauſe the Writ is intire, and the Defendants are all charged with one Battery, tho' the De- g 1 


clarations are ſeveral. Rol. Rep. 30, 31. S. C. 


| In fuch Cafe, . more cligible to argue the Pemurrer firſt, and after Judgment for Plaintiff, then | 


to try the Iſſuc, when the Jury will aſſeis the Damages regularly againſt all the Def 


Cro Jac.251, In Treſpaſs for an Aſſault, Battery and Waunding, the Defendant u j 


* 4 - Plaintiff; in ſuch Caſe he may enter a Ablle Pro/. againſt one, and take 10 | 


1 t guilty, and a Venire iſſues, Oc. and after B. appears, and the Plaintiff 
Cro. Car. declares againſt him, ſimul cum, and B. plead; Not guilty, and a Venire iſſues, 
192, and both theſe Iſſues are tried at the ſame Aſſiſes, viz. that againſt A. is firſt 
Like Point tried, and 200 J. Damages given; and after that againſt B. is tried, and 
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rie of Inquiry is awarded upon the Roll, but none iſſues, the (a) Plaintiff 2 | | 


Aud if the he Battery and Wounding pleads not guilty, and quoad the Aſſault juſtifies, 7 


— be and both iſſues are found againſt the Defendant, ſeveral Damages ſhall not 
found ſcve - be found, for the Aſſault is included in the Battery and Womn1ing. 
— If in Trover and Converſion of 2000 Loads of Coals, _ 
double. ” pleaded, the Defendants are (5) found ſeverally Guilty for ſev 
Cro. Car. 54. Coals, and ſeverally Not guilty for the Reſidue ; the Jury muſt aſſeſs ſeveral 
Player and Damages ; (c) adjudged upon 2 Writ of Error in c 


Lohe * ir and intire Coſts. 


one Defen- | 


dant is found Guilty in Part only, and the other in all, the Damages hall be ſeveral. - Cro. Eliz. 860. 4 1 
Brownl. 233, Bulſ. 50. (e) But vid. Caxth. 20. where it is ſaid that the contrary had been lately re 


ſolved in C. B. between #/borewood and Faciſen. Sec 10 Mod. 196. 1 
© And the Doctrine in Curthew is, we believe, now the ſettled Law. 


Carth. 19. In Treſpaſs and falſe Impriſenment, and impoſing the Crime of Treaſon 


1 the Plaintiff, agaiuſt 4. B, and C. B. confeſſed the Action, A. and C. 


adjudged iu pleaded jointly Not guilty, and were found guilty ; the Jury aſſeſſed Da- 
B. K. Paich. mages, wiz. 10007. againſt A. and gol. againſt HB. and C. each; and the 
s 1 Plaintiff entred a Molle Proſequi as to B. and C. and took Judgment againſt 
ed in the - 4. only for the 1000 f. and it was held that the Defect of the Verdict was 
Exchequer (4):cured by the Nolle Freſegui; for as the Plaintiff might have brought his 
Chamber, as Action againſt them jointly or ſeverally, ſo it is but reaſonable that he ſhould 
_ "7 have the ſame Election as to the Damages; altho' it was objected that the 
Lords, 1 #7, Plaintiff hath Election de melioribus Dammis only where the Trials are at ſe- 
& M. anda veral Times, and this was a Fact of which they are all equally Guilty, and 
0: ge yo, on. 3 25 iin , » at 


e Excheguer- Clamber, N 5 
Warn. and Judgment againſt them ſeverally for Damages, according to the Verdict, 


8 1 
Not guil., 
eral Loads of © 


nnen 
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that it was a Contradiction to ſay that the Plaintiff is injured by one to che . 8 


Value of 501. only, and by the other to the Value of 1000 I]. — is 
von in & X. between 'Trobarefoot and Greenway. 3 Mod. 101. S. C. Cro. Car. 243; Like Cale; 
_ it is ſaid, tho' Damages ought not to Lave been taxed feverally, yet the Vlaintitf relinquiſhing 
his Suit * :inf} the other, it is not 1naterial, u ACvantage being taken thereot, : "(4 For this vid. Raitt. 
Ent. 127, 583, 634. Rol. Abr. 784, Cro. Car. 54. | | 


. 


— 


* ) cuhere the Court may increaſe oz mitigate the * Page «0 
$65 Damages. 5 


-N (a) all Actions at M/ prius, where Damages are the Principal, as Rol, Abr. 
the. Court can have no certain Conuſance of the Cauſe either by Record (e) In I reſ- 


5 nt, they can neither mitigate nor increaſe the bs for cut - 
or other Matter apparent, y | 8 | | wenn * 


Damages. | > Lg EE 
k J | : 3 3 : Not guilty 
pleaded, the Court cannot increaſe the Damages given by the Jury, becauſe it lies not in their Coru- 
tance. 3 H. 4. 4 Bro. Colts 7,-Nor can they dimuniih em, ccauſe the Tretpats is local, and it can- 
not appear to them what the Damages were. Brownl. 204, —50 in Cafe for Words, thongh the Court 
thought the Damayes excellive, yet they would not mitigate them. Palm. 314. And though at firſt the 
inclined to do it, yct upon great Corfideration they reſolved to leave ſuch Matters of Fact to the Tri 
of the Jury, who beit know the Quality and Eitate of the Perion, and the Damages he hath luſtained. 


But in (5) Battery pro Amputatione manus dextra, the Court may inereaſe 
the Damages, for it is apparent to the Court by the Record and (c) View 22 F. 3.47. 
li 5 ene 
of the Perſon. f | | "Rake 


$72. 

Leon, 139. ſo done. (5) So in an Appeal of Mayhem, upon View of the Mayhem. 8 H. 4. 22. 2 
Af. 30. — ln an Appcal of Mayhem the Jury gave 20 Marks Damages, and upon View in Court, 
2nd Information of be Surgeons there preſent, the Court increaſed the Damages to 1007. - becaute kt 
loſt the Uſe of his Hand, Rol. Abr. 572. Freeman aud Trevers. Freem. Rep. 173. (c) It 'is het 
ſufficient that the 4 of Ni privs upon View thereof certify that he had ſuſtained Damages to ſucli 
greater Sum; for the Julticcs of the Court out of which it iſſues, cannot increaſe the Damages without 
their View. 8 H. 4. 23. Rl. Abr. 572. 35alk. 11. pl. 6. Ld, Raym. 170. — hut upon a Vicw 
is Pais by any of the Juſtices of the Court into which the N/ privs is returned, they may ifcreaſe 
Damages. 8 H. 4. 23. Pro, Damages 74. | a : 8 


So in Treſpaſs, if Judgment be given upon Nui dicit, and a Writ of19 H. 8. 20. 
Inquiry of Damages executed, the Court may increaſe or (4) diminiſh the al Tra : 
Damages found by the Inqueſt ; for that they might have awarded Da- 7 5 
mages, according to their Diſcretion, without ſuch Writ, adjudged in ansStyl. 310-8. 
Action of Aſlault, Battery and Wounding ; (e) the Manner of doing nn 
being ſpecially laid in the Declaration, tho the Inqueſt gave 200ʃ. Damages, (<) Jask- 
yet upon Examination of Surgeons, and upon View of the Wound in Court, — by 
and for the Heinouſneſs of the Fact, being done in the high Street in the Nouſum ta- 
Day-time with a Stilletto, with an Intent to kill him; and the Surgeon, bierze, 
Agreement being to have 1507. for the Cure; the Plaintiff being in great Werle 15 
Danger of Death, and having loſt a Yottle of Blood, as the Surgeons ſaid. quiry of Da- 


the Court increaſed the Damages to 4ool. in lu; and Judgment givenmages 


accordingly. found, c. 
fr | 8 2 1 Andupon 4 
— notion to 

mitigate the 


Damages, the Court ſaid that In ſuch Caſes they never alter the Damages. Lit. Rep. 150. Hetl. 
93. Ld. Raym. 176. ( Otherviz: if the Wounding be not particularly expreſſed iu the Declara- 
tion, that the Court may zudge thercot by the Record; for it ought to appear that the Wounding was 
by this Battcry, and the Party is not to be viewed in Court by a bare Averment at the Bar. Styl. 345. t 
os in an Appeal of Mayliem, when the Particulars of the Mayhem are not expreſled in the Declara- 
tion, the Court upon View of the Mayhcm cannot increaſe the Damages, unkſs the Judges of N. /i 
prius, before whom tried, certify the Particulars of the Mayhem to the Court; or where tried before 
„Judge of the Luc Court, who allirms that tacks are the Miaybems that were proved upon yr von, 
| otherwiſe 


r 
Lit, Rep g 1. . Ju Treſpaſs for an Aſſault ard Battery againſt A. and 5. A. appear. 


a. „ ed, Ec. and a Verdict was given a aint vim, nd Damages taxed to 
1:5 zol. and the Court upon View of the Mayhem increaſed the Damages to 
14 Raym. 401. and after à Verdict was given againſt R. aud Damages taxed; and 
339. then it vas moved that the Court upon another View of the Wound 


would increaſe * Damages againſt B. far that A. had murdered the Ofkcey © 


that came to ſerve the Execution upon bio for the 401. ſo that poſſiol 
* Page 11* the Plaintif might recover nctaing againſt A. Bur it was denied by the 
Court, for that they could have the View but once in the fame Action; 
| tho if he had brouglit ſeveral Actions, it would have been otherwiſe ; but 
the Cour directed rae Plaintiff to ſtav till A. was hanged, and then they 

might have the View and inerraſe the Damages. | f 4. 
Sid. 433 In Trefpaſs Aare inſultum fecit et KatetruAagvit tne Wife of the Plaintiff, 
Burford and et equam,* upon which the Wife rode, fercufiit ; fo that the Wife was thrown, 


dis Wife v. and an dther Horſe trod upon her, per quod {he od the Uſe of three Fingers, 


Bodwcll. . Ec. there was a Verdict for the Plaintiff, and 8“. Damages; and the Court 


el reſuſed to increaſe the Damages upon View of the Mayhem and hearing 
432. Surgeons, becauſe there was no Mayhem or Wounding d:rc&ly done by the 
1.4. Raym. Party, but rather by Accident, wiz. by the coming, &c. of another Horſe, 
38. . which, . whether he came, Ec. or the Wife might have avoided him, is Mat- 
"4g 637. ter of Evidence. | 


Rol. Rep. 30. Cro. Jac. 350, Cro. Car. 192. 11 Co. 5. 2 Stra. 872. 


| The Courts have a general diſcretionary Power, except in ſpecial Caſes, 
Rol. Abr. a: (a) local Treſpaſſes, Ec. either to increaſe or abridge the Damages found 
725 27 H. g by an (4) Inqueſt of Othce. | 

2 pl. 8. . ; 

19 H. 6.10. pl. 28. Brownl. 204. (5) In Action for taking his Goods, if the Defendant avows, upon 
which it is deinurred, and adjudged for the Plaintiff, or upon Default, and Damages found upon the 
Writ of Inquiry of Damages, the Court may increafe them; for the Court (this being upon Demurrer) 
raglt || Lave awarded Damages without Inquiry; and therefore the {nquelt is but for their [nformation, 
14 H. 4.9. 3 H. 6. 29. b. Yeiv. 152. Brownl. 214.—But where on a Writ of Inquiry the Court re- 
fuſes to mitigate Damages, vid. 3 Leon. 150. Godb. 135. Lit. Rep. 150. Hetley 93. 


| Or. de her? The conſtant Practice is, to award a Writ of Inquiry to the Sheriff who ſummonſes 
2 Jury, to aſſeſs the Damages, which done, the Inqueſt is returned to the Court. 


x3 Hen. 4. In Treſpaſs for taking his Goods to the Damage of 201. if the Defendant 
1 pleads an Arbitrament made in another County, and this is, tried againſt 
„%. tlie Defendant, and Damages aſſeſſed for the Ireſpaſs; yet in as much as 
Al. 88s. this Foreign Jury could not have full Conuzance of tie Treſpaſs, and tlie 
| Defendant hath not denied the Damage to be according to the Count, the 
Court with the Aſſent of the Plaintiff may increaſe the Damages, and to 

fo much as the Plaintiff hath counted. 4 h 


+ Bu. if this is Law? The Plaintiff might have produced his Evidence before this as well as beſore 
another Jury ; and whether ſetting aſide the Verdict would not be mere proper ? 
On 


otherwife aen potet conſtare curiæ, that theſe are the ſame Mayhems for which the Plaintiff has de- 
clared. Latch 223. Sid. 108, & wid, Hard. 408. 3 Salk. 115. pl. 6. Id. Raym. 177. by an Intc- 
rior Court, 2 Sid. 183. | 


* 
2 


| Se Qu. If the Court does now ever alter Damages found by a Jury unleſs in an Appeal of Mayhem 
or — Conſequences have reſulted from 3 4 en and for — ich « 1 wr 
not in the Nature ot. the Thing give Damages? The Caſe in the L'ext cited from Rol. 573. and Styles 
310. was upon View by the Court and Examination of Witnefles,—1n that Caſe Wil was at firſt of Opi- 
mon the Court could not encreaſe Damages, on View, if he was not maimed ut according to Coat 
and Beal 8 Y W. 3. 1. L. Ray. 176. The Court inay encreaſe the Damages, if the Wound be ap- 
Parent, tho 1 e not a naim. - In 1 oodfor d v. Eades et al. it is laid down as Law, that where the ury 
miſtake an Point of Law, the Verdict may be ſet aſide for tis Sinallneſs of the Damages,- This Action 
wes in Caſe, on a Contract. 


* * FI = = 
eo. no mes 


* 3 ef 2 
e => 4" 


DAM ARS 


On che Statute of Wet. 2. cop. 12. which gives Damages to an Appellee 2 Hawk. P. 
on a falſe and malicious Appeal ; if the Jury give too great Damages, the C 201. 
Court mav abridge them; or if they give too ſinall Damages, the Court — 
may increaſe them; for after the Acquittal of the Appellte, their Inquiry 

as to Damages is to be corfidered only as an Inqueſt of Office; alſo the (a) 


Words of the Statute are, Damages /hall be given according to the Diſcretion - ) Where 
8 of the Tuffices, Ke. ute 3E l. 


c. 20. Ras 


enacted, That if a Treſpaſſer in Parks and Ponds is attainted at the Suit of the Party, great and large 


Amends ſhalt be awarded, according to the Treſpaſs; in the Explanation cf that Statute, it is faid that 
if the Damages are too ſmall, the Court hath Power to increate them, for that the Word Areurd pro- 
perly belonged to the Court, 2 inſt. 200. | 


* This Caſe differs from the preceding, hecauſe Power is given by a Statute, to the Juſtices —The 
eneral Do&rine, as to the Courts aſſeſſing Damage, without the iſſuing of a Writ of Inquiry ſecnisto 
de this; lf there is a Judgment by Default or Confeſſion, and the Certainty of the Demand appears #pre 
Record, the Court may aſſeſs Damages, without awarding a Writ of Inquiry, if they will. 2 Sand. 109. 
Lo if there be Judgment for the Plaintiff on Penmurtr. So in Debr—(where generally, if not always, 
the Damages are nominal). Eut where the Demand is not certain upon the Record, or where the Iamo= 


ges are not merely nominal, and Judgment is for Plaintiff on Pemurrer, by Default, or Conteffon, and 


ov 
\ 
F y 
= 
* 
= 


| the Damages are not confeſſed, a Writ of Inquiry ſhould iſſue. See Velv. 182. 3 Leo. 213. lat. 212, 


213. 11 H. 7.5. b. Cro. El. $36. For Damages are to be proved, by a vive voce Examimatica of 


* Witneſfles, which is not the proper Province of the Court. 


„ „ ah 


C) Ok the Manner of aſſeſſing and recovering 
Damages. 


F Treſpaſs is brought againſt Overſeers of the Poor, Ec. for any Act Lelv. 278. 
done by Authority of 43 Elis. cap. 2. and there is a Verdict for the 
Defendart, the Jury 1hall affeſs the Damages which ſhall be (5) trebled by 


the Court. 6) Soon the 


Statute of 
| Weitm. 2.c. 
25. The Court ſhall double the Damages, 2 Inſt. 416. So on the Statute 23 H. 6. c. 19. Cro. Car. 438. 


(c) No Damages can be given to the Party grieved upon an IndiQ-* Page 12 
ment, or any (4) other criminal Proſecution ; alſo where by Statute Damages (e) Rol. Abr. 
are given to the Party grieved by the Offence intended to be redreſſed. they Rat Abr 
cannot be recovered on an Indictment, grounded on - ſuch Statute, unleſs; PIT 
ſuch Method of recovering them be expretly given by the Statute (); butCro. Car. 
they ought to be ſued for in an Action on the Statute, in the Name of the 831. 


Party grieved ; yet the Court may, by (/) Virtue of a Privy Seal, give to (0) > 


the Party injured Part of the Fine ſet on the Offender, or (g) may induce a ing the 


- £28 


Tf 


— 


Defendant to make Sati:fa Hon to the Proſecutors, by giving an Intimation, King, by his 


that on that Account the Fine to the King ſhall be mitigated. Commiſſion 


erecting a 
2 | p new Court, 
expreſly directs, that the Party ſhall recover his Damages by ſuch a Proſecution. Cro. Car. 638. 2 Hawk. 
P. C. 210. (e) Jon. 385. Cro. Car. 438, 448. (/) 1 Keb. 489% — may give the third Part of the Fine al- 
ſeſſed. 2 Hawk. P. C. 210. (g) Said to be every Day's Practice. 2 Hawk. P. C. 240”. 


* It certainly is in Caſes that are proper. 


In all Actiors in which the Plaintiff is to be recompenſed in Damages, „c. 
h { aſcertain the D eir Verdi ſ lach 113. 
the Jury mult aſcertain the Damages by their Verdict, nor can ſuch Omil- Latch 113. 
hon or Defe& be ſupplied by Writ of Inquiry; for, if this were permitted, Kol. Abr. 
the Party would be deprived of his Remedy bv Attaint againſt the Jury for N. Abr 
exceſſive Damages; for no Attaint lies againſt them on a Writ ef In- iz 
quiry, it being an Ipqueſt of Office, + * * | Skin. 595. 
3 5 | pl. 8. Salk. 205. pl. 3. 
+ This means, where an Iſcue is joined between the Parties, to be tried by the Country. 
45 So 


So in 2 Writ de wabre Maritagii, where Iſſue was joined on the Tenure, 


and the Jury aſſeſſed 40s. Damages, and 10s. Coſts, but did not inquire 


1 of the Value of the Marriage; and it was held that this Defect (F) could 
8 not be ſupplied by Writ of Inquiry. | 

Caſe, / So 3 
in Detinue, where the Jury gave a Verdict, but omitted to! 
Co. 119. b. But in Skin. 898. pl. 8. and Salk. 208. pl. 3. this 


deen otherwiſe determined, but, as he thought, contrary to Law, 


inquire of the Value of the Goods. 10 
Point is faid by Holt Ch. Juſt. to have 
being againſt Cheney's Caſe; 


If there be (g) a Demurrer upon Evidence, tho the Jury are thereby 
Cro.Car:143 diſeharged of the Iſſue, yet they may tax Damages conditionally, wiz. if 
= ol Judgment ſhall be given for the Plaintiff, or when the Demurrer js deter- 
= is2 mined, it (4) may be done by (i) Writ of Inquiry, and ſaid to be the moſt 
Demurrer uſual Courſe where there is a Demurrer to Evidenee to diſcharge the Jury 


8 without further Inquiry, 


2 Rol. Abr. 


722. (5) Where an Omiſſion of taxint Damages by the Jury cannot be fopplied by Writ of Inquiry, © 


but a Yerire facias de nowe ſhall go. 2 Rol. Abr. 321.—V here the Court will refuje a Writ of Inqui- 
but will award a new Venire. 22 E. 3. 5. Rol. Abr. 571. (5) Where * a Writ of Inquiry 
the Plaintiff is not bound to prove his Ptoperty. Cro. Jac. 220. Vel. 151. Brownl. 214“. 


For it is admitted 


by letting Judgment go by Default, and the only Subject of the Inquiry is, the 
Value, or Quantum, of the : 


Damages. 


2 Saund.106. If in Debt upon a Bill obligatory, the Plaintiff hath Judgment (J) by 


10. Heldip Default, the Court, by the Aſſent of the Plaintiff, which is always entred 
upon Record, may tax the Damages occaſiane detentionts debir, (I) but if he 
will not atſert thereto, he may have a Writ of Inquiry ; but this Election 
is in the Plaintiff, not in the Defendant ; alſo it is faid to be the Courſe and 


Std. n 
. 

Fitz. Bar. 1 
_ c Practice of both Courts upon a Judgment in Debt, ( by Default or Con- 
Lerdier 1 feſſion, to tax Damages 4 as well as Coſts. £ | 85 | 


found for 


the Plaintiff, and the Jury do not aſſeſs Damages, Cc. for the Debt is certain, and the Loſs of the 
Plaintiff apparent. Dyer 105. i= Margine —In Replevin, the Plaintiff is nonſnit ; the Court, without a 
cauſe they accrue not in reſnect of any local Matter, but it is the 


Writ of Inquiry. may aſſeſs Damages, 
Delay in Non-payment of the Rent || ; /ecus where Judgment is given for the Plaintiff, for he ouę ht to reco- 
ver for Taking his Cattle, and the Damages may be greater or leſs, according to the Value of the Cattle and 
Circumſtances of Taking. 3 Leon. 213. (7) Cro. Jac. 415. {m) So upon Demurrer. Latch 113. 


} But, as ſaid in the Notes before, theſe Damages are in general, if not always, nominal —If a&tyal 
Damages is ſuſtained which the Plaintiff ought to recover, aud can by Law recover, it ſhould ſcema 


Writ of Inquiry oueht to Iflue, as the only proper Means of informing the Court of the Quantum, 
unleſs it's in a Caſe where that Quantum is apparent on the Record. See ente 11. n. 


ith. 


[| This mnſt mean, where the Rent appears on the Record, and is the certain Meaſure of the Da- 
mages. The Caſe in 3 Leon. 213. Was upon an Avowry for Rent, that was in the zoth of Hliz, when 
the Avowant could not avow double, as he may now by 4 Ann. c. 16. therefore we may ſuppoſe the 
Defendart avoved for the ſpecific Sum due. By Stat. 17. Car. 2. c. 7. On Diltreſs for. Rent on the 
Lands chargeable, if the Plaintiff in Replevin, by Plaint or Writ depending in any Court at Weftmin- 
fer, be nonſuited before Iflue, the Defendant may make Suggeſtion in Nature of an Avowry, or 
Conulſance to ſhew Cauſe of Diſtreſs, and the Court ſhall award a Writ to inquire, . what Arrear, 
and the Value of the Diſtreſs, of the Execution of which fifteen Days Notice ſhall_be given to the 
Plaintiff or his Attorney. — By the ſame Stetute, on Return of tlie Inquiſition, the Vefendant ſhall have 
Jude ment to recover the Rent Arrear, if the Goods diſtrained aniount to it, otherwiſe, to the Value of 
the Diſtreſs with full Coſts, for which he may have Execution by Fieri Faciasr, Elerit, c. t Sand. 

92 — y the ſame Stat. if the Plaintiff be nonſuited after Avowry, or Conufance, and Iſſue joined, or 
a Verdict he for the Defendant, e who were to try the ide ſhall inquire what Arrear, and the 
Value of the Diſtreſs, aud the Defendant ſhall have Judgment and Execution, ut ſupra. So, by the ſame 
Stat. if Judgment be for the Deferdapt upon Pemurrer, the Court ſhall award a Writ to inquire the Va- 
lue of the Difreſs, and on Return the Defendant ſhall have judement for the Arrears mentioned in the 
Avowry or Conuſance if the Diſtreſs amount to that Value, otherwife, to the Value of the Diſtreſs, 
and his full Coſts, and Execution uf ſupra, See further 5 Com, Dig. 304. and vid. tit. Replevin. 
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If in Replevin, the Defendant avows as Overſeer of the -Poor for a 


. Digreſs for a Rate, upon. the 43 Eliz. cap. 2. and on the Trial the Sk. 205. 


v7 4 * 
22 


Plaintiff is nonſuit, if the Jury omit to find Damages, this Omiſſion will?! 2 1 
be ſupplied by Writ of Inquiry; for if the Jury had inquired, they had“ Page 13 


inquired only as an Inqueſt of Office, on which no Attaint lies. | 1 
+8 2 =_ — $754 v5 © - Waters. . oh 
1 | Skin. 595. pl. 8. S. C. adjudged. $ Mod. 76, 77, 118. Carth. 362. 12 Mod. 85, 


* 
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E 
. 
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(A) In what Caſes an Action of Debt will lie. 13. 
() At what Time it you be ſaid to have accrued, 15. 


= (D) Againſt whom it map be brought. 18. 
(E) 12 : tion, 


* 
4 N 
N. b 4 S 

\ 
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) Df the Manner of bzinging the Action, and where 
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| Alſo the Omiſſion of the Inquiry of the Value of the Church in a Qyare19Co. 119. 
* Impedit, may be ſupplied by a Writ of Inquiry. . - - Skin. 596. 


* Statute expreſly requires, that the ſame Jury. ſhall inquire of the Rent 3 295. * 
” Arrear, Value of the Cattle, Oc. WES 1 65 | l. J * 2 a 
- cited, and 


| x agreed to be ** See 10 Mod. 3 % 
See farther in Sayer's Law of Damages, a very uſeful Collection of Caſes, in a ſmall Compaſs.  . 


DoD 1 #3 


l C) Ulho may bring Debt, and herein of the Puvit 
y 0 of Contratt and Eſtate. 16. * 


here Debt is the pꝛoper A and not Co- 
venant Caſe, &c. 20. 

it muſt be bzought in the Deber & Detinet, oz Detinet 
onlp. 21. | 


0) Df the Extinguithment of the Debt, and Plead⸗ 


ing in Bar thereof, 24. 


% In what Caſes an Aﬀtion of Debt will lie. 


ſaid to be founded upon Contract, either expreſs 


| » z Co. go. 
r of the Sum or Duty ap- $l2de's Caſe, 
ciore Amero, Vaugh. 101. 


recovered by Adion of Debt. —If upon a gubmiſf on to Arbitration, the Arbitrators award — 
A 1 0 , * he Payment 
of a certain Sum of Mon Debt lies; but if they award the doi 9 : 
Party only, an Aion 2 | y the doing of ſomething advantageous to the 
n tnele Werds, Memorandum, I owve to A. B. 201. to be paid in Watch:s; an Action of Debt. t& * 
de brought for the Money, and not an ARion for the Watches, for the Nun ber of Watches is not — 


* But 


. 


* But if in an (a) Action, in which tha, Plaintiff can only recover Da. 
mages, there be Judgment for him, he can afterwards bring an Action et 


(a) As in 5 4 
Wale, 43. Debt for thoſe Damages 
E. 3. 2. and . | 

254: Rol. Abr. Coo, Gor. ſeveral Caſcs to this Purpoſe. 


» That is, an Action of Debt, on his ſinal Judgment ; for by the Judgment it is reduced to Certain, 
indis a J):bt, on Record — Ihe Reaſon of bringing an Action is to puniſh the Defendant for not 
#xin the Money recovered by the 1 
ble oi lexying the Money, by an Execution, and to compel, if 
tion, as in a Judgment for Damages the Plaintiſi pays the Colts o 


Page 14 


oſſible, Payment, without an Exccu- 
7 levying. 


Alſo if after Judgment ſor the Plaintiff in B. R. the Defendant brings a 


BAS : 3 Writ of Error in () Cam. Scotr. an Action of Debt may be brought in B. K. 


Raym. 100. upon the Judgment, pending the Writ of Error; and the Defenclant can- 33 


0. not plead Nul ticl Record; for by the Writ of Err the "Tranſcript of the 7 
(5) So after [he $98 q ; 

Wet kr. Record only is removedF}. : 

ror brought 


in Parliament. Sid. 236. But for this vice Style 124. Mod. 121. 3 Lev. 397. 2 Vent. 26r. 3 Keb 
330. and Titie Error. | 


- 


+ But, the Court on Motion will ſtay the Suit, the Defendant giving ſudyment, and make a Rule to 
ay Execution till the Writ of Error on the principal Judgment is deter:uined. 


Salk. 209. Debt lies in the tur Rulſea, or ary other Court, upon Judgments in 
f. 3. C. B. or FB. R. and upon Au tel Record, the Iſſue thall be tried by Cer- 


EE, tisrari, and Mittimms out of Chancery. 


Head of 
Obligotione, | 3 x <4 | 

% it a Man by Deed acknowledges, that he heth ſo much Money of J. $.'s due to him, in his Hants, 
though here is no Contract of Borrowing between them, vet J. S. may have an Action of Debt again! 


his v? . 1 5 Ha ; | 1 | 
tracy "**£140n thereof muſt be lawful, otzerwite an Action of Debt will not lie. 


? 


him, 11 H. 6.39. (/) As Marriage, Work, Soliciting a Cauſe, Sc. ide Rol. Abr. cg. feveral tick 
Inſtances;—but not for Moncy won at Play, though an Action on the Caic will lie; but for this vide I itle 1 


Cin, and 5 Mod. 13. 


Hob. 206. If a Sheriff levies a certain Sum of Money on a L-wari factos, at the Suit 

Moor '886. of J. F. and returns the Writ (e) ferved, J. S. may have an Action of Debt 

2 yy againſt the Sheriff. without any actual Contract; for the Levyipg the Money 
to the Uſe of J. S. is a ContraQ in Law, that he thould pay it over. 


it will lie 

2gain!t the 

Executor of the Cheriff, vide Title Sheri” and Title Pxecutare ard AdmimPraterr,” (e) Otherwiſe 
where he returns, that he hath taken Goods into his Hands to ſuch a Value, which remain pro def 
emptorum. Cro. Jac. 514. 2 Rol. Rep. 57, Godb. 276. Andwide March 13. But if he returt., 
they were reſcued from him, he ſhaitbe charged; for he might have takeu the Pe Comitatur, O. 
2 Saund. 343. Cro. Jac. 514. Godb. 276. 


a * 3 9% . 


1 If ( 4 2 Statute prohibits the Doing a Thing under a certain” Penalty, and 
Abr. preſeribes no particular Method fur the Recovery thereof, the Party intitled 
(7) As 14 do the Penalty may recover the ſame by Action of Debt. 


againſt praQtifing Phyſick without Licence. and 3 Ed. 6. c. 13. which gives the treble Value for not 
letting forth 'Vithes, vide Head of Tithes, Rol. Abr. 598, and which is now the common Practice. 


Rel abr „ An Aion of Debt lies by a Sheriff upon the Statute of 28 Elis. cap. 4. 
© 98. for his Fees given hy the Starute, for an Execution ſerved by him; though 
Latchi, gi. the Statute docs not ſay-that he ſhall have his Fees, or any Action for thein. 


bo ſhe but only ſays, that he ſhall rot take, for () any Execution ſerved, any 

r Conſideration or Recompence beſides that thereafter in the ſaid Act men- 

brought tioned, Cc. 

Debt for his > 

—— r had by Ze, that it Jay ; for it j« ol) the Execution the Plaintiff in the 

al Acton can nave on this uden ut; 2 d 1 15 p . . f . 

Force. Suk. 209. pl. 2. vide Fg 186. Fn in es he lend en da if be e 
The 


Judgment, without putting the Plaintiff to the Expence and Tron. | 


Every Contract mult be legally (c) entered into, and ihe (4) Conſiders | 
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D803: 
The Action of Debt is a proper Remedy which the Law gives for the Co Lit. 163. 
Recovery of Rents reſerved upon Leaſes for (a) Years; but this extended“ 
not to (5) Freehold Rents; the Reaſon whereof, and how it is now re- (e) Alſo the 


medied by 8 Arn. c. 14. vide Title Rents, Gas 
Years of an 


Annuity may have an Action of Debt for the Arrears. Cro. Eliz. 268, 895. (6) But if there had been 
Tenant for Life of a Rent, and he died, the Rent being in arrear, his Executor, by the Common Law, 
might have an Action of Debt for the Arrears, becauſe there was no other Remedy. 4 C. 49. a. 


If a Leſſee for Years aſſigns over his whole Term by Indenture, re-* Page 15 
ſerving Rent, the Leſlee, by the Name of Rent, may recover in an Action Carth. 161. 
of Debt upon the (c) Contract; although it was objected, that the Leſſee Newwconb 


having no (4) Reverſion, it was to be confidered as a Sum 1n (e) groſs, 24 2 
and therefore not recoverable until the Term was expired. (HAllo Debt 
| | would lie 


againſt a ſecond Aſſignee. Carth. 162. per Curiam. (4) Huſband poſſeſſed of a Term in Right of his 
Wife, makes a Leaſe for half the Term, and dies, his Executors ſhall have Debt for the Rent, and 
yet the Feme ſhall have the Reverſion. Dyer 227. (e) If a Termor ſurrenders to the Leſſor with- 
out Deed, rendring Rent; this is recoverable as a Rent, ar d is not as a Sum in grols. Vent. 272. 2 
Lev. 80. adjudged. g 

If a Man lends Goods as a Security for Money, and the Borrower Cro. Jae. 243 
tender the Money, and recover the Goods in an Action of Trover, yet the — 2 
Pawnbroker may have an Action of Debt for his Money; (f) becauſe, 31. ” 
though the Security ceaſes, yet the Duty remains, inaſmuch as the Money (// So if a 
lent is not paid back to the Party from whence it came. The ſame Law —_ _ 
as to Land. | | 8 

| | Pledge, and 

they decay, yet the Perſon. to whom they are pledged may have an Action of Debt for his Money, 
becauſe the Duty continues. Yelv, 179. Co. Lit. 20g. 


The Conuzee of a Statute-Merchant, as alſo the Conuzee on the 23 H. 8. Bro. Statute 
c. 6. the Statute and Recognizance having the Seal of the Conuzors, as 3 
well as the Seal of the King, may bring an Action of Debt, and waive Moor pl. 
the Execution given by the Statute ; /ecus of a Statute-Staple ; becauſe the 1097. Cro. 
King's Seal only, without that of the Party, is affixed to it. Eliz. 494. 


Debt will not lie for a Wager. Ld. Raym. 
6 


; 5 
Salk. 23. pl. 3. 5 Mod. 13. Comb. 303. 12 Mod. 69. 6 Mod. 129. Skin. 196. pl. 11. 


(B) At what Time it ſhall be ſaid to have accrued, 


I 


F a Man enters into a Bill obligatory for the Pavment of (g) ſeveral Co. Lit. 47. 
Sums of Money at ſeveral Days, an Action of Debt will not lie ly. 8. P. t 


the laſt Day is paſt. | 3 Co. 24. a. 
| 7 128. b. 


Cro. Jac. 505. Cro. Car. 241. (g) If to pay 200. in Manner following, viz. 107. at one Day, and 
101. at another Day, Debt lies not till after the laſt Day, becauſe one intire Duty; but if a Man 
binds himſelf to pay J. S. 101. at one Day; and 101. at another Day; after the firſt Day, Debt lies 
for 101. becauſe it is in itſelf a ſeveral Duty. Owen 42.—So if A. makes à Bill to B. for the Pay- 
ment of 201. viz. 101. Cc. and thereby covenants and grants with B. that if he makes Default in 
either of the ſaid Payments, that he will then pay what of the Whole ſhall be unpaid, after Defaulr 
at the firſt Day, Debt lies for the Whole. Leon. 208. adjudged. 


Mt 


} In 292. b. it is more fully explained, wiz, there it is ſaid, „If a Man be bound in a Bond or by 
Contract to another to pay 1000. at five ſcveralDays, he ſhall not have anAction of Debt before the 
4% laſt _ be paſt.— But if a Man be bound in a Recognifance to pay 100/. at five ſeveral Days, 
* preſently after the firſt Day of Payment, he ſhall have Execution upon the Recogniſance for that 
Sum, and ſhall not tarry, till the laſt be paſt, for that it is in the Nature of ſeveral Judgments.” 
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** 22. for where there is but (a) one Contract, there can be but one Debt, and 
*..2& p. conſequently but one Action of Debt for the Recovery of it. 


Co. Lit. 47. b. If a Man leaſes lands for Years, reſerving yearly 20 l. at four (5) Quar- 
292. b. S. P. ters, Debt lies for one Quarter before the others are paſt ; for it is reſerved 


| (5) Sort for the Leſſor's Maintenance in lieu of the Profits, and ſhall be conſidered 


Weekly, an ſeveral Contrats. 


during the | 
Term, nine Quarters of Wheat. Rol. Abr. 604. but for this vide Plowd. 172. Allen. 57. Raym, 
222. 2 Lev. 80. Vent. 242, 272. Carth. 161. and '1'itle Rent. 


page 16 * If one enters into an Obligation or Contract to pay Money, Ec. on 
Fit Title two ſeveral Contingencies, the Obligee may have an (e) Action of Debt on 
Election. the Happening of either of them; for the putting in, that he ſhall pay at 
(e) As in the one or the other, muſt be taken to have been inſerted for the Benefit 


8 on an of the Obligee; and the rather, becauſe every Contra@ is to be conſtrued 
* "I moſt ſtrongly againſt the Obligor. 


Ship put to 
Sea, — either the Goods or the Obligor came ſafe, he ſhould pay ſuch a Sum over and above the Uſe 


allowed by the Statute ; although the Obligor dies, yet an Action of Debt lies againſt his Executor 
on the Happening of the other Contingency ; for the Law ſupplics the Words, which fbould firſt bap- 
pen. Lev. 54. Sayer and Gleane, : 


2 6 * dh. Mu 


(C) Who map bing Debt ; and herein, of the 
Pꝛivitp ot Contract and Eſtate. 


STOP T Common Law, if the Leflor, who had reſerved Rent Service, had 
CG died, and there had been Rent arrear, neither his Heir nor (4) Exe- 
11 H. 6. 15. cutor could maintain an Action of Debt for them; not the Heir, becauſe 
19H.6.41.b. he had nothing to do with the Perſonal ContraQs of his Anceſtor ; nor the 


5 — Executor, becauſe he could not repreſent his Teſtator as to any Contracts 
ifa Woman relating to the Freehold and Inheritance. | 

had been en- 

dowed of a Rent, or a Rent had been granted for Life, and the Tenant had attorned; and after 
Rent had been arrear, and then the particular Eſtate in the Rent had determined by Death, the 
Executors of the Tenant in Dower, or of the Grantee for Life, ſhould have had Debt by the Com- 
mon Law; becauſe by Poſſibility the Teſtator might have had Debt; as, if he had ſurrendered his 
Eftate to the Reverſioner, he ſhould have had Debt for the Arrears incurred before; and theſe par- 
ticular Eſtates, with the Attornment of the "Tenant, or when the Law ſupplies an Attornment, 
amount to a real Contract in Law; which Realty, when the Freehold is determined, reſolves itſelf 


to the Perſonalty. 4 Co. 49. a. b. Keilw. 47. Executor may bring Debt for the Arrears of An- 


nuity due to his Teſtator upon the Decd. 


But the Executor might have maintained an Action of Debt for (e) Re- 


* * lief fallen in the Life-time of the Teſlator. 

896. 

4 Co. 49. S. P. Noy 43. 8. P. adjudged; and ſaid, that in ſuch Action, Seiſin of the Services 
need not be alledged; otherwiſe, where the Party himſclf avows. Delt. 17. Becauſe it is now be- 
come as a Flower fallen from the Stock, and they have no other Remedy. Co. Lit. 162. b. S. P. 


a 
* * 4 


* 


For it is no Rent, but a caſual Improvement. (e) Debt will lie for an Adminiſtratrix for a Fine of | 50 


a Coppholder; and per Holt, Ch. Juſt. It is the proper Action; but three Judges held that an 4/- 
ſumpfit likewiſe will lie, Carth. go, gr. 3 Mod. 239. Show, 35. 3 Lev. 262. Ld. Raym. 502. 
2 Lev. 261. Comb, 151. 5 Mod. 439, 440, 444. 


And 


W 
And now by 32 H. 8. cap. 37. reciting, © For as much as by the Com- (a) Intended 
« mon nv Exectiotn or Adminiſtrators of Tenants m Fee-fimple, 5 "TU 


« Tail, or for (a) Life, of Rents (6) Service, Charge and Seck, and; one 
% Fee-farms, had no Remedy to recover ſuch Arrears as were due to Cg que vie 
« their [eſtators in their Life; it is enacted, That the Executors and lived. Co. 


« Adininiſtrators of ſach Perſon to whom (c) ſuch Rent or Fee-farm 5 


« ſhall be due, and not paid at his Death, may have Debt for ſuch (4) upon a Leaſe 
« Arrearages againſt the (e) Tenant or Tenants that ought to have paid for Life, or 
« the ſaid Rents or Fee-farms, ſo being behind in the Life of their Teſ- Gift in Tail 


« tator, or againſt the Executors or Admin'ftrators of the ſaid Tenants ; A Ce 


« and further, that it thall be lawful for ſuch Executor o Adminiftrator Lit. 162. 

« of ſuch Perſon, to whom (f) ſuch Rent or Fee-farm ſhall be due, and 

* « not paid at his Death, to diſtrain for the (g) Arrears, and all ſuch Rents * Page 17 
« and Fee-farms upon the Lands, Cc. charged with the Payment of ſuch (e) Extends 
« Rent or Fee- farms, and chargeable to the Diſtreſs of the Teſtator, ſo not to a 


« Jong as the ſaid Lands, Ec. continue in the Seiſin or Poſſeſſion of the Quit-rent 
« Tenant in Demeſne, who ought to have paid the ſaid Rent or Fee- farm N 


ſo behind to the Teſtator in his Life, or in the Seiſin or Poſſeſſion of any hold. Yelv. 
« other claiming (/:) only (i) by (4) and (/) from the fame Tenant (mn) by 133. But 
« Purchaſe, Gift or Deſcent, (n) in like Manner as their Teſtator might or 2 Carth. 
« ought in his Life, and ſhall make Avowry upon tae Matter aforeſaid.” by Eyre Juſt. 


| this is 

doubted. (4) Whether Money, Corn, Cattle, 5, or other Profit to be delivered or yielded, whe- 
ther annual, or ſecond, third, Sc. Year, but Work Days, or other corporal Service, is not within 
the Act. Co. Lit. 162. (e) Whether the Leſſor, Leſice, or Occupier. Lit. Rep. 93. The Te- 
nant is not charged, but he is under a Neccility to pay it to ſave the Diſtreſs. Allen 62. // This 
extends not to the Grantee of a Rent-charge for Vos, if he lives ſo long. Cro. Car. 471. ad- 
judged; for the Statute hath provided only where the Feſtator dies ſeiſed X a Rent in Fee, or for 
Life, and the Executors have no Remedy, & wide 2 Sid. 62. — An Action of Debt is given for Ar- 
rears upon a Leaſe for Life, by 8 Ann. c. 14. f. 4 —At the Death of Tenant for Life, a proporti- 
onable Part of the Rent ſhall be puid to the Executors. II Geo. 2. c 19. {. 15. /g But it extends 
not to the Arrears of a Nomine pane, Relief, Aid pur foir fitz Chivalier or File Marrier. Co. Lit. 
162. b. (#) Of Ceftae que Uſe of a Feoffment, though he claims not only by the Feoffor, but by the 
Statute allo. 4 Co. go. b. So if the "Venant makes a Gift in Tail, and the Donee dies, a Diſ- 
treſs may be taken upon the Poſſeſſion of the Iſſue in Tail, though he claims per formam Doni, as 
well as by Deſcent, 4 Co. 50. b. 2 Leon. 153. 3 Leon. <9, 60. (i) The Tenant leaſes for Life, 
the Remainder in Fee, and the Tenant for Life pays not his Kane to the Lord, and the Lord dies, 
and the Tenant for Life. dies, the Exccutors of the Lord cannot diftrain upon him in Remainder, 
for he claims not by or from the Tenant for Life. Co. Lit. 162. b. $5 Co. 118. a.-——So in Caſe of 
a Revetſion. Co. Lit. 162. (+) And not paramount, as the Lord by Eſcheat. Co. Lit. 162. 
Leon. 303. Or one that is remitted to an antient Title. 4 Co. 30. b. (1) The Feoffee and Leſſee 
of the Feoſſee, Wc. in infinithm, are within the Act. 4 Co. co. 4. b. Leon. 303. 2 Leon. 153. 
(») But Tenant in Dower, or by the Curteſy, ſhall not be charged, for they claim not by the Party 
only, but by Law alſo; Leon. 303. per Curiam. 3 Leon. 263. per Curiam. (u), So that if after 
Rent is Arrear, the Lord grants away his Seigniory, his Executors ſhall have no Remedy, for the 
Act gives none, where the 'Teſtator had none at his Death, 


And by the ſame Act, © If one, in Right of his Wife, hath any Eftate 
« in Fee-fimple, Tail, or for Life, in Rents or Fee-farms, which ſhall be 
« unpaid in the Wife's Life, after the Death of his Wife, his Executors 
and Adminiſtrators ſhall have Debt for the (a) Arrears againſt the Te- (0) amy 
nant of the Demeſne that ought to have paid the ſame, his Executors incurred be- 
or Adminiſtrators, and he may diftrain for the Arrears in like Mannerfore Mar- 
as he might have done if his Wiſe had been then living, and avow upon 712863, fer 
the Matter aforeſaid.” —— 
durimg Mar- 


riage, he might have had Debt by the Common Law. 4 Co. 51. a. b. Co. Lit. 162. b. Co. Ent. 
119. Bendl. 263. Kelw. 213. 


And by the fame 1 If one hath Rents or Fee- farms for the Life of 
** another, which ſhall be unpaid, and Ceſtui que wie dies after his Death, 
** Tach Perſon, his Executors or Adminiſtrators, may have Debt againſt 

Ea the 


| . 
ls) But t „ the Terant in Demeſne that ought to have paid it when firft due, his 
upon a Executors or Adminiſtrators ; and alſo (a) diſtrain for the ſame Arrears 
Judgment « upon ſuch Lands, Efc. (5) out of which payable, in ſuch Manner as he 


— = ought or might if Ceflui que vie had been living.“ 

Life of a 

Rent- charge, a Moiety thereof is extended upon an 1 and after Rent being Arrear, the Tenant 
for Life dies, the Tenant by Elegit cannot diſtrain for the Arrears by this Act; for coming in by an 
Act of Parliament, he is in the Poſt, Pool and Neal, 2 Sid. 28, 62. adjudged. (6) if a Rent be 
granted to A. for the Life of B. and after the Land out of which, tc. is let to C. for Life, the Re- 
mainder to D. in Fee; and Rent being Arrcar, B. dies, and after C. dies, A. may diſtrain upon D. 
in Remainder for all the Arrears. Co. Lit. 162. b. £grich's Caſe. 5 Co. 118. adjudged, & vide 


Moor 625. pl. 858. Cro. Eliz. 805. S. C. Debt is given in lieu of the Diſtreſs. 


If a Man leaſes for Years, rendring Rent, and after deviſes the Rent to 
another, and dies, the Deviſee may have an Action of Debt for the Rent, 
though it is become a Rent-ſeck, becauſe by the original Creation thereof 
Debt lay. 

Leon. 315. 80 if the Leſſor grants over the Rent, and the Leſſee attorns, for the 
2 Leon. 1. Attornment creates a Privity ; and there is no Caſe where a Thing may be 
vide Dyer transferred or aſſigned over, but the Remedy ſhall go along with it; and 


bs Eliz. the Law (c) favours Remedies for Rents. 

895. ; 

() Huſband poſſeſſed ci a Term in Right of his Wife, makes a Leaſe for half the Term, and dies, 
his Executors ſhall have Debt for the Rent, and yet the Feme ſhall have the Reverſion. Co. Lit. 
46.—Rent granted for Life, Tenant dies, Debt will lie, becauſe there is no other Remedy. Dyer 227. 


Rol. Abr. 
598. 


* Page 18 If a Man grants an Annuity for Years, an Action of Debt may be 
Cro. Eliza. brought for the Arrears during the Years, for being a Grant for Years, it 


68. 82 
a by the Deed as a Contract. 


Bulſt. 18 1. | | 
ſaid to be adjudged. Yelv. 208. and Bulſt. 181. Lucas and Fulzword S. P. ſeems to be admitted; 


but the Plaintiff could not recover, becauſe his Plaint was of Debt, and his Count of Annuity; 
but vide Dyer 140. Cro. Eliz, 3. 9 II. 7. 17. cited in 7 Co. Lillington's Caſe, 45 E. 3. 8. 


4 Co. 49.a. If the Father grants a Rent-charge to the Son in Fee, and the Rent 
being Arrear, the Father dies, and the Land deſcends to the Son, by 
which the Rent is extinct, the Son may charge the Executors of the Father 
in an Action of Debt for the Arrearages incurred in the Life of the Father; 
for though no Action lies for them, as for the Arrearages of an Annuity z 
for though both the Annuity and Rent are determined, yet the original 
Election remains as to the Arrears, 


(D) Againſt whom it may be bzought. 


10 H. 6. 11. TF a F eme, Leſſee for Life, takes Huſband, and dies, Debt lies againſt 
on : 4g the Huſband for (4) Rent iſſuing out of the Land, incurred during 
«gz Coverture; for he took the Profits out of which the Rent iflued. 

(4) Alſo it | 


lies againſt him or his Executors, for the Arrears of a Rent ; 
took the Profits. 4 Co. 49. 6. x charge incurred during fuch Time as he 


2 If Leſſee for Vears 11 all his Intereſt to another, yet the Leſſor may 
tif, have Debt againſt the (e) Leſſee for the Arrears incurred after the Aſſign- 
| ment, 
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ment, for the Privity of Contract remains, and the Leſlee by his own AQ 
ſhall not prevent the Remedy of the Leflor againſt him upon his Contract. pl. 47 © 
| 3 
Cro. Eliz. $56. S. C. cited, 715. S. C. cited, and denied by three Judges to be Law. Sid *6s. S. 
C. cited, and agreed to be Law, though ſeveral of the Caſes there put, as there reported, were de- 
nied to be Law. Latch 260. S. C. cited, and ſaid it was not adjudged, as appears by the Book of 
Entries. Vide Cook 122. Poph. 120. ſeems to be the 8. C. cited, & vide Dalf. 16. (a) Or Aſſig- 
nee, at his Election. 4 Leon. 17. 3 Co. 24. But if he once accepts the Rent from the Aſſignee, 
he ſhall not after charge the Leſſee for Rent due after the Alſigument. 3 Co. 24. b. Marrow and 
Turpin, Moor 600. pl. 829. 2 And. 133. A vide Sid. 402..——For in the Acceptance of the Rent 
from the Aflignee, Notice of the Aſſignment is implied. March and Brace, Cro. Jac. 334. adjudged. 
2 Bulſt. 152. adjudged, & vide Rol. Rep. 366. But though he refuſes to accept the Aſſignee as 
his Lenant, yet he may after charge him in an Action for the Rent, if he pleaſes. Devereux and 
Barlow, 2 Saund. 181. Where Covenant, againſt the Leſlee, after Aſſignment of his Term, 
brought upon an expreſs Covenant for Non-payment of Rent, and held good, and that the Accept- 
ing the Allignce as Tenant did not hurt. Edzcards and Morgan. 3 Lev. 233. Carth. 178. 


But if after ſuch Aſſignment of the Leſſee the Leflor grants over his Re- 3 Co. 22. b. 
verſion to another, the Grartce ſhall not have Debt againſt the Leſſee, for 355 ay . 
the Privity of Contract holds only between the Leſſor and Leſſee. 


C. Cro. Eliz. 556. cited. Moor 351. cited; but vie Cro. Eliz. 636. and 3 Lev. 233. 


If A. leaſes three Acres to B. rendring Rent, and B. aſſigns all his Eſtate Cro. Eliz 
in one Acre, and after A. grants the Reverſion of three Acres to C. he 633. 
may have Debt againſt (5) B. for the whole Rent, for the intire Eſtate re- 3 Co. 24. a. 


maining in Part, the intire Privity and Action for the Whole remains againſt * yo _ 
the firſt Leſſee. Rep. = it. 


(5) Cro. ac. 
411. ſaid the Leſſor in ſuch Caſe may have a joint Action againſt the Leflee and Aſſignee. For — 
rears of a Rent- charge for Life, after Determination thercof, Debt lies not againſt him alone that 
received the Profits of Part of the Land charged, but againſt all that received the. Proſits of any 
Part thereof. Sand. 284. 


* If Leſſee for Years aſſigns his whole Term in the Moiety of the Land,“ Page 19 
the Leflor may have an Action againſt the Aſſignee for the Moiety of the 2 Lev. 231. 


Rent; for the Aſſignee having the intire Fſtate in the Moiety of the Land, 2 go 
3 


he hath a ſufficient Privity of Eſtate to be charged by the Leſſor, if he judged. 
pleaſes, with the Moiety of the Rent. = 

If a Prebend leaſes for Years rendring Rent, and this is confirmed by 
Dean and Chapter, and the Leſſee dies, and Ins (c) Executor (4) afligns (e So where 


over the Ferm, and after the Prebend reſigns, and a new Prebend is made, — 
he ſhall not have Debt againſt the Executor of the firſt Leſſee ſor Rent due pots rh 


after the Aſſignment ; for the Sueceſſor was no Party to the Contract, but ggns, Mar- 
privy in Law only, (e) and by the Aſſignment of the Term, the Cauſe of row and 
the Charge is removed. Adjudged between (/) Overton and Syddal, Cro. 77pi*,Cro. 


. Eliz. 715. 
as. $35. adjudged. 


| Moor 600. 
pl. 829. adjudged per totam Curiam. 2 And. 133. adjudged, Latch 260. cited, and ſaid no judg- 
ment was ever given, as appears by the Roll; but ©. Vent. 2:0. cited, and ſaid that Acceptance 
of Rent from the Aſſignee was pleaded, &c, 3 Mod. 326. cited, and faid the late Reſolutions had 
been contrary, 4 Mod. 76. cited and denied to be Law; for the Executor ſhall be-ſtill liable to the 
Contracts of his Teſtator, ſo long as he hath any Aﬀets to ſatisfy them. (4) By the Report of the 
Caſe in Popham the Jeſſee aſſigned. (+) That the Executor is liable notwithſtanding Troumonger and 
Nuſam, Noy 97. Latch 261. 2 Vent. 209. cited to have been fo reſolved. Helyar and Caftord, 
Sid. 240, 266. adjudged. Lev. 127. adjudged; But by this Report the Action was brought againſt 
an Adminiſtrator. // Poph. 120, S. C. and the Court divided. Goulf. 120. adjudged by three 
Judges cont” Popham, who held the eontrary, and that the Sueceſſor was privy to the Contract of the 

redeceſſor. 3 Co. 24. a. S. C. cited to have heen adjudged by Popham C. J. and all the Court, he- 
cher the Aſſignment were by the Leſſee himſelf or his Executor; yet 2: the Report of the Caſe in 
the Books before. Sid. 266. S. C. cited from 3 Co. 24. and denied to be Law, as there cited. Lev. 
12). S. C. cited to have been adjudged, becauſe the Privity of Contract did not go to the Succeffor 
more than to the Heir, and the Heir of the Leſſor ſhall not have Debt againſt the Leſſee after Al- 
ſignment, becauſe the Privity of Eſtate only deſcended to him. Latch 262. S. C. cited, and faid that 
the Leſſor being a ſole Corporation, the Privity of Contract was determined. 
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Lev 213. If the Aſſignee of a Term aſſigns to another, yet be may be charged in 

A "Debt for Rent growing due after, before Notice given to the Reverſioner; 
ey, ad- , ; 

judged by but 2 

Keeling and | 

Windbam, cont” Twiſden, Sid. 338. S. C. Raym. 162. 2 Keb. 160. 8. C. Salk. 81. pl. 2. Ld. 

Raym. 368. S. C. cited, and denied to be Law. 


For where Covenant was brought for Rent againſt the Aſſignee of the 


Carth, 197. Executrix of the Leſſee, who pleaded that before any Rent Arrear he 


Tovey and 


Pucher, held aſſigned over to J. S. and on Demurrer it was held that the Privity was de- 


by Pollexfenftrgyed, and the Aſſignment compleat without Notice, and the Defendant 


os diſcharged of all the Rent accrued after the Aſſignment. 


cont” Pawel | 3 
and Ventris, that the Defendant ought in his Plea to have ſet forth Notice given to the Plaintiff of the 
Aſſignment; and Yentris dying the judgment was accordingly; but upon a Writ of Error in B. K. 
the Judgment was reverſed by three Judges. 3 Lev. 295. S. C. Show. 340. S. C. 4 Mod. 71. S. C. 
2 Vent. 228, 234. S. C. Salk. 81. pl. 2. 12 Mod. 23. S. C Ld. Raym. gg, 320, 322, 308, 554. 
2 Ld. Raym. 1551. 2 Vera. 241. Prec. Chan. 156, Stra. 405. 2 Stra. 1221. Danv. 485. pl. 
9. Holt. 73. Swinb. 390. 9 


9 9 


* Page 20% (E) here Debt is the proper Action, and not 
Covenant, Caſe, &c. Vide (A.) 13, &c. 


4 Co. 92. b. CTIONS of Debt are founded on Contract, in which the Plaintiff 

Slade s Cale. ſets forth his Demand in Certainty, and inſiſts on being reſtored to it 
in Numero. 

Vauzh. 101. The Inconveniency of the Defendant's being allowed to wage his Law in 
this Action occaſioned the Subſtituting of other Actions in the Room of it; 
ſuch as all Actions on the Cafe, which are properly founded on Injuries. 
and Fraud, for in theſe the Defendant could not wage his I aw, becauſe he 
could not make Oath of paying that which by Reaſon of its Uncertainty 
he could not know ; and which could never. be before it was aſcertained 

4 Co: 82 b. by the Jury. | 

87:4. Caſe, Hence if 4. declares that he ſold Corn, c. to B. and that B. at or 

Moor 433. before ſuch a Day promiſed to pay ſo much Money, A. may at his (a) 

— Election bring Debt or Aſſumbſit for the Injury done him by the Violation of 


Yelv. 20. S. ; 
C. 7 54: the the Contract. 


Regiſter 95, 

139. (a) If I deliver 29/. to A. to deliver to B. and he does not deliver it, I may have an Action of 
Account, Debt, or perhaps Caſe, againſt him. Keilw. 69. a. 77. b. Cro. Jac 657. Dyer 21. Hut. 
12*,- A. delivers Oxen to B. to ſell for as much as he can get, and he ſells them for ſo much, A. may 
have Debt againſt B. for the Meney. Rol. Rep. adjudged.—A. delivers Money to B. to re-deliver, 
Debt lies for it. Palmer 364f.—The Defendant by Bill ſealed acknowledged that he had received 7 1. of 
the Plaintiff ad emendendum a Pair of Bellows. Cro. Eliz. 644. adjudged, that Account, or Debt lay, 
Fid: 3 Leon. 38. Rol. Abr. 597. Dan. 26. 2 Ld. Raym. 614. 2 Salk. 658. pl. 3. 7 Mod. 87. 


It ſhould ſeem that Caſe would lie, on his Promiſe to deliver. + Caſe would be better becauſe 
the Defendaut could not wage his Law.—Tho', indeed, now the Law Wager ſeems to be obſolete. 


Palm. 364. A. pays Money to R. as a Fine, upon B.'s Promiſe to make a Leaſe of 
Land, and before the Leaſe is made B. is evicted, Debt lies not for the 
Money, for it was not paid to be received back; but Caſe lies for Non- 
performance of the Bargain, in which he ſhall recover in Damages not 
only the Money given for the Fine, but the Damage by Breach of the 
Contract. 

If A. covenants with B. to pay him (35) ſo much Money as he ſhall ex- 
Sn 31933-pend in the Repairing and Victualling a Ship for him, and B. expends 300l. 
(3) 2 Jon. accordingly, an Action of Debt or Covenant lies for the Money expended. 
134. Like 
Point adjudged, though the Certainty of the Debt did not appear by the Decd. | 

| If 
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If it be recited by Deed, that there is a Suit depending between the Vicar 3Lev. 429. 
of F. and A. concerning a Modus decimandi, which concerns all the Pa- 2 _ 


riſhioners of C. and B. a Pariſhioner, by the ſaid Deed agrees and promiſes <judged, af. 


to pay his proportionable Part of the Charges of the Suit; an Action ofter a long 
Bebe ax end abs lies upon this Deed; for by an Averment of what was Debate. 
expended in the Suit, that which was at firſt uncertain may be reduced to 
a Certainty. : . 

If 4 retains B. to embroider a Sattin Gown of a Maid Servant of the Cro. Eliz. 
Daughter of A. taking for the ſame 40s. N. may have Debt againſt A. for 550. 
the Money; for the Embroidering the Gown of another at the Requeſt of 
A. is a ſufficient Conſideration to charge A. and it is at the Election of B. 


to bring Debt, or an Aſumpfir. * 
* There may be one Advantage in bringing Debt, (where it will lie,) inſtead of Aſump/it, which 


is, if judgment goes by Default, it is final, in the firſt Initance, and the Delay and Expence of a 
Writ of Inquiry is thereby ſaved. 


. 
— — om — 


„ 


(F) Df the Manner of bzinging the Action,“ Page 21 
2 where it muſt be bꝛought in the Debet and 
Etinet. | 


F the Action be brought for (a) Money, it muſt be in the Debet and (00 0 E 
Detinet ; but if (6) Goods or Chattel:, it muſt be in the Detinet only. 2 3• 


Rol. Abr. 
604. S. P. (6) 3 Leon. 260, 4 Leon. 46. S8. P.— Winch 75. —I[t was brought for Money in the 
Debet and Oetimt, and for two Shirts in the Detiner only +. 


+ S. qr, If the Declaration was good, as it ſeems to be two diſtinct Species of Action, and re- 
quires two diſſerent Pleas ? 


So if brought for Foreign Money (c) not made current, for then it is as 
Bullion ” | : 
8 Latch 77, 
84. Jon. 69. 
8. C. adjudged, where by Da. the Action might be brought in the Debet and Detinet, or in the Detinet 
only; hut this mult be intended where ſo much Eno!{;/5 Money, being the Value of the Foreign, is 
demanded. Rafa! and Draper, Cro. Jac. 83. Vciv. 80. Brownl. 90. Noy 13. vide Leon. 41. 
Yelv. 135. Brownl. 102. (c) But if made current by Proclamation, the Action for it may be 
brought in the Debet and Detinet. Noy 13. Latch 97, 84. Palm. 407,—Debt in the Debet and 
Detinet for 1971, 105. where the Declaration was upon a ſpecial Wager tor 100 Guineas, which the 
Plaintiff averred were worth 1077. 105. and it was objected that it ſhould have been in the Detinet 
only, for Too Guineas in Specie, but held well enough as to this Point, tho' reverſed for another 
Fault. St. Leger and Pepe, Carth. 322. 5 Mod. 4. 4 Mod. 406. Lutw. 484. Salk. 344. 8. 
C. pl. 1. 10 Mod. 336. 12 Mod. 81. S. C. 


If a Man ſells certain Cloths for 667. Flemi/h Money current at Middle- 

burg/, to be paid upon Requeſt, he may bring an Action of Debt for 39/. Cro. Jac. 89 
12s. ſetting forth the ſpecial Matter, and averring that the 661. Flemi/h Roftal 5 
tempore venditionis, &c. amounted to 391. 125. monet# Angliæ, and that Paper, ad- 
the Defendant has not paid, Ic. and if he values the Foreign Money other-judged. 
wiſe than in Truth it is, the Defendant may plead in Abatement, and ſo 1 
help himſelf. Adjudged after a Verdict for the Plaintiff, and ſaid that it & Ioor 3 
being found that he owed what is demanded, there ought to be no (4) far-S. C. 


ther Inquiry of the Value. A 
a Irre. Euz. 
536. S. P. 

: | adjudged 
vide Velv. 135. Brownl. 102. (4) But in Debt againf an Executor for 47 J. 87. 8d. mne Flan- 
driæ attingext. ad valentiam gol. Engliſh, the Detendant pleaded Plene adminiſiravit, and it was found 
againſt him, and Judgment given gad recuperct D:bitum; but upon a Writ ot Errer between Bagbaco 

and 
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Plain tiff that it amounted to 401. was not a ſufficient Warrant for the Court to give Judgment upon. 


. 
If an Executor brings Debt for any Thing in Right of his Teſtator, it 


2 muſt be in the Detinet only. 


602, 603. ; | 
20 H. 6, 5. s Co. 32. b. S. P. laid down as a Rule. 


Rol. Abr. As if A. be in Execution upon a Judgment for B. and after B. dies, and 

. after A. brings an Audita Querela againſt C. the Executor of B. and has a 

Lane 79: : Scire Faci d th ts in Bail by Recognizance in Chancery, ac- 
C. adjudged. cire acias, and thereupon pu y g ; a ery, 

cording to the Statute of 11 H. 6. c. 10. and after upon tliis Audita Querela 

Judgment is given againſt A. and afterwards a Scire Facias iſſues againſt 

the Bail, and after Judgment the Bail 1s taken in Execution upon the 

; Recognizance, and the Sheriff ſuffers him to eſcape ; upon which Eſcape 

page 22 the Executor brings an Action of Debt; (a) this Action ought to be 

(a) So if one brought in the Detinet only, and rot in the Debet and Detinet, for this 


ay Executor & Recognizance is in the Nature of the firſt Debt, this being in a legal 
obtains 
ſudgments n Courſe. 


cbt, and | 
takes the Defendant in Execution, and the Sheriff ſuffers him to eſcape, Ec, for the firſt Action 


being in the Detinet, and that for the Eſcape being founded upon the fame Record, it ought to pur- 
ſue it. Cro. Eliz. 326. Cro. Jac. 545, 685. Hob. 264. 2 Rol. Rep. 132. Styl. 232. Hut. 79. 
Carth. 49, S. P. adjudged, in which laſt Book it was endeavoured to diſtinguiſh it from the other 


Caſcs, being the Plaintiff declared generally, and not as Executor. 


Rol. Abr. So if an Executor recovers in an Action of Debt upon a Contract, and 


2 : afterwards brings Debt upon the Judgment, it muſt be in the Deriner. 
* If an Executor brings Debt upon an Obligation made to the Teſtator, 


20 H. 6. f. b. where the Day of Payment incurred after the Death of the Teſtator, yet 
Rol. Abr. the Writ ſliall be in the Detinet only, for he brings the Action as Exe- 
622.8. C. Cutor. | 2 

20 H. 6. 6. b. So if a Man binds himſelf to the Teſtator to pay him 1001. when ſuch 
Rol. Abr. a Thing ſhall happen; if it happens after the Death of the Teſtator, yet 


602. the Writ of Debt by the Executor ſhail be in the Detinet only. 


11 H. 6. 36. If a Rent be granted to another for Years, the Executor of the Grantee 
Rol. Abr. ſhall have Debt for the Arrearages of this Rent incurred after the Death of 
602. S. C. the Teſtator in the Detinet only, for he had it as Executor. 

do if Leſlee for 20 Years leaſes for 10 Years rendring Rent, and dies, his 


— 2 ; Executor or Adminiſtrator hall have Debt for the Rent incurred after the 
and 9854 l. Death of the Teftator (+) in the Detinet only. 

Cro. Eliz. | 

and Noy 32. 8. C. adjudged. Cro. Car. 223. Lev. 250. 2 Keb. 407. Sid. 379. S. P. adjudged. 
(5) But in the Caſe of Tale and King, 2 Jon. 169. it is adjudged it lay in the D-b:t and Detinet, 
and a Diverſity taken between Things in Action and Chattels in Poſſeſſion; for as to Things in Action 
the Writ muſt always be in the Detinet; as for the Arrears of an Account, Cc. and it ſhall not be 
Aﬀets till recovered; but in rhis Caſe, the Reverſion of the Term being in the Executor immedi- 


ately by the Death of the 'Yeſtator, it is Aſſets, for the whole Value, and the ſhewing he is Execn- 
tor, is only to intitle hir2 to the Ferm to which the Kent is incident. 


a 1 de And where being brought 
in the Debe! and Detinet it is aided after Verdict, by 16 & 1) Car. 2. c. 8. %. Lev. 250. 


Cro. Fliz, If in an Account an Executor recovers a Debt due to his Teſtator, in 
326. Debt for the Arrearages thereupon, the Writ ſhall be in the Detinet only; 
3 Jac. for tho tlie Action is converted into a Debt by the Account, yet it is the 
Co. zr. a. fame Thing which was received in the Life of the Teſtator. | 

But for this 

vide Hob. 88, 184, 272. Noy 19. 2 Lev. 111. 2 Jon. 47. 


But 


and Plain, Cro. Eliz. 336. it was reverſed, becauſe it ſhould have been quod 1 ccuperet the 471. 85. 8 d. 
Flemiſh, and a Writ to have been awarded to inquire the Value. Moor 704. pl. 980. reverſed, be- 
cauſe the Jury had not iuquired of the Value of the Flemiſo Money, and the Affirmation of the 
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But if an Executor takes an Obligation for a Debt due to his Teſtator — 822 
by Contract in Debt upon this Obligation the Writ ſhall be in the Debet and Kat Abe: 


Detinet. : : 602.8. C. 
80 if an Executor recovers in Treſpaſs for Goods taken out of his Poſleſ-20H.6. f. b. 


ſion, in Debt for the Damages recovered, the Writ thall be in the Deber _ _ 
and Detinet, for he need not name himſelf Executor. 3 


S. C. cited. 
So if the Executor ſells the Goods of the Teſtator for a certain Sum, he Rol. Abr. 
Mall have Debt for this in the Debet and Delinet. | 602. 
If an Executor, having Lands by an Extent upon a Statute made to the ono” 15 
Teftator, and naming himſelf Executor, by Deed leaſes them for three Winch 80. 
Years, rendering Rent, c. If an Action of Debt is after brought by hims. C. 


for this Rent, it muſt be in the Debet and Detinet, becauſe it is founded up- 9 1 


on his own Contract. | : S. P. 

do an Executor, being Leſſee for Years of a ReQory in the Right of the, W 
Teſtator, may have Debt upon 2 & 3 E. 6 c. 13. for not ſetting out cited to have 
Tithes in the Debet and Detinet, becauſe founded upon a Wrong in his been ad- 


own Time, and by the Statute it is given to the Party grieved. judged. 
Alſo Debt againſt an Executor ſhall be in the Petinet only, for he isxx H. 4. 16. 
chargeable no farther than he has Ailcts. Rik Abr. 
3. | 


* But after (a) Judgment againſt an Executor, one may in a new Action“ Page 23 
of Debt in the Debet and Detinet ſuggeſt a Devaſiavit by the Executor, and — 397. 


(5) thereby charge him de boris propriis. 2 Re 

(a) But not 
without a Judgment. Cart. 2.— And therefore it lies not upon a Bond ſuggeſting ſuch a Deveſtavit, 
for it is hard upon ſuch a Surmiſe to charge an Executor in his own Right. Vent. 321. adjudged, 
and the Court ſaid they would not extend theſe Actions farther than they had been. 2 Lev. 209. ad- 
Judged. Lev. 147. and for this vid. Rol. Abr. 603, 5 Co. 32. Sand. 216. (6% Where the Defend» 
ant has been held to ſpecial Bail in ſuch Action. Vent. 355. Sid. 63. 


So if the Executor obliges himſelf to pay a Debt due by Contra by the T1 H. 6. 8. 
Teſtator, in Debt upon this Obligation the Writ may be in the Debet and 1 
Detinet, becauſe the Obligation made it his own Debt. — EN 

In an Action of Debt againſt an Executor for Rent, incurred in the Life S. C. 


of the Teſtator, the Writ ſhall be in the (c) Detinet only. II H. 6. 36. 
| Rol. Abr. 
603. 
(c) If Debt be brought againſt an Adminiſtrator in the D-et and Detinet for Rent due before his 
Time, where it ſhould only be in the D-t/2et, this is aided after Verdict, by 16 and 17 Car. c. 2. 8. 
wide Sid. 379. Potter's Cate, and "Vit. Error *. 


- 
FCCC 


Therefore if the Defendant would take Advantage of it, he ſhould demur ſpecially.— In ſuch 
Caſe Plaintiff may ameud, on Payment of Coſts, and that by a Judge's Order. 


ut if an Action of Debt be brought againſt an Executor for the Arrear- Abe 

ages of a Rent, reſerved upon a Leale for Years, and (4) incurred after the b 5 
Death of the Teſtator, the Writ (e) ſhall be in the Debet and Detinet, (f)Cro. Eliz. 
becauſe the Executor is charged of his own Poſſeſſion. 211. 


: Cro. Jac. 411 
546. Bulſt. 23. 2 Brownl. 206, Cro. Car. 225. All. 34. Mod. 185. 2 Brownl. 202. 1 
116. S. P. (4) Where Part incurred in the 'Time of the Feſtator, and Part after his Death, his Exe- 
cutor may be charged in the Detinet for the whole. All. 76. Styl. 118. (e) He may he charged in 
the Detinet only, but then he ſhall anſwer only out of the Teſlator's Eſtate. Royſton and Cordary, All. 
42. adjudged, and ſaid that it was never doubted. Styl. 79. adjudged, V' vid: Styl. 52. Lev. 127. 
For tho” they have the and as Exccutors, yet nothing ſhall be employed to the Execution of the 
Will but ſach Profits only which are above that which is to make the Kent; and therefore ſo much 
of the Profits as is to make or anſwer the Rent they ſhall take to their own Uſe, and they ſhall be 
charged for it in the Debet and Detinet. Poph. 120. per Popham. 5 Co. 31. Cro. Eliz. 12. — And 
ii the Land be not worth more than the Rent, it is a good Plea to fuch Action in the Hf and 
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x Co. 36. 2. If an Action of Debt is brought againſt Ba ron and F eme, upon an Obli- 
Lloyd and gation entred into by the Feme before Marriage, it ſhall be in the Deer and 


* Detinet ; for by the Marriage all the perſonal Goods and Power of diſpoſing 


8. C. ad- of the Real are by Law given the Huſband, which he has to his own Uſe, 
* and not as Executors, who have them only to the Uſe of another. 

en 73. | GS? 
2285 80 if an Action ĩs brought upon a Bond againſt the Heir of the Obligor, 


8 oo * it ſhall be in the Debet and Detinet, (a) becauſe he hath the Aſſets in 115 
(4) own Right. | 


anotherRea- 
ſon, becauſe f . : 

he is bound by ſpecial Words in the Obligation. Cro. Eliz. 712. & vide Cra. Eliz. 350. 2 Leon 
17, 2 Brownl., 204, 205. But if in the Detinet only, it is good aſter Verdict, by 16 C17 Car, 


$ E 8. Conber and Waiton, Lev. 224. adjudged. Sid. 342, 3 75, 379. 


* 


— 


* Page 24*(G) Of the Extinguichment of the Debt, and plead⸗ 
ing in Bar thereof, 


F a Man accepts an (+) Obligation for a Debt due by ſimple Contract, 


Lide Head of ¶ this extinguithes the Contract, but the Acceptance oſ an Obligation for 
— a Debt due by another Obligation is (c) no Bar of the firſt Obligation. 
13 H. 4. 1. | 


Rol. Abr. 604. Bur. Rep. 9. //) This muſt be intended from the Debtor; far if a Stranger gives 
Bond for ſuch Debt, it is otherwitz. 2 Leon. 110. adjudged *,——So if upon the making the Con- 
tract a Stranger gives Bond for it, or being preſent promiſes to give Bond for it, and after does ſo, 
the Debt by Contract is extinguiſhed, the Obligation being made upon or purſnant to the Contract. 2 
Leon. 110. per Cur' ; So if a Nian accepts a Bond for a Legacy, he cannot atter ſue for his Legacy in 
the Spiritual Court, for by the Deed the Legacy is extinct, aud it is become a mere Debt at Common 
Law. Yelv. 38. (c) For one Deed cannot determine the Duty upon another, Cro. Eliz. 304, 727. 
for this vide 2 Dan. 116.— 80 if a Statute is accepted for it. Rol. Abr. 470, — Other wiſe if a Judg- 
ment is given or obtained upon the Obligation. 6 Co. 44, 45. 


* — 


* $0 a negotiable Note, or Bill of Exchange, has been held in B. R. an Extinguiſhment of a ſim- 
ple Contract Debt, the Deferdaut being liable to pay the Money to a third Perſon.—-&ichardſon and 
Rickman,” M. 1775. 


Vide Hard. In Debt upm an Obligation the Defendant cannot plead Ni! debet, but 
232. of Pleas muſt deny the Deed by pleading Non ef? Factum, for the Seal of the Party 


in Bar, He 2 N 
of Pleas and continuing, it muſt be diffolved eo Ligamine quo Ligatur. 


Pleadings, But if the Debt be due by ſimple Contract, then he may plead Nil debet, 


Hob. 218. for it does not appear that there is inui 
. pp e any Debt continuing. 


In 


Detinet ; for in ſuch Caſe he is to be charged in the Detinet only. Vent. 174. fer cur'; and for this vid 
Palm. 118. Sid. 266. Mod. 185. 8 Mod. 288, 256, 10 Mod. 12. 12 Mod. 7. j—But where they are 
to be charged upon a Leaſe made to the Teſtator, and have not the Profits of the Leaſe to anſwer it, 
they ought to be charged in the Detinet only ; as here Debt is brought againſt an Executor of a Leſlee 
for Rent incurred after Aſſignment of the Verm. Poph. 1 20. Sid. 266. Lev. 127. 2 Vent. 209. 3 
Mod. 327 . 80 if brought agaluſt lum after Waiver of the Term. Lev. 127. & vide Allen 43. 


F 
— — 


2 
— 
A 


But where Part incurs in the Life of Teſtator, and Part after, the Plaintiff may bring two Ac- 
tions, for the ſirſt Part in the Deſints only, the other in the D-5-t and Detinet, and need not charge 
him as Executor, in the laſt Caſe, by which Means he may obtain a Judgment de bonis Proprits. 
Let ie the preceving Note. But ſee ante 39.0, | | 
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In Debt for Rent, if it be by Deed, the proper Plea is Non eff ce 

but if it be without Deed, the Defendant may plead Nor dimiſit, othing Hard. 332. 
in Arrear, or That he never (c) entred alſo; by the better Opinion of the (e) But if the 
Books, if the Rent be due by Indenture, the Defendant may plead Nil de- Leaſe be by 


bet ; for an Indenture does not acknowledge a Debt like an Obligation, ſince roar 


the Debt accrued by ſubſequent Enjoyment. | We 
| ; | entered. 

Rol. Abr. 605. 2 Ld. Raym. 1477. 2 Stra. 763.—And therefore in a Declaration in 
* * — fuck Leſſee, it — not by ſhewn that he entred, for the Contract is the Ground 
of the Action. 4 Leon. 18 Hetl. 54. Vent. 41. And the Occupation not material ; otherwiſe 
of a Leaſe at Will. Dyer 14. a. Hetl. 54. Vent. 41, 108. Salk. 409. pl. 1. S. P. for it muſt ap- 
pear to the Court when he entred, and how long he occupied; fecus of 4 Leſſes for Years, Ld. 
Raym. I70. Where upon a Leaſe from Year to Year guamdiu Partibus placuerit, no Enzry or Con- 
tinuance of the Poſſeſſion was ſhewn as to the ſecond Year, and yet after Verdict it was intended he 
was in Pollefſion forall the Time for which the Rent is found due. 3 Salk: 136. pl. 3 Mod. 3. Sid. 
423. vide Plow. 42.3. Palm. 117. 2 Rol. Rep. 131. Keilw. 65. 2 Danv. Abr. 508. pl. 6. 10 
Mod. 69, 70. 12 Mod. 7. Ld. Raym. 746. 2 Stra. 776. | 


In Debt for the Arrears of an (4) Annuity granted for Life, Nil debet is Kal a 
no good Plea, for the Action is meerly founded upon the Deed, for without (% But im 
it no Action can be maintained, and tho' by the Death of the Grantee the Debt upon 
Nature of the Action is changed, the Annuity being determined; yet this png? — 
proves not but that the Action is founded upon the Deed. 3 


good Plea, 
becauſe the Plaintiff hath other Remedy to levy it, viz. by Diſtreſs ; othewiſe upon the Grant of a 
bare Annuity, for there being no Remedy by Diſtreſs, the Grant mult be avoided by Matter of as 
high a Nature, viz. by Acquittance, Hard, 333. 


But in Debt for the Arrears of a Rent-Charge, by Will deviſed to. the | 
Plaintiff's Wife for Life, againſt the (e) Adminiſtrator of the Occupier of pod 
the Land, MI detinet is a good Plea, for a Will is no Deed, nor wants any Cafe. 
Delivery; adjudged, and {aid the Action was not ſo much grounded upon (e) That 
the Will itſelf as upon the Statute, by which Men are enabled by Will to 2 the 
diſpoſe of their Lands and Rents iſluing out thereof. * 5 ä 


| Plead Ni dew 
bet, his Executor ſhall not plead Non detinet. 1 Mod, 266. 


In Debt upon 2 U 3 E. 6. c. 13. for not ſetting forth Tithes, () Not * Page 2 ; 


guilty, or (g) Ni debet are good Iſſues. 2 Inſt. 651. 


Cro. Eliz. 
621. S. P. adjudged. (/) Where the Action is founded upon a Penal Statute, Not guilty is a good 


Plea. Cro. Eliz. 257. Goulſ. 39, Noy 56. a Inſt. 65 1. Moor 914, pl. 1293. (Z] Hob. 218. 
S. P. adjudged “. | | 


» 


* = — —_— — — —_— * * * ” es. A * 


For by being guilty of a Breach of the Law, he is guilty of a Tort; and if he is not guilty of the 
Tort, he does not owe the Money ; and conſequently the Plaintiff has not any Right to his Action. 


In Debt upon a Contract, the Defendant cannot plead the Contract was 


for a leſs Sum, or otherways, than the Plaintiff has declared, and traverſe Moor 49. : 
. . (4)Orplea 
the Contract in the Declaration laid, but may (/) wage his Law. Nil dehet +. 
| Keilw. 39. 
Cro. Eliz. 880. Palm. 223. The Contract being but the Conveyance to the Action is not traverſa- 
ble. Co. Lit. 295. But for this dd Head of Pleas and Pleadings, and 1:1 Mod, 144. pl. f. 258, pl. 
13. 2 Ld. Raym, 1056, i057. ; 


7 E 


— * 1 * To 


} The Plea of Mil debet, in ſuch Caſe, puts the whole Matter in Iſſue. 


DEODAND. 


DB ED DA. N.D. 


Deodand is that Inftrument which occaſions the Death of a Man, 


3Inft.5 7,58. and is forfeited to the King in order to be diſpoſed of in pious Uſes 
8 4; by the King's Almoner ; this Forfeiture of whatever procures the 


: Death of a Man without the Default of another was () introduced to in- 


was oned it ſhould ſeem to go unpuniſlied; alſo that Weapon or Inſtrument, 
Fan hem whereby one Man kills another, is called a Deodand. 


the Law of 
Moſes, which requires that the Beaſt that murders ſhould be Nain. 2 Exod, 28. 


* — 
A * 
N r 
g . 


Hawk. P. C. To underſtand what Things are forfeited as Deodands, we muſt obſerve © 
66, 67- that it is laid down as a Rule, that Omina quæ movent ad Mortem ſunt Des- © 
. danda, and therefore that wherever the Thing which is the Occaſion of a 

Man's Deatli is in Motion at the Time, not only that Part thereof which 

immediately wounds him, but all Things which move together with it, ang 

help to make the Wound more dangerous, are forfeited alſo. | 
Salk. 220. As where a Cart meeting a Waggon loaded upon the Road, and the 
JUS Gare endeavouring to paſs by the Waggon, was driven upon a high Bank 
Hamſtcad'; and overturned, and threw the Perſon that was in the Cart juſt before the | 
Caſe, by Pol- Wheels of the Waggon, and the Waggon run over the Man and killed 
lexfen and him, it was held that the Cart, Waggon, Loading, and all the Horſes were 


— -x hoy Deodands, becauſe they all moved ad Mortem. 
Circuit. | + Þ 

3 Inſt. 58. But ifa Man, riding on the Shafts of a Waggon, fall to the Ground and 
S. P. C. 20. break his Neck, the Horſes and Waggon only are forfeited, but not the | 


Hawk. P. C. Loading becauſe it no Way contributed to his Death. 


— . P.c, So where a Thing not in Motion cauſes a Man's Death, that Part there- 
66. of only which is the immediate Cauſe is forfeited ; as where one climbing 


Page 26 upon the Wheel of a Cart while it ſtands ſtill, falls from it and * dies 
| of the Fall, the Wheel only is forfeited, but if he had been killed by 
a Bruiſe from one of the Wheels being in Motion, the Loading alfo 18 
would have been forfeited, becauſe the Weight thereof made the Hurt the 1 

eater. | . "By 
Alſo if a Man riding on a Horſe over a River is drowned () through the 72 
Cro.Jac-453 Violence of the Stream, the Horſe is not forfeited, becauſe not that, but the 


4 ”— Rep. Waters cauſed his Death. 
Poph. 136. * | 
(5) Secus if the Horſe had thrown him. Salk, 229, 


YS. P. c. By the Opinion of our (c) antient Authors Things fixed to a Freehold, 
20. b. as the Wheel of a Mill, a Bell hanging in a Steeple, 2 may be Deodands; 
Pult. 12g. b. but by the (4) latter Reſolutions they cannot, unſeſs they were ſevered be- 


(4 4 25 508 fore the Accident happened. 


Lev. 136. 

KRaym. 97. Keb. 723, 744. 5. C. where a Man that was ringing a Bell. and the R ht hi 

up and daſhed him againſt = _ of the Belfry, whereby he Ned. 6 Mod. 107. 4 C. ited Ns 

Holt, and that it was no Deodand,——So of the Wheel of a Forge. 6 Mod . alk. 220. 

Hawk. T. C. cap. 26. ſect. 5, 6, 8, &c. Stra. 61. ebe 
Alſo 


dF =. f 3 — 0 bo Bs on, » - * ” * „ 
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” contribute to his Death. 


Db 1 0 D 1 N 


Alſo it was (4) formerly held, that this F orfeiture did not extend to ca- (4) S. P. C. 
ſual Deaths ariſing from the Indiſcretion of Children or Infants, within the lag a 
Age of Diſcretion, for that ſuch Puniſhment of Innocent Owners by taking N. p. 8 * 
their Goods would anſwer no good End of Juſtice ; beſides the Misfortune Pult. 126, 
in this Caſe might ſeem rather owing to the Indiſcretion of the Infant than Dalt. c. 9. 
any Default in the Thing; but this Diſtinction has not been allowed of (e) (e) 2 Keb. 
late; for the Law does not ground the Forfeiture on any Default in the 719, 806. 
Things forfeited, fince it extends it to Things without Life to which it * P. C. 
plain, that no Manner of Fault can be imputed. | 5-0 

This Forfeiture takes Place at Land only, and doth not extend to the Seas 3 Inſt. 58. 
that are continually liable to. Storms and 'Tempeſts, and therefore a Ship in H. P. C. 33. 
Salt Water, whether in the open Sea, or within the Body of a County, from S. F. C. 20. 5. 
which a Man falls and is drowned, is not forfeited. * 588 P. C. 

But a Ship, by a Fall from which a Man is drowned in the freſh Water, H. P. C. 33. 
ſhall be forfeited, but not the Merchandize therein, becauſe they no way 3 — 58. 

awk. P. C. 


In all theſe Caſes, if the Party wounded die not of his Wound within 97 I 


| 15 Year and a Day after he received it, there ſhall be nothing forfeited; for H. P. C. 5 5. 


the Law does not look on ſuch a Wound as the Clauſe of a Man's Death, af- Hawk. P. C. 


z ter which he lives ſo long; but if the Party die within that Time, the For- $7: 


feiture ſhall have relation to the Wound given, and cannot be ſaved by any ung, Le 
— Alienation or other Act whatſoever in the mean Time. 1 


However nothing can be forfeited as a Deodand, nor ſeized as ſuch, till nie 


| > it be found by the Coroner's Inqueſt to have cauſed a Man's Death; but Co. Lit.115, 
after ſuch Inquiſition the Sheriff is anſwerable for the Value of it, and may alt. c. gz. 


1 levy the ſame on the Town where it fell; and therefore the Inqueſt ought &. H. C. 21.4. 


| ; to find the Value. 


Pult. 125. 

Hawk. P. C. 
3 . * 67. 

As this Forfeiture ſeemeth to have been originally founded rather in the 


Y Superſtition of an Age of extreme Ignorance, than in the Principles of found 


* Reaſon and true Policy; it hath not of late Years met with great Counte- 


nance in He/iminfler-Hall.* 


* Upon Inquiſitions, the Jury find the Value as ſmall as poſſible. —And in ſome Caſes only the 


: Value of the Identical Thing moving to, or cauſing the Death, as for E . 
a2 loaden Waggon, U.. 3 ang T2e Death, A of the Wheed-os 


DESCENT. 
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(A) Df Lineal Deſrent, and herein of the Excluſion 
of the aſcending Line. 27. 

(B) Df Collaterai Deſcent. 29. 

(C) Df the Half-Blood, and the Poſſeſſio Fratris. 38. 

(D) Ok Delcents l Cuſtom. 32. 

(E) There a Perton ſhall be ſatd to take by Pur⸗ 
chaſe, and not by Deſcent. 33. 

(F) Df a Deſcent, its Operation to take awap an 
Entry. 36. | | ER | 

(G) Jn what Caſes the Entry of the Diſſeiſee may 
be lawful notwithſtanding a Deſcent, 38. 

2 Entry is pzeſervev notwithſtanding a 

elrent, 41. 

(1) How the Entry may be pzeſerved by continual 

Claim ; And herein, 42. 


1. Of the Nature of continual Claim, and the Effects of it. 
6 


2. What is neceſſary to a continual Claim to make it ef- 


fectual. 43. 
3. The Time in which it is to be made. 44. 


n 
— 


(A) Df Lineal Deſcent, and herein of the Exclu⸗ 
{ton of the aſcending Line, 


4 2 — WW. , * YT , n 2 - % - 
Al . . E — . . 
2 T 4 . 
* ; < ? w—_— Aa I of 7 
: | SS {8 4 
9 
' * 
. =? 122 8 ft p l . s 
Go , wn 4 f k * 7 * 4 = v 
N 2 4 — — . SST...” * ; 


S 


ſelves well in the Wars, for their Lives only, and ſometimes they, 


\ Neiently the Lords gave Lands to ſuch Perſons as had behaved them- | 


alſo married their Daughters to them, and then they limited te 


Lands to go not only to the Tenant himſelf, but alſo to the Iflue of that 


Marriage ; and this firſt brought in the Notion of Succeſſion among the 1 5 


Northern Nations where the Feudal Tenures prevailed. 
Gilb. Treat. The Lands therefore in the Elder Times went to the immediate De- 
of Ten. 9. ſcendants of ſuch Marriage, and originally to none elſe; and in the 
(e) Five Ti-firſt Place it went to the (a) Males as the moſt worthy of Blood, and 
(3) Fide Ti. Feud was united in the (4) Male, becauſe he was obliged to do the Duty 
tles Gavel. in the Wars, and for every Knight's Fee was to go out forty Days with 
Kind andBe-his Lord, ſo that the Feud did not divide among the Males, becauſe 
72. Eig. the Duty could not be commodiouſly divided; beſides the Males were 
: to keep up the Name and Grandeur of the Family; and therefore 
the Inheritance was not ſhared nor broken. From hence it came to 
pals, that among the Males the Eldeſt was preferred as the moſt worthy, 


ſince 


tle Coparce- moſt capable of doing the Service annexed to ſuch Donations; and the 
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* ſince he was ſooneſt able to go to the Wars, and to do the (a Duties of the , page 28 


Tenure. () Alio the 
| ha Ry eldeſt Son 

jently married with the Conſent and Approbation of the Lord, for the Lord always approv- 

ache firſt — of his Feuditary, and of his Heir apparent; and if the Feuditary died, his Heir 

within Age, the Lord had the total Marriage of him; and if he was cf full Age, the Lord gave 

Licence to ſuch Marriage. From hence the Deſcent always ſettled in the eldeſt Line, and the Daugh- 


ter of the eldeſt Son was preferred before the ſecond or third Brother, and their Male Deſcendants, in 


order to encourage the beſt Marriages with ſuch eldeſt Sun, Spelm. Rem. 29. 


When a Feud eſcheated to the Lords for Felony, or want of Heirs, the Co. Lit. in. b. 
Lords uſed to reſtore it to the old Family, or grant it out again to another 
Family ut Feudum antigquum, and then the Deſcent was formed in ſuch new 
Feud, as if it had been Feudum antiquum. Hence the lineal Succeſſion or 
Succeſſion of the Father was totally excluded, becauſe no Caſe could hap- 
pen where the aſcending Line could be admitted in Feudis antiquis ; for the 
Father took before the Son under the firſt Feuditary in every ancient Feudal 
Donation; and all above ſuch Donation were excluded, ſo that in ſuch Do- 
nations the Father could not claim as Heir to his Son; and this Order of 
Deſcent which excluded the Father was the rather continued, becauſe the 
Father was Guardian to his Son; and in thoſe barbarous Times they would 
not truſt the Father with any Profit from the Death of his own Iſſue, and ſo 
the Father was totally excluded. 

But though the Father cannot inherit his Son, yet if a Leaſe for Life be 
made to the Son, the Remainder to his next of Blood, the Father ſhall rake 9 
the Remainder by (b) Purchaſe under the Words of Deſignation. 19 * ＋ 


Iſſue two 
Sons, and the Eldeſt dies, leaving a Son, and a Remainder is limited to the next of Blood to the Fa- 
ther, the younger Son ſhall take it, yet the other is the Father's Heir, Co. Lit. 10. b. 


Alſo if the Son purchaſes Lands, and dies without Iſſue, and without .it. Sect. 3. 
Brothers and Siſters of the whole Blood, and the Lands defcend to his Un- Co. Lit. ix. b. 
cle, the Father may be Heir to the Uncle, if the Uncle was in (c) actual 
Foſſeſſion, but he claims it as Heir to his Brother who was laſt (4) ſeiſed, nes(4) Theor, 


cording to the Rule quod ſeiſina facit Stirpem. ola Rever- 


| ſion upon a 
Leaſe for Life, made of the Lands by the Son, the Father cannot be Heir, becauſe the Son —_ laſt 
actually ſeiſed; otherwife of a Reverſion upon a Leaſe for Years; for the Poſſeſſion of the Tenant 
is the Poſſeſſion of the Uncle, Co. Lit. 11. b.—If a Son be enfeoffed with Warranty, and the Un- 
cle enters into the Lands after the Death of the Son, and dies; My Lord Coe ſays that the Father 
cannot take Benefit of ſuch Warranty, becauſe it was never actually poſſeſſed by Voucher, or War- 
rantia Clartæ. Co. Lit. II. b.—If an Advowlon be granted to the Son and his Heirs, and the Son 
die without Iſſue, and the Advowſon deſcend to his Uncle, and he dies before he can or does preſent to 
the Church, the Father ſhall not inherit, for before a Preſentation there is no actual Seiſin of the Ad- 
vowſon. Ihe fame Law of a Rent. Co. Lit. 11. b. (4) Ihe Evidence of Seilin, or Defe& thercof, 
ſhews when it will or will not deſcend to the Father from the Uncle. 


But here we muſt take Notice, That if after ſuch Deſent to the Uncle the Co. Lit. 11 b. 

Father has Iflue a Son or a Daughter, that' Iſſue ſhall enter upon the Uncle, 
for the Land deſcended originally upon the Uncle, becauſe he was then the 
next Heir; therefore if an Heir nearer than him ſprings up, by the ſame 
Rule that he ſucceeded to the Land at firſt, that Heir muſt now take Place 
and exclude him; and by the ſame Rule, if a Man hath Iſſue a Son and a 
Daughter, and the Son purchaſes Lands in Fee, and dies without Iſſue, rhe 
Daughter ſhall inherit; but if the Father hath afterwards Iſlue a Son, this 
Son ſhall enter into the Land as Heir to the Brother; and if he hath Iſſue 
2 Daughter and no Son, ſhe ſhall be Coparcener with her Siſter. 


(B) Df 


. 


„age 29 (B) Df collateral Deſcent. 


Plow.444to TF 2 Man purchaſed the Feudum Novum ut Feudum Antiguum, and died k 
449. Clre I without Iſſue, it went firſt to the Father's Side, becauſe the Lords iu ſuch 7 
and Brook. feydal Donations were preſumed to reſpect the Father's Side, who had been 
Co. Lit. 12. the antient Tenants of the Manor ; for where it was given ut Feudum An. 

tiguum, it muſt be preſumed to be meant, as if it had been an antient Feud 

of that Manor, and therefore it went to the Father's Side in infinitum, before 

it could goto any of the Female Blood ; if the Father's Male Line failed, it 

went to the Female Blood of the Father; for the Lords were preſumed ra- 

ther to reſpect the Female Blood of their former Tenants, than the Blood of 

the Mother who was newly introduced into the Family of their Feuditary, 

becauſe the Feud was given as an antient one, and by Conſequence the Blood. 

of the precedent Tenant was preferred to any other; but the Blood of his 

Mother's Side was preferred to the Blood of his Grandmother ; becauſe 

being both Female Bloods, and both coming under the Conſideration of an- 
fa)Co. Lit. tient Tenants, the (a) nearer "Tenant's Blood was preferred to the more re- 
to. b. mote; but if the Father's Side wholly failed, then the Blood of the Mother 
Heres in li- vas adinitted, to wit, firſt the Male Line, and then the Female of ſuch © 
rea Recta Blood, ſince the Lord muſt be preſumed to introduce the Blood of the Mo- 
preferier ther, when he had given an indefinite Right of Repreſentation. = 
linea tranſ- ; | 
verſali, & propinquior excludit propinguum, propinquus remotum, remotus remotiorem. 


Lit. Set. 4. Agreeable to this Scheme of Deſcent upon the Purchaſe of the Feudum 
2 awe 1 25 Novum ut Feudum Antiquum, if a Son purchaſes Lands in Fee-ſunple, and 
36. die without Iſſue, they of the Blood of his Father's Side ſhall inherit as 
Heirs to him before any of the Blood of his Mother's Side, for the old © 
Rules, formerly ſettled for the directing of the Deſcents of ſuch Feuds a 
were purchaſed, ſtil] prevail; and all new Purchaſes made now of Lands in 
Fee ſhall be conſidered as the Purchaſes formerly made of the Feudum N- 
hum ut Antiquum. | 
If the Son purchaſes Land, and dies without Iſſue, and it deſcends to 
any Heir of the Part of the Father, and then the Line of the Father, (after 
Entry and Poſfeſſion) fail, it ſhall never reſort to the Line of the Mother, 
though in the firſt Inſtance, or firſt Deſcent from the Son, it might have 
deſcended to the Heir of the Part of the Mother; for now by this Deſcent 
and Seiſin, it is lodged in the Father's Line, to whom the Heir of the Part 
of the Mother can never derive a Title as Heir, becauſe he can never ſhew 
that he was Heir to him that was laſt aQually ſeiſed ; which being a Rule 
to be ſtrictly obſerved, he muſt intitle himſelf by it, otherwiſe be excluded. 
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4 * (C) Df the IHalf-Blood, and the Poſſeſſio Fratris. * Page 30 
| J ONE ſhall be Heir of Land in Fee- ſimple, or to a Warranty, or ſue Co. Lit. 14 a. 
W N an Appeal of Death as Heir, unleſs he be of the (a) whole Blood, wiz. 


* 


a) Inalon 
; both of the Father and the Mother. 4 of s 
; ? A | Time the 
- feudal Donations were worn out, and then it became impoſſible to compute up to the firſt Marriage, 


uch Donations were originally ſettled, and therefore they changed the Computation, and com- 
— of the laſt Poſſeſlor, 2 the Heir that claimed was of the Blood of the firſt Purchaſer, 
and then the Rule was taken 9% Sciſina facit ſtir pem; for ſince the feudal Ponation was loſt, they could 
not regularly compute the Deſcendauts from the firſt feudal Marriage; and therefore they computed 
from 3 laſt Feuditary ; and ſince both Bloods of the firſt — were neceſſary to any Perſon that 
would claim under the firſt Donation, they required that 2 Man thould be of the whole Blood of the 
laſt Feuditary, that would claim as Heir to him; for if any Perſon was of the whole Blood of ſuch 
© Feuditary, then he muſt of Neceſſity be of hoth Bloods of that remote feudal Marriage, where the 
Freud was originally placed; and thus the Half-blood became to be excluded; vide Diſftriauticr, under 

> Title Zxceutors and Adminiſtrators. 


«6.2: n 
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; Therefore if an elder Brother purchaſes Lards in Fee, and dies without Co. Lit. 14. a. 
Ilſſue, his Siſter of the Whole, not his younger Brother of the Half-blood, 

4 ſhall be his Heir. 

So if a Man ſeiſed in (5) Fee hath Iſſue a Son and a Daughter by one 
Venter, and a Son by a ſecond Venter, and dies, and the eldeſt Son (c) en- Co. Lit. 16. 
N ters and dies, his Siſter ſhall inherit according to the Rule qua FH eſſio fra- 2 this 
| a UE, ule does 

* tris de Feodo Simplici facit ſororem eſſe heredem. 

$ 


not extend 


: ; to Lands in 
Tail, for as to them a Man muſt claim as Heir per formam Don. Co. Lit. 16. —80 of a Remainder 


after an Eſtate for Life that never fell in Poſſeſſion, for a Man muſt claim by virtue of the Contract, as 
Heir to him to whom the Remainder was limited. 3 Co. 41. 6. So of a Reverſion, whether any Rent 


= were reſerved, or not. 3 Co. 41. b. 42. b. (e) But without an actual Seiſin the Younger have 
the Lands as Heir to his Father, Co. Lit. 15. a. | 


If a Father makes a Leaſe for Years, and the Leſſee enters, and dies, the 1 it . 5 
eldeſt Son dies during the Term, before Entry or Receipt of Rent, n 
= younger Son of the Half-B!ood ſhall not inherit, but the Siſter; becauſe the And. 47. 

Poſſeſſion of the Leſſee for Years, who was formerly confidered only as a Keilw. 110. 


N Bailiff to the Leſſor, is the (4) Poſſeſſion of the eldeſt Son. — 


7 : Knights 
2 Service, or Socage, enters, for the Poſſeſſion of the Guardian is the Poſſeſſion of the Infant. Co. Lit. 15.2, 


But if a Man makes a Leaſe for Life, and dies, leaving a Son and a Co. Lit. 15. 
Daughter by one Venter, and a Son by a ſecond Wife, and the eldeft Son Cro. Car. 
dies before the Leaſe for Life is determined, the youngeſt Son ſhall inherit, oy Abs 
becauſe the eldeſt was never ſeiſed. 628, 

So if a Father makes a Leaſe for Life, and after recovers againſt his Jon. 361. 
Leſſee by Default, and dies, and the eldeſt Son enters, againſt whom the N. Bendl. 
Leſſee recovers by a uod ei deforceat, and then the eldeſt Son dies, the A 6. 
Brother of the Half-blood, and not the Siſter, ſhall have the Reverſion; for 
when the Tenant for Life has recovered his Eſtate, he hath intirely defeated 
all Poſſeſſion in his Leſſor, which he acquired by the Judgment on Default, 
== nd all Poſſeſſion in the eldeſt Son likewiſe by virtue of that Judgment, and 
ds intirely in of his old Eſtate; ſo that there is no actual Sciſin left in the 
2 elder Brother whereon to found a Poſſeſfio fratris. co. Lit 27. b 
_ There is Foſſeſſio fratris of an Advowlon or (e) Rent, after actual Receipt . 3 ; 
of the Rent, or Preſentation of the Clerk ; ſo of Ja Uſe, becauſe Equity other Here- 
follows the Rule of the Common Law, as likewiſe of a Copyhold, where the ditaments, 


eldeſt Son receives the Profits, and dies, though before Admittance. W. — 


| es” 3 Co. 41. b. 
42. 2.—0f Offices, Courts, Liberties, Franchiſes, and Commons of Inheritance. Co. Lit. 1 5. b. 3 Co. 
2 Co. Lit. 15. b S. P. 3 Co. 42. a. S. P. / Dyer 10. pl. 40. 274. pl. 43. Rol. Abr. 
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page 37 But tho the eldeſt Son enters, and gets an actual Poſſeſſion of the Land, 
co. Lit. ig. a. yet if the Father's Reli& be endowed of the third Part, and the eldeſt Son 
dies, the Brother of the Half-blood, and not the Siſter, ſhall have the Re- 
verſion of the third Part, becauſe the actual Seiſin which the Brother obtained, 
was defeated as to the third Part, by the Widow's Entry into it, who is 
eſteemed in Law to be in, in Continuance of her Hufband's Eſtate, without 
any Interruption. | : 

But if the eldeſt Son had made a Leaſe for Life, and the Leſſee had en- 
dowed the Wife of the Father, who afterwards died, the Daughter ſhall have 
the Reverſion, and not the Half-brother ; for the Widow's Acceptance of 
Dower from the Tenant for Life, and the Exiſtence of his Eſtate in the 
Land after her Deceaſe, ſhew that the Tenant for Life had an Intereſt in the 
Land; but ſuch an Intereſt always preſuppoſes an actual Seiſin in the Leſſor; 
otherwiſe he could not make that Livery which is neceſſary on the Paſſing of 
2 Freehold ; therefore, notwithſtanding the Dower, this actual Seiſin in the 
Brother ſhall eſtabliſh a Poſeſſio fratris. 

Co.Lit.14b. Lands are given to a Man and his Wife in Special Tail, the Remainder 
Rol. Abr. to the Heirs of the Huſband, and they have Iſſue a Son, and the Wife dies, 
* the Huſband marries again, and hath Iſſue a Son, and dies, the eldeſt Son 
enters, and dies without Iſſue; the ſecond Brother of the Half-blood ſhall 
inherit the Remainder, becauſe the eldeſt Brother was not ſeiſed of a Fee- 
ſimple, as the Margin is, but only of the Special Tail, and fo vo Ground 
for a Peſo fratris of the Fee expectant on the Tail. 

If a Man dies ſeiſed of ſeveral Parcels of Land in one County, and after 

his Death his eldeſt Son enters into one Parcel generally, and, before any 
actual Entry into the Reſt, dies, this General Entry into Part ſhall veſt in 
him an actual Seiſin in the Whole, ſufficient to eſtabliſi a Poſſefro fratris upon; 
for ſince the Freehold in Law is caſt upon him by the Death of his Father, 
and ſince the Poſſeſſion is in no Body, and ſo no particular Eſtate to be de- 
feared, a General Entry into Parcel, in the Name of all, may well ſerve to 
reduce the Whole into an actual Poſſeſſion; but if his Entry into Parcel be 
{pecial, it ſhall only reduce that Parcel into Poſſeſſion; for it is reaſonable 
to bound the Operation of his Act by the Intention which he appears to 
have had in doing it. 
Co. Lit 18a. The Advantages of this Rule of Poſſeſſio fratris do not only extend to the 
Siſter, but to her Iflue, who ſhall be preferred to the Half-brother, becauſe 
they repreſent the Anceſtor, and therefore ſhall ſucceed to thoſe Advanta- 
ges, which their Anceſtor would have enjoyed if ſhe had lived. 

There can be no Poſſeſſio fratris of Dignities, as Duke, Marquis, and the 


Co. Lit. 15.2. 


Co. Lit. re. 


Co. Lit. 18. a. 


30. 42 b. other Honours annexed to the Peerage, but the Brother of the Half- blood 


Cro. Car. 5 1 . . . . 
00 The 0 thall () inherit them; and this Difference ſeems to be founded on a fſtri& 


Lord Grey Regard to the publick Good, which is the better conſulted when ſuch Per- 
bon by du ris ſons are promoted to thoſe Dignities as are capable of diſcharging the great 
was created Duties annexed to them. 

Earl of Kent, | 

to him and the Heirs Male of bis Body, and had Ifſue two Sons by ſeveral Venters, the eldeſt of whom 
had Iiſue 2 Daughter, the Barony ſhall go to the Daughter Jure repraſentationis, but the Earldom to 
the ſecond Son, according to its original Limitation, Cro. Car, 601. 


Co. Lit. 15.a. Alſo the Policy of the Kingdom hath eſtabliſhed Laws and Rules for the 
Government of the Poſſeſſions and Deſcent of the Crown, different from 
thoſe which guide and direct the Deſcents of private Property; therefore 
if the King hath Iflue a Son and a Daughter by one Venter, and a Son by 
another Venter, and purchaſes Lands, and dies, and the eldeft Son enters 
and dies without Iflue, the Daughter ſhall not inherit thoſe Lands, nor any 
other Fee-ſimple Lands of the Crown, but the younger Brother ſhall have 
them together with the Crown, £ 

(D) Df 
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"oF (D) Df Deſcents according to Cuſtom, » page 32 
8 HERE are ſeveral Cuſtoms as to Deſcents, which having been allowed — 22 
3 T Time out of Mind, muſt be preſumed to be coeval with the Common Co. Lit. 


Law, and therefore caunot be altered without an Act of Parliament, as that 140. a. 
of Gavelkind in Kent, by which the Deſcent is firſt to all the Male Children, EO. 


then to the Females, then to collateral Relations; but in this, according to g.ywtmne, 
the Civil Law, Regard 1s to be had to the Stirpes, and therefore if the el- and Lamb, 


deſt Son had Iſſue a Daughter, ſhe ſhould inherit her Father's Share with 3 


the younger Sons. | that moſt 
Lands in 


England were thus partable, 


But if a Remainder of Lands of the Nature of Gavelkind be limited to 
the right Heirs of J. S. the Heir at Common Law ſhall take it, and not Co. Lit. 70. 


the Heirs in Gavelkind ; for this Remainder being (a) newly created, cannot —>— Fo 


be reckoned (5) within the Cuſtom. (a) Alſo for 

a Condition. 
broken the Heir at Common Law ſhall enter, becauſe the Condition is a Thing of a new Creation, and 
altogether collateral to the Land. Lamb. 608. Co. Lit. 11,12. F (6) This Cuſtom, like all other Cuſ- 
toms that are derogatory from the Common Law, is to be conſtrued ſtrictly, becauſe as far as the _ 
ticular Cuſtom hath not derogated from the Common Law, the general Cuſtom of the whole Kingdom 
bought to prevail. Rol. Abr. 568.“ 


„ a, g kf P 9 0 
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1 + But after ſuch Entry, Qu. if the Heirs in Gavelkind ſhall not enter? | | 
3 * All Lands in Xeut are now ſuppoſed to be Gavelkind, notwithſtanding 31 H. 8. c. 3. which diſ- 
4 * gavelled certain Lands, for in that Statute the Lands diſgavelled are not particularized, and therefore 
not now known, and if any one inſiſts Lands in Kent are diſgavelled, he muſt prove it, which at this 
Day is morally impoſſible. | 


2 75 If a Rent be granted out of Gavelkind Lands, it is of the Nature thereof, 2 Lev. 87. 
p > and ſhall (c) deſcend to all equally ; for the Rent is Part of the Profits of the 2 
'7 I Land, and ifſues thereout. | "_ of oh 
0 ed, 8 Mod. 


i 4 208. 10 Mod. 417. 11 Mod. 160. 2Ld Raym. 1024, 1292. Salk. 243. pl. 4. 6 Med. 120. Will. 
Rep. 64,65, 475. 3 Will. Rep. 63. vid: Nov. 18. and Bro. Tit. Cuſtom 58. contr. but vide 14 H. 8. 9. 
286 H. 8. 4. Noy. 15. (c) That a Truſt ſhall deſcend accordingly. 2 Rol. Abr. 780. 


I The General Cuſtom of Gavelkind Lands extends to Sons only; but a co. Lit. 140. 
* Special Cuſtom, that if one Brother dies without Iſſue, all his Brothers may a. 
inherit, is good. 

= . by the (4) Cuſtom of Borough Engliſh, the youngeſt Sons. only ſhall 88 
mern. the Reaſons 

5 4 a thereof, vide 
Title Borough Engliſh. (4) Where the Cuſtom was laid, that if a Copyholder dies ſeiſed, that his 
+8 youngeſt Son ſhould inherit, and the Copyhold was granted to a Man and his Wife, and the Heirs of 
the Man, and he died, whether within the Cuſtom, 2 Leon. 208. dubitatur. - | 


If Borough Engliſh Lands be let to a Man and his Heirs, during the Life co. Lit. 110. 
of J. S. and the Leſſee dies, the youngeſt Son ſhall enjoy it. | b. 

If the Cuſtom be, that the youngeſt Son ſhall inherit, the youngeſt 6 
Brother ſhall not inherit by Force of this Cuſtom. 1 

: Special Ver- 

dick. Rol. Abr. 623. 4 Leon. 242. Cro. Jac. 198. Cro. Car. 411. (e) If the Cuſtom of a Copyhold be, 
that the eldeſt Daughter ſhall have the Land, the eldeſt Daughter ſhall not have it by the Cuſtom. Godb. 
166. Rol. Abr. 623. 4 Leon. 242.—But by ſome Cuſtoms the youngeſt Brother ſhall inherit, but con- 
Juetudo loci olſervandu. Co. Lit. 110. b.—Special Cuſtom, that Lands in Fee ſhould deſcend to the 
jounger Son, but Lands in Tail to the Elder is good. March c4.—S0 that it ſhall deſcend to the 
youngeſt Son, if not of the Malf-blood; and if he be, then to the eldeſt, Co, Lit. 140. b. 


D 2 If 


e EN T. | 
If a Cuſtom be, that if a Man dies without Heir Male, that his eldeſt 


Rol. Abr. 


623. Ged. Daughter ſhall have the Land; and if he hath no Daughter, that the eldeſt 
frey and Sitter thall have the Land; and if he hath not a Siſter, the eldeſt Couſin ; 
. but if he hath an Heir Male, that he ſhall have it before any of them; and 
the Tenant of the Land hath ſeveral Daughters, but no Heir Male, and the 
eldeſt Daughter dies in the Life of the Tenant of the Land, having Ifſue a 
Daughter ; this Grandchild is within the Cuſlom, and ſhall have the Land 

by Deſcent upon the Death of the Grandfather. ESD 
Rol. Abr. But if the Cuſtom be, that the youngeſt Son ſhall inherit, and a Man 


624. reſolv-has Iſſue two Sons, and the eldeſt has Iſſue two Sons, and dies, and the 
ed per Cur. Lands deſcend to the youngeſt Son, who dies without Iſſue, the eldeſt Son 
® Page 330f the eldeſt Brother ſhall have the Land, becauſe the Cuſtom holds not in 
(%) If a co-the (a) tranſverſal Line, but only in the lineal Deſcent. 


pyholder of 2 ; : | 
the Nature of Borough Engliſh, ſurrenders to the Uſe of himſelf and his Wife, and his Heirs, and dies 


leaving Iflue three Sons, and the yorngeſl dies in the Life-time of the Wife; the eldeſt Brother ſhall 
inherit, as Heir to the younger Brother; for the Cuſtom cannot extend to the Collateral Deſcent. Rol. 


Abr. 624. Cro. Car. 411. Jon. 369. S. C. by two Judgcs againſt two, 


Lev. 174. If there be a Cuſtom within the Manor of T. that if the Father dies, 
between leaving no Son, but two or more Daughters, that the eldeſt Daughter ſhall 
Newton andhave his Land for her Life onlv, and after her Death it ſhall deſcend to the 
—— _ next Heir Male that can derive by Males ; and for want of ſuch, that it ſhall 
192 efcheat to the Lord; and there is another Cuſtom, that if the Tenant dies, 
Cuſtom was and leaves a Wife, that ihe ſliall have it for her Life; and a Copyholder 
gocd, ac- of the Manor dies, leaving a Wife and two Daughters, and no Son, and his 
1 — Wife enters, and the eldeſt Daughter dies, and aſter the Wife dies, the ſe- 
3. Keb. 925. cond Daughter ſhall have the Lands for Life, within the Cuſtom; for though 


2 Keb. III. ſhe was not the eldeſt at the Death of her Father, yet ſhe was ſo at the 


— = 8 Death of her Mother, whoſe Eſtate was a Continuance of the Father's 
S Cad. Eſtate, as in Caſe of Free Bench. | 
judged, and 


that the Cuſtom was good; though ſaid in the Report thereof, that it ſeemed to be admitted by all, 
that ſuch Cuſtom, as to Fee- ſimple Lande would be void; it being wholly againſt the Nature of a Fee 
to eſcheat as long as there are Heirs; and 268, another Caſe was ſaid to have been adjudged accord- 
ingly, upon Debate in B. K. in 20 Car. 2. between Sampſon and Quinſey; but wide that Caſe, Lev. 
293. adjudged without Argument, becauſe the Court ſaid, the Point had before been adjudged in the 
Caſe of Newton and Shaftce, | 


If A. hath Iſſue five Sons, and the youngeſt dies in the Life-time of the 
between (le-Father, leaving Iſſue a Daughter; after which the Father purchaſes Copy- 
mente and hold Lands of the Nature of Borough Englith ; thoſe Lands ſhall, at the 
Scudzmore, Death of the Father, go to the Daughter of the youngeſt Son jure repr x- 


Salk. 243... 


N a Sentationis, and not to the fourth Son, although he was the youngeſt Son at 
8. C. ad- the Time of the Purchaſe, and Death of the Father. 
judged, 


Will. Rep. 63, 64. 2 Ld. Raym. 1024. See 3 Will, Rep. 62, 63. 2 Ld. Raym, 1028. 


(E) Ghere a Perſon ſhall be ſaid to take by 
JPurchaſe, and not by Deſcent, 


T is an eſtabliſhed Rule in Deſcents, that none can inherit as Heirs, but 
thoſe who are of the Blood of the Purchaſer ; and therefore if Lands de- 
ſcend to the Son of the Part of the Father, and he enters, and after dies 
without Iffue, the Lands ſhall deſcend to the Heirs on the Part of the Fa- 
| x ther, 


Lit. ſ. 4. 
Co. Lit. 13. 
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; iy the Rent too, as incident to that Revariion. 
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ther, and not to the Heirs on the Part of the Mother; and if there be no 
Heirs on the Part of the Father, then they ſhall go to the Lord by El- 
cheat. ; 

In the ſame Manner, if a Man marries an () Inheritrix of Lands in Pee, Lit. f 4. 
who has Iſſue a Son, and dies, and the Son enters into the Tenement as Son (a) But if a 
and Heir to his Mother, and after dies without Iſſue; the Heirs on the Man gives 
Part of the Mother are to inherit; and for want of ſuch Heir the Lands Lande to a- 


nother and 
ſhall eſcheat. his Heirs of 


the Part of 
the Mother, yet the Heirs of the Father's Part ſhall inherit ; for no Man can inſtitute a new Kind of In- 
heritance, not allowed by the Law. Co. Lit. 13. But vide Lit. f. 354. that Lands may be given to a 
Man and his Heirs, on the Part of the Father; in which Caſe, none of the Heirs of the Fart ot the Mo- 
ther ſhall ever inherit; but in ſuch Caſe, the Inheritance, as long as it continues, deſcends according to 
the Rules of Law, though it be determinable for want of Heirs on the Part of the Father. 


* So if a Grandfather had purchaſed Lands in Fee, and the Lands had“ Page 34 
deſcended from him to the Father, and from him to the Son; if the Son Plow. 446, 
had entred, and died without Iſſue, his Father's Brothers or Siſters, or their #47: 
Deſcendants ; or for want of them, his Grandfather's Brothers or Sifters, or 
their Deſcendants; or for vrant of them, his Great-Grandfather's Brothers 
Siſters, or their Deſcendants; or for want of them, his Great-Grandmo- 
ther's Brothers or Siſters, or their Deſcendants, might have inherited; but 
none of the Line of the Mother or Grandmother, g. the Grandfather's 
Wife, thould have inherited, becauſe not of the Blood, either by Father 
or Mother, of the firſt Purchaſer, viz. the Grandfather. 

A Man ſeiſed of Lands as Heir of the Part of his Mother, makes a 
Feoffment in Fee, and takes back an Eſtate to him and his (+5) Heirs, this Co.Lit.12.6. 
is a (c) new Purchaſe of the Lands, and conſequently, if the Purchater dies (9) 9 — 
without Iſſue, the Heirs of the Part of the Father, and not the Heirs of takes but a 
the Part of the Mother, ſhall ſucceed him in it; for he is the original Pur- particular 
chaſer of that Eſtate, which he takes back to him and his Heirs ; and there- Eſtate, and 


fore it ſhall deſcend as a new Purchaſe. cones =— 


operate by 
way of Purchaſe, and not by Deſcent; vide Hezd of Pemaind-rs, and Co. Lit. 22. Styl. 148. Co. 93. 
Moor 136. And. 69. Hob. 30. Vent. 372. 2 Lev. 73. Raym. 228. Mod. 121, 226. 2 Mod. 207. 4 Mad. 
Jo. Carth. 272. (e) So if he levies a Fine ſur cognizance de droit, tc, to A. and & and by the ſame Fine 
they grant and render the Lands to him and his Wife in Tail, Remainder to his right Heirs; this makes 
it à new Purchaſe, and the Heirs of the Part of the Father ſhall inherit. Carth. 140. adjudged. 


But if a Man ſeiſed as Heir of the Part of his Mother, makes a Feoff- Co. Lit. 13. 
ment in Fee to the Uſe of him and his Heirs, the Uſe ſhall go to the Heirs 
of the Part of the Mother; for the Uſe being a Creature of Equity, muſt be 
"Ig by the Rules of Equity, which conſiders in this Caſe, that the Uſe 
prings and ariſes out of an Inheritance which belongs to the Heirs of the 
Mother, and will therefore aſſizn it to them, as a Truſt which ariſes out 
of their Property. 


A Mamis ſeiſed of Land on the Part of his Mother, and makes a Feof-ColLit.12.b. 


ment in (4) Fee, reſerving Rent to him and his Heirs ; this Rent, ſince the (4) But if be 


Statute Quia Empores terrarum, c. if it has a Diftreſs annexed to it, Eno. 
be conſidered as a Rent-charge ; and if it wants a Diſtreſs, as a Rent-ſeck zor a Leaſe * 
and fo either Way it is the Grant of the Feoftee, and conſequently a (e) new for Life of 
Purchaſe ; and therefore it ſhall go to the Heir of the Part of the Father, inch. Lande; 


and not to the Heir of the Part of the Mather. — yr 


3 Heir on the 
Mother's Side ſhould have had this Rent, becauſe the Reverſion belongs to fuck Heir, and conſequent- 
b Co, Lit. 12. b. (e) It a Man, ſcifed of a Manoron 
e Part of his Mother, had, before the Statute Oi Emptores, Dc. mide a Feollment in Fee of Par- 
cel, to hold of him by Rent and Service; though this Rent and Service were newly created, yet con- 


tinuing Parcel of the Manor, they ſhall, with me Rest of the Manor, deſcend to the Heir on the 


Mother's Side. Co. Lit. 12. b. 


If 


K.E-8 CENT 


Co. Lit. 12. If 2 Man hath a Rent-ſeck of the Part his Mother, 2nd the Tenant 

b. of the Land grants a Diſtreſs to him and his Heirs, and ſo improves the 
Rent into a Rent- charge; this Diſtreſs ſhall go along with the Rent to the 
Heir on the Part of the Mother, as incident and appurtenant to it. 

Co. Lit. 13. If the Heir of the Part of the Mother, of Lands whereunto a Warrant 

” is annexed, is impleaded for thoſe Lands, and vouches, and Judgment is 


given againſt him, and likewiſe for him to recover in Value, and he dies. 


before Execution, the Heir on the Mother's Side ſhall ſue Execution to re- 
cover in Value againſt the Vouchee ; for the Lands ro be recovered in Value 
are deſigned as a Recompence for thoſe Lands which were recovered by the 
Demandant from the Vouchee, and ſo muſt go to that Perſon who has 
ſuſtained the Loſs. 3 
. 4Paze 35 A Man hath Iſſue a Son, and dies, and his Wife dies alſo, and Land; 
Co. Lit. 13. are let for Life, the Remainder to the Heirs of the Wife; the Son dies with- 
8 out Iſſue; the Heirs of the Part of the Father ſhall inherit, and not the 
Heirs of the Part of the Mother; for the Lands veſted in the Son as 2 
Purchaſer, and therefore the Deſcent is to be governed by the Rules of 


Law. 
Co. Lit. 12. If a Man be ſeiſed of Lands on the Part of his Mother, and makes a 
b. Feoffinent in Fee of them upon Condition, and dies; this Condition ſhall 


deſcend to the Heir of the Part of the Father ; becauſe he is Heir at Com- 
mon Law ; but if he enters for the Condition broken, then he reſtores the 
Eſtate to its former Nature, and then the Heir of the Part of the Mother 
. ſhall enter upon him, and enjoy the Land. ; ; 255 
431. If a Man, having only two Daughters, his Heirs, deviſes his Lands to 
Owen 6;. them and their Heirs, they take as (4) Jointenants, and not as Copar- 
5 ceners; for the Deviſe giveth it to them in another Degree than the Com- 


3 Lev. 127. mon Law would have given it them ; and for the (5) Benefit of the Sur- 


S. . admit- . . 

ted e- vivorſhip between them. 

Cur”, 

(a) If to them and their Heirs, equally to be divided between them, Share and Share alike, they are 
Tenants in Common. 2 Sid. 53, 78. Vide Godb. 362. 3 Leon. 25. Goulſ. 18. and Title Fointe- 
nants and Tenants in Common. (6) If a Man deviſes Lands to his Son and Heir apparent, and a Stran- 
ger, they are Jointenants for the Benefit of the Stranger. Godb. 94. Owen 65. 


+ May they not ele& to take as Heirs by Deſcent, and be Coparceners ? 


If 4. hath Iſſue two Daughters, one of which dies in his Life-time, leav- 
— 242. ing Iſſue J. S. a Son, and A. deviſes his Lands to J. S. and his Heirs, J. S. 
8 4 hall take the (c) Whole by Purchaſe, and not one Moiery by Purchaſe, 
Royſton and and the other by Deſcent. | 
judged. | 
(<) Falm. 373. 2 Rol. Rep. 352. 2 Sid. 79. 8. P. 


Moor 644. if 2 Man deviſes Lands to his eldeſt Son, and his Heirs, paying 20. 
2Gjudged, apiece to his younger Children, at their Ages of twelve Years; and upon 


— — Non-payment of the Legacies deviſes the Lands to his younger Children, 
920. S. C. and their Heirs, the eldeſt Son is in by Deſcent. 

adjudged, | 

that the firſt Deviſe to the eldeſt Son, and his Heirs in Fee, being no more than the Law gave him, was 
void; but the Deviſe to the Younger, upon his Non-payment, was good, by way of future or executory 
Veviſe. Fide Title Deviſis; and Vaugh. 251. S. C. cited. 3 Mod. 207. S. C. cited. 1 Rol. Abr. 411. 
S. C. cited. Leon. 101. 3 Leon. 216. 2 Sid. 79. 2 Mod. 7, 286. Dyer 371. Hard, 204. ; 


Salk. 247, So if a Man deviſes Lands to his Daughter's Son in Fee, who is his Heir 


Cicrk and at Law, upon Condition that he ſhould pay 200/. to ſuch Perſons as the 4 


re 24 Deviſor's Wife ſhould appoint by Need ; the Wife makes no Appointment, 


Gilpix's and the Grandſon enters, and dies without Iflue, the Lands ſhall ga to the 
Caſe, Hears 
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S 
Cro. Car. 


Heirs a part# Materna; for the Grandſon took by Deſcent, and not by Pur- 
chaſe ; for the Deviſe gave him the ſame Eſtate the Law would have given 1 


kim under a Poſſibility of being charged. ed, that a 
Deviſe 


the Heir at Law, upon Condition to pay Debts, and if he fails, that the Executors ſhall ſell, makes 
y a Purchaſe in the Heir at Law, being tied with a Condition, denicd to be Law by Treby Ch. Juſt. 


and Powell Jult*. Lutw. 793. S. C. 


If a Man, being ſeiſed of Lands on the Part of his Mother, deviſes them 3 Lev. 127. 
: Hedger and 


to his Executors for ſixteen Years, and after to one who is his Heir a parte 22 
Materna, he ſhall take by Deſcent ; for the Deſcent to the Heir a parte judged. g 
Paterna ov Materna is but a Conſequent dependant upon the Nature of the 
Eſtate; though it was objeQted, it was hetter for him to take by Pur- 
chaſe, for then the Heirs of the Part of the Father might inherit before the 
Heirs of the Part of the Mother, and ſo both Heirs would be inheritahle. 


e * 


* 


„ 


* (F) Df a Deſcent, its Operation to take awap - page 36 
an Entry. 


Eſcents which take away an Entry are of two Sorts; 1ſt, Where the Lit. ſ. 388. 
Deſcent is in Fee, as where a Man ſeiſed of certain Lands or Tene- 
ments is difleiſed, and the Diſſeiſor having Iſſue dies ſeiſed, and the Lands 
gained by the Diſſeiſin deſcend to his Heirs; this Deſcent ſhall toll the Entry 
of the Diſſeiſſee, and oblige him to ſue a Writ of Entry fur Difſei/in againſt 
the Heir of the Diſſeiſor, in order to recover the Right of Poſſeſſion which (a) The 
he hath loſt by the Deſcent ; and the (a) Reaſon is, becauſe the Freehold is are a 
caſt upon the Heir, the Notions of the Law do make this Title to him, other Rea- 
that there may be a Perſon in Being to do the feudal Duties, and to fill the ſons for this; 


Poſſeſſion, and anſwer the Actions of all Perſons ; and fince it is the Law IS: 


that gives him this Right, and obliges him to theſe Duties, antecedent to Piſſciſec not 
any Act of his own, it muſt defend fuch Poſſeſſion from the Act of any having 
other Perſon till it he evicted by Judgment, which being the Act of Law, md due 
may deſtroy the Heir's Title, 1 
: Diſſeiſor, 

the Right of Poſſeffion muſt be preſumed to be derelict, 2. Becauſe the Relief was in the Nature of 
a new Purchaſe upon every Deſcent, for the Payment of which a Diftrels was immediately taken upon 
the Deſcent's being caſt, 3. Ihe Right of Pofleihon is gotten by Deſcent, that it may be an Encou- 
ragement to the Tenant to be bold in War; for that none can diſpoſſels his Children of the Eſtate he 


died ſeiſed of. Spelm. Feud. 31. 


2dly, Deſcents in Fee-tail toll Entries; as if a Man be diſſeiſed, and Lit. f 386. 
the Diſſeiſor grants the Land in Tail, and the Tenant in Tail having Iſſue, 
die ſeiſed, and the Iſſue enters, the Poſſeſſion being thrown upon the Heir 
in Tail, the Law conſtrues the Right of Poſſeſſion to be in him, for the 
Reaſons above given, and therefore bars the Entry of the Diſſeiſor. 
If a Diſſeiſor make a Gift in Tail, and the Donee diſcontinues in Fee Cc.Lit. 238. 
and diſſeiſes the Diſcontinuce, and dies ſeiſed; this Deſcent ſhall not take 
away the Entry of the Diſſzifee ; for the Deſcent of the Fee-fimple to the 
Heir is defeated by his Remitter to the Eſtate-tail; and though by Virtue of 
ſuch Remitter the Heir is ſeiſed in Tail; yet there is no Deſcent of it, be- 
cauſe the Tail was diſcontinued ; and the ſubſequent Diſſeiſin doth not re- 
gain it ta the Anceſtor ; and though the Heir be remitted into his elder 
te, yet ſuch Remitter places him in only above the ſecond Diſſeiſin, and 
doth not tend to make a Deſcent of the Eſtate-tail of which his Anceſtor 
acver died ſeiſed; and where a new Right ſprings to the Heir by Operation 


and 


een. 


and Conſtruction of Law, he ought to take, ſubject to the ſame Claim, as ran 
upon ſuch Eſtate beſore the Remitter, or elſe the Act of Law would work 
an Injury to the firſt Difſeiſee, who poſſibly was prevented from bringing 
his Affize or Ejectment, by the frequent ihifting of the Poſſeſſion; and the 
Law of Deſcents being in Prejudice of an ancient Right, 1s to be taken 
ſtrictly, and therefore to take Place only where the ſame Eſtate deſcends 
from Anceſtor ro Heir; and the rather, for that after Diſcontinuance the 
Diſſeiſee might not watch the Death of the "Tenant in Tail, whoſe- Intereſt 
was transferred, and therefore no preſumptive Dereliction of the Diſſeiſee 
could be formed in this Caſe. 

Co.Lit.238. A Diſſeiſor makes a Gift in Tail, the Donee has Iſſue, and dies ſeiſed, 
the Entry of the Diſſeiſee is taken away; but if the Iſſue die without 
Iſſue, ſo that the Eſtate-tail is ſpent, then the Entry of the Diſſeiſee i 
revived, and he may enter upon him in Reverſion or Remainder ; for in 

* Page 37* this Caſe there is no Relief to be demanded from him in Reverſion or 
Remainder ; ſo that he labours under no Hardſhip in that Point, for 
which he might expect Favour from the Law: Likewiſe the Poſſeſſion is 
not caſt on him till Entry; which being a voluntary Act, the Law an- 
nexes no Privileges to it, as in caſc where a Poſſeſſion is caft on an Heir by 
Deſcent. 

Co.Lit.238. Grandfather, Father ard Son, the Son diſſeiſes one, and enfeoffs the 

b. Grandfather, who dies ſeiſed, and the Land deſcends to the Father, the 
Diſſeiſee cannot enter, for the Right of Poſſeſſion is devolved on the Father, 


(who had no Hand in the Diſſeiſin,) by a fair and legal Deſcent ; but if the 


Father dies ſeiſed, and the Land deſcends to the Son, the Diſſeiſee may 

enter on the Son, for the Feoffment made by the Diſſeiſor to the Grand- 

father 1s a Stratagem to derive the Lands gained by Diſſeiſin to the Son by 

Deſcent, in order to enjoy the Benefit annexed to ſuch Conveyance, which 

the Law will never cheriſh ; but on the contrary blaſt ſuch Deſigns, to diſ- 
countenance all Wrong and Oppreſſion. 

Lit. Se#, In Deſcents which toll Entrie:, it is required, that the Anceſtor die 

387, 353, ſeiſed of a Freehold and Fee, or a Freehold and Fee- tail; for if the Diſ- 

3% 394. ſeiſor, at the Time of his Death, hath not the Freehold in him, it cannot 

| be caſt on his Heir, for then there is no Danger that the Freehold ſhould 

want a Poſſeſſor; and thereſore the Law creates no Title to ſuch Poſſeſſion 

in the Heir at Law; for it were incongruous that the Law ſhould ſuppoſe 

the Right of Poſſeſſion in the Heir, when the Poſſeſſion is in arother at the 

Death of the Anceſtor ; and if the Right of Poſſeſſion be not tranſmitted 

at the Death of the Anceſtor, the Law will not afterwards create him a new 

Title in Prejudice of the Perſon that has the Right of Propriety ; if a Diſ- 

ſeiſor therefore makes a Leaſe for Life, he parts with the Poſleſſion, and 

cannot tranſmit it to the Heir, having parted with it before; and a Deſcent 

of a Reverſion will not make a Right of Poſſeſſion ; for nothing deſcends to 

the Heir in Reverſion but a Right of Reverſion, and that is a Right againſt 

all Perſons but the Diſſeiſee; for ſince only a Right deſcends, the Heir can 

be in no better Caſe than the Diſſeiſor was at the Time of his Death; 

and therefore when the Tenant for Life dies, he has only the naked Poſ- 

ſeſſion, as the Diſſeiſor had it; but if the Diſſeiſor had died in Poſſeſſion, 

the Law, for the Reaſons aforeſaid, caſting the Poſſeſſion on the Heir, 

makes it a Right; for that is properly a Right which a Man comes to 

by Act of Law; and ſince the Heir in ſuch Caſe comes to the Poſ- 


ſeſſion by Act of Law, it muſt be called a Right of Poſſeſſion, and it 


could not be a Right of Poſſeſſion, if he could not defend it againſt all 
Aggreflors ; and therefore in ſuch Caſe the Right of Entry is taken away 
from every one; and hence aroſe the Diſtinctlon of Tus Froprietatis and 


Tus Poſj-fſionis, 
It 


— my 4 bai pany Ha fra 


* 


DRS CEN: FT. 


Mf he in Reverſion diſſeiſe his Tenant for Life, and dies ſeiſed, this Deſ- Co.Lit.239. 
cent ſhall take away the Entry of the Tenant for Life ; for the Right of Poſ- Hob _ 
ſeſſion is by Law caſt upon the Heir. : Ry : 
58.0 if chere be Tenant for Life, Remainder in Tail, Remainder in Fee, Co. Lit. 239. 
and Tenant in Tail diſſeiſes the Tenant for Life, and dies ſeiſed, this a. 
Dieſcent ſhall take away the Entry of the Tenant for Life ; but if the King's 
enant for Life be difleiſed, and the Viſſeiſor die ſciſed, this Deſcent thall 
** not take away the Entry of the Icnant for Life; for ſince the Ring cannot 
be diſſeiſed, the Diſſeiſor gains but a bare Eſtate of Freehold during the 
"Liſe of the Leſſee; and therefore the Law does not caſt the Poſſeſſion on the 
Heir ; for if the Heir comes into the Poſſeſſion, he muſt come in as an Oc- 
© cupant, which being a voluntary Acquiſition, the Law does not favour it, as 
it does a Right of Poſſeſſion devolved by Deſcent. 
XZ” ?fa Difleifor make a Leaſe to a Man and his Heirs during the Life of Co. Lit. 239. 
F. . and the Leſſee dies, living J. S. this ſhall not take away the En- a. 
= * cry of the Diſſeiſee, becauſe the Heir is only in as a ſpecial Occupant of“ Page 38 
gan Eftate of Freehold, and not of a Fee or Fee-tail. 
lf a Diffeifor makes a Leaſe for Years, or has the Land extended upon a Co. Lit. 239. 
Statute-Merchant, Staple, Judgment or Recognizance, and dies ſeiſed; this a. 
INJ Deſcent ſhall take away the Entry of the Diſſeiſee, becauſe the Freehold or 
Fee are caſt on him by Act of Law, | 
TL . he Deſcent of Incorporeal inheritances, as Adyowſons, Rents, tc. do not Co.Lit.227. 
take away the Entry of him who hath Right, becauſe no Diſleiſin can be com- b. 
mitted of them, but at the Election of the Owner thercof. 
2 5 If a Diſſeiſor make a Leaſe for his own Life, and dies, this Deſcent ſhall Co. Lit. 239. 
not take away the Entry of the Piſſeiſee; for though the Freehold and Fee 
deſcend to the Heir of the Diſſeiſor, yer the Difleiſor died not ſeited of both, 
becauſe his Death was to. precede the Determination of the Leaſe, which car- 
ried the Freehold to his Heir. 
Dteieſcents to a Brother, Siſter, Uncle, or other collateral Heir of the Diſ- 
4 ſeiſor, take away the Entry of the Diſſeiſee, as well as if the Diſſeiſor had 
had Iflue, and the Deſceut had been to them. 
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f | (6) Jn what Cates the Entry of the Diſſeiſee may 
8 be lawkul, notwithſtanding a Deſcent, 


ORD and Tenant; the Tenant is diſſeiſed, and the Diſſeiſor aliens to Lit. See. 
4 another in Fee, and the Alienee dies without Iſſue, whereupon the 390. 

8 Lord enters, , as upon his Eſcheat ; this does not take away the Entry of the 2 _ 286. 
8 Difleiſce, becauſe the Lord does not come to the Land by Deſcent, but by N 
Eccheat, for want of a Tenant, which can warrant his Title no longer than 

ſuch Tenant is wanting, nor hinder the Diſſeiſee from Entry, who is that Te- 

= nant; but if the Lord by Eſcheat die ſeiſed, and the Land deſcend to his 

Heir; here is a perfect Deſcent, which ſhall take away the Entry of the Diſ- 

ſeiſee; allo his Heir upon ſuch Deſcent muſt pay Relief, which the Lord 

upon the Eſcheat only was not obliged to do. 

If a Diſſeiſor die ſeiſed, and his Heir die without Heir, the Difleiſee ©, Lit:z40. 
Cannot enter upon the Lord by Eſcheat, becauſe his Entry was taken away by a, 

che Deſcent caſt before, and then whoever comes to the Lands ſhall take the 

Benefit of it. 838 

A Man ſeiſed of Lands in Fee, or in Tail, upon Condition, dies ſeiſed, Lit. Sect. 
if the Condition be broken in his Life-time, or after the Lands deſcended 391. 


co 


1 
7 7 
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ern = 
to his Heir, yet the Entry of the Feoffor, or Donor, or their Heirs, is ng, | 5 5 


taken away, | Wy. 
Lit. Sect. So if ſuch Tenant on Condition be difſeiſcd, and the Diſſeiſor die ſeiſeq, 
299, and the Lands deſcend to his Heir, the Entry of the "Tenant on Condition i; * 
1 24-249 thereby taken away; but if the Condition be after broken, the Feoffor o 
Donor, or their Heirs, may enter; becaule the Condition went along with, 
and was annexed and incorporated in the Land into whoſe Hands ſoever 
| it came, and the Feoffor or Donor have no other Remedy but by Entry, 
which is their Title, as the Tenant on Condition, who is diſſeiſed, has; fo 
he having a Right, his Remedy for it againſt the Heir of the Diſſeiſor © 
by Action; and till the Condition broken, as well the Jus Proprietatis as the 
Jus Pyſſeſſionis is in the Feoftee ; but when he is diſſeiſed, and a Deſcent cat, 
the Heir of the Diſſeiſor has only the Fus Poſſefroms. \ 8 
* Paze 39 * He that hath Title to enter upon a Mortmain ſhall not be barred 7 
Co. Lit. 240. a Deſcent, becauſe then he would be without Remedy, for he can maintain 187 
b. no Action for it; and ſo where a Woman hath Title to enter Cauſa Matri. 
monii prœlocuti, no Deſcent ſhall take away her Entry, becauſe ſhe has s 1 
Remedy by Action to recover it. 3 
Co. Lit,249. - If a Man ſeiſed of Lands in Fee, by his laſt Will in Writing deviſs 3 
them to another in Fee, and dies, whereby the Freehold in Law is cat 
upon the Deviſee, and the Heir before any Entry made by the Deviſee, 
enters and dies ſeiſed; this Deſcent ſhall not take away the Entry of tile 
Deviſee, becauſe then he would be without (2) Remedy, having never hd 


(%S if one g. f. 
Rath Title to Poſſeſſion. | 


enter for 


Conſent to a Raviſament, a Deſcent caſt ſhall not take away his Entry, becauſe he has no other Re. ö * ( 
medy, nor can maintain any Action for it. Co. Lit. 240. b. h FF: 


_ I. 
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Lit. Sect. If a Diſſeiſor die ſeiſed, and his Heir enters and endows his Mother, te 
393. Diſſeiſee may enter upon her for that third Part, becauſe ſhe is in Continu- 
ance of her Huſband's Eſtate, and not by the Heir; and therefore, as to tha 

) So ofTe-third Part, the Deſcent is (5) interrupted or defeated ; but till Endow- 
nant by the ment the Diſſeiſee could not enter upon any Part, nor after ſuch Endow- 
Curtely. ment can he enter upon the other two Parts, becauſe as to them the Deſeen Wi 

I balk, 241. r 5 , . 11 
was perfect, and continues, but as to the third Part, the Wife's Title w © 

paramount to the Deſcent. #6 > 

| Lit. Set, If a Diſſeiſor enfeoff his Father in Fee, and the Father die ſeiſed of b. 
395. ſuch Eſtate which deſcends to the Diſſriſor as Heir, yet the Diſſeiſee may 8 © 
enter, becauſe coming again to the Difleiſor, he ſhai rake no Advantage of I 

& 


the Deſcent Quia particeps criminis ; but the Diſſeiſee may either enter « > 
have his Aſſize againſt him. | YN - 
It. Set. If a Man ſeiſed of Lands in Tee hath Iſſue two Sons, and dies ſciſed, Wn N. 
E and the younger Son enters by Abatement, and has Iſſue, and dies ſeiſed, = 
dit. 242. and the Lands deſcend to his INue, who enters; yet the eldeſt Son or hi 38 be 
Heir may enter upon them, becauſe the Entry of the youngeſt Son ſhall be BW ©. 
intended upon a Claim as Heir, and the eldeſt Son claiming as Heir like. = 
wile, and fo by the ſame Title, may enter upon him, or any of his Iſſue, WE all 
be — never ſa many Deſcents; alſo, the Entry of the youngeſt mar Pe 
be intended to prevent others, and ſo to continue it in the Family, and S 
not with Deſign to injure or {trip his Brother of it; and then his Brothers Wk mis 
Entry cannot be taken away; but if the younger Brother, in this Cafe, or 
had made a Feoffment in Fee, and the Feoffee had died ſeiſed, ths 
Deſcent had taken away the Entry of the eldeſt Brother, becauſe the ha 
= made Title by Livery to the Feoffce, and carried it out of ti: WW 14: 
amily. e. 
Co. Lit z32. If the vounger Brother of the Half-Blood enters by Abatement, and 2 "> 
"a. Deſcent is caſt, or if the eldeſt Brother hath Iſſue, and dies, and after hi ho 


Death the younger Brother or his liſue enter, and many Deſecnts are cat" Mc 


ht: 


7 
E. 


* 
1 D ES CEN T. 
Aſs his Line; yet the eldeſt Son, or his Heirs, may enter; for though the Bro- 

ther of the Half-Blood cannot be Heir to his eldeſt Brother, yet he may 

* * by Poſſibility be Heir to his Father if the eldeſt Brother dies before actual 

N Poſſeſſion; and therefore ſhall be preſumed to enter only to preſerve the Feud 

in the fame Family, and keep out Strangers, and not in Oppoſition to the 
lineal Heir of the Family. | | 

. 5 But if the elder Brother had firſt entred, and the younger Brother had Lit. Sed. 
entred upon him; this had been in Deſtruction of the elder Brother's 397. 
> Poſſeſſion, and as much a Diſſeiſin as if it had been committed by a Strang- 

er, and then his dying ſeiſed ſhall take away the Entry of the eldeſt Brother, 

or his Iſſue. | 

W 5 If after the Death of the Father a Stranger abates, and the younger co Lit. 242. 
Sion enters on him, and dies ſeiſed; this Deſcent ſhall bind the eldeſt, be- b. 
cauſe Hſſeſio terre muſt be vacua when the youngeſt Son enters, which s page 40 
"© here it was not; but his Entry on the Abator having fo Right, was 
Y a Diſfſeiſin, and by Conſequence a Deſcent thereon will take away the 
Entry of the eldeſt Brother; for his Entry was a Diſſciſin, not an Abate- 
ment. 

| Lands are given to Huſband and Wife, and the Heirs of their two Bo- Co. Lit. 242 
dies; they have Iſſue a Daughter, and the Wife dies, the Huſband has a. b. 

I ſſue a Son by another Wife, who upon the Deceaſe of the Father abates, 

and dies ſeiſed; this Deſcent ſhall take away the Entry of the Daughter, 

5 1 for by the Limitation in ſpecial Tail, the Son by another Venter was utterly 
incapable of inheriting them; and being an Eftate which the Son could not 
in any Caſe make Title to as Repreſentative of the Father, his Entry is an 
XX Abatement ; for the Law cannot make that charitable Conſtruction here, 
that he entred to preſerve the Eſtate from Strangers that might have abated 

2 . upon the Eſtate, ſince the Son himſelf is a Stranger, and could not inherit ; 
© but in the Caſe of the Brother of the Half-Blood it was otherwiſe, becauſe he 

might have inherited his Father. 

1 If a Man be ſeiſed of Land of the Nature of Borough Englith, and hath oo Lit. 242. 

fue two Sons, and dies, and the eldeſt Son, before any Entry made bya43. 

& the youngeſt, enters into the Land by Abatement, and dies ſeiſed; this 

bhall not take away the Entry of the youngeſt Brother, becauſe the eldeſt 

Son ſhall be preſumed to enter to alters the Eſtate in his Family, which 

he or his Heirs may ſome Time or other, upon Failure of his Brother's Line, 
bappen to enjoy. 

| The fame Law holds likewiſe in Intruſions as well as in Abatement ; Co.Lit. 243. 

bherefore if a Father make a Leaſe for Life, and hath Iſſue two Sons, and 
dies, and the Tenant for Life dies, and the youngeſt Son intrudes, and dies 
ſeiſed; this Deſcent ſhall not take away the Entry of the Eldeft, for the 

Reaſons before given ; otherwiſe if the Father had made a Leaſe for Years 

only, becauſe the Poſſeſſion of the Leſſee for Years made an actual Freehold 

in the eldeſt Son, ſo that the Entry of the Youngeſt cannot have ſuch Con- 

ſtruction, but is a Diſſeiſin, becauſe there is no Vacua Poſſe ſia. 

If one Coparcener enter into the Whole, claiming it to herſelf, and takes c Lit. n 
al] the Profits, yet ſuch Entry ſhall be intended only in Preſervation of the a. _ 
Lſtate; and therefore a Deſcent in ſuch Caſe ſhall not bind the other Siſter 
8 to her Moiety ; but if ſhe diſſciſes the other, after both have entred, 
and dies ſeiſed, there ſuch Deſcent will take away the Entry of the Eldeſt, 

or her Iſſue. | | 

So if ſuch Coparcener enter, claiming the Whole, and make a Feoff- O, Lit.242- 
ment in Fee, and takes bark an Eſtate to her and her Heirs, and hath 1 
Iſſue, and die ſeiſed; this Deſcent thall take away the Entry of the other 
Miter ; becauſe the Feoffinent leaves no Room for a Preſumption that her 
Entry was to preſerve the Eſtate of the other Siſter; and in the other Caſe, 
the Claiming the Whole only makes the Abatement as to her Siſter's 
Moicty; for if one Coparcener enters generally, and takes the Profits, 

this 


45. Peoffee dies ſeiſed, this gains a Right of Poſſeſſion to his Heir, and take; * 


r. ov: 
this hall be accounted in Law the Entry of them both, and no Deveſting of Wi 
the Siſter's Moiety. | ? 3 4 
Lit. Set. If an Infant difſeiſe one, and aliens in Fee, and the Alienee dies ſeiſed, 
407, 408. and the Lands deſcend to his Heir, being an Infant, the Entry of the 
Diſſeiſee is taken away; but if the Infant Ditleiſor enter upon the Heir of 
the. Alienee, as he may well do, not being bound by his Alienation made i 
under Age, then may the Diſſeiſee enter upon him, becauſe the Deſcent BW 
to the Heir of the Alienee, which took away the Entry of the Diſſeilee, ö 
now avoided, and the Infant Diſſeiſor may enter at any Time within or af. 
ter full Age. | 5 5 
Lit. et. 80 if a Diſſeiſor make a Feoffment in Fee, upon Condition, and the 


* Page 41# away the Entry of the Diſſeiſee; but if the Diſſeiſor enter for the Condition LJ | 
broken, then is the Deſcent defeated, and the Entry of the Diſſeiſee revived, 
becauſe the Diſſeiſor is then in of his defcaſible Eftate, having only a naked 4 


4 4 
n 7 
4 
* E 


Poſſeſſion without any Right. 15 | 
co. Lit. 248. A Civil Death, as Entry into Religion, does not take away an Entry, for b 
b. this was the Voluntary Act of the Anceſtor ; and though there be a Deſcert 


caſt upon it, yet it is not ſuch a Deſcent as came by the Act of God, ani 
therefore ſhall not take away the Entry of the Diſſeiſee. = 
Lit. . 411. If I demiſe Lands to a Man for Years, and am diſleiſed, and my Termor 
ouſted, and the Diſſeiſor die ſeiſed, and a Deſcent is caſt, I cannot enter, bu 
my Leſſee may, becauſe his Entry is only to regain his Term, and leaves the 
Freehold and Fee in the Heir by Deſcent, as it was before. "2 
Oo. Lit. 249. So ſuch Deſcent ſhall not take away the Entry of Tenant by Elegit, 8u- 
n tute-Merchant, Cc. for theſe are only particular Intereſts, of which, as ofa 
Term for Years, there can be no dying ſeiſed, or Deſcent thereof to the Wi 
Heir; but the Freehold, which did deſcend, they leave as it was before, in 
the Heir by Deſcent. 1 
Co.Lit. 249. In the Times of Domeſtick War, when the Courts of Juſtice are ſhut, 
Lit. . 412. 2 Deſcent ſhall not take away an Entry, though the Diſſeiſin were in Times 
of Peace; for then the Difleifee would be without all Remedy, there being 
no Courts open wherein to bring his Action; alſo the Deſcent, which is an 
Act of Law, can give no Right, when the Law itſelf is filent ; but in the 
Times of Foreign War only, a Deſcent thall take away an Entry ; for to 
encourage Enterpriſing in ſuch War was this Privilege chiefly given to the 
Heir of the Diſſeiſor. 
No dying ſeiſed of Biſhops, Abbots, Deans, Parſons, c. where the 
ands come to his Succeſſor, thall rake awav an Entry; for the Succeflor 
comes in by his own Act and Concurrence, and therefore thall have no more 
Privilege than his Predeceſſor had; alſo the Succeſſor pays ro Relief, unleß 


by Grant or Preſcription ; for the Eccleſiaſtical Lands were not relieved ina 
the Hands of the Lord. | 


Co. Lit. 2 50. 
Lit. 1. 243. L 


—— 


H) hole Entry is meſerved notwithſtanding a 
Doſcent. 


Citb. Ten. A S to Infants and (a) Feme Corerts, their Entry is not taken away by 1 | 


1K 40 1. Deſcent, by Reaſon of their Weakneſs and Incapacity to claim, which Wl ; 
403. is not imputed to them. t 
{-) But if a v 
Feme Sole is diſſeiſed, and after her Huſband dies ſhe takes another Huſhand, and then the Deſcent P 


happens; this Deſcent ſhall take away the Entry of the Feme, 
tring. I Salk, 241. 


tor ſhe had once an Opportunity of Lie 


WEU EN 


If a Man ſeiſed of Lands in Fee die, his Wife prevement enſeint with a Co. Lit. 245. 
gon. and a Stranger abates, and dies ſeiſed; and after the Son is born, he * 
0 ſhall be bound by the Deſcent, becauſe at the Time of the Deſcent he had 
vo Right to enter, not being then in fe, and by Conſequence had no Wrong 
© :hen done him; and the Lord had none to ayow upon for his Services at the 
Time of the Deſcent: 3 | 
B. Tenant in Tail enfeoff5- A. in Fee, who hath Iſſue within Age, and co. Lit. 246. 
dies, B. abates and dies ſeiſed, the Iſſue of A. being ſtill within Age; this a. 
PDeſcent ſhall bind the Infant; becauſe the Iſſue in Tail is remitted to his for- 
mer and elder Right, which is to be preferred before the defeaſable Title of 
the Diſcontinuee's Heir. 
2 f a Feme ſole ſeiſed of Lands in Fee be diſſeĩſed, and then takes Huſ-“ Page 42 
band, and the Diſſeiſor die ſeiſed, and a Deſcent is caſt, this ſhall take away Co. Lit. 246. 
WE the Entry of the Wife after her Huſband's Death, becauſe being diſſeiſed“ b. 
when ſhe was ſole, ſhe might have entred, and her taking a Huſband, who 
*F would not enter, was her owa Act and Folly ; but if the were under Age at 
her Marriage, the Privilege of her Infancy then, and Coverture after, thall 

bo preſ erve her Right of Entry, though a Deſcent be caſt. | | 

7 If a Deſcent be caſt, this ſhall bind a Perſon non compos, Cc. but not his Lit. Sed. 
XX Heir, becauſe if any Action ſhould be brought againſt ſuch Perſon after Re- 40s. 
covery of his Underſtanding, he could only plead his Inſanity in Excuſe at Co. Lit. 24). 
the Time of ſuch Deſcent : And the Law does not permit a Man to ſtul- * A. 
tify himſelf. | & 
AA Deſcent caſt, during Impriſonment, ſhall not bind, becauſe during ſuch Co. Lit. 259. 

FX Confinement he cannot be ſuppoſed to know of the Deſcent, and by Conſe- 2. 
IX quence not capable of taking any Meafure to prevent it. _ Seck. 

So a Deſcent caſt, during the Abſence of one in foreign Parts, ſhall not“““ 
bind, but that on his Return he may enter, becauſe he cannot be ſuppoſed Ut. . 
do know his Affairs at Home, or to take ſuch Ways as might ſecure it; but & T. 460 
if he were within the Realm at the Time of the Diſſeiſin, or at the Time of 261. a 
the Dying ſeiſed, then a Deſcent caft, though in his Abſence after, ſhall 
bind, becauſe he might be preſumed to have Conuzance of it, and therefore 
ought to have taken Care to prevent it before his Departure, or before the 
Death of the Difleiſor. | | 

If an Abbot of a Monaſtery die, and during the Vacation a Diſſeiſin is Lit. Sect. 
committed, and a Deſcent caſt before the Election of a new Abbot, this ſhall 443: 
not bind his Entry after, becauſe there was no Perſon during the Vacation that C. Lit. 263. 
could make continual Claim, (the Convent being in Law all dead Perſons) and 
therefore there can be no Laches imputed to any. | 


—— 


: (1) Dow the Entry may be preſerved by continual 
| Claim: And herein, 


1. Of the Nature of continual Claim, and the Effects of it. 


6 Claim is where a Man, who hath a Right and Title to enter Lit. Seck. 

into any Lands or Tenements, whereof another is ſeiſed in Fee or in 414- 

ail, makes continual Claim to them before the Perſon dies ſeiſed thereof, Silb. Ten. 
che Effect of which is, that, notwithſtanding any Deſcent caſt after, yet he, 53 

who made ſuch continual Claim may enter, becauſe he hath done all that, 

perhaps, he could or durſt do to regain his Poſſeſſion, and ſo no Default 


being 


Lit. SeQ, 
415. 


Lit. Sect. 
416. 


Db ES EN T. 7 
being in him, his Right of Entry remains as it was before, notwithſtanding * 
any N 


y Deſcent. : 2 
if Tenant for Life alien in Fee, he in Reverſion or Remainder may ente? 
on the Alienee, or make continual Claim to the Land before the Dying ſeil. 
ed of the Alience, and then he may enter at any Time after his Death, though 'F | 
a Deſcent be caſt. = 
Lands are let for Life, Remainder for Life, Remainder in Fee; Tenat i 
for Life aliens in Fee, and the Remainder Man for Life makes continual ** 
Claim before the Death of the Alienee, and then the Alienee dies ſeiſed, and 
then the Remainder Man for Life dies likewiſe before any Entry; yet in tis 
Caſe he in the Remainder in Fee may enter by virtue of the continual Clan 


* Page 43 * made by the Remainder Man for Life; for ſince the Efficacy of this con- 1 


Lit. Sect. 
41 To | 


97. Title 
Calumnia. 


Co. Lit. 232. If three Men diſſeiſe me ſeverally of three ſeveral Acres of Land in on 4 


lemnities to defeat them; likewiſe each having an Independant Poſſeſſion, an + 


Co. Lit. 25 2. 
b. 
4 Leon, pl. 


20 lend and there are different Liveries there muſt be different Acts of Notoriety to over- X 
We; 


N 
Dal. 88. pl. 2. 
4 Leon. pl. 


* 


Co. Lit. 252. 


Palm, 402. 
Lady Argol 


anc CH. Entry will ſuffice to regain the Poſſeſſion from the Diſſeiſor by overthrowin; Ml 


Co. Lit.zgz, I am diſſeiſed by the ſame Perſon of one Acre at one Time, and of ar > 


Co. Lit 232. If one diſſeiſe me of two ſeveral Acres in one County, and I enter into ont 


e 

; = 
Spelm.GloſM But if the Lands lie in ravo Counties, the Entry muſt be in each, becauſe F 
1 


Man for Life, would have extended to the Remainder in Fee by reveſting t: 


too, it is but reaſonable to allow the Remainder Man in Fee a Power of EH! 
under ſuch continual Claim, efpecially ſince by Reaſon of the intermedia: 
Remainder, he himſelf could not make continual Claim, by ; | 

4 7 | 
1 
5 


tinual Claim, if there had been a ſubſequent Entry made by the Remainder 8 
2. What is neceſſary to a continual Claim to make it effectual. 8 
If a Man hath Cauſe to enter into Lands lying in ſeveral Towns in the F 7 N 


ſame County, and enter into Parcel in one Town only in the Name of all be 
Reſt, this ſhall be ſuffictent to ſecure his Entry into all the Reſt. 9 


the Atteſtation of both Facts, if controverted, muſt be by the Pares of eaci ñ̃ 


County. | 
County, and I enter into one Acre in the Name of all the three Acres, thi 
is good for no more than that one Acre, becauſe each Diſſeiſor made: 
diſtint Entry, which being diſtin Acts of Notoriety require diſtinct -t 


. 


% 
TH 


Entry upon one of them can never affect the Reſt, ſo as to deſtroy their ſ.- © 
parate Poſſeſſions. | Eb 

So if one Man difſeiſe me of three Acres of Ground, and deviſes then 4 
ſeverally to three Perſons for their Lives, my Entry upon one Leſſee in the WW 
Name of the whole will only reveſt what belongs to that Leſſee; for where 8 
throw them, and therefore a different Entry muſt be made on each Tenam 
of the Freehold. | 

But if the Diſſeiſor had demiſed the three Acres ſeverally to three Perſons 
for Years, then an Entry upon one of the Leſſees in the Name of all the three 
Acres would have recontinued and reveſted all the three Acres in the Diſſeiſee, 
for though they are different Demiſes, yet being all Terms for Years, there | 
are not different Liveries to be deſeated by diſtin Entries, and therefore one 


-” 


r . © at, 8 — q — 
1 


al 
* 
D 
1* 
wv 
D 
his Entry by an Act of equal Notoriety. 2 


ther Acre in the ſame County at another Time; in this Caſe my Entry nv Wh. 
one of them in the Name of both is good, for though there are two Entries tri 
yet It is but one continued Act of Wrong, and but one Poſſeſſion is gained, tor tr 
which but one Aſſiſe lies, therefore one Entry of the Difſeiſee is an Act d BP" 
ſufficient Notoriety to reveſt the Poſſeſſion of both Acres. . 
It's 

them generally, without ſaying in the Name of both, this ſhall reveſt only 
that Acre where Entry is made; for the Intent, which is the Rule to judge d 
a Man's Actions appearing to extend na farther than that one Acre, ſhall n ho 
be enlarged to reveſt the Poſſeſſion of the other, 0 

N | N wers 


D E S C EN T. 


| : "hin View and Entry afterwards is equal to an Entry on Co. Lit. 282. 
Mt by 1 "ſelf, and if a Man 3 enter for fear of an Outrage, — pts 
yet it is good; ſo alſo a Chim within View is good when a Man fears to 4217. 
a 4 4 nter. for in the Caſe both of Entry and Claim a Man ought to take Poſſeſ- 2 Inſt. 483. 
don where he can, becauſe it is the Change of Poſlefſion makes the Noto- 
i riety in both Caſes ; bur if the Diſſeiſor menace to hurt the Perſon that has 


© » Right, then the Law allows him to make his Claim as near the Land as he & Page 44 


4 l 2 
Ix 
: N dares to come. 


hut every Apprehenſion of Danger will not warrant a Claim within Co. Lit. 25g. 
= View ; for if a Man fears the Burning of his Houſes, or the taking away b. Z 
1 ſpoiling of his Goods, this is not a {afficient Ground to warrant a Claim * Inſt. 483. 
within View, becauſe if he thould ſuffer what is tkreatened, he may 


recover what he loſes, or Damages to the Value, without any corporal 


Mp Hurt. 


I be Apprehenſion then that will juſtify a Man's Claiming within View co. Lit. 25 3. 
muſt be of the Perſon's lying in Wait with Weapons, or by Words, me- b. 
SY | nacing to beat, maim, or Kill the Perſon that offers to enter; as alſo the 2 inſt. 483. 


F 7 he may recover his Right without ſuch Danger, wiz. by making Claim 
t 4 0 In pleading, the Diſſeiſee muſt ſhew ſome juſt Cauſe of Fear, that the 
; Court 1nay judge of the Reaſonableneſs of an Apprehenſion of Danger to his 


. 


perſon; but in a ſpecial Verdict, if the Jurors find that the Diſſeiſee did not 

8 bu enter for Fear of corporal Hurt, it is ſufficient, and it ſhall be intended they 
bad Evidence for what they find. 

. g ö 3. Of the Time in which it is to be made. 

FL In ancient Times, if the Diſſeiſor had been in long Poſſeſſion, the Diſſei- Co. Lit.2 37. 
1 4 ſee could not have entred upon him; ſo if the Feoffee of the Diſſeiſor had b. 254. b. 


continued a Year and a Day in quiet Poſſeſſion, the Diſſeiſee could not have 
Wentred upon him, for the Difleifee's Negle& of Entry for that Time formed 

Ja Preſumption, that either he had no Right to the Lands, or that he relin- 
quiſhed it, eſpecially in the Caſe of the Feoffee of the Diſſeiſor, becauſe he 
came in by a legal Conveyance and the Solemnity of Livery, which gave No- 
rice to the Diſſeiſee, in whom the Poſſeſſion was, ſo that he might have en- 
ered on the Feoffee immediately, and reveſted the Poſſeſſion, 

= But the Law has been altered in this Point; for if a Man is now diſſeiſed, Ei. Sec. 
and the Diſſeiſor continues in Poſſeſſion for forty * Years without any Claim co. Lit. 258 
made by the Diſſeiſee, yet if the Diſſeiſee at laſt make his Claim before then. 
eath of the Diſſeiſor, it ſhall ſecure his Entry for a Year and a Day after * By 2x Jec. 
buch Claim made, to be computed from the Day of the Claim incluſive, not-;,5.1%,50 
_ihitanding any Deſcent caſt in that Time; but if he ſuffers the Year and make Entry 
Davy after the Claim made to elapſe, then = Deſcent after will bind him, and into any 


In | ö J * 2 — . * —- 
: Wo roties quoties after a Year and a Day after any Claim made, a Deſcent will un: De. 
conclude his Entry, utah ten- 

n0- ty Years 


8 next after 
is Title of Entry, which ſhall firſt accrue, to the ſame ; and in Default thereof ſuch Perſon ſo not en- 
ring, and his Heirs, ſhall be diſabled utterly from fuch Entry. And by ſtat. 4 Ian. c. 16. No En- 
or Claim ſhall be ſufficient, unleſs an Action be proſecuted within a Year after. The Entry or Claim 
uſt be made upon the Land, unleſs it be prevented by a ſpecial Cauſe. R. 1 Salk. 283. 6 Mod. 44. 
We Jout-tenant is not barred by Non-entry in twenty Years, if his Companion was in Poſſeſſion. R. 6 
od. 44. Nor one Parcener, who has the whole by Deviſe, where the other Parcener takes the Pro- 
5. H. I Ann, inter Reading and Roifton, 1 Salk. 423. | 


o 


The Rules of Law concerning continua! Claim, and the Eſſeds of it ; Lit. Sec. | 


bold as well in Relation to Abators and Intruders, their Donces and F coffees, $25 . 30 
. ER. 255. 


45 ,55, 


DIe. 


as in Relation to Diſſeiſors, their Donees and Feoffees, and for the ſame 


Reaſons. "0. 
Lit. Sect. If the Diſſeiſor dies ſeiſed within a Year and a Day after the Diſſeiſa, 


426. and before any Entry by the Diſſeiſee, this gives a Right of Poſſeſſion to the 
Heir, becauſe when the Diſſeiſce yields up the Poſſeſſion peaceably, the pre. 
ſumptive Right is in the Diſſeiſor, and the Year and Day which ſhould aig | 


the Dificiſce in ſuch Caſe ſhall be taken only from the Time of the Claim 
made by him, not from the Time the Title of Entry accrued to him ; and 
therefore it is adviſeable for the Diſſeiſee to make his Claim as ſoon after the 


Diſſeiſin as he can. 5 2 
32 H. 8. Since Littleton wrote, an Alteration as to the Entry of the Diſſeiſee cn 


c. 33. the Death of the Diſſeiſor has been made by 32 H. 8. cap. 33. by which it | | 
Co. Lit.238. ;.enaQed, © That except ſuch Difſeiſor hath been in the peaceable Poſſeſ. 
© on of ſuch Manors, Lands, Cc. whereof he ſhall die ſeiſed, by the 


* Page45 * « the Space of five Years next after ſuch Diſſeiſin, Cc. without Entry cr 
e continual Claim, Cc. that ſuch Dying ſeiſed, &c. ſhall not take away the 
Entry of ſuch Perſon or Perſons, &c. 

Co. Lit. 238. But ſtill after the five Years, continual Claim muſt be made as at the Con. 

4. mon Law, ſince the Statute which is introductive of a new Law does no 
provide for it after the five Years. 


Co. Lit. 238. *Tis ſaid that Abators and Intruders are not within this Statute, becauſe ir 


Þ] , Is Penal, and extends only to a Diſſeiſor in expreſs Words, which was the moſt 
3 common Miſchief, & ad ea guz frequentius accidunt Jura adaftantuv. | 
Fog The Feoffee of a Diſſeiſor for the ſame Reaſon is held to be out of this © 


Co. Lit. 238. 


4. 256. a. Statute, but in Reſpe& of the Diſſeiſor himſelf the Statute is conſtrued with 


Statute ſpeaks of him that at the Time of ſuch Deſcent had Title of Entry, 


"" C . 
3&2 — 
<A a 
93 

T 


or his Heirs, yet the Succeſſors of Bodies Politick, ſo they be confined to x 
Diſſeifin, are within the Remedy of this Act, for the Statute extends clear! 
to the Predeceſſor's being difleiſed, and conſequently without naming the Suc- 
ceſſor extends to him, for he is the Perſon that at the "Time of ſuch Deſcent 
had Title of Entry. 
Co.Lit.238. If a-Man make a Leaſe for Life, and the Leſſee is 4ifleiſed, and the Dil. 
A. ſeiſor die ſeiſed within five Years, the Leſſee for Life may enter; but if he 
POW. 47. a. qies before he enters, it is {aid the Entry of the Reverſioner is not lawful, be- 
cauſe his Entry was not lawful upon the Difſeiſor at the Time of the Deſcent, 
as the Statute ſpeaks ; but if Leſſee for Life had died firſt, and then the 
Diſſeiſor had died ſeiſed, he in Reverfion had been within the Remedy of the 
Statute, becauſe he had Title of Entry at the Time of the Deſcent, and ſi 
within the expreſs Letter of the Statute, tho' he was not the immediate Dif 
ſeiſee. The ſame Law of a Remainder. 


DETINUL 


that Latitude that may beſt preſerve the antient Right, therefore tho' the 
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DETINU E. 


ETINUE is an Addon that lies for the Recovery of Goods and (%) 1, fes 


Chattels, tho the Party came to the Poſſeſſion of them by (a) againſt a 
and in Man that 


lawful Means, as by Bailment, borrowing or pledging ; 
this Action the Plaintiff is to recover the Thing in Specie or (6) Damages dat. —_— 
for the Detainer. - — 7 
elivery or 
finding. 


Co. Lit. 286. Rol. Rep. 128. (3) 2 H. 6. 15. Rol. Abr. 575. 


If the Plaintiff does not want to recover the Thing in Specie, but only Damages, Trover is the 
moſt uſual Action; and in ſuch Action, if the Plaintiff on the Trial offers to accept nominal Da- 
mages, and accept the Thing in Specie, it may be done by Rule, Defendant conſentmg, and is fre- 
quently done ; and ſhould a Defendant, who can reſtore the Thing in Specie, refuſe ſuch Offer, the 
Jury will give the full and original Value in Damages. 


But as in this Action the Defendant was allowed to (c) wage his Law, (c) For this 
(for it was thought but reaſonable that the Bailor truſting to the Bailee's bs 2 
Honeſty and Integrity at firſt, thould alſo truſt to his Oath in a Court of {4 } 10 Co. 
Juſtice, ſince the Reſtitution might have been ſecret) which being (4) 57. a. 
found exceeding inconvenient, it being often experienced that thoſe who Moor 481. 
were ſo diſhoneſt as to retain the Goods of another, would generally c Jac. 
purge themſelves ou their Oaths, occaſioned the ſubſtituting the Action yely, 178. 
of (7) Trover and Converſion in the Place thereof, which being the () YideTit. 
Action uſually made Uſe of at this Day in thoſe Caſes, I ſhall but briefly Trover a 


Conv E 
conſider. — 


® Page 46 
(A) By and againſt whom Detinue lies. 46. w_ 
(B) Foz what Things it may be bzought, 46. 


— —— 


—_— 


(A) By and againſt whom Detinue lies. 


F a Bailee deliver the Goods to another, be ſhall have an Action of De- Nel. Ab- 
tinue againſt him, / becaute he hath his Poſſeſſion, and undertakes for 603, © 
the Cuſtody, and the original Bailor may have his Action againſt either of V A Man 


them, becauſe in him is the Property, which both are bound to anſwer to that hath a 
** . | ſpecial and 


limited 
| | Property, as 
2 Carrier that hath Goods delivered, or a Sheriff by Fieri Facias, ſhall have this Ad ion againſt a 
Stranger that takes away the Goods, becauſe they are anſwerable in Damages to the abſolute Owner. 
2 Bulft. 311. Sid. 438. Mod. 30. 2 Sand. 47. 2 Keb. 588. Yelv. 44. Cro. Jac. 73. Dyer 
98, 99. Lev. 282. Vent. 52. Danv. Abr. 20. pl. 4, 5. | 


If A. takes the Goods of C. and B. takes them from A. C. ſhall have his Sid. 438. 
=_ againſt A. or B. at his Election, becauſe both damnified C. in their 

aking. „ | 

If a Man detains the Goads of a Feme Covert which came to his Hands ä 
be fore Marriage, the Huſband can (g) only bring Detinue, becauſe the Law Keb. — 
transfers the Property to the Hufband, but both ſhall join in Trower, becauſe Noy 70. 
the Wrong was originally commenced at the Time when the Wife was ſole ; Styl. 261. 
and if ſuch Injury be puniſhed, the Wife herſelf, who received this Injury, ery 2 
muſt be Party to the Action, and the Wife's Demand is ſufficient to prove 7 i 
a Converſion in the Defendant, fince one of the Parties to the Action is to a Feme 
denied the Conds; bur if the Poſſeſſion be laid in both it is ill, becauſe tang "on 
both were poſſeſſed, it is in the Poſſeſſion of the Huſband only. 8 Peu. 

; | only lie 
againſt he Huſband, but Trover and Converſion lies againſt both, becauſe both were —— — 
I L 1 Abr. 697, but for this «ide Title Trover and Converſion, 
01. L 


If 


ine 


If A deliver; Goods to B. to be delivered oyer to C. either A. or C. may 


9H 6.58. b. | | ered oyer 
bo have Detinue againſt B. for the not delivering it over, according to the 


— 1 8 Undertaking, is an Injury done each of them. 
2 Lid. Ray. If a common Carrier carries Goods delivered to him, he may detaia 
752, them till he is paid for the Carriage of thein. | 
And ſee 2Ld. 
Raym, 867. 

(B) Jo what Things it map be bought. 
(#7 85 * T has been (a) held formerly that Detinue will not lie for Money, un- 
Co. Lit. 286. 1 leſs in a Box or Bag, nor for Corn out of a Sack, becuſe theſe 'I hings 
Cro. Elia. have no Mark whereby they may be known in order to be re- delivered to 
22 394: the Plaintiff. | | 
N. Dvyer.22. 


2 Bulſt. 308. Rol. Rep. 59, 60. Lit. Rep, 242. Noy 12. ©. & vide Title Trover and Converſion, 
that Trover will lie for Money out of a Cheſt or Purle. | | 


+ But an Action for Money had and received may be more eligible. | 

It ſeems, however, clear, that if a Man (45) lends a Sum of Money to 
another, Detinue does not lie for it, but he muſt bring Debt on the Con- 
tract or Aſſumpſit. 


® Page 47 


13H.6.20.b. 
Rol. Abr. 
606, 
(Where if a Wife loſes Money at Play, the Huſband may maintain Trover || for it, Title Trover 
and Converſion. 


|| Aſſumpſit ſor Money had and received may be more eligible, as there cannot be auy Doubt but 

that ſuch Action will lie. | 

Cro. Eliz. So where a Man comes to buy Goods, and they agree vpn a Price, and 

867. a Day for the Payment, and the Buyer takes them away, Detinue does not 
lie, but an Iſumpſit for the Money, becauſe the Property was changed by 
a lawful Bargain, and by that Bargain the Buyer was to convert the Goads 
before the Money was due ; but if a Man comes to buy Goods, and they 
agree on a Price for preſent Money, and the Buyer takes the Goods away 
without Payment, Detinue lies becauſe the Property is not altered; and 
therefore the taking away the Goods without Payment of the Money is an 
injurious Taking, for which the Action lies; but if a Man fell Goods on 
Payment of Money on a Day to come, and the Money be paid, and the 

| Goods not delivered, Detinue lies, becauſe the Property is in the Buyer. 

co Lit. 236. Detinue lies for Writings in a Box, or for Writings themſelves, tho' not 

a” 3: in a Box, and tho the Date 9 be not mentioned, or the Delivery of the 

G06. Writings, as a Deed; and it lies for a Fuiband and Wife, for a Deed by 

1 5 which an Annuity is granted to the Wife, for every Man that has a Pro- 

( ) in Deti- perty in Deeds may bring his Action for the (e) detaining them. 

nue of Char- 6 

ters, if the Iſſue be upon the Detinue, and it is found that the Deſendart hath burnt the Charters, 


the Judgment ſhall not be to recover the Charters, for it appears he cannot have them; but lie ſhall 
recover the Value of the Land in Damages. 17 E. 3. 45. b. Rol. Abr. 607, 


$ The more general the Deſcription, the better, if not too general, ſor if the Deſcription be par- 
ticular and not preciſely proved, the Plaintiff will be nonſuited. 


on Jac-39. Detinue lies not for a Houſe, and therefore where the Plaintiff had de- 
a4 — clared de una Damo v a Beeliouſe, upon a Writ of Error the Judgment 
Gale. for this Default was reverſed. 

By the Act of Navigation 12 Cyr. 2. cab. 18. certain Goods are prohi- 
bited to be imported here, under Pain of forſeiring them, one Part to the 
Wethers!, King, another ta him or them that will inform, ſeize or ſue for the ſame ; 
adjudged, and it was adjudged that in this Caſe the Subject may bring Detinue for 
3 Mod. 193. fuch Goods, as the Lord may have Replevin for the Goods of his Vitlein 

diſtrained, for the bringing the Action veits a Property in the Plaintiff. 
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Salk. 22.4. 
Roberts and 
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We 


* (a) caho may deviſe Lands, and to whom, 49. 
wy 8 Df what Eftate oz Intereſt in the Deviſoꝛ he 


map diſpoſe. 51. pref et; 
(c) What Clozds paſs a Fee in a TUill, 53. | 
a 0 CUhat Mods create an Eſtate⸗Tail, oz fox _ 
; MRS >. | 


= (x) Of Terms fo2 Years, and uncertain Jntereſts 

bp Devile. 62. = | 

() Ot Deviſes foꝛ Payment of Debts, 64. 

(6) Df Deviſes by Implication. 66. 

(H) Of the Diſpolition of Goods and Chattels by 

Lill, by what Deſcription, and to whom good. 
1 3 


— 
4 
F 


h Of Erecutozy Deviſes of Lands of Inheritance: 
And herein of contingent Remainders, and croſs 


: A Remainders, as far as they relate to this Place. 


fy, 71. 5a 
(K) Of Executozp Deviſes of Leaſes fo Pears : 
= 4nd herein of the Limitation of the Trust of a 
Term, as far as it relates to, and agrees with 
4 u Deviſe thereof, 76. 1 55 

(.) Of void Deviſes: 79. And herein, 


1. By deviſing what the Law already gives, or what 
the Policy of the Law will not admit. : | 

2. By Incertainty in the Deſcription of the Thing 
deviſed. 81. | 

3. By Incertainty in the Deſcription of the Perſon to 

take. Bg. | 

4. By the Deviſee's dying in the Life-time of the 
Deviſor. 86. 


What Circumſtances are neceſſary by the 32 H. 8. c. 
1. and 34 & 35 H. 8. c. 5. and 29 Car. 2. c. 3 
What ſhall be a Revocation and a new Publica- 
tion, vid. Tit. Wills. 


E 2 (4) Tho 


510. 


D EV 18 . 


* Page 49 * (A) Tho map deviſe Lands, and to whom. 


6 Co. 16. b. HE (a) Statutes of 32 H. 8. c. 1. and 34 and 3; H. 8. c. 5. 
Rol. Abr. give this Power to al} Perſons, except Infants, Ideots, Feme Co- 
608. verts, and Perſons of (5) non ſane Memory; and every Perſon may 


OSS. be a Deviſee within theſe Statutes, except Bodies Politick and Cor- 


by Will was porate ; and theſe were excepted becauſe they never anfwered the feudal 
a Privilege Services, and were reſtrained from purchaſing any Lands by the Statute of 


anciently al- : 

lowed bythe Wort main. 

Civil Law 1 

only to Perſons in Extremis, who had not Time nor Aſſiſtance neceſſary to make a formal Alienation, 
and was chiefly intended for military Men, who were always ſuppoſed to be under thoſe Circum- 
ſtances, and therefore the Ceremonies and Number of Witneſſes required of others were diſpenſed 
with as to Soldiers, though now the Rules for military Teſtaments are allowed in moſt Cafes; but 
as to Lands and Houſes, our Law gave no Liberty of diſpoſing thereof by Will, except in certain Bo- 
roughs and Places where ſuch Cuſtom had obtained Time out of Mind. Show. P. Caſes 147. Sir 
Edward Hungerford v. Nefeworthy, (6) That it is not ſufficient that they be able to anſwer to ſami- 
Liar and uſual Queſtions. Cro. Jac. 497. 6 Co. 23. a. 


Yer, ſince the (c) Statute of Charitable Uſes it has been held that a Deviſe 
(% 43 Eliz. to the Principal, Fellows and Scholars of Jeſus College in Oxford, and their 


= : = _ Sueceſſors, for Maintenance of a Scholar, is good, though ſuch Deviſe had 
HeadofCha. been Mortmain by the Statute of Mills. 
ritable Uſes, 


and Mortmain. Hob. 136. Flood's Caſe. Lev. 284. 8. P. 


2 Vern.104. Although a Wife, by Reaſon of the Subjection ſhe is under to her Huſ- 


— e- band, cannot make a Will, yet a Woman, whoſe Huſband is baniſhed for 
Progers ; for his Life by Act of Parliament, may make a Will, and act in every Thing 


this vide Tit. as a Feine Sole. | 
Baron and | 
Ferme. 


: Alſo a Huſhand may bind himſelf by Covenant or Bond to permit his 
Cro.Eliz.27.Wife by Will, to diſpoſe of Legacies, &c. and this will be ſuch an (4) Ap- 


= 8 oe pointment as the Hutband will be bound to perform. 


597. 

(4) But it does not operate as a Will, neither ought it to he proved in the Spiritual Court. Mod. 
217, 212. See 2 Danv. Abr. 512, 513. For the Property paſles from him to her Legatee, anden 
is his Gift. Mod. 211. per Curiam. 11 Mod. 221. pl. 14. Vern. 244, 245, 408. 2 Vern, 320, 
330. Pre. Ch. 44, 84, 288. 2 Will. Rep. 82. pl. 1B. 2 Stra. 891, 1111,-lf he once aflents, he 
cannot after diſſent ; and where he is bound by Agreement to let her make a Will, his Conſent ſhall 
be implied till the Contrary appears; and what ſhall be ſufficient Evidence of an Aſſent, vide 2 Mod, 
172, 173. Eq. Caf. Abr. 66, 171, 172. Ld. Raym. 515. Salk. 235. Carth. 511. 12 Mod. 288, 
290. Ie 67. pl. 42. —— 512. pl. * Helt. 309. pl. 12. Lil. Ent. an 3 ** 
$35. III. Rep. 126. 2 Will. Rep. 144. pl. 31, 243. pl. 62, 316. pl. 91, 341. 64. pl. 
105, 496. pl. 158. and the above - we. 2 th NW COP ILY, et es 


A Feme Covert Executrix cannot deviſe any of the Goods, which ſhe 


— Abr. hath as (e) Executriz, without the (f) Afent of the Huſband, or his Agree- 
(-)OfThings MENt after. 

in Action, or a 

of what ſhe hath as Executrix by her Huſband's Conſent, ſhe may make a Will, and this is properly 
a Will in Law, and ought to be proved in the Spiritual Court. Mod. 21, 212, (/) Tha a 
Feme Covert Executrix may make an Executor without his Aſſent, vide Moor 349. 2 And. 92. 
Rol. Abr. 608, 912. Mod. 211, 212. 


MM If a Feme Covert makes and publiſhes her Will, and deviſes Land by it, 
£4 Mad ago and her Huſband dies, and then ſhe dies, the Deviſe is void, becauſe the 
| Conſumnation is founded upon the making and publiſhing, which are void 
Acts. ES 

Os, Lit. 112. A Wife may be a Deviſee, though not a Grantee to the Huſband, for as 
che Grant had been void, becauſe the Huſband and Wife are but one Per- 
Jon in Law, fo the Deviſe is good, becauſe it does no: take Eflect till aſte: 
the Death of the Huſband, and then they are no mere gn3 Verſon. N 


An 
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F 


| N 1 * An infant cannot deviſe his (a) Lands; and therefore if one under the“ Page 50 
Age of 21 makes his Will, and thereby deviſes his Lands, and after attains 
the Age of 21 Vears, and dies without making any new Publication there- = 162. 


. 

= 

* —— 
r 
_— — — 4 


KONG : 3 , erb 
4 4 of, this Deviſe 18 void. . For — mw 
_— - : greed per 
"X* © Cur. on a Trial at Bar. 11 Mod. 157. for this vid: Dyer 143. Raym. 84. (a) An Infant Male at 
5 Tl the Age of 15, or Female at 12, if proved to be of Niſcretion, may make a Will, and diſpoſe of their 
3 { onal Eſtate. 2 Vern. 469g.,——Other Books mention 1 7 or I8, at which Years an Infant may make 
4 1 and conſtitute his Executors for his Goods and Chattles. Co. Lit. 89. b. But as the 
Common Law has appointed no Lime, and as this is a Matter properly cognizable in the Spiritual 
> Court, which proceeds according to the Civil Law, by which Law a Will at 14 is good; it ſeems agreed 
” thata Will made by an Infant at the Age of 14 of his perſonal Eſtate will not be controlled in Chan- 


cery, or the temporal Courts. 2 Mod. 315. Godol. 276. Eq. Abr. 172, 283. Ld. Raym. 262. 
Vern. 255, 328, 461. 2 Vern. 8, 49, 76, 469. Pre. Ch. 316. Gilb. Eq. Rep. 74, 203, 209. 
Fitzgib. 1, 164, 176. Stra. 73, 481, 666, 667, 703. 2 Stra. 847. Barnard. K. P. 223. Fitzgib. 
110. 2 Stra. 857. Andr. 365. Fitzgib. 125. 2 Stra. 961. 2 Jon. 219. Salk. 299. pl. 11. Carch. 


457. Show. 294. 


If there be two Jointenants of Lands, and one of them deviſes that which Lit. Seck. 
belongs to him, and dies, this is a void Deviſe, and the Deviſee takes no- 2 bag 
thing, becauſe the Deviſe does not take Efle&t till after the Death of the * © 
Devifor, and then the ſurviving Jointenant takes the whole by a Prior Title, 
viz. from the firſt Feolfment; but in this Caſe, if the Deviſor ſurvives 
the other Jointenant, then the Deviſe is good for the whole, becauſe he be- 
ing the ſurviving Jointenant has the whole by Survivorſh'p, and then the 
Words of the Will are ſufficient to carry the whole Eſtate ; beſides, at the 
Time of making the Will, though he was not ſole Tenant, yet he was 
ſeiſed per Moy et per Tout; and it is impoſſible to fix upon any particular Part 
which he meant to deviſe, becauſe. he could not then call one Part of the 
Land more his own than another, and the moſt genuine Conſtruction ſeems 
to give the whole Land, ſince he was ſeiſed per Tout of it at the Tune of the 
Deviſe. | | 

It has been much doubted whether a Deviſe to an Infant in Ventre ſa Mere That ſuch a 
be good, becauſe it is not in Being to take at the Time of the Death of the an +, nary 
Deviſor, and ſince by the Deviſe the Perſon is to take (i) immediately afterty be fup- 
the Death of the Deviſor, the Freehold cannot be put in Abeyance by theported by 


AQ of the Parties. the follow- 
ing Autho- 
F rities: Dyer 
303. 11 H. 6. 13. Bro. Deviſe 30. Salk. 231. pl. 10. Moor 637. 12 Med. 278. (6) It is ſaid by 
Finch Lord Keeper, that at Common Law, without all Queſtion, a Deviſe to an Infant in Ventre ſa Mere 
is good of Lands deviſable by Cuſtom, but the Doubt ariſes upon the Statute, which enacts that it ſhall be 
lawful for a Man by Will in Writing to deviſe to any Perſon or Perſons. 2 Mod. 9. Poſthumous 
Children, how enabled to take a Contingent Remainder which hath no Truſt-Eſcate to preſerve it, 
ſee 10 &11 V. z. c. 16. 


Others (c) of as good Authority hold that ſuch Deviſe is good, though (e) As Moor 
the Infant be not in eſſe at the Death of the Deviſor, and that the Freehold 177. 


ſhall not be in Abeyance, but ſhall deſcend to the Heir at Law in the mean _ — 


Time = 
; ym. 163. 
Keb. 851. 2 Bullt. 273. 


But all agree in this, that a Deviſe to an Infant, when he ſhall be born, Sid. 153. 
or when God ſhall give him Birth, is a (4) good Deviſe, and that the Free- Snow and 


hold ſhall deſcend to the Heir at Law in the mean Lime. N 8 


S. C. Raym. 162. Freem. 244. (4) So if a Deviſe to an Infant is Fentre ſa Mere, with a new 
Publication of the Will after his Birth. Cro. Eliz. 423. | 
So it is out of Doubt that if Land be deviſed for Life, the Remainder to Moor 637. 
a Poſthumous Child, that this is a good cgntingent Remainder, becauſe there 2 aud 
is a Perſon in Being to take the particQlar Eſtate ; and if the contingent , ; 
— . bs. : . : 3 Lev. 403. 
Remainder veſts during the Continuance of the particular Eſtate, or eo in- Mod. 35). 


ſtanti that it determines, it is ſufficient. 5225. 
Carth. 309. 


Reeve and Long, wide io & 11 F. 3. c. 16. Q vin Abr. 87. pl. 12. and Head of NRenainder and Re- 
A De- 


ve vc ſion. 


Bit vors 28 
# Page 51 * A Deviſe to an Alien, ſo to the Heir of an Alten, i; void, berauſe an 
Alien, according to the Policy of our Law, can have no Heir, either to (a) 
13 inherit or take by Purchaſe. 5 
(a) But a e 
Baſtardmay 


be a Deviſee of Land thongh he cant take by Deſcent. Dyer 32 3. But a Monk cannot be a De. 
viſce of Land, Dyer —_ But as to Religious Perſons who are difabled from making a Will, or 


taking by Deviſe, vide Rol. Abr. 608. 


— 


(B) Of what Eſtate o2 Jntereft in the Deviſoz 
* he map diſpoſe. 


co Lit. 111. DB che Common Law, no Lands or Tenements were devifable, except 
Abr. Eg. by particular Cuſtom; neither could they be transferred from one to 
(H Becauſe another but by ſolemn Livery and Seiſin, or Matter of Record; the (5) true 
it was pre- Reaſon hereof feems to be owing to the Nature of the Fendal Tenures; for 
ſumed that by theſe, though the Lord had given Lands to his Tenant and his Heirs, 
= Ae“ Which were Words of Limitation, and appropriated to meaſure out the 
that in ex- Length and Continuance of the Eſtate; yet as they were underſtood the Heirs 
tremis that of the preſent Tenant who came in by the Donation of the ] ord, the He— 
he would nant could not deviſe them even to his own Heir, thereby to make him a 
not con ioprchaſer, and ſo deprive the Lord of the Profits of Wardihip, Marriage, 
it proceeded and Relief, which were incident to the Feudal Jenure; much leſs could he 
from the deviſe them to a Stranger, who perhaps might not have Ability of Mind, 
rj oo ger Strength of Body, though the one was requiſite to aſſiſt his Lord in his 
— che An. Courts, and the other to defend lis Perſon in the Field. 


guiſh of his | 


Diſeaſe, or by ſiniſter Perſcakons, to winch ke was mare liable in his Illneſs than at othcr Times, 


Rol. Abr. CoS. 


50 1 But an Lſtate for Years might have been deviſed at Common Law, fn 
bis ; as yo, was only conſidered as a Chattel, and formerly was of very 
: ort Duration, 


Plow. 3433. The Statute of 32 H. 9. c. 1. which firſt introduced this Diſpoſition of 


Lands by Will, requires that the Deviſor ihould have a proper Title and 
Intereſt in them for that Purpoſe ; and therefore if + Man deviſes Land, in 
which he has nothing, and after purchaſes them, ſuch a Deviſe is void, not 
being within the Statute of JY/i/s, for he is not a Perſon nung as the Sta- 
tute ſpeaks, - x 8 | 5 
Salk. 237. So where a Man deviſed to his Wife all ſuch Sums of. Money, Lands, 
pl 1 : Tenemerts, and Eſtate whatſoever, whereof at the "Time of his Deceaſe he 
pl. vas ſhould be poſſeſſed, and after the making of the Will be purchaſed Lands 
1 Mad. 129 in Gavelkind, and died without making any new Publication, and it was 
Fitzgit.231.held that thoſe new purchaſed Lands did not paſs ; for they were not ſua at 
rex tae Time of making the Will, and the conſtant Form of (c) Pleading is, 
el in C that the Teſtator was ſeiſed, and that being ſo ſeiſed, fc. which at leaſt is 
B. and af- an Evidence of the Law, and there is no Differerce as to Lands deviſable 
firmed in by Cuſtom, or by Statute, but ſuch Deviſe of Things perſona! is good, 
rk * in tho the Teftator had them not at the Time of making his Will, becauſe 
Leading a they go to the Execuwr il ire g 
Plcading a they go to the Executor, to whom the Will is only dire dory. 
Peviſe it | _ 


muſt be ſhewn of what Eftate the Deviſor was ſeiſed at the Time of make the Will. El; 
530. And that he died ſeiſed of that Elate, Mo. 217. — Cro. Elir. 


7 


by 


RR T 


If 4. makes his Will, and thereby deviſes Lands, and is afterwards dif * Page 52 
{cifcd and dies (a) before Re-entry, the Deviſe is (5) void, 


Mod. 217. 
8. P. (a) But if he re- enters, the Deviſe ſhall be good, for he was ſeiſed ab initio. Salk. 238. 55 
But if the Father deviſes Lands to his youngeſt Son, and the eldeſt Son knowing thereof enters into 
the Land, and difleifes the Father, and ſo continues till the Death of the Tather, by which the 
Will is void, yet becauſe it was made void by Deceit and Covin, it ſhallbe made Good in Chancery. 


Roll. Abr. 378. per Lord Chancellor, in the Caſe of B:ſwe!l and Emery. 


A. agrcss with B. for the Purchaſe of Copyhold Lands, which were Chan. Ca. 39. 
ſurrendered out of Court to the Uſe of A. but before Admittance A. dies, O09 
A. was ſeiſed of other Copyhold Lands, and after the ſaid Contract with gan, 2 2815 
B. had made his Will, and deviſed all his Copyhold Lands to J. S. And itz Chan. Ca. 
was ruled that the Copyhold Lands agreed for, paſſed by the Will, for 144. | 
after the Agreement the Purchaſer might in Equity recover the Land, and 
oblige B to execute a Conveyance, and till ſuch Coveyance executed, the 
Vendor ſtood feifed in Truft for the Purchaſer as he thould appomt; and 
therefore if aſter Articles agreed on for a Purchaſe, the Purchaſer der iſes 
the Land, and dies before a Conveyarce executed, yet the Land paſleth in 
Equity; for though according to the ſtri& Notions of Law the Deviſor bas 
not Lands within the Statute till a Conveyance be executed, and he there- 
by becomes ſeiſed of them, yet after Articles of Furchaſe the Purchaſer 
only is confidlered as Maſter of the Land, and therefore in (c) Equity will, T% 
be allowed to diſpoſe of them. 8 | String 

tereſt is as 


well deviſcalle i 2 legal Eſtate. - 2 Vern. 679. adjudged. 


So where a Treaty of Marriage Articles was entered into, whereby the Abr.Eq.175 
Zum of 700 l. being the Wife's Portion, and 700 J. more added to it ont. f ; 
the Part of the Huſband, in all 1400/. was agreed to be laid out in the mg 
Purchaſe of Lands, to be ſettled on the Huſband for Life, Remainder to Pre. Ch. 400. 
the Wife for Life, Remainder to Truſtees, to ſupport contingent Remain- Will. Rep. 
ders, &c. the Marriage takes Effect, the Huſband dies without Iſſue, and: K. Nit. 
before any Purchaſe made purſuant to the Articles, having firſt deviſed all 3 7. 
his Perſonal Eftate to the Defendant, who was his Wife, and all his Real 10 Mod. 39, 
Eſtate to the Plaintiffs, who were his Nephews, and one of chem his Heir 525: 
at Law, and made his Wife Executrix ; but tock no Manner of Notice of g 5 _ 
the 1400 J. On a Bill brought by the Plaintiffs to have this 1400 J. as they creed by 
would have the Land, if the Purchaſe had been made purſuant to the Arti-Lord Har- 
cles, for the Wife took more by the Deviſe than ſhe would be intitled tog _ 
under the Settlement, had it been made; and therefore it was argued thaty ard Cul 
if it were to be conſidered as Lands, ſhe could not have both; the Deviſe per. 
of the Perſonal Eſtate being more than an Equivalent, -and therefore a Sa- 
tisfaction; and it was held by my Lord Chancellor, that as this Caſe is, if a 

Purchaſe had been made even after making the Will, though at Law ſuch 
Lands would not paſs ; yet in this Court there could be no Queſtion but 
the Plaintiffs would have the Benefit thereof by the Relation to the Articles; 
and though no Purchaſe was made, yet by the Agreement the 1400 J. is to 
be looked upon in a Court of Equity as a Real Eſtate, and as ſuch mutt 
go to the Plaintiffs. | 

A Guardian by Knight's Service might have deviſed the Ward of the 
Body and Land; fo ” a Guardian in (4) Socage. Fitz. Gard” 

159. 


Rol. Abr. 60g. 4) Put a ſpecial Guardian appointed purſuant to the Statute 12 Car. 2, c. 44. cannot 
transfer the Cuſtody of the Ward, by Deed or Will, to any other. Vaugh. 179. 


Tenart 


i 


* Page 53 Tenant (a) in Tail to him and the Heirs of his Body, with Reverſion 
(% But Te-expeQant in Fee, (5) cannot deviſe the Land in Fee to another, tho' he 
nantin Fail ies without Ifſue, becauſe but a meer (c) Poſſibility, and not grantable or 


may deviſe 
to cher, aſſignable. 


d ſuch | . 
Deviſe ſhallbe good by the Statute of Charitable Uſes, by Way of Appointment. Duk. Charitable 


Uſes 110. 2 Vern. 453. (5) 31 Aſſ. 3. adjudged, but a ©. Rationem added. Whether ſuch a 
Reverſion could be deviſed by Parol within the Cuſtom, Styl. 409, 410, dubitatur. (e] But a Remain- 
der after an Eſtate-Tail may be deviſed. 2 Aſſ. 60, Bro. Deviſe 42. Fitz. Aſliſe 259. 


3 Lev. 427. A Man ſeiſed in Fee deviſed his Lands in Truſt, to ſell Part for Pay- 
ZBiſvop and ment of his Debts, and till his Debts were paid, to pay 100 J. per Ann. to 
8 his Natural Daughter M. and after the Debts paid, 300 . for her Life ; 
Chancery by and if ſhe have Children, to convey ſucceſſively to thoſe Children; but if 
the Aſſiſt- ſhe die without Iſſue, then to convey to the eldeſt Son and Heir of J. S. his 
anceo!77:6y Nephew, and the Heirs of his eldeſt Sen; but if he claim any Thing dur. 
Pewel, J. ing the Life of M. then both Father and Son to be excluded from having 
any Thing out of his Eſtate ; the eldeſt Son of J. S. was A. who had two 
Siſters, B. and T. A. died, leaving Iſſue J who in the Life of M. deviſed 
the Lands in Queſtion to J. S. and died without Iſſue, and after the Death 
of M. without Iſſue, che Truſtee conveyed to the Siſters of A. and their 
Heirs; and it was held that this being but a meer Poſſibility during the 
Life of M. the Deviſe was void, and the Lands well conveyed to the Siſters 

of B. 
Abr. Eq. 175, F. S. who was to have had a conſiderable Advantage by a Will, was 
. drawn in by Fraud and falſe Suggeſtions to make a Compoſition for his 
Jecreed, *? Intereſt, and to give a Releaſe; afterwards J. S. being ſenſible of the 
© Fraud, makes his Will, and thereby (after other Legacies) he deviſes all 
the Reſt of his Goods and Chattels whatſoever to his Wife, upon Condi- 
tion that ſhe paid all his Debts, and made her ſole Executrix ; and it was 
held that his Right to fer aſide the Releaſe was deviſeable, and the Words 


proper for that Purpoſe. 


(Cc) That Moꝛds paſs a Fee in a Ulill, 


Co.Lit.6. b. LTHOUGH a fet Form of Words, and the Word Heirs particu- 
— 222. larly, are neceſſary in Deeds to convey an Inheritanee, yet may they 
. = be diſpenſed with in Laſt Wills, at which Time it is preſumed that the Teſ- 
vid. Litle tator is inops Concilii ; hence great Regard is paid to the Intention of the 
Epate in Teſtator, and ſuch Intention is to govern in all Cafes where it ean ſquare 
Teegenple. with the Rules of Law; therefore if a Man deviſes Lands to another in per- 
fetuum, or in Feado Simplici, or to him and his Aſſigns for ever, or to him 
and his, or that ſuch a one ſhall be univerſal Heir; in all theſe Caſes, a Fee 
paſſes by the Will ; for it is evidently the Deviſor's Intention that the Gift 
ſhould continue beyond the Life of the Deviſce. | 
Rel Abr. So if A. deviſes Land to B. to give, ſell or do what he pleaſes with it; 
$24, theſe Words by the Intent of the Deviſor eonvey a Fee to B. or if the 
Words were to B. or Sanguini ſuo, they would paſs a Fee, beeauſe the 
Blood runs through the Collateral as well as Lineal Line. 
Cro.Jac.4:6. A Deviſe to a Man and his Sueceſſors carries a Fee; for by the Word 


"79 abr. Succeſſars is intended Heirs, quia Heres ſuccedit Patvi, 
435. 
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* If a Deviſe be in theſe Words; I releaſe all my Lands to A. and his - 
| Heirs, A. has a Fee-ſimple ; for where the (a) Intention of conveying ap- xt 485 54 
| pears, the Law diſpenſes with a Form in a Will. ndl. 30. 


() appoint 

„ 5 that J. S. 
mall have my Inheritance, if the Law allows it, or that J. S. ſhall be Heir of my Lands, theſe 
Words are dukcient to convey a Fee, Hob. 2. | | 


If Lands are deviſed to Truſtees, without any Words of Limitation to Abr.Eq.176. 
ſupport the Truſt of Eſtates of Inheritance, they by Implication muſt have 2 iu 
an Eſtate of Inheritance ſufficient to ſupport the Truſt, for there is no Diffe- — 


% 


rence between a Deviſe to a Man for ever, and to a Man upon Truſts which and Sl 

may continue for ever. a | Paſeh. x. 
If a Man deviſes Land to his Wife for Life, and after her Death to his — * 

three Daughters, equally to be divided, and if one dies before the other, 833. : 

then one to be Heir to the other, equally to be divided; this laſt Clauſe gives 

a Fee to the Daughters, for the Word Heir is Nomen operativum, and chiefly 

in a Will ſhall be taken in its full Extent, and then it reaches the moſt re- 


mote Heir. 


If A. deviſes Land to B. for Life, the Remainder to C. paying ſeveral6 Co. ___ 
Sums in Groſs, C. hath a Fee, tho' all the Sums together do not amount to 2 


nefit ; and if he had only an Eſtate for Life, he might die before he would Cro Jac.527. 
receive the Legacies out of the Land, and conſequently be a Loſer, which cr Caras. 
could never be the Intention of the Teſtator; and therefore, wherever 78 pg 
there is a Sum in Groſs to be paid, the Deviſee hath a Fee, though the Sam?” 
be not to the Value of the Land. | 0 

So if A. deviſes Land to B. in Conſideration that B. will releaſe 100 J. Bendl. 15. 
due to him to Executors of A. B. has a Fee - ſimple upon his Releaſe of the 
Debt; for the Deviſe ſhall be intended for his Benefit, and an Eſtate 
for Life might be determined before he could receive 100 l. out of the 
Land. | 

If a Man deviſes 100 J. in Legacies, to be paid within « Year to ſeveral 2 Lev. 249. 
Perſons out of Land of the Value of 10 J. yearly, and then deviſes the 2 Salk. 685. 
Land to another, the Deviſee has a Fee in the Land; for tho' the Deviſe 
be not to him, paying 100 J. yet ſince be muſt take the Land ſubject to the 
ey of the Legacies, he mult have a Fee to have any Benefit by the 

eviſe. 

But if A. deviſes Lands to B. paying ſo much, or ſuch Sums out of the 
Profits of the LO the pins takes but an Eſtate for Life ; for en 
he takes the Land charged, yet he is to pay no (4) farther than he receives, Mod. 25. 
and ſo can be no Lok: f . : 2 

faving out of 

Lands in general, and not mentionin rtain Time, - 
— 2 r 's any certain Time, ſo that the Loſs may appear, pallcs a Fee 


So if the Deviſe had been to B. paying an Annual Sum to another, thisCro.Car.158 


had been an Eſtate for Life, ſor he may pay this out of the yearly Profits Jon 211. 
without any Loſs to himſelf.“ : e _ 194. 


This is a very general Propoſition, and perhaps not to be taken in its fulleſt Extent. See the 
Caſes /upra. If to be paid out of the Profits, the Propoſition might be right, there he could not be 
a Loſer, contra, where he might be a Loſer, See 1 Eq. Ca. Abr. 177, Ws. 


n 


If a Man deviſes to his younger Brother all his Lands, Tenements, and 
Co. Jae. ga). Hereditaments, and all his Perſonal Eſtate, and whatever elſe he had. in the 
2 Vern.087. World, and makes him Executor, deſiring him to pay his Debts and Lega- 
2 cies, the Deviſee has a Fee- ſimple by theſe Words. 
P | 
. adjudged on a ſpecial Verdict, in C. B. Hil. 8 Ann. 


page 55 lf 2 Man deviſes 50 J to be paid in three Months, and all the Reſt ana 
2 Vern. 554. Reſidue of his Real and Perſonal Eſtate whatſoever he gives to his dearly % Fr 
Soren beloved Wife, whom he makes ſole Executrix, by theſe Words the Wife 1 
Pre Cha64. has a Fee-ſimple in the Lands. E | TR 

So where the Teſtator, being ſeiſed of Copyhold and Freehold Lands, 
4 Mod. 89. deviſed all the Reft of his Eſtate, whether Freehold or Copyhold, to hi Wike | "0 
Show. 348. and Children, equally to be divided between them; and it was held that the 
> ncknge g. Word Eftate muſt ſignify the Intereſt he had in the Land, and ſo paſs a Fee, | % 

I. 12. | ; : 85 

. 177. pl. 16. Salk. 234. pl. 13. 3 Mod. 45. See Swinb. 152, 153. Caſes Temp. Talb. 
110, 157, 285, 286. Ld. Raym. 187. 2 Ld. Raym. 831, 1325. Vern. 340. Pre. Ch. 37, 264, 471. 
8 Mod. 255: 10 Mod. 94, 287, $25,526, 523. 11 Mod. 90, 192. Pl. 9, 207. pl. 10. Gilb. Eq. Rep. 
77, 87. 2 Will. Rep. 335. pl. 96, 523. pl. 169. 3 Will. Rep. 193. pl. 47, 295. pl. 74, 286. Comyus 
337. pl. 171. that the Word E/ate pafles the Interelt or Fee in the Lands, vid Styl. 281. 2 Lev. 
91. Mod. 100. 4 Chan. Ca. 262.——lf a Man deviſes Lands to A. for Life, and after his Deccaſ”, 
the whole Remainder of theſe Lands to H. theſe Words pafs a Fee in the Remainder to B. by the 
manifeſt Intention of the Teſtator. Lutw.-762.—A Devilc of all a Man's Real and Perſonal! Eſtate 
paſſes a Fee in the Real Eſtate, adjudged between the Counteſs of Bridgwat.r and Bolton. Salk. 2:6. 
pl. 15. 6 Mod. 106. S. C. adjudged, and largely debated. 


Abr. Eq 8. A. a young Lady, being in eight Days Time to be married to the Defen- 
Barry and dant, being taken ill made her Will, and after ſeveral ſpecifick and pecu- 
— 5. niary Legacies deviſes in theſe Words: Iten, I gizze and bequeath all my 

| 1729. : 
decreed at Land and Eſtate in Upper Cateſby in Northamptonſhire, 2vith all their Ap- 
_ the Rolls. purtenances, to William Edgworth of St. Margare:'s, Eſa; and made him and 
— a Ful. Mrs. Rudge Executors and Reſiduary Legatees, and died ſeiſed of a Real 
p. S4. Eſtate of the Value of 2001. per Ann. and polſeſled of about 3000 J. Per- 
ſonal Eſtate, and the Plaintiff's Wife was her Siſter an! Heir; and the 
only Queſtion was Whether the Defendant had an Eftate in Fee, or only for 
Life; and it was agreed that a Deviſe of all his Eſtate would have paſſed 
a Fee; but a Difference was endeavoured between ſuch a Deviſe of all bis 
Eſtate generally, and a Devile of all his Eſtate at ſuch a Place, that thiz 
was only a Deſcription of the Place where the Eſtate lay, and no Deviſe of 
the Intereſt which he had in that Eftate, farther than for Life ; and it was 
agreed clearly, that a Deviſe of all his Lands would paſs only an Eftate for 
Life, and not the Eftate in Fee which he had in thoſe Lands. But the Maſter 
of the Rolls was clearly of Opinion that he had an Eſtate in Fee, becauſe the 
Lands paſſed by the firſt Words, and the Intereſt in thoſe Lands by the ſe- 
cond ; and if the Word Eſtate meant nothing more than the Lands, it would 
be uſeleſs; but if the Deviſe had been of all his Lands or Eſtate at ſuch a 
Place, he thought that would have paſſed the Fee, but would have been ta- 
ken according to the common Acceptation for his Lands at ſych a Place; 

but as this was, it muſt be a Fee, and decreed accordingly. | 

ro. Car. But where a Man ſeiſed of Black Acre in Fee by Mortgage, which was 
8... * forfeited, and of White Acre as his own Inheritance, deviſed White Acre 
and Marys to his Brother, and then deviſcd all the Reſidue of hi. Goods, Leaſes, Mort- 
lard, gages, Eſtates, Debts, ready Money, and other Goods, whereof he was 
Roll. Abr. poſſeſſed, after Debts and Legacies paid, to his Wife, and made her Exe- 
— TR cutrix, and died; and it was held that this was no Deviſe in Fee to the Wife 
de of the mortgaged Land; for the Word Efate is coupled here with Chat- 
tels. which thew that he meant only Eſtates for Years; and the rather be- 
cauſe che Words whereof he ght p:ſ[of}ed thew that he intended only to 
give 
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ite - Sꝛwan in Old-fireet, to J. N. for ever; this carries the (a) Fee-ſim- 
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DIE VI G E 4 | 
give her Chattels, and the Mortgage Money, and not the Inheritance of the 
Land.* | 


* 
* 


ſhould-it not have paſſed, under the Words, Mortgages, Eftater, as it ſeems to me, he n- 
—_— give her all his Intereſt, Right and Title: : : ? 


4. deviſed his Houſe or Tenement, wherein F . dwelt, called the CO 


' l Chamberlain 
ple, and though J. S. had but a ſeparate Apartment in the Houſe, and and Turner. 
* the other Rooms were inhabited by other Perſons, yet the whole Houſe Jen 195. 
paſſed, becauſe the Houſe in which he dwelt wes deviſed, and which was YE" 357- 


in Mn gine. 


called the White-Swan, which Sign extending to the whole Houſe, ſhews , Page 56 


the Intent of the Deviſor. | (A devil- 
Tk. es in thele 
Words; I give, ratify and confirm all my Eſtate, Right, Title, and Intereſt which I pow have, 


and all the Term or Terms of Years, which I now have, or may have in wy Power te diſpoſe of, 


after my Death, in whatever I hold by Leaſe from J. P. and alſo the Houſe called the Bell To- 
« gern, to B.“ and it was held by three Judges againſt Holt, that the Deviſce took an Eſtate in 
Fee in the Bell Tavern. Salk. 234. 


— 


— 


(D) CUhat CAloꝛds 3 an Eftate-Tail, oꝛ for 
ife, | 


D here the former Rule will hold good, that the Intent of the De- pre Tit Be. 

. viſor will ſupply the Want of thoſe Words which are neceſſary in a 2% 1. 
Conveyance at Common Law; and therefore (5) if A. deviſes Land to B. Co. Lit. g. b. 
and his Heirs Male, the Law will ſupply thefe Words, of /is Body, and eh. . 
wake it an Fftate-Tail. | | 9. 33: 


Vent. 228, 

| 229. vide 
Head of Eftater- Tail, (6) But a Deviſe cannot direct an Inheritance to deſcend againſt the Rules of 
Law; and therefore in this Caſe if B. hath Iſſue a Daughter, who hath Iſſue a Son, he ſhall never 
inherit; for the Rule is, that whoever claims as Heir ju Tail-Male, mult convey his Deſcent wholly 
by Heirs Male. Rol. Abr. 835. Vent. 228. vide Tit. Deſcent. 


So a Deviſe to one and Semini ſuo creates an Eſtate-Tail ; ſo if Lands 
are deviſed to one, and if he die before Iſſue, or if he depart not leavingzVern. 765. 
(c) Iſſue, or if he die, nor. having 4 ( 4 Son, all theſe Lunitations create Abr. E. 179. 


an Eſtate-Tail. ary — 


| T0 : | | a God to take 
my Son R. before he ſhall have! Tue of his Body, fo that the Lands deſcend to his Brother, this is an 


Eſtate- Tail. Owen 29. adjudged. (4) For the Word Son is Nomen Colledtivum, Vent. 231, 


But if a Man deviſes Lands to another without more Words, this is but Co. Lit.g. b. 
an Eſtate for Life; and if the Deviſe had gone farther, to him and his Af. Bro. Title 
ſigns, theſe Words of themſelves had not enlarged che Eſtate; but if it had Nr 
been to him and his Aſſigns for ever, it had been a Fee. _ — 834. | : 

If 4. deviſes Lands to his eldeſt Son J. S. and the Heirs Male of his10Co. 78. 
Body for the Term of 500 Years ; provided if he, or any of his Ifue Male, Moor 77 %e 
alien the Premiſſes, then to remain over, this is an Eſtate-Tail, and the © © 
Limitation for 500 Years void; for tho generally a Deviſe to a Man and 
the Heirs of his Body, for 1000 Years, is a Term, and not an Inheritance ; 

* here the. Teſtator's Intent was that ir ſhould be an Inheritance, hecauſe 
by the Proviſo he took Care to advance the lſſue of J. S. but if it ſhould 
be a Term, then by the Deſcent of the Inheritance on J. S. the Term would 
8 merged, and the Ifives would be unprovided, for J. S. might alien the 
Eſtate. | 


7 


4. Toifed 


DIS B 


A. ſeiſed in Fee of a Houſe and Lands belonging to it, deviſes the Moiety 
of the Houſe to his Wife for her Life; Item, he deviſes the other Moiety of 
the Houſe to his ſecond Son; Item, he deviſes the ſaid Houſe, and all the 
Lands belonging to it, to his ſecond Son ; yet the Son took but an Eſtate for 
Life; for the ſecond Deviſe to the Son had its Effect by conveying that Moie. 
ty of the Houſe, and the Land which he had not by the firſt Deviſe, and 
there are no Words in the Will to create a larger Eſtate. 


Rol. Abr . 
334. 


Oro. Eliz. 


A. having Iſſue two Sons, deviſes Black Acre to the eldeſt, and White 
498. Acre to the youngeſt ; and if either of them died, his Acre thould go to the 


Survivor, and farther deviſed (having two Daughters) to each of them 10, 
it was adjudged the Sons took but an Eſtate for Life; for though the Confi. 
deration generally gives a Fee, yer where there are expreſs Words to deter- 


* Page 57 mine the Intent of the Deviſor, (which is always the Rule in * Wills) there 1 
the Deviſe ſhall be (a) conſtrued accordingly; and here it is provided 
(a) If Lands that after the Death of either of them the Survivor ſhould have both Acre, 


are 1 which declares his Intent that they ſhould have it but for Life, notwithſtand- 
to A. an 
equally to 


Land. Rol. Abr. 834. 


If A. deviſes Land to his Son B. and if he hath Iſſue Male of his Body 
lawfully begotten, then that Iſſue to ha ve it, and if he bath no Iſſue Male, 
then to others in Remainder ; by this Deviſe B. hath an Eſtate-Tail ; for 
where the Deviſor faith, if he have no Iſſue of his Body, then it ſhall re- 
main over, that is as much as if he had ſaid, if B. dies without Iſſue Male, 

which had been ſufficient to create an Eſtate-Tail in him. 
Cro.Jac.695- A. having two Sons B. and C. deviſed Blackacre to B. and his Heirs, 
Chadock and and Whiteacre to C. and his Heirs, and farther willed that the Survivor of 
— 487. them ſhould be Heir to the other, if either of them died without Iſſue; 
See Sid 148. though the firſt Words were ſufficient to paſs an Eſtate in Fee, yet the ſub- 
ſequent Words correct them, and paſs only an Eftate-Tail, and the Re- 
mainder in Fee was not contingent, but executed, each Son being Tenant 
in Tail of the Part to him deviſed, with the Remainder to the Survivor in 
Fee. | : 
Cto.Jac.448- A Man deviſed all his Fee Lands to his Wife for Life, and after her Death 
King and to A. B. and C. his three Daughters, equally to be divided; and if any of 
— them die before the other, then the others to be her Heirs, equally to be di- 
336. vided; and if they die without Iſſue, then to others named in the Will; ad- 
Follex. 48. judged thatithe Daughters had an Eſtate-Tail. | 
Noy 64. So where the Deviſe was to a Man and his Heirs, and if he die without 
Dyer 330. Iſſue, that then the Land ſhall go to A. and B. or the Survivor of them; 
— Abr. adjudged an Eſtate- Tail in the firſt Deviſee, for in theſe Caſes the (50 Ex- 
225 tent of the Word Heirs is confined to the Deſcendants or Iſſue of the Body 
(5) Where aof the Deviſee, ſince otherwiſe the Limitation over cannot veſt according to 
Mandeviſedrhe Intent of the Deviſor, for even in Wills they will not allow a Limita- 


— tion of a Fee upon a Fee. 


ever, and af= = 

ter his Deceaſe the Remainder to his Heir Male for ever, with other Remainders over, and held an 
Eſtate-Tail in A. for though the firſt Deviſe being to him for ever would give him a Fee-ſimple, yet 
the ſubſequent Words to bis Heir Male, ſhew what Sort of Inheritance l Deviſor intended bim. 
Bulſt. 219 to 223. Whiting and Welkins, Rol. Abr. 836, 


9 Co. 128. 
Owen 29. 
Vent. 227. 
Pollex. 487. 


Rol. Abr. If a Man deviſes Lands to his Wife for her Life, and after to her Son, 
837. and if he dies without Iſſue having no Son, that then J. S. ſhall have it; 
the Son by this Deviſe takes an Eftate in Tail-Male, for though the Deviſe 
to the Son, and if he dies without Iſſue, had been a good Tail general, yet 
when the Deviſor went further and ſaid, having no Son, he thereby ex- 
plained 


144 
by = 

* 
645 
C . 
1 
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DEV II 
plained what Iſſue he intended ſhould inherit the Land, and limited it to 
Male. | | 

ont 8 Iſſue B. and C. deviſed ſome of his Lands to B. his eldeſt Son, cro. Car. 18g. 
and the Heirs of his Body, after the Death of his Wife, and if R. died living Spalding's 
his Wife, then to C. his Son, and deviſed other Lands to C. his Son and the — 4 
Heirs of his Body, and if he died without Iſſue, then to remain over; B. 8. C. on 
died in the Life of the Wife, yet adjudged that C. could not enter into Vent. 230. 
the Land, while any Iſſue of B. remained; for the Words, if B. died living 3 Lev. 434+ 
the Wife, did not abridge the Eſtate-Tail which was given by the foriner wil R 
Words, becauſe the Teſtator could not be ſuppoſed to intend to prefer a 42. S. P. 
younger Son before the Iſſue of his eldeſt, eſpecially when he had in the for- 2Will. Rep. 
mer Part of the Will ſettled it on the Iſſue of the eldeſt, and made the ſame 27 S. P. 
Proviſion of other Lands the fame Way for the youngeſt Son. — 8 * 
A. ſeiſed of Lands deviſed them to his Wife, if the did not marry, but; Lev. 25. 
if ſhe do marry, then his eldeſt Son preſently after her Deceaſe to enter, /xferdand 
and hold the Land to him and the Heirs Male of his Body, the Remain- vane 

der to his other Sons in Tail- Male; the Wife did not marry, yet the Court aSow. z. 
reſolved that the Lands were intailed by the Will, taking the Intent of the pl. r34. 
Deviſor to be, that the Intail ſhould be created in all Events, but that the Page 58 
eldeſt Son ſhould not enter till after the Deceaſe of the Wife, unleſs in Caſe 

of her Marriage, and then ta vnter preſently. TE 

A Man hath Iflue . B. and C. and having three Houſes deviſed them , Leon. 129, 

all to his Wife, with Remainder of one Houſe to each Child, and their Heirs, 194. 

and if any of his ſaid Iſſue die without Iſſue of his Body, the Survivors to I- 180. 
have totam illam Partem between them, equally to be divided; theſe laſt As 
Words carry only an Eſtate for Life in the Houſe of him that firſt dies to Caſe. 

the Survivors, for they imply no more than that the whole Part of him that 


dies firſt ſhall go to the Survivors, and there being no Eſtate limited it can 
be only for Life. t h 


+ Why was he not "Tenant in Tail? See the Caſes, /upro. 


A. deviſed all his Lands to his Wife till his Son ſhould be of the Age of pyer 124. 
24 Years, and then to his Heir and to his Heirs for ever, and when he comes Rol. Abr. 
to the Age of 24 Years, that ſhe ſhall have the third Part for her Life, and 839. 
if he dies before the Age of 24 Years, then ſhe to have it all for Lite ; and 
after her Deceaſe, if the Heir has no Iflue, the Remainder to B. the Re- 
mainder to the right Heirs of the Deviſor; the Heir came to the Age of 24 
Years, but no Intail was created by the Will, for the Fee- ſimple deſcended 
to him, and the Limitations were to take Place if he died before the Age of 
24 Years, which he did not. 

A. devifed Lands to B. his Son, and if C. his Daughter ſurvived B. and n. Abr 
his Heirs, then ſhe ſhould have the Lands; it was adjudged that B. had g = : 
but an Eſtate-Tail, for the Word Heirs muſt he intended Heirs of his Bo- Cro.Eliz.52c; 
dy, for he could not die without (a) collateral Heirs while his Siſter was Cro. Jac. 475, 
alive; but if the Will had faid that if J. S. a Stranger ſurvives B. and 88 
his Heirs, then he ſhould have the Lands; there B. had a F ee- ſimple, — 2 
and then the intended Remainder over muſt be void, for it is to veſt on 2 Lev. 162. 
2 Contingency of B.'s dying without Heirs, which is too (5) diſtant to (a) Salk. 233. 

| | pl. 12. 
expect, | Ld. Raym. 
568. Will, 
Rep. 23. pl. 5. Comyns 82. pl. 51. S. P. adjudged, (5) Yide Vaugh. 270, 271. 


So where A. deviſed to B. for his Life, and to his Heirs, and for want 3 Lev. 70. 
of Heirs to him, to C. in the ſame Manner, and for want of Heirs of orgs and 
him, to D. and his Heirs for ever. The Jury found that B. and C. were — 
Brothers, and that D. was next Couſin and Heir to them, though not men- 
woned in the Will; and the Court held that they had but an Eſtate- Tail, 


DVI S8 E.. 


and the Remainder in Fee to D. good, for D. being Couſin and Heir to 
(-) 7Co. 4. them, proves that he intended Heirs of the Body; (c) alſo want of Heirs 
S. P. of him are to be taken for want of Heirs of his Body. 

If A. deviſes Lands to B. for Life, and if he die without Iſſue, then to 
Robinſon's remain to C. this is an Eſtate- Tail in B. for it is not to (di remain to C. till 
Cale, Mod. the Iſſue of B. be ſpent. 14 


20. 2 


Brownl.271. . * | - 
Moor 682. Lit. Rep. 259. S. C. cited. And in Will. Rep. 57. Vent. 230, S. C. cited. () And 


therefore wherever the Anceſtor takes an Eſtate for Life, and there is a Limitation to his Heirs or 
Iſſue, theſe Words ſhall be Words of Limitation, and not of Purchaſe, and veſt the Inheritance in 
the Anceſtor 5 laid down as à Rule in Shelley's Caſe, Co. 99. But on this Rule of creating by Im- 
plication an Eſtate of Inheritance in the Anceſtor, there have been fſevcral nice Diſtinctions, as 
appears by the Caſes on this Head. "= ; 8 | 


vant, 20% of a Deviſe to B. for Life, the Remainder to the next Heir Male, 
Burli A ale und for Default of ſuch Heir Male, the Remainder aver; this is a good 
cited byHale Eſtate-Tail, for the Words Heir and Wue are Nomina collectiua, and curry 
C. I. to have the Land not only to the immediate Heir or Iſſue, but to all that deſcend 
ped ag e rom the Deviſee. | wy 


It be- 


ther there be any ſuch Caſe on the Roll. 


page og But if Lands are deviſed to A. for Life, the Remainder to his firſt Heir 

2 Co. 66. Male, and the Heirs Male of the Body of fuch Heir Male ; the Devilce 

_— S hath but an Eſtate for Life, by the expreſs Words of the Will, and the 

* Anderl. 3. imitation of the Remainder to the Heir Male, and to the Heirs Male of 

IT ſuch Heir Male, is a good contingent Remainder in the Heir Male, becauſe 
it may veſt eo inſſanti that the particular Eſtate determines. 

6 Co.16.h. Lands were deviſed to A and his Wife, and after their Deceaſe to their 


— exprag Children, they having then a Son and a Daughter; it was adjudged that A. 
S. C 


Vent. 2 
1oMed, * "P 5 . a . 
8. C. cited. of the Party; and for that Reaſon, if the Deviſe had been to A. and his 


8 One having two Sons A. and B. by his Will in Writing deviſes Lands to 
e, is, his Sm H. for his natural Life, and after hi; Deceaſe he gives the ſame to 
+ Lye. 58, the flue of his Body lawfully begatten on a ſecond Wife, (he having a 
3K<Þ.42,52. firſt then living), and for want of ſuch Iſſue to B. and his Heirs for ever, 


8 with Power to A. to mace a ſointure to ſuch ſecond Wife for her Life, and 
8 C cited. dies; A. in the Life of his firſt Wife ſuffers a Recovery to the Uſe of him- 
8 Mod. 263, ſelf in Fee, and dies without Iflue ; and the Queſtion was, Whether by this 
254, 8.C. Deviſe A. was Tenant in Tail, for then by the Recovery the Remainder 


ered, 


dee 2 Wil, was defiroyed ; or if he was only Tenant for Life, for then chis Recovery 
Nep. 432, Was A Forfeiture of his Eſtate; and it was adjudged in B. R. againſt the 
= 154. Opinion of Hale Ch. Juſt. that A. had but an Eſtate for Life; but this 
e e Judgment was reverſed in the Exchequer Chamber, and adjudged that A, 
Flag; as had an Eſtate-Tail. „ | 3 | 

thts leentstro | ; , Upon 


b- the moſt 
V} i” N . 4 7 3 8 ; * 41264 * 4 
riling and eftabliſhed Cn relating to this Doctrine, it wav not he wproper briefly to inſert the Reaſons” 


* * 


e te þ © wo 17 — 25 1 2 : x a 
vhutfor, which are thete; 1, Becauſe that lifue is Women collectivum, and is a ſtronger 
Word 


D 


14 ſpecial Verdict, the Caſe was; Richard Goth ſeiſed in Fee of Fountainand 
Lands in Suffolk, by Will in Writing deviſes to Richard, Son of his late Gooch, ad- 
Brother, all his Lands commonly called P. and alſo all other his Lands — ed. _ 
during his natural Life, and to the Heirs Male of his Body begotten ; PP Pp 1. 
for want of ſuch Iſlue, he the ſaid Richard to have the ſaid Eſtate but 
LAuring his natural Life, and no longer; and then his Will was, that the 

| "forefaid Eſtate ſhould deſcend to Philip his Nephew : Richard ſuſſers a 

| Common Recovery to the Uſe of himſelf and his Heirs, and deviſes this 


$ 7 Land to the Defendant in Fee, and dies without Iſſue Male ; and it was 
RX 2djudged to be an Eſtate-Tait in Richard, and fo the-Remainder barred by 


the Recovery, and not an Eſtate for Life, and ſo forfeited by the 


= Recovery; for the Words and for want of ſuch Iſſue, he the ſaid Richard Page 60 


to have but an Eſlate during his natural Life, is no more than the Law im- 


0 plies; for if Tenant in Tail has ho Iflue, it reſolves into an Eſtate for Life, 


and ſo it was adjudged; the Objection was, that it ſhould be conſtrued thus: 
give the Land to Ric/ard during his Life, and no longer, in cafe he has 
no Iſſue Male of his Body; and ſo an Eſtate-Tail upon a contingent ; and 
he dying without Iſſue Male, it is now become but an Eſtate for Life ab 
initio, but the Judgment was ut ſupra. | 

A Copyholder in Fee ſurrenders to the Uſe of his Will, and by Will de- ceo. Jac 
viſes his Copyhold Lands to his Wife, and if ſhe hath Iſſue by the Deviſor 199. Bea! 
that Iſſue ſhall have it at his Age of 21 Years ; and if the lue die before and Sh 
that Age, or before his Wife, or if ſhe hath no Iſſue, then ſhe ſhall chooſe _ Jude 
two Atiornies, and the to make a Bill of Sale of my Lands to her beſt Ad- 4 Nd 3 8. 
vantage; and per Curiam, the hath only an Eſtate for Life; and having no 379. S. C 
Iſſue, hath no Intereſt to diſpoſe, but an Authority only to nominate two, dit 
who ſhall ſeil, and the Vendee ſliall be in by the Will. + : 


1 As the Sale was to be ts her beſt Atoantave, did not the Teſtator mean ſhe ſhould ha | 
- noting . 1 e bs * ve the Mo- 
* +5 2 * the Sale; aud it fo, might ſhe not, at her Election, have held the Land as ore 


One by Will deviſes Lands to A. for Life, without Impeachm Le 
Waſte; and in caſe he thall have Ifive Male, to ſuch 1 — M14 Nn 
Heirs for ever; and after the Death of A. in caſe he ſhall leave no Iſſue 2318. © 
Male, to B. and his Heirs for ever, and dies; A. ſuffers a Recovery at. g 
declares the Uſe to himſelf in Fee, and by his Will deviſes it to C. in Fee, See Fitzgid | 
and dies without Iſſue; and the firſt Queſtion was, Whether by this Deviſe wa | 
| A. took an Liſtate in Tail Male, or only for Lite; and it was held to be but det. 405. 

an Eftate for Life in 4, 1ſt, Becauſe it was deviſed to him expreſsly for Life Lodtings 
and that without Impeachment of Waſte, which would have been needleſs and as, 
if it were an Eſtate-Tail. 2d/y, The Words, and in caſe A. die awithout Iſſue cud che. 
Male, or leave no Iſſue, are not to be taken ſubſtantively and abſolutely, but — being 
relatively to what was ſaid before, viz. if A die r r Iſſue, who ſhall give Judg- 
rake the Fee as before is appointed ; and theſe oblique Words cannat be ment on this 
intended to deſtroy by Implication the Eftate expreſsly deviſed before to the 2 2. 

owel! ;unie 


Hue Male of A. and there is no Uncertainty in theſe Words, to the Iſſue er ſtarted 
Male, another, vr. 


Fern * 


ü —— 


222 Children, which takes in only the immediate Deſcendants of the Parent; but Iſſue takes 
2 all from Generation to Generation; and fo long as there are any Iſſue of A. the Remainder js 
ray boy take Place. 2. In Acts of Parliament, Iſfue is as comprehenſive as Heirs of the Body; as 
* 147 * de Danis, it is laid, guo minus ad exitum deſtendat, which takes in all Iſſues in S-cnla Seculerum. 
+ N oi no Iſſue at this 1 ime, for then it wonld, as this Caſe is, veſt in them by way of Remain- 
1 k b * aving none, leaves it to the Conſtruction of Law, upon the Import of the Word uc. 
47 ſuch 7 of his Body begotten, which is an Eye of an Eſtate-Tail. 5. It is ſaid, and for want 
Eftate Tay —— = * P e agr Cn men an Eſtate-Tail. 6. It is in Caſe of the Creation of an 
; * otuntas donatori. is in e : where + - 
Intention of the Jeſtator is to —_ e f o 


R 


Male, which of them ſhall take, if there be ſeveral, for the Eldeſt ſhall take 
thei the Fee by Purchaſe, &c. | 
inders 


—— take Place as executory Deviſes, or —_— Remainders, upon which it was twice argued; 
but before any Judgment the Parties agreed ; but in Salk. 224. pl. 1. S, = it is ſaid to have been 
further held, that this Limitation to the Iſſue was not an Executory Deviſe, being after a Freehold, 
but a contingent Remainder, ſo that a Poſthumous Son could never take z but there is no Judg- 
ment; but per Raym. Ch. Juſt. in the Caſe of Sparrow and W. eigh it was determined, and Judgment 
entered, Paſch. 9. V. 3. that it was only an Eſtate for Life; and it was likewiſe decided in the 
fame Manner in Chancery, and on an Appeal to the Houſe of Lords. Abr. Eq. 183. 


Whether 


This was before the Stat. which enables poſthumous Children to take a contingent Remainder 
which hath not any Truſt-Eſtate to preſerve it, vide 10 & 11 V. 3. c. 16. 


— —— 


A. deviſes his Eſtate to Truſtees and their Heirs, in Truſt for B. for 
phony „Life, and to his firſt and other Sons in Tail; but in Caſe A. died without 
=T Ea. an Heir Male of his Body begotten, the Truſt to be void; and in ſuch 
Feld. 8. C. Caſe he gave the Eftate to J. S. and it was held, that theſe Words, if ke 
citedin® +, -oithout Heir Male of his Body begotten, did not give him an Eſtate-tail 


— by Implication, nor inlarge an expreſs Eſtate deviſed to him for Life. 
See WilL Rep. 333- 


If A. deviſes to D. his Daughter for Life, and after her Deceaſe to her 
firſt Son, and the Heir of his Body; and if he dies without Heirs of his 
Body, then to her ſecond and other Sons, and rhe Heirs of their Bodies, 
and after them to M. in eadem forma, and for Default of ſuch Iſſue, to 
Vent. 230. J. §. in Fee; and after the Will was finiſhed, but before Publication, the 
a Mod. 318. Teſtator adds this Clauſe: Memorandum, The Intent and Meaning of the 
Pollex. 657. Teftator is, that D. Hall nat alien the Lands given to her, but that they ſhall 
Page G1 » to her Heirs Male, and for 2want of ſuch [ſue to N. this reſtrictive Clauſe 
5 405. explains the Intent of the Teſtator, and therefore B. ſhall have an Eſtate 


for Life, and not an Eſtate-tail by Implication.“ 


in 240. 


pt. 5. 
3Mod, 82, 


3rt. 
$. C. cited. 


164. 
PL 25. Friend and Bouchter. 


According to the preceding Caſes, this Deviſe to B. being an expreſs Deviſe for Zife, it ſhould 
term that the reſtrictive Clauſe does not alter the Caſe. 


54 ern. $26. Tf A. deviſes Lands to Truſtees to pay Debts and Legacies, and then to 
Tat ans tle the Remainder of one Moiety of what ſhould remain unſold to H. 


Earl of gf and the Heirs of his Body by a ſecond Wife, and in Default of ſuch Iſſue 
x, decreed to her Son F. and the Heirs of his Body; the other Moiety to F. and the 
n Chancery. Heirs of his Body, with Remainders over, taking ſpecial Care in ſuch Set- 
tlement, that it never be in the Power of either of my ſaid Sons F. or I. to 
dock the Intail of either of the ſaid Moieties given them, as aforeſaid, during 
their or either of their Life or Lives ; this Eſtate being only executory, it 


mutt de conſtrued as if Iike Proviſion had been contained in Marriage-Arti- 


cles ; and therefore the Sons ſhall have Eſtates for Life conveyed to them ; 
but it muſt be without Impeachment of Waſte. 

A. makes a Settlement of his Eſtate on B. his Son, for Life, Remainder 
to his firſt, c. Son in Tail Male, afterwards the Reverſion in Fee being 
in himſelf, he made his Will as falloweth: As touching my Lands and Tene- 
: nente, &. my Wil is, that if my Son's Wife die, during the Life of her 
< ©, Moor Huſband, wwithout Iſſue Male, that then he all have Power to make a Fointure 
«rs Parker, to any other Wife ; and for Want of ſuch Iſſue Male of his ſaid Son, then the 

Lands fhall be and remain to his Son, &c. by any other Wife, and his Grandaug/- 
t-r ral! habe qoool. And in Caſe of Failure of Tſſue Male by his Son, then all 
his Lands ſhall go to his Grandchildren and their Feirs, Share and Shave alike. 
Adjudged, that the. Settlement and Will being diſtin Conveyances, the 

| Eſtate 


4 Mod 376. 
Si. 359. 
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Fate for Life in the Settlement cannot be tacked to the Eſtate in the Will, 
ſo as to create an Eſtate-tail in the Son, ſo that he continued only Tenant 


Life. is Li i 
_ Man ſeiſed in Fee, deviſed to F. B. for his Life only, without Im- Abr. Eg. 


chment of Waſte, and from and after his Deceaſe, then to the Iſſue 84 pl. f 
Male of his Body lawfully to be begotten, if God ſhall bleſs him with any,2 Will Rep. 


and to the Heirs Males of the Bodies of ſuch Iſſue lawfully begotten ; and 476. 


for Default of ſuch Iſſue, Remainder to J. C. and the Heirs Males of his — — 


Body ; and for Want of ſuch Iſſue, he limits two Remainders over in the vid. 12, 22. 
ſame Words; and it was adjudged that J. B. took only an Eſtate for Life, s Mod. 261. 


for the Eftate was given to him for Life, and there was a Limitation after- 383. 
Foiceſc.133. 


wards to his Iſſue, which was a Deſcription of the Perſon who was to take," 2 


the Eſtate- tail. Backbouſe 
and W, ells, 


2 Ld. Raym. 1439. * 


* Gilb. Ca. 8vo. 20, 129. Judgment more fully ſtated, 2 Stra. 731. which alſo vide. 


A. deviſed certain Lands to his eldeſt Son for Life, without Impeach- Abr Eo. 18 
ment of Waſte, Remainder to J. S. his Grandchild for Life, without Im- Wil. - 
peachment of Waſte, with Power to him to limit a Jointure of the ſame Land 259. 
to any Woman he ſhould marry, for her Life ; and after his Death he de- org in 
viſed the Lands to the firſt Son of J. S. the Grandchild in Tail, and ſo to the g Mod. 58. 
ſixth Son ; and then deviſed, that if J. S. the Grandchild, ſhould die with- 384. ; 
out Iſſue Male, the Land ſhould remain to J. B. Held that J. S. took an Fitzgib. 14. 
Eſtate-tail; for if there had been a ſeventh Son, he could not have taken; — 6x _ 


and there it was neceſſary to create an Eſtate-tail by Implication, tified to he 
an Eſtate- 


tail by the Court of Common Pleas, and decreed accordingly in Chancery. 


A. deviſed the Surplus of his Perſonal Eftate to be laid out in a Purchaſe £rgatt and 
of Lands to be ſettled on B. his Nephew for Life, and after his Deceaſe — 4 
to the Heirs Males of the Body of the ſaid Nephew, and to the Heirs Males 8 C. bus 
of the Body of every ſuch Heir Male ſeverally and ſucceſſively one after Reſolution. 
another, as they ſhall be in Seniority of Age and Priority of Birth, every £4 Abr. 389, 
Elder, and the Heirs Males of his Body, to be preferred before every 27; PE ; 
Younger; and for Want of ſuch Iſſue, to his Brother in the ſame Manner. Rep. 145. 
On a Caſe ſtated for the Opinion of the Court of Common Pleas, three of Will. Rep. 
the Judges certified, that the Nephew ſhould have an Eſtate- tail conveyed 2 91. 


to him, but Judge Tracy held it only an Eſtate for Life. 


+ See /«pra the Caſe of Leonard and the Earl of Sie; as it was deſigned to be by Settlement, it 
ſhould ſeem the Jeſtator meant B. ſhould have only an Eſtate for Life. See likewiſe infra, the next 


Caſe. 


The Plaintiff's Father, by his Will, deviſed the Eſtate in Queſtion to“ Page 62 
the Plaintiff for Life, without Impeachment of Waſte, Remainder to Truſ- Abr. Eg. 
tees during his Life, to ſupport contingent Remainders, with Remainder to + gw 
the Heirs of the Body of his ſaid Son, Reverſion to himſelf in Fee, with a Vene, de- 
Power to the Son to make a Jointure of ſuch a Part; and deviſed likewiſecreed at the 
2 conſiderable Perſonal Eſtate to be laid out in a Purchaſe of Lands, and 4 : 
ſertled to the ſame Uſes; and the only Queſtion was, Whether the Plain-4, l. pl 155. 
tiff took an Eſtate · tail, or only an Eſtate for Life; and it was held, that he Fitzgib. 38. 
took only an Eſtate for Life, as the Words were expreſs, and had all the 8. C.cited in 
other Marks attendant on an Eſtate for Life; and conſequently that the Heirs 3 C 
of the Body ſhould take by Purchaſe ; and though the Eſtate would veſt iin 
the firſt Son as Tenant in Tail by Way of Purchaſe, yet not ſo as to exclude 
the other Sons, or their Iſſue, from taking the like Eſtate, whenever his 
Eſtate determined for Want of Iſſue. 

Vor. II. F | A. de- 


eine 


6 4A deviſes Lands to his Wife for Life, and for her better Support he gives 
Abr. Eq. 184. and bequeaths unto her the Sum of 500 /. to be raiſed by his Executors or 
— Adminiſtrators, by Sale of Timber, or by Sale of any Part of the Premiſſes, 
Rep. 28. or otherwiſe, by Digging, Sinking, Getting, and Sale of Coal on the Pre- 
See Cro. El. miſſes, or any Part thereof, at hers, her Executors and Adminiſtrators Choice 
Ho S. C. and Election; and if my ſaid Wife ſhall happen to die before the {aid Sum 
eng 231. be raiſed, as aforeſaid, then ſuch Perſon whom ſhe had appointed in her 
Andr. 339. Life-time to raiſe, &c. for which I give them and her full Power and Au- 
3Danv.Abr. thority; provided nevertheleſs, that if either of my Siſters hereafter named, 


r 3 5 ſuch Perſon for whom my Truſtees hereafter named ſhall be Truſtees, 


362. ſhall pay unto my Wife, her Executors, Sc. the ſaid Sum of 500 J. that 


Forteſc. 58. the ſaid Power of ſelling ſhall ceaſe ; and after the Deceaſe of my ſaid Wife, 


Stra. 798. J deviſe all my Eſtate before-mentioned to A. B. and 0. and the Survivor 
—— and Survivors of them, upon the Truſts hereafter mentioned, that 1s to ſay, 


Fitzgib. ) in Truſt for my Siſters A. IL. and D. E. equally betwixt them, during their 
Shaw and natural Lives, without committing any Manner of Waſte, from and after 
Weigh, ad- the Deceaſe of my ſaid Wife; provided always, that what Sum or Sums of 
333 in Money, in part or in full of che ſaid 5007. hereby left my Wife, ſhall be 
the Siſter, in really paid my Wife, her Executors, &c. by either of my ſaid Siſters, that 
the Great in that Caſe my Will is, that ſuch Money be likewiſe raiſed by getting of 
1 Coal on the Premiſſes only; and if either of my ſaid Siſters happen to die, 
that Judg- leaving Iſſue or Iſſues of her or their Bodies lawfully begotten, or to be be- 
ment reverſ-· gotten, then in Truſt for ſuch Iſſue or Iſſues of the Mother's Share, or elſe 
ed by B. R. in Truſt for the Survivor or Survivors of them, and their reſpective Iſſue or 


= md Iflues ; and if it ſhall happen that both my ſaid Siſters die without Iflue, as 


Eftate for aforeſaid, and their Iſſue or Iſſues to die without Iſſue or Iſſues lawfully to 
Life; but the be begotten ; the ſaid Truſtees to ſtand and be intruſted to and for my Kinſ- 


Judgmento! man J. S. and the Heirs Males of his Body, &c. and for Want of ſuch Iſſue, 


nee cn in Truſt for R. G. and this was held an Eſtate-tail in the Siſters. 
Houſe of 


Peers, by the Opinion of Eyre, C. J. Pengelly and Forteſcue. Deviſe © for Life and no longer,” 


may create an Eſtate in Tail, by ncceſlary Implication, to effeQuate the manifeſt general Intent of 
the Teſtator, Bur. Rep. 50, 51, 52. 


(E) Of Terms foz Years, and uncertain Jntereſts 
by Deviſe. k 


$ Co.95.a. JF a Man deviſes Lands to his Executors for Payment of his Debts, and 
88 aſter Debts paid the Remainder over; the Remainder is good; but it 
Rol. Abr. ſhall not veſt at the Death of Executors, but the Eſtate ſhall bs conſidered 
829. S. C. as an uncertain Intereſt, which ſhall go from Executor to Excutor for the 
Payment of the Debts; for if it were to determine by the Death of the 
Executors, the Debts might never be paid. 
* Page 63 If a Man deviſes his Land 70 be ſold by his Executors, or to /is Executors 
Co. Lit. 112. to be fold, the Executors ſhall have the Profits to their own Uſe, and not as 
8 6.2. vie Aſtets, therefore they are obliged to ſell to the firſt Purchaſer; but if the 
Headof Heir Deviſe had been, that his Executors fould ſell the Land, there they have not 
and Anceſtor. the Profits of the Land before the Sale ; for there-are not Words to break 
the Deſcent from the Heir, and carry it from him ; and for that Reaſon the 
Land ſhall deſcend to him till the Sale. | 
Rel. Abr. If a Man poſſeſſed of a Term for Years, deviſes the Land to another ge- 


231. nerally, tbe Deviſee ſhall have all the Term, without any Limitation to de- 
termine upon his Death. | 


3 Co. =. A. deviſes his Lands to his Executors till his Son comes of Age ; the 
Cate % Profits to he employed in the Performance of his Will; tho' the Son dies 


Chan. Ca. before he be of Age, yet the Intereſt of the Executors continues till he might 
113. S. P. ; „ ; 


of it was to go to C. on a precedent Contingency, wiz. when he came of Age, ( 
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be of Age, if he had lived; for ſince the Intent of the Deviſor governs in 
Wills, it might deſtroy that, if the Executor's Intereſt ceaſed at the Death 
of the Son ; for it is reaſonable to believe that the Teſtator found on a Com- 

utation, that the Profits uf the Land in that Time would an{wer his Debts, 
ſo that this is a good Deviſe of the Term till the Son would be twenty-one, 
tho' he die before. 

If a Man deviſes Land to his Wife till his Son comes of Age, to provide Cro. Elia. 
his Children with Neceſſaries; tho' the Wife dies before the Son comes of * Mp : 
Age, yet her Intereſt does not determine by her Death, becauſe it was not Dyer = 10 
a Matter of meer Confidence, but ſhall go to her Executors ; but (a) if the (a): Leen. 
Deviſe had been, that his Land ſhould deſcend to his San, but that ſuis Mife a1. S. P. 
fhould have the full Profits theredf until the full Age of his Son, for his Educa- 
tion; here is nothing deviſed to the Wife, but a meer Confidence that the 
ſhall take Profits-for the Education of the Son; and by the Will ſhe is but 
in Nature of a Guardian or Bailiff, for the Benefit of the Infant, which de- 
termines by her Death. 

A Man deviſed certain Lands to his Wife till his Son and Heir apparent Abr. E. 198. 
jhould attain to his Age of twenty-one Years, and when his Son ſhould at- Gilb. Eq. 
tain to-his Age, then to his Son and his Heirs, and died ; the Son lived to Rep. 36. 
the Age of thirteen Years, and then died ; and the Wife, ſuppoſing that ſhe baary ox 4 
had a Title to hold the Lands till ſuch Time as the Son would have attain- decreedHill, 
ed his Age of twenty-one Years, in caſe he had lived to that Time, conti- 1713. 
nues in the Perception of the Rents and Profits of the ſaid Lands for ſeveral 
Years ; andthe Bill was brought againſt her by the Heir at Law of the Son, 
to have an Account of the Reots and Profits from the Death of the Son; 
and tho' the Wife was Executrix likewiſe of her Huſband, yet it not being 
deviſed during that Time, for Payment of Debts, nor any Creditors, nor 
Wart of Aſſets appearing, * it was held by my Lord Chancellor, that the „This diſtin- 
Wife's Eſtate determined by the Death of the Son, and that the Remainder guiſhes it, 


veſted preſently in the Son upon the Teſtator's Death, and was not to expect _ _ 


till the Contingency of his attaining his Age of twenty-one Years ſhould hap- 
pen, for then 1n this Caſe it never would have veſted, he dying before that - 
Age; and therefore decreed the Wife to account for the Profits from the 
Time of the Son's Death; and upon a Re-hearing his Lordſhip continued of 
the ſame Opinion, and grounded himſelf on the Diſtinctions taken in 3 Co. 
19. and 6 G. 35. 

A Term was deviſed to B. and if he died within the Term, the Reſi- 
due to go fo C. after he attained his Age of twenty-one Years, B. died, 314. 51 
and then C. before he came to that Age; by this Deviſe B. had the (5) Rol. Abr. 
whole Term in him (for if a Termor deviſes his Houſe, or his Term, 231. 


* without more Words, the Deviſee has the whole Term) and the Reſidue * age 64 
Ia 

which never happened, and conſequently his Executors ean never have it; hn. = 

and the Executors of the Deviſor have neither an Intereſt, nor a Poſſibility of bedeviſed to 


one, becauſe he made a total Diſpoſition of the Term; as if a Copyholder 4: the Re- 
for Life ſurrenders to the Uſe of B. for Life, who is admitted, and dies in — 


the Life of the Surrenderor ; yet he ſhall have no Benefit by ſurviving him, Heirs of his 
becauſe the whole Intereſt was ſurrendered ; therefore it was adjudged in the wa the 


principal Cafe, that the Executors of B. ſhould have the Remainder of the whole Term 
1 is veſted in 
erm A. and B. has 


only a Poſ- 


ſibility, and no Intereſt veſts in him till the Death of A. becauſe, by the ſtrict Rules of Law, an Eſ- 
tate of Freehold is greater than any Term for Years. 3 Lev. 264. Douſe and Earl. * 


LY 


See farther as to the general Dodrine, relative to a Deviſe of a Term, with Remainders over, 
c. Fearnc”: Eſſiy, 3 Ed. 342, 343, 360, 375» 385. 


F 2 A. de- 


f ein e | 
2 Lev. 191. J. deviſed to B. during his Exile, and if it pleaſe God to reſtore him to 


Vent. 326. his Country, or if he die, then to J. S. B. was a Dutchman, and had a 

RN: 3. Penſion from the States, but upon ſome Diſpleaſure the States deprived him 

Fare rad of the Employment, and of his Penſion, and gave them to another, where- 

Veſciun. upon he voluntarily left the Country, and lived here with A. who had been 
his Acquaintance beyond Sea ; and after his coming hither a War happened 
between the Dutch and Engl:/h, and afterwards a Peace was concluded be- 
tween the two Nations, yet B. continued here; and whether his Eſtate was 
determined, was the Queſtion. And the Court held it was nor, for that the 
Exile intended by A. was the leaving his Country, becauſe of the States 
Diſpleaſure to him, and the withdrawing of his Penſion upon that Dil- 
pleaſure. 

TONE If a Copyholder deviſes his Land to A. and B. his two Sons, and to 


Yelv. 92 the Heirs of their two Bodies begotten, and wills, that each of them ſhall 
vide Bu" enter at the Age of twenty-one Years; the Executors ſhall not take the 


45. cant. profts till they are both of full Age; but be who comes of Age firſt ſhall 
enter, and then the other when he comes of Age, and they ſhall hold the 
Land jointly. | 
4 Co. 82 A. deviſed his Lands to B. and C. and the Survivor of them, till 800 “. 
Corbet's ſhould be raiſed out of them ; and it was adjudged, that B. and C. ſhould 
3 Eliz have the Land no longer than they might have received it out of the Profits; 
890. and that if a Stranger enters after the Death of the Deviſor, they may have 
_ 153. an Account of the meſne Profits, but cannot hold the Land longer than the 
pl. x. 


Sum might have been levied ; for if that were allowed, they may make it 
an eternal Charge on the Heir's Eſtate ; but if the Heir himſelf enters and 
diſturbs them, they may hold over, for the Heir ſhall have no Benefit of 
his own Wrong; or they may have their Action againſt him, at their 
Election. 


(F) Df Deviſes fo: the Payment of Debts, 


Eg · Abr. 197. CNREDITORS are ſo far favoured, eſpecially in Equity, that wherever 
; it appears to be the Jeſtator's Intent, that his Lands ſhould be liable 
to his Debts, they ſhall he ſubjected thereto, altho' there are. not expreſs 

Words to charge them ; and it ſeems remarkable, that in all the Caſes on 
this Head, the Lands have been held liable, and that chiefly on the Inten- 
tion of the Teſtator ; and therefore it ſeems difficult to lay down any Rules 
in this Matter, which depends purely on Conſtruction. Thus much how- 
ever may be interred from the very Caſes on which the Lands have been 
held liable, that a bare Declaration by the Teftator, that his Debts ſhould be 
paid is not ſufficient ; for this being no more than the Law ſays, ſhall be in- 
tended of Perſonal, and not out of the Real Eſtate. ; 

Pic, ws A. deviſed all his Lands to B. and the Heirs of his Body, and in another 

Clowifley Part of his Will, reciting that he owed B. Money upon Account, he there- 
and Pelham. fore deviſed to him all his Perſonal Eſtate, and made him Executor, willing 
| * * him to pay his Dehts ; and upon the reading of the Will, though the Clauſe, 

and the De. © to tlie Payment of Debts, ſeemed to relate to the Perſonal Eſtate only; 

- cree ſaid to 2nd though the Lands were deviſed to B. in Tail, with a Remainder over 

be affirmed to another; and that it was objected, that a Tenant in Tail could not be a 

mouſe Truſtee ; yet the Court decreed both Real and Perſonal Eſtate to be ſold 

"> for Payment of the Teſtator's Debts. 
2 Vern. 228. If J. S. deviſes his Lands to his Brother, who is his Heir at Law, in Fee, 


2 and and like wiſe deviſes ſevera} Legacies, and makes his Brother Executor, de- 
Parbawk, firing 


Vern, 457. 


® Page 65 


DE nd nt co 0 


DB 


is Will performed according to the Truſt and Confidence decreed in 


ſiring him to ſee h 0 | N 
* ＋ repoſed in him; this makes the Real Eſtate liable, for the Teſta. Danger * 


eded not have deviſed the Eſtate to his Brother, being Heir at Law, 
Wld he intended that he ſhould take them chargeable with the Debts andof 12 
Legacies. 5 f RS 

4. deviſed in the following Words, I de by this my Will diſpoſe of fuch a Vern. 690. 
worldly Efiate as it hath pleaſed God to beflow upon me : Firſt, I will that all 
my Debts be paid and diſcharged, and out of the Remainder of my Eſtate I give 
and bequeath unto my Wife 3001. my Mind and Mill is, that my Wife have one 
Woiety of what is left, after my Debts paid: Item, [ give to my dear Brother 
R. B. a Cloſe lying in the Pariſh of and for the remaining Part of my 
Eſtate, as well Real as Perſonal, I give and bequeath ants my Brother J. B. 
lum I make Executor; and it was held clearly, that theſe Words ſubjeQed 
his Real Eſtate to the Payment of his Debts. 

So where A. being ſeiſed of a Real Eſtate, and alſo poſſeſſed of ſome Per- Abr. Eg. 
ſonal Eftate, made his Will in Writing, and thereby deviſed in theſe Words: 199-9. Tret 
Imprimis, / will and deviſe, that all my Debts, Legacies, and Funeral Charges e 
hall be paid and ſatisfied in the fr P'ace. Item, I give and deuiſe; and then 8. c. * 
proceeds to diſpoſe of his Real and Perſonal Eſtate, the Perſonal Eſtate not it is ſaid, that 
being ſufficient ; and the Queſtion was, whether that Clauſe in his WI 
ſhould amount to a Charge on his Real Eſtate for the Payment of his Debts, he Word n 
Legacies, and Funerals ; and my Lord Chancellor Cozvper was clearly of Opi- Deviſe. 
nion, that it ſhould ; for as to his Debts, it was but natural Juſtice they 
ſhould be paid, and his Perſonal Eſtate would have been liable to the Pay- 
ment thereof, whether he had given any Directions in his Will about them, 
or not ; when therefore he wills and deviſes, that his Debts, Legacies and 
Funerals ſhall be paid and ſatisfied in the fir? Place; theſe Words muſt be 
intended to give a Preference, for thoſe Purpoſes, to any other whatſoever ; 
and ſince he does not deviſe his Real or Perſonal Eſtate to any Perſon in 
particular, for thoſe Purpoſes, the Perſons who come within this Deſcripfion 
muſt be ſuppoſed to be within his View; and it muſt be taken as a Deviſe 
for their Benefit, preferable to any other Diſpoſition whatſoever, either of 
his Real or Perſonal Eſtate, and conſequently both of them are thereby made 
liable thereto, 

If Lands are deviſed to Truſtees for the Payment of Debts and Lega- Vern. 104. 


cies out of the Rents and Profits, the "Truſtees may ſell the Land it- 2 Chan. Ca. 


206. S. P. 
ſelf. decreed. 


But if the Deviſe be to pay Debts and Legacies out of the annual Rents Vern. 104. 
and Profits; by theſe Words the Land ſhall not be fold. | 
If there be a Deviſe of a Sum certain to be raiſed out of the Profits of vent. 256. 
Lands, and the Profits will not amount to raiſe the Sum in a conveni- 2 Vent. 357. 
- Time: Per Lord Chancellor, It is the Law of this Court to decree a*: P. 
e. 


A. deviſes, that his Executors ſhall receive the Rents, Iſſues and Pro- 1. a 
erry an 


fits of his Perſonal Eſtate, in the firſt Place to pay 60 J. per Annum to 4 
one for Life ; and after that Perſon's Death, out of the Remainder of his 
Eſtate, his Debts being paid, to raiſe Portions for ſeveral Children, pay- 

® able at twenty-one, and Maintenance in the mean Time, and deviſes all * Page 66 
his Lands in ſeveral Parcel: to ſeveral Perſons, at future Times ; and the 8 
Maſter of the Ro/ls held, that the Lands were liable to be ſold, and that the 
Sales ſhould be out of all the Deviſee's Lands, unleſs the Perſonal Eſtate 
were ſufficient, or the Rents and Profits in a reaſonable Time ; and ordered 


an Account to be taken thereof in the firſt Place. 


(G) Ok 


DE!V--1'9 8-8. 


(G) Df Deviſcs by Implication. 


* * 


Vaugh. 261. HE Law in conveying of Eſtates did not regularly ſuffer any to paſs by 
3 Lev. 260. Implication, becauſe it is a Manner of transferring no Way agreeable 
- ol. Abr. . the Plainneſs and Solemnity of the Law; as if A. ſurrenders to the Uſe 
l of B. and for Want of Iſſue of B. the Remainder over to C. this in a Con- 
Cro. Jac. 75. veyance at Law had been but an Eſtate for Life to B. and no Eſtate-Tail 
Herton's by Implication ; but as there has bcen greater Favour and Latitude allowed 


1 in the Diſpoſition of Eſtates by Will; and in the Conſtruction of them, the 


Deviſe 32. Judges to ſupport the Intent of them, where it is very apparent, have ad- 
2 Sid. 53. mitted Eſtates by Implication, though to the Ditheriſon of the Heir at Law; 
2 Lev--207-hyt in thoſe Caſes, ſuch Eſtates have been allowed only to ariſe by a neceſ- 
ſary, and not a poſſible Implication or Intention in the Devifor ; for the 
Heir's Title being plain and obvious, no Words by Conſtruction ſhall im- 
ach it, which will bear a contrary Signification. Ns 
Fid:theAu- As if A. deviſes Lands to his (a) Heir after the Death of his Wife; this 
thoritiesin is a good Deviſe to the Wife for Life by Implication ; for by the exprels 
the wy Words of the Will, the Heir is pot to have it during her Life ; and if the 


ing Section, 7: | : 
andern. 22. Wife has it not, none elſe can, for the Exccutors cannot intermeddle. 


2 Vern. 572. : . : 
2 Vent. 223. 8. P. (a) £0 if one having a Wife, and two Daughters, Heirs at Law, deviſes Lands 


to one of the Daughters after the Wite's Death; this gives the Wife an Eſtate for Life, though the 
Daughter is but one of the Coheirs. 2 Vern. 723. 


Bro. Dev 52. But if a Man deviſes to a Stranger, after the Death of his Wife, this 
Oro. Jac. 75. gives the Wife no Eſtate for Life by Implication ; for it is but a Demonſtra- 
Vern. 22. tion when the Eſtate of the Stranger ſhall commence. | 


2Vern. 572. 

2 Vent. 223. ? ; > 7 : . 
Rol. Abr. So if a Man deviſes his Term to his Son, after the Death of his Wife; 
844 this raiſes no Eſtate for Life in the Wife by Implication ; for here is no ne- 


ceſſary Implication ; that the Wife ſhall have it as in the former Caſe, be- 
cauſe the Son is not by Law to have the Term, as the Heir at Law is to 
have the Inheritance, without a particular Devife, but the Executor ; and 
therefore the Term in this Caſe may go to the Executor during the Life of 


the Wife. 
Rol. Abr. If a Man deviſes Land to J. S. and his Heirs, after the Death of J. D. or 
£44. after twenty Years, and the Deviſor dies during the Life of F. D. or before 


the twenty Years expired, the Land in the Interim thall deſcend to the 
Heir at Law; for during the Time this Deviſor has made no Diſpoſition of 
It, but left it to deſcend according to the Rules of Law, which carry it to 
the Heir. 

Vaugh. 262. If a Man deviſes all his Paſture Lands in D. to his youngeſt Son, and 
Cro.Car.365-21fo wills that all Bargains, Grant:, £c. which he had from C. ſhould be 
to his youngeſt Son, and the Heirs of his Body; it was reſolved, that the 
youngett Son ſhould not have an Eſtate-Tail in the Paſtures of D. by Im- 
plication, for the Words of a Will to diſinherit the Heir at Law, muft 
Page 67 have a clear and apparent Intent; and this at moſt could have been but a 
poſſible Implication, that the Deviſor might have intended the Son an In- 
tail in the Paſtures, which is not ſufficient to deſtroy the plain Title of Deſ- 

cent to the Heir at Law. | 
Cre. Jae 75: A. leaſes, upon Condition that the Leſſee ſhall not alien to any beſides his 
Rl abr. Children; the Lefſee deviſeth the Term to H. his Son, after the Death of 
$44. his Wife ; it was adjudged, that this Deviſe was no Breach of the Condition, 
for the Wife took no Eſtate by Implication ; for there can be here but a 
poſſible Implication at moſt ; and ſince the Intent of the Deviſor is the beſt 
Rule to conſtrue Wills by, it would be abſurd to ſay, that the Deviſor in- 
tended 
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tended to convey ſuch an Eſtate which muſt forfeit his own, therefore the 


Executor ſhall have it (a) while the Wife lives. (ahif aTerm 


be de viſed to 


Executors after the Death of the Wife : Quære, Whether ſhe ſhall have an Eſtate for Life, or ſhall 
the Executors have it during her Life, to perform his Will, and after her Death as Legatees. Vide 


Cro. Jac. 75. Vaugh. 261. f 


ll 


+ Why ſhould not the Wife have an Eſtate by Implication, (the Executors being the proper Per- 
ſons to take the 'T'erm, if not deviſed) as in Caſe of a Deviſe of an Eſtate in Fee to the Heir, after 


the Death of the Wile ? 


A. ſeiſed of a Manor, Part in Demeſne and Part in Services, deviſed all Moor,pl.24. 
the Demeſne to his Wife expreſsly, for her Life, and all the Services, for Vaugh. 265. 
fifteen Years, and then deviſed the whole Manor to a Stranger after her Death; 
it was reſolved, that the laſt Deviſe ſhould not take Effect till after her 
Death, and yet ſhe ſhould not have the Services for her Life by Implicati- 
on, but that the Heir ſhould enjoy the Services after the fifreen Years, 
while the lived; for there appears no neceſſary Implication that the thould 
have the whole for her Life, with an Excluſion of the Heir; and a poſſi- 
ble Implication is not ſufficient to exclude him; for nothing but the appa- 
rent Intent of the DNevitor can do that; but if the Deviſor had ſaid, that 
after the Death of his Wife and the Stranger, the Heir ſhould have the 
Manor, there the Wife by a neceſſary Implication thall have the whole Ma- 
nor while the Stranger and Wife live, and the Stranger cannot take any 
Thing whilft ſhe lives. 

From this it appears that the Rule, vis. where a Deviſee takes any Thing 
by an expreſ-. Deviſe, he thallnot have any other Thing deviſed by the ſame 
Will by Implication, is deſtroyed by the Diſtinction of a neceſſary and a 
poſlible Implication ; for the former Caſe proves, that a neceſſary Imp. 1ca- 
tion will give an Eſtate, though the Deviſee took by an expreſs Deviſe he- 
fore; and a poſſible Implication is ſuthcient in no Caſe to convey an Eſtate 
to the Diſheriſon of the Heir; for that is the principal Point between Gard- 
ner and S/eldon, in Vaugh. 263. where the Words of the Will are, that if 


Cro.Eliz.16. 
Vaugh. 263. 


my Son G. and my Daughters M. and K. die without Iſſue of their Bodies, 


then my Lands to remain to my Nephew V. it was adjudged, that the De- 
viſe to G. being Son and Heir, was void, and that the Daughters took no 
Eſtate by that poſſible Implication ; but their dying without Iſſue is only a 
Deſignation of the Time when the Nephew is to take. 

A. deviſed to his Wife 600 /. to he paid to F. S. for the Payment of 3 Lev. 259. 
Lands he purchaſed from him, and are already ſettled on her for her Join- 3 C99: 
ture ; the Lands were not ſettled on her ; and adjudged they did not paſs by Wright ad 
the Will by Implication, for there appears no Intent that ſhe ſhould have Mivell. 
them by the Will, and conſequently they cannot paſs from the Heir at Law 
by Implication, ſince the Deviſor was only miſtaken as to the Settlement of 
them in his Life-Time. 

A. deviſed all his Eſtate Real and Perſonal for the Payment of Debts aad Chan. Ca. 


Legacies, and deviſed 100 J. to his Heir at Law; this was decreed a good 196. Nerth 


Deviſe in Fee, but no implied Fruſt aroſe to the Heir at Law for the Sur- 2 


plus; for by that Conſtruction the Deviſee would have no Benefit by the De- L and 


viſe ; beſides, che Legacy of 100 J. to the Heir at Law is in this Caſe an T7, of 


Tra. byIme 


Exclufion of the Heir fron any further Benefit. * 
plication. 


* A. has two Sons B. and C. and deviſes Part of his Land to B. in Tail, a Page 68 
and the other Part to C. in Tail; and if any of his Sons died without Iſſue, 4 Leon. 14. 
then the whole Land ſhould remain to a Stranger in Fee; C. died, yet the 
Stranger could not enter into his Part, for the other Brother took it by Im- 


plication, the Words of the Will being, that the whole Land ſhall remain 


to a Stranger, which he cannot have while either of the Sons or any Iſſue of 
their Body be living. | 


Another 


. 


Vide ſubra Another Rule relating to Deviſes by Implication is this, that where the 
Letter (D). Deviſee takes a particular Eſtate of Inheritance by expreſs Words in the 
56. &. Will, ſuch Eſtate ſhall not be inlarged by Implication; for ſince Deviſes by 
Dyer 171-2. Implication are allowed in Favour to Wills, that where the Intention of 
114. the Teſtator may be preſumed, the Judges will purſue it, though it be not 
Moor 113. expreſſed in plain Words, yet there 15 no Room for ſuch Conſtruction where 
_ 2Leon 226. the Deviſee has an Eſtate given him by expreſs Words in the Will; for that 

Vent. 230. ould be to over-rule the plain Meaning of the Teſtator againſt his own 
Words; therefore if A. deviſes to B. for Life, the Remainder to C. and the 
Heirs Male of his Body, and if it happens that C. ſhall die without Heirs 
of his Body, then the Remainder to D. this is but an Eftate in Tail Male 
to C. becauſe that Eſtate being given to hin by expreſs Words ought not 
to be over-ruled by a bare Implication, that the Teſtator intended him a 
greater Eſtate by the Words, F he chance to die without Heirs of his 


It 2 Deviſe be to A. and his Heirs Male, and if he dies without Heirs of 
— his Body, then to remain to B. in Fee, this is but an Eſtate in Tail Male to 
4 for the Law ſupplies the Words of his Body, and ſince the Deviſor only 
() So if a gave it by (a) expreſs Words to him and his Heirs Male, it would be againſt 
32 n. plain Words, to let in his Iſſue Female by Implication on the other 
the Heirs of Words, if hie die without Heirs of his Bady. | 
his Bod | 
and if he dies without Heirs, theſe laſt Words will not againſt the expreſs Declaration of the Tei- 
tator give the Deviſee a Fee-ſimple by Implication. 2 Vern. 451. 


Bendl. 212. B. having Iſſue a Son and two Daughters by ſeveral Venters, the Son 
— died leaving two Daughters, and then A. deviſes one of his Meſſuages to 
Dyer 330. B. his own Daughter, and her Heirs for ever, and his other Meſſuage to 
Vaugh. 265. C. his Daughter, and her Heirs for ever; and if E. died without Iſſue, living 
C. then C. ſhould have B.'s Part to her and her Heirs ; and if C. die before 
her Age of ſixteen Years, then B. ſhould have her Part in Fee; and if 
both his ſaid Daughters ſhould die without Iiſue of their Bodies, then His 
Grand-daughters thould have the Mefluages ; C. died without Iſſue, hav- 
ing paſſed her Age of fizteen Years ; the Grand-daughters had Judgment 
for her Part, and the Words of the Will, if lis two Daughters died wwith- 
out Iſſue of their Bodies, did not create croſs Remainders for each other's Part 
by Implication, but only denoted the Time when the Heirs at Law ſhould 
have the Meſſuages; for, ſays the Book, no ſuch Implication will ſerve 
when there is an expreſs Gift and Limitation made to the Deviſees by the 


Teſtator himſelf. 


* 


(IH) Df the Diſpoſition of Goods and Chattels 
— by what Deſcription, and to whom 


2 Vern. 688. JF a Man deviſes to his Wife all his Perſonal Eſtate at a Place called JF. 
per Cuviets all his perſonal Eſtate, as Coaches, Horſes, Ic. there at the Time of 
* p, 41 £ his Death ſhall paſs, though not there at the Time of making the Will, the 

esd # Perſonal Eſtate being (6) fluctuating and varying until the Time of the 


b) VideS: 
1 ry * Teſtator's Death. 


Ihat a De- : 

vite of Things Perſonal is good, though the Teſtator had them not at the Time of making his 
Will, becauſe they go to the Executor, and paſs not by the Will, but by the Aſlent of the Exceutor, 
to whom the Will is caly directory, vide ſupra, Letter (B) 51, c. 


But 


are he? ie 


1 1 © 
But if J. 8. deviſes all his Houſhold Goods and Furniture which ſhould 2 Vera. 747. 


D EE V 


be in his Houſe at R. at his Death to his Wife, and afterwards going be- — =. 


his Steward gets the Head Landlord of the Houſe to accept of a 4 
8 of the Leaſe of the Houſe, and removes the Goods to — 2 — 
Houſe, and writes an Account of this to U S. who approves of it, the Earl and 
Goods will not paſs by the Will to the Wife; otherwiſe if they had been Se er. 
removed by Fraud to defeat the Legacy, or by any tortious Act without the 9. | 
Privity of the Teſtator. ; — 

& if a Man deviſes to his Son the Furniture of his Houſe at D. and two Vern. 239. 
Years afterwards orders Goods which he had bought in London to be car- decreed be- 
ried to his Houſe in D. and agrees with Carriers for that Purpoſe, but dies m—_— 
before the Goods are removed from London, theſe Goods thall not paſs by 3.a./ord 
the Will as Part of the Furniture of the Houſe at D. and Lord 


If a Man who has Debts due to him by Bond, and who is likewiſe poſ- 5 
ſoſſed of a Term for Years, deviſes one Moiety of his Perſonal Eſtate to 2 4 
his Wife, and afterwards ſeveral Legacies to other Perſons, and the Reſidue Hall. 18 
to J. S. the Wife ſhall have one complete Moiety, if the other is ſufficient 
to pay the Debts, and ſhe thall have a Moiety of the Leaſe, though it was 
obſected that a Leaſe was not uſually reckoned Perſonal Eſtate. 

If a Man poſſeſſed of a Leaſe for Years bequeaths ſeveral Legacies of Cro. Eliz. 


Plate and other Goods to ſeveral Perſons, and after deviſes all the Reſidue 387. 


of his Goods to his Wife, his Debts and Legacies being paid, and makes 


her ſole Executrix; by this Will the Leaſe paſſes to her as Legatee, for 
though by a Grant of omnia bona a Leaſe vaſſes not, yet by the Civil Law 
ba including all Chattels, and this being a Legacy, the Judges of the 
Common Law in this Caſe ought to be guided by that Law. 

If a Man deviſes 1200/. to J. S. and by general Words deviſes all his 2 Chan. 
Goods, Chattels, and Houſhold Stuff in and about his Houſe to the ſaid Rep. 190. 


" 3 J. S. Money in the Houſe will not paſs, he having a particular Legacy de- 


viſed to him. 

A. deviſed to his Niece all his Goods, Chattels, Houſhold-Stuff, Furni- Abr. Eg. 
ture, and other Things which then were or ſhould be in his Houſe at the 201. be- 
Time of his Death, and ſome Time after died, leaving about 265/. 2 10 
ready Money in the Houſe; and it was decreed that this ready Money did — 
not paſs ; for by the Words other Things ſhall be intended Things of like 
* — Species with thoſe before- mentioned. 

Plate (5) and Jewels will not paſs by a Deviſe of Utenſils, but (c) by a 
Deviſe of Houſhold Goods Plate will pas, | $290 95 py ola 


38. 


If a Nobleman poſſeſſed of a Collar of SS, and of a Garter of Gold, en 12 
and a Buckle annexed to his Bonnet, and many other Buttons of Gold and Earl of Nor 
precious Stones annexed to his Robes, and of many other Chains, Bracelets '5»mber- 
and Rings of Gold and precious Stones, deviſed all his Jewels to his Wife, 4% Cale, 
and dies, the Gartar and Collar of SS paſs not, becauſe they are not pro- - — __ 
perly Jewels, but Enſigns of Honour and State; and the Buckle in his 28 
Bonnet and Buttons — not, becauſe annexed to his Robes; but all the 
other Chains, Rings, Bracelets, and Jewels paſs. 

J. S. by Will deviſes thus: Item my Will and Pleaſure is, that the Fur- Apr. +> 
niture and Pictures in my Houſes at A. B. and C. ſhall always remain there, — Mith. 
and not in the Power of my Executors to diſpoſe of, but ſhall go with my 1705.Frank- 
ſaid Houſes to ſuch of my Grandchildren as ſhall be in the Poſſeſſion there-/in and the 
of, and then appoints that Plate gilt with Gold, belonging to his Chapel 9 
A. together with the Ornaments thereof, .ſhoutd remain to the perpetual > Vern. 502. 
* Uſe of the ſaid Chapel, and makes D. Exeeutor, to whom he gives all his S. C. illre- | 
Perſonal Eſtate, except what is before bequeathed, of what Nature or Kind Ported. 
ſoever, for his own proper Uſe ; and the Queſtion was, if the Plate the 8 
Teſtator conſtantly uſed, and removed with him when he went from one ge 79 


Houſe to another, ſhould go to the Executor by the laſt Clauſe, or be- 


long 


rn 


long to the Houſes under the Word Furniture ; and my Lord Keeper wa, WM 
of Opinion that Furniture in a large Senſe takes in Plate, but not here, be. 
cauſe he diſtinguiſhes the Chapel Flate from the Furniture ; and the Plate 
of ordinary Uſe that was carried with him could no more be ſaid the Fur. 
niture of one Houſe than of the others, and he meant only the particular 


Furniture of each Houſe ; ſo the Plate went to his Executors, and liable 7 


to Plainiiffs who were Creditors. 


2 Vern. 538. If a Man deviſes his Houſe, and all his Goods and Furniture therein, to * N 
Gayre and his Wife for Life, and after her Deceaſe to his Son R. and his Heirs, eu. 
Gayre, b cept his Pictures, which he gives to his Sons 4, and B. and he has Pictures 


Lord Keep- 


er, Hill, in Boxes as well as thoſe hung up in the Houſe, and likewiſe Pictures at his 

X705, Death, which he had not at the Time of making his Will, and it is proved 
in the Cauſe that he had Skill in Pictures, and frequently bought Picture, 
and ſold them again; the Exception of the Pictures ſhall extend as well tr» 
the Pictures hung up as Furniture, as to thoſe in Boxes; and as well to thoſe 
in the Houſe at the Time of the Will, as to thoſe bought in after the Will 


made, ſo that they ſhail paſs to his Sons A. and B. 


Abr. Eq. A Man deviſed all the Arrears now due, and unjuſtly detained from me { 
201. Att. by the Dean and Chapter of York, to be employed in a certain Charity; WR 


Gen. and 

Bury, Trin. 
1501. . 
were never demanded by the Teſtator, ſhould paſs; and per Lord Keeper, 


not; for though a general Deviſe of all a Man's Goods will carry all he 
had at his Death, though purchaſed after the making his Will ; yet here it 
is confined to the Arrears due at the making the Will. 


and the Queſtion was, Whether the Arrears incurred after the making of 
the Will, and a ſmall Time before the Death of the Teſtator, and which 


Abr. Fq. If a Man deviſes his Silver Tea-kettle and Lamp, with the Appurtenan- 5 | 
201, Myſe- ces, nothing ſhall paſs but the Kettle and Lamp, and the Box wherein th 
SP. Hunt Lamp was placed, and not the Silver Tea-pot, Milk-pot, Tongs, Straine! 


and Berkley. or Caniſters, 


2 Chan. Ca. 


wm and dies without ſuch Appointment, this is a good Bequeſt to the Party. 


Clerk. If one deviſes his Lands to B. in Fee, paying 40o/!. whereaf 200/. to be 
2 Ver. 181. at the Diſpoſal of his Wife, by her laſt Will, to whom the ſhall think fit, 
Deſert and and the Wife dies inteſtate, her Adminiſtrator ſhall have this 200. the Pro- 
8. P in perty thereof being abſolutely veſted in the Wife. 

2 Jo. 261. If Money is deviſed to younger Children, where there are divers Daugh- 
254" PP. ters and a Son, who by Birth is a younger Child, but is Heir at Law to x 
* 4 Res fair Inheritance, he ſhall not be conſidered as a younger Child, ſo as to take 
Nel. Ch by the Deviſe. 

Rep. 63. S. | 

P. in Nelſ. Ch. Rep. 188. Bretton and Bretton. Chan, Rep. 224. S. P. 


2Chan. Rep. If a Man deviſes Lands to be ſold for the Increaſe of Childrens Portions, 
1 a Child born ſince the Will ſhall have a Share. 

2 Vern. 10. So where one deviſed 20l. a- piece to all the Children of his Siſter H. and 
.Gzrbland the Queſtion was, Whether a Child born after the making of the Will, and 
and Mayas, before the Death of the Teſtacor, thould take by Virtue of the Deviſe ; and 
> 5 you. the Court decreed it to extend to the after-bora Child, the (a) Word Chil 
105 dren comprehending all. 

(a) Rut if it 

had been to the Children by the Name, ©, Whether a Child born after making the Will could have 
taken, vide Dyer 177. Co. Lit. 112, 6. See oft, 71. 


4 Vern. 35, A Man by Will deviſed all his Goods in ſuch a Houſe to G. for Life, 
Earl of Cl. and after his Deceaſe to the Heirs of J. S. and the Point was, whether he 
renn. that was Heir of J. S. ſhould take theſe Goods as Deviſee, and the ſaid 
page 71 Goods go to his Executors, although ſuch Heir die in the Life-time of G. 
or 


If a Man deviſes 4ol..to be paid to J. S. by him to be diſpoſed of in ſuch 2 4 
Manner as the Teſtator ſhould by a private Note acquaint him with, and 


DDR 


or whether he that was Heir to J. S. at the Time of G.'s Death ſhould have 
them ; and though it was urged that thoſe Goods were only the Furniture 
of the capital Houſe, yet my Lord Chancellor was of Opinion, that they 
abſolutely veſt in him that was Heir of J. S. at the Time of the Death of 
.S. and decreed accordingly. | 
2 If one deviſes his Lands for Payment of his Debts aud Legacies, and de- Vern. 153, 
EX viſes 400l. a- piece to two of his Siſters, and to his third as much as his Warcham 
*X Fxecutors ſhall think fit; the third ſhall have 400 J. allo, and be made and Brown, 
equal to her other Siſters if the Eſtate will hold out. | 

If a Man deviſes the Surplus of his Eſtate to his Grandchildren living at 3 


his Death; Grandchildren born after his Deceaſe ſhall not take, for it he and Parry, 


had ſo intended it, he would not have reſtrained it to Children living at his 
Death. 

If one deviſes the Surplus of his Perſonal Eſtate to the Children of A. 2 Vern. 405. 
and B. and neither of them has a Child at the Time of making the Will, = —— 
or the Death of the Teſtator, the Deviſe is executory, and ſhall extend to 
any Children that 4, and B. ſhall afterwards have, and the Children of 
each ſhall take per Capita, and not per Stirpes, they claiming in their own 
Right, and not as repreſenting their Parents. ; 

he Duke of Bolton by Will deviſed in theſe Words, wiz. Item, I gives Vern. 546, 
and bequeath unto ſuch of my Servants, as Mall be living with me at the Time 7. 
of my Death one Year's Wages : Per Lord Keeper, Stewards of Courts, and * 
ſuch who are not obliged to ſpend their whole Time with their Maſter, but — 
may alſo ſerve any other Maſter, are not Servants within the Intention of the deviſed, 
Will; but I will not narrow it to ſuch. Servants only that lived in the Teſ- with a parti 


g 0 , cularlntereſt 
tator's Houſe, or had Diet from him. given out of 


| it, the Ope- 
ration is by Way of Exception out of the abſolute Property ; where an abſolute Property is given, 
and a particular Intereſt given in the mean Time, this ſhall not operate as a Condition precedent, but 
as a Deſcription of Time when the Remainder-Man ſhall take in Poſſeſſiun. Bur. Rep. 233, 234. 


— 


_ T—— 


(1) Of 2 Deviſes of Lands of Jnhert- 
tance: And herein of Contingent Remain- 
ders, and Croſs Remainders, as ſar as they 
relate to this Place. | 
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N (a) Executory Deviſe is defined a future Intereſt, which cannot Abr. Eg. 
1 \ velt at th h of th | in- 156. 
e Death of the Teſtator, but depends upon ſome Contin (o)Ofwhich 
there axe... 

: Three 
Kinds: 1. Where the Deviſor departs with his whole Fee-Simple, but upon ſome Contingency qua- 
lifies that Diſpoſition, and limits a Fee upon that Contingency, which is new in Law, as appears by 
Brook 234. Mer 33. Vaugh. 271. d was firſt advanced in the Caſe of Hind and Lyon, 19 
Eliza. z Leon. 64. per Nottingham, 3 Chan. Caſes, 1. He. in the Cafe of the Duke of Norfoll. Se- 
cond. Sort is when the Deviſor 2 a future Eſtate to ariſe upon a Contingency, but does not part 
with the Fee at preſent, but ſuffers it to deſcend to his Heir, as a Deviſe to the Heirs of J. S. till 
> he ſhall have one, 7. and theſe have been frequent. Of the third Sort are Leaſchold, Intereſt, or 
4% . Terms for Years, for which vide infra Letter (K) poſt 76, Cc. and Salk. 226. os 
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gency which muſt happen before it can veſt. 


r J © 
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To underſtand this Doctrine, it muſt be obſerved as an eſtabliſhed Rule, Dyer 41. 
that a Fee cannot be limited on a Fee; as if Lands are limited to one and = 85. 
his Heirs, and if he dies without Heirs, that ſhall remain over to another, , perl, + 
this laſt Limitation is void ; ſo if Lands are given by Deed to one and his Co. Lit. 19. 
Heirs, ſo long as J. S. hath Iſſue, and after the Death of J. S. without Poph. 34. 
; .. IUttue,' 


n 


2 Rol. Rep. Iſſue, to remain over to another, this Remainder is likewiſe void, becauſe 
GG Aolp 363. the firſt Deviſee had a Fee, though it was a baſe and determinable Fee. 

3 _ I * Yet, in a Will ſuch Limitations may be good upon a Contingency, that 
Cro. Fus may happen within the Compaſs of a Life or Lives in (a) eſſe, or nine 
205. Rol. Months after the Expiration of a Life, or (5) a reaſonable Number of 


Abr. 626. Years; for theſe tend not to a (c) Perpetuity, which is ſo odious in Law; 


—_ Uke but this not by Way of direct (4) Remainder, but by Way of executory 
Candles viſe. 
muſt be lit, 


and burning out at the ſame Time, per Tari/Zen.—{b) As (c) the Caſe of Gardiner and Sheldon does, 
which therefore has been denied to be Law, which vide in Yaugh. 271. That 20, nay 30 Years have 
been thought a reaſonable Time. Salk. 229. pl. 8. (4) Where a contingent Eſtate is limited, and 
depends upon a Freehold which is capable of ſupporting a Remainder, it ſhall never be conſtrued to 
be an executory Deviſe, but a contingent Remainder, 2 Sand. 380. Purgiey and Rogers, 3 Ley, 
434. S. P. Carth. 310. 
3 Chan. Ca. As if Tenant in Fee-ſfimple deviſes his Land to 4. and his Heirs, and if 
9. he dies without Iſſue in the Life of B. then to B. and his Heirs ; though 
this be a Limitation of a Fee- ſimple upon a Fee; yet becauſe the Remain- 
der to B. muſt veſt upon a Contingency, which will fall in a Life, it has 
been held good as an executory Devile, 
ed So in the celebrated Caſe of (e) Fell and Brozwn, where one having three 
Sons, A. B. and C. by his Will in Writing deviſes Lands to B. his ſecond 
Son, and his Heirs for ever, paying 20/. and if B. dies without Iſſue, living 
A. then A. to have thoſe Lands to him and his Heirs for ever ; B. enters and 
ſuffers a common Recovery to the Uſe of himſelf and his Heirs, and then 
deviſes thoſe Lands to J. S. and his Heirs, and dies without Heirs, living A. 


(R 
Cro. Jac. 


590. Rol. 
Abr. 611. 


Palm. 131. 
2 Rol. Rep. 
216. 


Compaſs of a Life; and therefore if B. died with Iſſue, living A. or 
without Iſſue, after the Death of A. then this future Intereſt was never to 
ariſe ; ſecondly it was adjudged that this being a mere collateral Poſſibility 
was not bound by the Recovery ; for it had not Exiſtence at all when the 
Recovery was ſuffered ; and therefore the Recompency in Value could not 
extend to it; beſides, to allow the particular "Tenant to deſtroy any ſuch 
future Intereſt would be the Means of fruſtrating the moſt commendable 
Intentions of the Deviſor, providing for lis younger Children, or for the 
Payment of his Debts, Oc. 
Dyer 127. One by Will deviſes his Lands to his Mother for Life, and after her Death 
# Margine, to his Brother in Fee, provided that it his Wife (being then enſient) be de- 
livered of a Son, that then the Land ſhall remain to him in Fee, and dies, 
and the Son 1s born; and it was held that the Fee of the Brother 
ſhould ceaſe, and veſt in the Son by Way of executory Deviſe upon the hap- 
pening of the Contingency. 
palm. 135. One having Iſſue 4. his only Daughter and Heir apparent, by Will de- 
Dyer 33. viſes Lands in D. to her and her Huſband, and her Heir, upon Condition 
in Margine. that they ſhould afſure Lands in Fee to his Executors and their Heirs, to 
8 Eliz. perform his Will; and if they failed, then he deviſed the ſaid Lands in D. 
Cro, Jac. to his Executors and their Heirs, and died; and it was adjudged to be no 
592 Condition; (%) for then by the Deſcent to the Daughter being Heir, it 
2 if a would be deſtroyed; but it was held a Limitation, or an executory Deviſe 
— to his Executors, in caſe the Aſlurance was not made, and that they might, 
for Breach thereof, enter and ſell; for though a Fee cannot be limited upon 


Engliſh | 
Lands had a Fee abſolute, yet upon a Fee determinable it may, and enures as a new 


bay ho he original Deviſe to take Effect when the firſt Deviſce failed to make the Al 
a dum to the 


younger Sons, and in Default of Payment, that the Land ſhould go to them and their Heirs, though 
the Word Paying in a Will amounts to a Condition, vet becauſe that muſt deſcend to the Deviſee'as 
Heir, and no one elſe can take Advantage of his Default, it muſt be an executory Deviſe, to veſt in 
Default of Payinent by the eldeſt, 3 Co. 21 a. Cro. Eliz, 833. ainfworth and Pretty, 

I 


* 


— and it was adjudyed, firſt, that B. had a Fee-fimple, and yet the Limitation ; 
to A. good, as an executory Deviſe in Fee; for it was to happen within tbke 
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2 Tf A. deviſes Lands to B. for five Years from Michaelmas following, Page 73 
the Remainder to C. and his Heirs, this is a good Remainder, altho it can- Cro. Eliz. 
not veſt before the particular Eſtate begins, and the Freehold cannot be in 97% 
Expectancy, for in the mean Time the Fee ſhall deſcend to the Heir. 

115 One deviſes Lands to his Wife till his Son came to the Age of 21 Years, 2 Rol. Rep. 
Ss and then that his ſaid Son ſhould have the Lands to him and his Heirs, and 197. 
jf he dies without Iſſue before his ſaid Age, then to his Daughter and her Pa 
Heirs ; this isa good contingent or executory Deviſe to the Daughter if the 
Contingency happens, and in the mean Time the Fee deſcends to the Son as 
Heir; and if he lives to 21, though he after die without Iſſue, or leaves Iſ- 

>} ſue, though he die before 21, yet the Daughter is not to have the Lands, 
beſcauſe he is to die without Iſſue, and before 21, or elſe the Daughter can- 

not take. 

But where one having Iſſue three Sons, A. B. and C. deviſes to his Son A. Cro. Car. 

” after the Death of his Wife, to him and the Heirs of his Body lawfully be- — 3 
gotten in F ee-ſimple ; and if he die in the Life-Time of my Wife, that then Spalding 1 
my Son C. ſhall be his Heir, and dies; A. hath Iſſue, and dies, in the Life- C. cited. 
* Timeof the Wife; and it was adjudged that the Iſſue thould have the Land 3 Lev. 434. 
© fer the Death of the Wife, and not C. for it was in Effect a Deviſe to the ill. Rep. 
Wife for Life, Remainder to A. in Tail, Remainder to C. in Fee, upon the Ti. Rep. 
Contingency of As dying in the Life of the Wife, and does not abridge the 496. 
Eſtate-Tail, expreſsly given A. by his dying in the Life of the Wife. ee 

Baron and Feme being ſeiſed of a Copyhold, to them and the Heirs off Lev. 135+ 
the Baron, he ſurrenders it to the Uſe of his Will, and then deviſes it to the $29 v. 
Heirs of the Body of the Feme, if they attain the Age of 14, and dies gd Abr 
without Iſſue, and then the marries a ſecond Huſvand and has Iflue that at- an. 838 
tains the Age of 14, and then ſhe dies; and whether this was a good De- See Fearne's 
viſe, by Reaſon of the double Contingency, /cilicet, the having Heirs of her Kad 3d 
Body, and that ſuch Heir ſhould live till 14, was doubted ; but it was ad 116. — 
mitted that if the Deviſe was good, it muſt be by Way of executory Deviſe, 
which is allowable, when to take Effect within the Compaſs of a Life, but 
not after a Dying without Iſſue; for that tends to a Perpetuity, and it can- 
not take Effect by Way of Remainder ; for it is a new Deviſe to take Effect 
after her Death, and is not as a Remainder joined to her Eſtate ; but the 
Court being divided upon the Point of the Contingency, it was agreed to be 
adjourned into the Exchequer Chamber, and the Reporter ſuppoſes the Par- 
ties agreed afterwards, for he heard no more of it. 

If a Man having only one Siſter and Heir, who had Iſſue A. and after, Mod. 280. 
married B. by whom ſhe had Iſſue C. and D. deviſes Lands to his Siſter until Taytor and 
C. attains 21, and after C. attains that Age, to C. and his Heirs ; and if C. Bidd«/ph. 
dies before 21, then to the Heirs of the Body of B. and their Heirs, as they! l 
ſhall attain their reſpective Age of 21, and dies, C. dies before 21, living At B 188. 
B. and after B. dies, D. either as Heir of C. in whom the Fee was veſted, Ld. Raym. 
or as Heir of the Body of B. (though he could not be ſo during the Life of 07s 208. 
B.) being of Age after the Death of B. ſhall have the Eſtate by Way of = a 5 
executory Deviſe, and not the right Heir of the Deviſor. Will Rep, 

J. 10 
T42. pl. 38, 290. pl. 71, FT, 6056. 2 Will. Rep. 75, 1 pl. 109. * as 
Will. Rep. — ol. 64, — <p 304. Vo. 5-47 — 2 * 1 Ae 115 
4 Ch. Pre. 15, 67, 72, 96, 338, 421. 8 Mod. 254, 381, 382, 346. 9 Mod. 4, 28, 93, 10. 10 
1 Mod. 419, 422. 11 Mod. 207. pl. to. 12 Mod. 44, 52, 278, 283, 284, 594. Fitzgib. 314, 
| Rep N NR "a ney Rag _ 130, 5 Comyns 232. pl. 130. 2 Stra. 958. 2 Will. 
% Bk, 226. , M HBr 


If 4. hath Iſſue two Sons, wiz. B. and C. and deviſes Lands to B. for Lev. 11. 
Life; and if he dies without Iſſue living at his Death, that then the Fee Homes and 
2 ſhall remain to the Heirs of B. for ever, by which Deviſe B. has only an 7 
5 Eſtate for Life, the Remainder to his Heir not executed; and though 28. N 


the Keb. 29, 119. 
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the Reverſion deſcended on B. as Heir of A. yet it drowned not the Eſtate 

for Life, againſt the expreſs Deviſe and Intention of the Will, but left an 

Opening, as it was termed, for the Interpoſition of the Remainder, when 

* Page 74 it ſhall happen to interpoſe between the Eſtate for Life and“ the Fee; and 

b that this being a contingent Remainder, and not an executory Deviſe, wa 
barred by the Recovery ſuffered by B. 

2 Sand. 380. If one deviſes Lands to his Wife for Life, and if ſhe hath a Son, and 

Pureſiy and cauſes him to be called by the Chriſtian and Surname of Sampſon Sheltar, 

Heger. then after her Death deviſes the ſame to her Son, and if he dies before 21, 


add to the right Heirs of the Deviſor, and dies; and after the Wife marries 
Broughton, by whom ſhe hath a Son, which the cauſed to be chriſtened © 


2 Lev. 39. 
3 Keb. 11. 


3 Salk. 299. Sampſon Shelton, Efc. the Deviſe is good by Way of contingent Remainder, | 


but not by Way of executory Deviſe ; for when a contingent Ftate is limit. 
va 3 


ed, and depends upon a Freehold, which 1s capable of ſupporting a Re- 
mainder, it ſhall never be conſtrued an executory Deviſe, but a contingent 
Remainder ; adjudged, and that the Reverſion deſcending to the Heir of 
the Devifor till the Contingency happened, by the Bargain and Sale, and 
Fine thereof, by the Heir of Deviſor to B. and his Wife, and their Heirs, 

| before the Birth of their Son, the contingent Remainder was deſtroyed. 
Salk. 225. A. having two Sons B. and C. deviſed Lands to B. for 50 Years, if he 


pl. 4. Good- ſhould fo long live, and for my Inheritance after the ſaid ferm I deviſe IH 


right and the ſame to tne Heirs Male of the Body of B. and for Default of ſuch Iſſue 


Corniſb. 


Ld. Raym. 3. then to C. And the Court reſolved, 1%, that B. had not an Eſtate- Tail by þ : 


Skin. 408. Implication upon the Words without ue, becauſe the Deviſor had given + 1 
l. 3. him an Eſtate for Years by expreſs Words, and the Court cannot make ſuch FR 


4 Mod. 255. 
S. C 


a Conſtruction againſt expreſs Words, when thereby they would drown tbe 


12 Mod. 53. Eſtate for Years, and make an Eſtate of Inheritance. 2%, The Court held | "_ 


3 in this Deviſe to the Heirs Male of the Body of B. to be void in its Creation q v 
2 WU Rep. for Want of an Eſtate of Freehold to ſupport it; and they ſeemed not to 70 
think it an executory Deviſe, becauſe it was limited as a Remainder, and 


56, 


becauſe it was limited per werba in præſenti; for if one deviſes his Eſtate to 


the Heir of J. S. and J. S. is living, the Deviſe ſhall not be conſtrued aa 


executory Deviſe, and ſuch Deviſe is therefore void ; but if it were to the 
Heir of J. S. after the Death of J. S. that is good as an executory Deviſe. 
34ly, The Court held the Limitation to the Heirs of B. was become void by 
the Event, whatever it was in its Creation, becauſe John is now dead with- 
out Iſſue. 4hly, The Court held that if the Remainder to the Heirs Male 
of B. was void in Point of Limitation, then the next Remainder limited to 
C. took Effe@ preſently. 
Salk. 229, C. ſeiſed in Fee deviſed to Truſtees for 11 Vears, and then to the firſt 
pl. 8. Scat. Son of A. and the Heirs Male of his Body, and ſo on to the ſecond, third, 
terwoed and Ac. Sons in Tail Male, provided they the ſaid Sons ſhall take on them my 
_ . Surname; and in caſe they, or their Heirs, refuſe to take my Surname, 
— 8. C. or die without Iſſue, then I deviſe my Land to the firſt Son of B. in Tail 
Male, provided he take my Surname; and if he refuſe, or die without 
Iſſue, then to the right Heirs of the Deviſor. A. had no Son at the Time 
of the Deviſe, and died without Iſſue, and B. had a Son who was living at 
the Time of the Deviſe, who took the Surname of the Deviſor. The 
whole Court agreed that the Deviſe to B. was not a contingent Remainder, 
becauſe of the precedent Eſtate for Years, which could not ſupport it; it 
appears likewiſe by the Caſe, to be the Opinion of Treby C. J. and J. Pavel, 
that it could not be good as an executory Deviſe, if it were conſidered as a 
Deviſe to the Heirs of A. being limited per werba in preſenti ; but Blencow 
Juſt. held that the Deviſe to the Son of A. was ſuture ; for he ſuppoſed the 
Teſtator knew that A. had no Son, and the rather becauſe he does not name 
him; but it was adjudged in C. B. and affirmed in B. R. that the Kemait- 
der to C. was good, and veſted in him. 


A Man 


P77 
A Man deviſed Lands to his Executors till his Son ſhould come of Age, 3 Co. 19. 


d Boraſton's 


and when his Son ſhould come of Age, then he ſhould enjoy it for him and 641. 


his Heirs ; this is a Remainder executed in the Son, and not in Contingency, Head of Res 
for the Words 2 n and then in this Caſe only denote * the Time when the mainder and 
Remainder is to execute, and will no more make the Remainder contingent Reverſion. 
than in the common Caſe, when a Leaſe is made for Life or Years ; and“ Page 75 
after the Deceaſe of the Tenant for Life, or the Expiration of the Term 
for Years, then to remain to another; for though the Words be after the 
Term it ſhall remain, yet it is a preſent and not a contingent Remainder, 
for where Words refer to that which nuff needs happen, there ſhall be no 
Contingency. f ; | 
A. having Iſſue five Sons, (his Wife being enſeint with a fixth) deviſed Dyer 303. 
two Thirds of his Lands to his four younger Sons, and the Child in Ventre Hob. 33. 
2 Mere, if it were a Son, and their Heirs; and if they all die without 
Iſſue Male of their Bodies, or any of them; that the Lands ſhall revert to 
the right Heirs of the Deviſor; by this Deviſe the younger Sons are Te- 
nants in Tail in Poſſeſſion, with croſs Remainders over to each, and no Part 
ſhall revert to the Heirs of the Deviſor, till all the younger Sons be dead 
without Iſſue Male of their Bodies. 
A Man having two Sons deviſed Part of the Lands to one of them and Cro. Jac. 
his Heirs, and the Reſt to the other and his Heirs, and further wills that C95. 
the Survivor ſhall be Heir to the other, if either dies without Iſſue; by this 
the Deviſees are Tenants in Tail, with Remainder in Fee executed of each 
other's Part. 
But where a Man having three Sons, and ſeiſed of three Houſes, deviſed Cro. Jac. 
a Houſe ta each Son and his Heirs, with this Proviſo, that if all his ſaid 448, 665. 
Children ſhall die without Iſſue of their Bodies lawfully begotten, that then Gilbert and 
all his ſaid Meſſuages ſhall remain over, and be to his Wife and her Heirs 3 . 
and it was held in this Caſe, that theſe Words did not raiſe any croſs Re- Saund. 104. 
mainders, but that at the Death of any of the Sons his Houſe ſhould go 
immediately to the Wife ; and though a croſs Remainder may be by Im- 
plication where Lands are limited to two, yet they cannot rife where three 


or more Houſes are limited to three, (a) without expreſs Limitation, (a) No croſs 


N R . 
can be created by Implication in a Deed, nor by Will between three or more, unleſs the Words 22 


Will do plainly expreſs the Intent of the Deviſor to be ſo; as where Black Acre is deviſed to 4 
White Acre to B. Green Acre to C. and if they die without Iſſues of their Bodies, vel alterius corum, 
then to remain; there by Reaſon of the Words alterius eerum, croſs Remainders ſhall be. Vent. 
224. per Hale, C. J. a 


A. being ſeiſed of wo Meſſuages, and having a Son and two Daughters Bendl. 212. 
by ſeveral Venters, deviſed one Meſſuage to B. his Daughter in Fee, and PY< 339. 
another Meſſuage to C. his Daughter in Fee; and if C died before her Age 2 
of 16 Years, B. then living, then her Part to go to B. in Fee; and if B. Cale... 
died without Iflue, then both the Meſſuages ſhall go to his Son in Fee; B. 
died without Iſſue, and her Part went to the Son, and not to the ſurviving 


Daughter, becauſe the laſt Clauſe created no croſs Remainders, 


K) Df 


n 


* Page 76˙Q (K) Of Executozy Deviſes of Leaſes foz Bears: 
And herein of the Limitation of the Trult of a 
Term as far as it relates to, and agrees with 


a Deviſe thereof. 


F a Farmer deviſes his Term to A. for Life, the Remainder to another, 


8. | 3 | ® ., * 
Rol. Abr. no Remainder can be limited over at Common Law, yet it is good by Way © 
610. | executory Devile. y 
8 Co. 94. of (a) J 
(a) The 


great Queſtion in theſe Caſes was, Whether the Diſpoſition of the Term to a Man for his Life was 
not ſuch a total Diſpoſition of it, that no Remainder could be limited over, it being in the Eye of 
the Law a greater Eſtate than for any Number of Years ; and this was reſolved in the Affirmative 
in the Reign of 6 E. 6. Dyer 74. by all the Judges of England; but this Reſolution 1 very 
ſevere, and againſt natural Juſtice, that a Man ſhould be hindered from making Proviſion for his 
Family, and the Contingencies of it, occaſioned a contrary Reſolution, 19 Eliz. Co, Lit. 46. Dyer 
35. For the Judges obſerving the good Effect ſuch Limitations by Way of Truſt had, which were 
allowed in Chancery, permitted Farmers to diſpoſe of their Leaſes in the ſame Manner.by Laſt Will; 
and then the Chancery; the better to fix them in it, allowed of Bills by the Remainder-Man, to com- 
pel the Deviſce of the particular Eſtate to put in Security, that he in the Remainder ſhould enjoy it 
according to the Limitation ; but chen they perceived that this multiplied Chancery Suits, they 
. reſolved that there was no Need of that Way. 10 Co. 47. a. 52. b. Sid. 451. But that the particular 
Deviſee ſhould not have Power to bar the Remainder-Man ; ſo that the Law has been long ſettled, 
that executory Deviſes of Terms for Years are good, provided the Contingency is to happen with- 
in a Life, or 20 Lives all iz fe; for then there can be no Tendency to a Perpetuity, which was 
the great Miſchief apprehended from theſe Kinds of Limitations. Abr. Eq. 191. 


Rol. Abr. So if A. poſſeſſed of a Term for Years, deviſes it to B. his Wife ſor 18 
612. Cotton Years, and after to C. his eldeſt Son for Life, and after to the eldeſt Iſſue 
and Heath, Male of C. for Life, though C. had not any Iſſue Male at the (6) Time of 
— * the Deviſe, and Death of the Deviſor; yet if he had Iſſue Male before his 
1 Death, this Iſſue Male ſhall have it as an executory Deviſe; for altho' it be 
on aRefer- a Contingency upon a Contingency, and the Ifſue not in eſſe at the Time of 
ence out of the Deviſe; yet in as much as it limited to him but for Life, it is good, 


G) If and all one with (e) Manning's Caſe. 


poſſeſſed of 
a Term, deviſes it to B. his Wife for Life, and after her Death to his Children unpreferred, and 


after B. dies, C. then being the only Daughter of A. ſhall have it; for an executory Deviſe, that 
hath a Dependence on the firſt Deviſe, may be made to a Perſon uncertain. And. 60, 61. (c) Where 
a Term of 50 Years was deviſed to B. after the Death of C. and that C. ſhould have it during his 
Life, it was adjudged that this was a good Deviſe of as much of the Term as remained at the Death 
ef C. 8 Co. 95. Matthew Mannning's Caſe, | 


Cro. Car. But if 4. deviſes his Term to his Wife for her Life, and after her Deceaſe 
* to R. his Son ; and if B. die without Iſſue, then to C. Adjudged that this 
610, Deviſe to C. after the Death of B. without Iſſue, was void; for ſince it 
Sid. 456. could not veſt while B. had Iſſue of his Body, the Deviſe is no more than to 
— Jac. R. and the Heirs of his Body, which without Doubt had been void ; for tho 
4 Int 87. Men preſumed on the Judges when they firſt allowed of Remainders of 
3 Chan. Ca, Terms after Eſtates for Lives, and endeavoured to bring Remainders upon 
6, 10. Eſtates-Tail within the Reaſon of theſe Reſolutions and Conceſſions; yet 
the Courts would never endure thoſe Remainders, becauſe 'tis too foreign 
and diſtant to expect them after the Man's Death without Iſſue, and if they 
were allowed of, would make a direct Perpetuity, which is an undeniable 
Reaſon againſt any Settlement, for it is againſt the Nature of human Affairs 
ſo to ſettle an Eſtate in a Family, that upon no Contingency or Revolution 


of Fortune the Owner ſhall have Power over it. 
Therefore 


Cro. Car. tho' A. has the whole Eſtate, (for that is in him during his Life) and ſo . 4 


DBV IT 


* Therefore the Deviſe to B. in the above Caſe is an abſolute Diſpofition * Page 77 
oc the Term to him, and veſts it totally in him, and at his Diſpoſal, and. 

WF all go to his Executors during the Continuance of it, and ſhall never for nei * 
EX Default of Iſlue of his Cody revert to the Executors of the Deviſor. 611, 831. 
9 But ve 

239 10 Co. 87. Leonard Lovie's Caſe, and Sid. 37. which ſcem contra, but have been denied to be 
Law. 3 Chan. Ca 6, 10. 


| 0 If one poſſeſſed of a Term deviſes it to his Wife for Life, the Remain- lev. 290. 
der to his firſt Son for Life, and if he dies without Iſſue, to his ſecond Son, 1778. . 
 &27:. the Remainder to the ſecond. Son is void, for the Remainder of a 2Chan.Rep. 

lerm cannot depend upon a Paſſibility ſo remote, as the Dying without 14. 8. C. 

ue; although it was objected that the Deviſe was not to the firit Son and _ * 
his fue, (in which Caſe it was agreed it ſhould go ta his Executor), but Mo, 4. 22 
it was given to him for Life only, with an executory Deviſe to the ſecond, Keb. 637. 
Son, upon the Contingency of the firſts not having Iſſue at the Time of his 
Death. 

Ag, If a Man poſſeſſed of a Term for Years deviſes it to D. his Wiſe foro;, Tac-459e 
EX Life, and after to /. his eldeſt Son, and his Aſſigns, and if he dies without Ch and 
Iſſue then Ilving, to T. this being a perpetual Limitation by Intendment of Baily. 

Law is void; and if Men ſhould be admitted to make ſuch Deviſes, there Palm- 333, 
would not be any End of them, nor any Certainty. = h H 
8 


9 Rol. Abr. 612, 613. 8. C. Mod. 52. cited, and Sid. 37. cited. And in 3 Chan. Caſes 1, Cc. in 
1 the Duke of Norfoit's Caſe, where it is denied to be Law; and in Salk. 225. pl. 3. Carth. 266, 
denied to be Law; and that the eſtabliſhed Law in Cafes of this Nature is the Duke of Norfoll's 
Caſe. See the next Caſe. || 4 


— — 
ä 


1 Many ſubſequent Caſes have been decided, on the Principles upon which Lord Nottingham 
"68 proceeded. in his Deciſion of the Duke of Nor/olt's Cale. 


EY: A. having Iflue ſeveral Sons (the eldeſt Non compos) created a Term for 0 
| Years, and by another Deed declared the Truſt thereof to his ſecond Son, 4 We. dee 


and the Heirs Male of his Body, Remainder to his other Sons, provided creed by my 
that i! his eldeſt Son died without Iſſue, or not, leaving his Wife enſient Lord Not- 


with a Child, living the ſecond Son, ſo that the Earldom of =— deſcended 2 4 
on the ſecond Son, then the ſaid Term to remain to the third Son and the 41 = 


Heirs Male of his Body, with like Limitations to the other Sons; the eldeſt Keeper. 
Son died without Iflue, living the ſecond, and this Limitation to the third Vern. 163. 


Son was held good. — 1 an 


Ki | | the Houle of 
Lords, Nortz's Decree was reverſed, and Nottingham's eſtabliſhed. Chan. Ca. 33. And has been 
ever ſince admitted to be Law; and note, that executory Deviſes and Limitations of the I ruſt of a 
1lerm are governed alike. Vern, 234. Pollexfen 15 to 50. 


+ Upon the Ground of its being a Limitation to take Effet upon the Dying without Ine, within 
the Compals of a Life then in 1 See Feurne's Eſſay on Contingent Remainders and Ececutury 
Veviſes, 3d. Ed. 354. (a molt excellent Hreatiſe, anda very great Acquiſition to the Proteſlion.) 


If a Man poſſeſſed of a Term deviſes it to his Son; and if he dies un- 3Lev.22,23. 
married, and without Iflue to his Daughters; and if his Son be married, Cen and 
and has no Iſſue then living to enjoy it, then after the Death of his Son's mn. * 
Wife he deviſes it to his ſaid Daughters; the Deviſe to the Daughters is Caſc for it 
void, being a Limitation after the Death of their Brother without Iiſue; for does not 
It is not to be taken (as objected) that the Dying ſhould be without Iſſue liv- 3 e 
ing at his Death, and fo the Contingency to happen within the Compaſs of as be 
a Life; and if it ſhould be intended of ſuch dying without Iſſue, yet the of Sancers 
Court held it would be void, according to CI and Paylys Caſe ;* for and Cornife, 

. OL. 2 T. 


* Supra, this Page, C14. 


Vor. If. | CG tho' 
15 


DL Vi. 8.-£ e 


tho' ſuch a Deviſe hath prevailed in Caſe of an Inheritance, as in Pell and 
Ero. Car. Brown's Caſe +, yet it hath not yer prevailed in Caſe of a Term, and the 


230. andCro. Court ſaid they would not extend the Deviſes of Chattels to make Perpe- 
Jac. 461-2 tuities farther than they had been. 


here A. | ; 
poſſeſſed of à Term ſor Years deviſed it to his Wife for Life, and then that J. his Son ſhould have 


the Occupation thereof as long as he had Iſſue; and if he died without Iſſue unmarried, in the ſame 
Manner to another Son, the Remainder over; this Remainder upon the Death of the Son unmar. 
good; for here the Limitation is, if he dies without Iſſue unmarried, then the 
Remainder over wilich is upon the Matter, if he dies within the Term, unmarried, for he cannot 
have Iflue, unleſs he marries ; and this is a Poſſibility which the Law will expect, becauſe it will 
kappen in à Life; and there is no Difference between the Occupation or Uſe of a Term, or the Pro- 
ſits of the Land, and the Land itſelf, or the Leaſe or Farm; for a Deviſe of any of them will 


carry the whole Intereſt, And vide the following Caſes. 


ried was adjudged 


+ Ante 72. 


page 78 * Ifa Term is deviſed to A. and the Heirs of his Body ; and if A. die 
Salk. 225. without Iſſue, living B. then to B. this is a good Limitation, the Contin- 

8 35 g gency ariſing within the Compaſs of a Life. 
ys : wee A. deviſes to his Son, his Executors, Adminiſtrators and Aſſigns for ever, 
Archer. a Leaſehold liſtate ; but if he died before 21 without Iſſue, in that Caſe he 
Carth. 266. deviſes it over to his Brother; and the Queſtion was, whether the Remain- 
rad der over was good. It was objected that it was a Perpetuity, for that the 
2 Vern. 151. Remainder depends on the Son's dying without Ifſue ; for if he die before 
8 and zi, though he leaves a Child, and that Child afterwards dies without Iſſue, 
the Son may be ſaid to be dead before 21 without Iſſue; yet the Court held 

5 the Remainder good. 

Abr. Eq. One F. being poſſeſſed of a Term for Years deviſes it to his Wife for 
193. Life, and after her Death to R. F. for her Life, and after her Death to 
—_— F. F and his Children, and then deviſes in this Manner: And if it ſhall 
y happen the ſaid T. F. to die before the Expiration of the ſaid Term, not 
having Iſſue of his Body then living, then to go over to the Plaintiff for 
the Reſidue of the Term ; the Defendant's Title was by an Aſſignment of 
K. F. and T. F. of all their Eſtate, Right, Title and Intereſt; R. F. was 
dead, and 7. F. died without Ifſue ; and the Plaintiff brought his Bill to 
have an Aſſignment of the Term, purſuant to the Will; all that was in- 
ſiſted upon, tor the Defendant to difference this Caſe from the Duke of 
Norfolk's of a Term, and of Pell and Brown's Caſe of a Fee, was, that this 
| Contingency of his dying without Iſſue was not confined to his own Death; 
but that the Words then living thould relate to the Words before the Expi- 
ration of tle Term, and fo this went farther than any of the Caſes had ever 
et been carried: for he might have Iſſue for ſeveral Generations, and yet 
if ſuch Ifſue failed at any Time before the Expiration of the Term, then it 
was to go over, and this in a long Term tended _— to a Perpetuity ; 
and therefore ought not to be allowed but by the Deviſe to T. F. and his 
Children; and the ſubſequent Words, and if he die without Iſſue, the 
whole Term and Intereſt was veſted in him, and he might diſpoſe thereof 
as he thought fit, and it could not be reſtrained by the Words then living. 
which related only to the Words before the Expiration of the Term, and ſo 
the Remainder over to the Plaintitf void. But for the Plaintiff it was 
argued and decreed, that the Remainder to him was good by Way of 
executory Deviſe, and that the Words then living muſt relate to the Time 
of his Death; for otherwiſe there would be no Difference between this and 
the common Limitations of a Term to one, and the Heirs or Iſſue of his 
Body; and if he dies without Iſſue, the Remainder to another, which is 
void; for there it mult likewiſe be intended if he die without Iſſue before 
the Expiration of the Term, or during the Term ; ſince after the Expira- 
tion of the Term he can limit no Remainders over, becauſe yothing re- 
mains then to be limited ; but here it being limited over upon this Contin- 
geacy, ut he die without Iilue then living, wiz, at the Time of his Death, 
14 
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5 F it is good, beczuſe this Contingency muſt happen within one Life, or not 
at all for upon his Death it will be certainly known whether he leaves Iſſue 


or not; if he does the Contingency cannot take Place; if he does not, then 


it may; and this being to happen within the Compaſs of a Life, 1s good as 

an executory Deviſe, and differs in nothing from the Duke of Norfoll's 

*X& Caſe, ſave only that there it was by Proviſo ; and alſo upon the Death of 
*X another Perſon without Ifſue then living; and here it is upon his oven Death, 
® which makes no Manner of Difference. 


A Man poſſeſſed of a Term for 31 Years deviſes it to his Son V. during Abr.Eq.193, 
194. Targets 


* his Minority, and if he attains to his Age of 21 Years, then to him during 75 


his Life, if the Term ſhall ſo long continue, and no longer, and after his Ven Vern. 
* Death, to ſuch of his Iſſue to whom he ſhall deviſe it; but if he die with- 43. 195. 
out Iſſue, then to his other Son G. for the Reſidue of the Term; H. after- * Page 79 


: i wards died without Ifſue, or without making any Diſpoſition of the Reſidue The Cafe of 
of the Term; and the only Queſtion was, Whether by the Words of this 
Will the whole Term did not veſt in H. and it was decreed that it did not; 2Vern. 668. 


Peacock and 
Spooner, and 


for the Words die 2vithout Iſſue have a twofold Meaning, either without Iſſue 27 and 


at the Time of his Death, or without Iſſue, whenever the Iſſue fails; and J , Abr. 


Eq. 362. 


though in Caſe of an Inheritance, if Lands are deviſed to one, and if he die 1.392 . 

8 50 I $4 4 f 1 Fitzgib. 2 7, 
without Iſſue, the firſt Deviſee takes an Eſtate-Tail by Implication, which 320. Will. 
*X ſhall go to his Iſſue, and they ſhall take in a Courſe of Deſcent to all ſuc- Rep.432.pl. 


- . . 
ceeding Generations; but to make ſuch a Conſtruction in the Cafe of a 121.10Ned, 


Y 5 Term, vrhich cannot come to the Iſſue by Deſcent, is unneceſſary; and 
therefore in ſuch Caſe the other ConſtruRion of the Words, which 1s moſt 
natural and obvious, ſhall take Place; and it ſhall be intended Gly, if he 


die without Iflue living at the Time of his Death; and conſequently the 


1 Dying without iflue, being confined within the Compaſs of a Life, hinders 


not the Remainder over, but it may well take Place by way of executory 
Deviſe, according to former Reſolutions, 


(.) Df void Deviſes : And herein, 


1, Of deviſing what the Law already gives, or what the Policy of the Law 
will not admit. 


Lithough the judges are favourable in their Conſtruction of Wills, that 
if poſſible, the Intention of the Teftator may prevail; yet where the 
Teitator makes the ſame Diſpoſition of his Eſtate as the Law would have 
done, had he bcen filent, or where his Diſpoſition is made in ſuch general 
Terms, that his Intention is altogether doubtful and uncertain, and cannot 
be collected from the Words of the Will; or where the Teſtator is eftablith- 
ing a Settlement againſt the Reaſoa and Policy of the Law; in theſe Cafes 
the Judges have thought fit to reject the Will. 
Therefore if a Deviſe be made to J. S. and his Heirs, who is Heir at gol. Abr. 
Law to the Deviſor: this is a void Deviſe, and the Heir ſhall take by Deſ- 626. 
cent as his better Title for the Deſcent ſtrengthens his Title by taking away Hob. 30. 
the Entry of ſuch as may poſſibly have Right to the Eſtate, whereas if he Lag 70 
claims only by Deviſe, he is in by Purchaſe. Ny 
80 if a Man deviſes Lands to his Wife for Life, Remainder to J. S. 2 Leon. or. 
who Is Heir at Law in Fee; this is a void Deviſe to J. S. becauſe after the Sh 
Diſpoſition of the particular Eſtate, the Reverſion would have come to bim Na. 
by Deſcent, as Heir at Law. Rot. Abr. 
626. Pr. ſica 


G 2 A ſeiſed and Hela. 


e 


21 A, ſeiſed of Lands on the Part of his Mother, deviſes them to his Lxceu. 
Hedger ane tors for ſixteen Years, for Payment of his Debts, and aſter deviſes them 
88 to his Heir at Law ex parte Materna; this is a void Deviſe to the Heir a 
Law ; for though it was urged, to ſupport the Deviſe, that if it obtained, 
the Heir of the Part of the Father might in the End inherit, which he 
could never do if the Deviſe be rejected; yet they adjudged the Deviſe ty 
be void, becauſe there is no Alteration made in the Tenure of the Eſtate; 
nor is the Quality thereof any wiſe altered; but whether the Deviſee take; 
either by Deſcent, or the Will, it is a Fee- ſimple, and it were hut Acddun 
agere to make him take by Will. . 

* But where another Eſtate is created by the Will than would deſcend to 
the Heir at Law, or where the Quality of the Eſtate 15 altered by the De-. 
viſe, there the Diſpoſition by the Will ſhall prevail, though it be made ro . 
Hob. 29,30 the Heir at Law. Thus, where a Man had Iflue a Son and a Daughter, 8 
Cor nden and and deviſed that his Land thould deſcend to his Son, and if he died without 3 
— 860 Ifine of his Body, then the Land to go over, Oe. The Son by this * ul! 
Godo!p 461, took an Eſtate Tail. though Heir at Law to the Deviſor, becauſe here is an 
Rol. Abr. Eftate-Tail created by the Will; whereas a Fee-fimple would have deſcend- 
610, ed, which if the Deviſce were allowed to take; it would make the Remain- 

der over void. TS 
Lev. 127. So where 2 Man has Iſſue only two Daughters, and deviſes his Land; 
Tro. Eliz. to them and rheir Heirs ; this is a Devife to the Heir at Law, (for ſo are 
43!- ge the Daughters) and yer good, becauſe the Deviſe makes them Jointenants, 
. which Survivorſhip takes Place; whereas had they taken by Deſcent, 
Cole. they had been Coparceners, and therefore the Will altering the Quality of 
the Eſtate ought to prevail. | 4 
Hob. 33. A. deviſes his Land to R. for Lie, the Remainder to C. in Tail, the 
Perk. 506. Remainder to the next Heir Male of the Deviſor, and the Heirs Male f 
his Body; B. and C. died without Iſſue ; the next Heir of the Deviſor ws i 
a Daughter, and ſhe was adjudged to have the Land by way of Reverſion 
and Deſcent ; and though the haze a Son born afterwards, he ſhall no: 
take the Land ſrom her. | 
Co. Lit. 1%. Alſo Deviſes are rejected that are againſt the Reaſon ard Policy of the 
Dyer 33. Law; hence Deviſes as well as all other Settlements, which tend to intro-- 
3 _ A duce a Perpetuity, are void; for Wills, though favourably expounded, are 
02 ret to be conſtrued according to the common Rules of the Courts of Law 
Ge. and Equity; therefore a Deviſe to J S. and his Heirs, the Remainder ty 
J. D. and his Heirs, is void, becauſe the Law in no Caſe will allow a Li- 
mitation of a Fee upon a Fee, becauſe by the Deviſe to J. S. and his 
Heirs, the Devifor lias transferred the whole Eſtate to him, and therrthe 
Limitation over muſt be void ; nor can this Deviſe be good by way of fu- 
ture Intereſt, ora Remainder to veſt upon a Contingency, bezanſe no Man 
can ſay when the Heirs of J. S. will fail; and to allow the Remainder to 
D. to be good upon ſuch a diſtant Contingency, is to perpetuate the Eſtate 
in the Family of J. S. to preferve a Remainder in J. D. which probably 
may never veit. 
ph 3 A. deviſed his Manors, Meſſuages, &c. to the Draper Company, and 
1 their Succeſtors, upon Truft to convey to B. for Life, and to his firſt Son, 
en decrees, and all other his Sons for life, and to their Iſſue Male for Life; and for 
want of ſuch Iſſve to J. S. for Life, ard to his Iſſue Male for Life, Ec. 
and fo to a great Number of them for Life, and ſo to convey toties quot ies; 
and the Court held this Atrempt to make a perpetual Succeſſion of Eſtates 
for Life to be vain and impraticable ; however, that there ought to be 2 
ſtrict Settlement made, and the Intent of the Teſtator followed as far as the 
Rules of Law will admit of, and therefore directed a Settlement to be 
made, fo that ſuch who were in Being ſhonld be only Tenants for Life; 
but where the Limitation was to a Son not in Being, there he muſt be made 
Tenant in Tail Male. 
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4. deviſed all the Reſt of his Perſonal Eſtate by Leaſes, in Truſt, or 


o his three Nephews A. B. and C. and makes them Executors, Abr. Eq. 


otherwiſe, t 20). Nat. 


4 wills, that they ſhall give Bond to each other, that in caſe either die,” 44 
kan Iſſue of his Body, to leave at their Death all the ſaid Chattels and — 
perſonal Eſtate to the Survivors and Survivor of them; and the Bill was to 3 pecuniary 
| gacy cane 


have the ſaid Bonds given, but was diſmiſled, being an Attempt to intail abe rl 


Perſonalty.“ ed after a 
dying with- 


out Iſſue. Bur. Rep. 272, 273. 
* Why ſhould not the Ponds be given ſo far as reſpected the Leaſchold Eſtates ? Fide ante 56955, 


* 2, By Incertainty in the Deſcription of the Thing deviſed. * Page 8 


Deviſes are void and rejected where the Words of the Will are fo gene- Ley. 130. 
ral and uncertain, that the Feſtator's Meaning cannot be collected from 5:0. 191 
them; and therefore where a Man by Will, gawe all ts hie Mother, all to 2 
Vir Mother, twas adjudged that theſe general Words did not carry the Lands and Aa- 
to the Mother; for ſince the Heir at Law has a plain and uncontroverted dul. 
Title, unleſs the Anceftor diſinherits him, it were ſevere and unreaſonab'e 
to ſet him afide, unleſs ſuch Intention of the Jeſtator is evident from the 
Will; for that were to ſet up and prefer a dark and at beſt a doubtful Title 
to a clear and certain one. 

If one having Lands in Fee, and other Lands for Years, deviſes all his cro. C 
Lands and Tenements, the Fee-ſimple Lands only paſs ; but if a Man had 293. 
Leaſes for Years only, and no Fee-ſimple Lands, by the Deviſe of all his 
Lands and Tenements, the Leaſes for Years paſs, for otherwiſe the Wall 
would be merely void. 

So if a Man being ſeiſed of a Meſſuage in A. and of a Meſſuage and ſe- 2 And. 123. 
vera! Lands in B. deviſes to J. S. his Houſe in 4. with all other his Lands, 
Meadows, Paſtures, with all and fingular their Appurtepances whatſoever 
in R. yet the Houſe in R. ſhall not paſs ; for though by a Feoſſment or 
Leaſe of Lands in D. Houſes ſhall paſs, becauſe to be taken moſt ſtrongly 
againſt the Feoffor, c. and the Land paſſirg the Houſe thereupon muſt alfo 
paſs ; yer Wills are to be taken according to the Intention of the Deviſor; 
and when he deviſes his Houſe in A. and Lands in B. it cannot be preſumed 
that he would have more pats than by the Words is exprefled. * 


Perhaps another Reaſon might he a!Tgned, vis. That the Houſe could not, in Law, be conſi- 
dered as appurtenant to the Land, tho the Land might be appurtcnant to the Houſe. 


If a Map is ſeiſed of Lands in a Vill, and in A. ard B. two Hamlets Dyer 261. 
within the ſame Vill, and deviſes all his Lands in the Will, and in A. and 
dies, no Part of the Land in B. ſhall paſs; for bis naming one Hamlet 
only, fully ſhews his Intent, that the Lands in the other ſhonld not paſs. 

But where a Man having two ſcveral Moieties of Lands by Purchaſe Bulſt. 115. 
from the fame Perſon, obe lving in Kent, and the other in en, and he Built 156. 
deviſed all his Moieties in Kent ; and it was held, that both paſſed, for 08073. 
the Words being Al His Moieties they cannot be ſati:tied with one Moiety Cro The. 
only. 658. 

If one ſeiſed of Land, called Hay:s Land, lying in two Vills, wiz. A. ard cro Fhz. 
B. deviſes all his Land in A called Hayes Land, 16 hi, yourge't Son and 674. 
his Heirs, and in another Part wills, that if his ſeid Son dies without 
Iſſue, that his Wife ſhall have Hayes Land, and dies, and the Son- dies 
without Iſſue, the Wife ſhall have only that Part of Heres Land which 
les in A. becauſe no more was deviſed to the Son; hut ger lum, if the 
Devife had been to the eldeſl Son, and if he dice without Iflue, perkaps he 

| Could 


Rol. Abr. 
G1 3+ 

Cro. Car. 
447. vide 
Styl. 261. 


nn 


ſhomd have had all, becauſe the eldeſt Son had all, Part by Deviſe, and 
Part by Deſcent. a 

If a Man ſeiſed in Fee of two Houſes in D. adjoining the one 0 the other, 
and the one is in the Poſſeſſion of A. and the other in the Poſſeſſion of B. 
which is alſo the Corner-Houſe in the Strect of the Town ; and he deviſes 
his Corner-Houſe in the Poſſeſſion of A. and B. by theſe Words, only the 


Houſe which is in the Poſieſſion of B. ſhall paſs, which is the Corner. 3 0 
Houſe, and not the other Houſe which is in the Poſſeſſion of A. though it 


be next adjoining thereto ; for his Intent appears to be ſo. 


2 Leon. 120. A, ſold Land to B. but before a Conveyance was executed, B. ſold the 
Throp and ſame Lands to C. and then A. conveyed to C. and C. being thus ſeiſed, de- 


Thompſon. 


viſed the Land to his younger Son in theſe Words, I hequeath to R. my Sor 


* Page 82 all my Land which I purchaſed of B. whereas in Strictneſs of * Law he pur- 


Cro. Car. 


129, Jon. 
195. S. C. 


Cro. Car, 
57. 


Chan, Ca. 
262. 


Rol. Abr. 
613. 


Abr. Eg. 
209, 210. 
P 75 vat and 
eus ice. 


Skin. 110. 


pl. 5. Dare 
rot' and 
Cameam, 


chaſed them from 4. who conveyed them to him ; yet this was allowed 


to be a ſufficient Deſcription of the Land, and conſequently a good Deviſe 


of it, becauſe the Purchaſe was really made from B. the Money being paid 
to him. | | 

If one deviſes his Houſe wherein J. S. dwells, called The White Swan in 
Old Street, to J. N. Fc. and dies, and at the Time of his Death and mak- 
ing of the Will J. S. occupied the Entry only, and three of the upper 
Rooms of the Houſe, and others occupied the Garden and other Parts of 
the Houſe ; yet all the Houſe paſſes; for the Houſe imports the whole 
Houſe, and the Sign of the Vite Swan makes it ſtill more certain. 

If a Man is ſeiſed of a Meſſuage and two Acres of Land in A. and of 
two Acres of Meadow in B. and hath uſed and occupied the two Acres of 
Meadow, being four Miles diftant from his ſaid Houſe, together with bis 
ſaid Houſe and Lands in A. and deviſes the Houſe cum omnibus & fmgulis 
pertinentiis ſuis adinde ſpefian' to J. S. the two Acres of Meadow thall rot 
paſs ; for by the Words cum pertinentiis Lands paſs not, but ſuch Thing 
only as may be properly appertaining ; otherwiſe if the Words had been 
cum terris pertinentibus, for then the Lands uſed therewith ſhould have 

aſſe d. 

If A. deviſes ſeveral Pecuniary Legacies, and alſo ſome Lands, and then 
deviſes all the Reſt and Reſidue of his Money, Goods and Chattels, and 
other Eſtate whatſoever, to J. S. whom he makes Executor, he having 
other Lands, they ſhall paſs by the Will. 

But if a Man ſeiſed in Fee of three Tenements, and poſſeſſed of divers 
Goods, and of a Leaſe for Years, deviſes one Tenement to one of his Sons, 
and another Tenement to one of his Daughters, and then adds, Item, / 
make my two Sons Executors of all my Goods, moweable and immoveable, and all 
my Lands, Debts, Duties and Demands s by this Clauſe no Efſtete in the three 
Jenements of which the Deviſor was ſeiſed in Fee, paſſed to the Executors 
by Force of the Words, And all my Lands; becauſe that theſe Words might 
well be ſatisfied by the Leaſe for Years of Land which pafled by it. 

A. deviſed in the following Manner: I make my Niece Executrix of all my 
Gods, Lands and Chattels ; the Teſtator had a real and perſonal Eſtate, 
but no Leaſes or Intereſt for Years in any Lands whatſover ; and the Queſ- 
tion was, Whether any, or what Eſtate paſſed in the Lands, by is De: 
viſe ? And my Lord Chancellor was clearly of Opinion, that the real 
Eſtate did not paſs by theſe Words; and that the Word Lands was not 
(as objected) uſeleſs, and to be rejected, for that in all Probability there 
might be Rents in Arrear of thoſe Lands, which would paſs to the Niece 
by her being made Executrix. | 
If A. deviſes certain Lands to his youngeſt Son in Fee, and deviſes all his 
Lands in D. to his Wife for Life: Item, I give to her for Life the Lands 
which I hold of C. T. tem, I give to her all the Lands which I purchaſed 
of F. S. liem, I give my Lands to my Son E. and his Heirs for ever; 
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not only the Lands purchaſed of J. S. but alſo the Reverſion of all the 


others do paſs by theſe Words. ; 

If A. being ſeiſed of the Manor of B. and of other Lands in the County Allen as. 
of S. deviſes the Manor of B. for ſix Years, and Part of the other Lands to 
S. in Fee; and then comes this Clauſe, and the Reſt of my Lands in the 
County of S. or elſewhere, I give to my Brother, tc. by this Deviſe he ſhall 


have the Reverſion of the Manor. 

A. ſeiſed in Fee, deviſed a certain Houſe by Name to J. S. for Life; and» Page 83 
by another Clauſe he deviſes to his Wife, the better to enable her to pay, Vent. 285. 
his Legacies, all his Meſſuages, Lands, Tenements, and Hereditaments, Willow and 


not above diſpoſed of. Adjudged, that by theſe Words, the Reverſion of eek — 


the Houſe deviſed to J. S. paſſed. e 
| ror in the 
Exchequer Chamber. Carth. 50. S. C. where it is ſaid $ have been adjudged in King James II. 
Time, that the Reverſion did not paſs; but a Note is added, that theſe were King Fames's Judges, 
and that Mich. 1. . Y M. it was adjudged, that the Reverſion paſſed; which Judgment was af- 
firmed in the Exchequer Chamber by all the Judges; and the rather, becauſe it appeared that the 
Heir at Law had 201. per Annum deviſed to him; fo that he being taken Notice of, the Intent was 
more apparent. Yide Lev. 212. S. P. adjudged, and 3 Mod. 228, which ſeems contrary, but has | 


'been denied to be Law, 


A. ſeiſed in Fee, deviſed Black-acre to B. for Life, and deviſed to C. all > 2 
oo an 


his Lands not before deviſed, to be ſold, and the Money to be divided be- 2 


tween his younger Children; the Queſtion was, whether the Reverſion of reed ac- 
Black-acre paſt by the Deviſe of all his Lands not before deviſed ; and it cordingly. 
having been referred to the Judges of the Common Pleas, they unanimouſly 

agreed and certified, that the Reverſion was well deviſed. 

A. by Virtue of ſeveral Settlements, being Tenant in Tail after Poſlibility, vern. 6+ : 
of Iſſue extinct, of ſome Lands, Remainder in Fee to Truſtees, in Truſt for between Sir 
him and his Heirs, and as to ſome other Lands, being Tenant for Life, Litton Str:de 
Remainder to his firſt and other Sons, Remainder to Truſtees in Fee, in = _ 
"Truſt for the right Heirs of B. whoſe Heir A. was, and as to other Lands, uſe by — 
being Tenant in Tail, Remainder to the right Heirs of his Father, whoſe Lord Chan- 
Heir he likewiſe was; and being likewiſe ſeiſed of a very conſiderable Real cellor, aſſiſt- 
Eſtate of his own Purchaſe, and poſſeſſed of a large Perſonal Eſtate, made 1 
his Will, and deviſed ſome Part of his Lands to his Wife for Lite, and the Rolls, 
gave ſeveral Legacies, and having no Iſſue, deviſed all other his Lands, Trever C. J. 
Lenements and Hereditaments, 9ut of Settlement, to his Nephew, provided and J. Tree 
he took on him his Sername, ſubject to raiſe 4ocol. in caſe the Teftator 7” 
left a Daughter; and it was held, that all the Fflates thus ſettled paſied by 
the Will, notwithſtanding the Words ont of Settlement, for the Word Here- 
ditament comprehends a Remainder or Reverſion, as well as an Eſtate in 
Poſleſſion. 

So where A. being ſeiſed in Fee of Lands in D. upon the Marriage of his Abr.Fq.211. 
eldeſt Son, ſettled thoſe Lands on him in Tail Male, Remainder to his own Cheftcr and 
right Heirs ; and being ſeiſed in Fee in Poſſeſſion of other Lands in M. I. CI ge, de- 
and M. deviſed all his Meſſuages, Lands, J'enements and Hereditaments in 2 oxy 
N. L. N. or eljez»/ere, not by him formerly ſettled, for the Payment of his cellor, aſſiſt- 
Debts; and after Debts paid, then to J. S. a ſecond Son, and his Heirs for ed by Rau. 
ever, and died, and ſoon after the eldeſt Son died (not having barred the a 5 4 
Remainder) without Iſſue Male, but left ſeveral Daughters; and it was held, 44 N 
1%, That the Word el/eavhere was a ſufficient Deſcription of the Lands in | 
D. though of greater Value than thoſe in M. IL. and M. that it was of itſelf 
a ſignificant and expreſſive Term ; and the rather ſo in this Caſe, becauſe 
there were no Lands or Out-ſkirts not particularly enumerated, to which 
it could be applied, but to thoſe in D. 24y, That the Words Meſſuages, 

Lands, Tenem-nts and Fered:taments, were ſufficient to paſs the Reverſion of 
the Lands in D. notwithſtanding the Exception, or reſtrictive Words not 
formerly ſettled. 

But 


ern n e 


Bur if 4. deviſes Lands to B. in D. S. and T. and all his Lands elſewhere, 
and he hath a Mortgage of Lands, not lying in P. S. or J. which 1s of 
more Value than the Lands in D. S. and T. the mortgaged Lands will not 
Caſe, de- paſs, for he could not be thought to mean to comprehend Lands of ſo 


_—_ _—_ much Value, under the Word elſezvhere, which is like an Cc. that comes 
C Report- + | 


er ſays there In currente calamo. 

were other 

Circumſtances in the Caſe, which ſhewed that it was not his Intention that the mortgaged Lands 
mould paſs; and Vern. 3. S. C. it appears, that there were ſome ſmell Parcels of Land not ſpecified, 
and of the ſame Nature of thoſe deviſed; to which the Covrt held the Word 1 was applica- 
ble, and not to the mortgaged Lands, which were of a different Nature, and of greater Valuc; and 
that the Teſtator had charged the Lands deviſed with a Rent-charge of 80/7 per Aanum, Which he 
could never intend ſhoi:ld iſſue out of Lands which were every Day redeemable. 


2 Vent. 351. 
Sir Thomas 
L ittleton's 


2 Vern. 623. By a general Deviſe of all Lan s, Tenements and Hereditaments, Mort- 
gages in Fee, though forfeited, will not paſs; ror will they paſs by ſuch a 
general Deviſe, though the Equity of Redemption is after the Making of 
the Will forecloſed or rele{ed. 

* Page 84 A. having ſettled all his Eftate of Inheritance on his Wife for Life, 

Abr EA. 21, for her Jointure, makes his Will, and thereby deviſes ſeveral pecuniary 

212. 44@rk-] egacies to ſeveral Perſons, and then fays, all the Reſt and Reſidue of 

often my Eſtate, Chattels Real and Perſonal, I give and deviſe to my Wife, 

Gill. Eg. whom I make ſale Executrix; and the only Queſtion was, whether by 

l this Deviſe the Reverſion of the Jointure Lands paſſed to the Wife ; and 
m Lord Keeper having taken Time to conſider of it, delivered his Opi- 
1107, that it did not, becauſe the precedent and ſubſequent Words ex 
ain his Intent, to carry only his Perſonal Eſtate ; for in the firſt Part 
of his Will, having given only Legacies, and no Land whatſoever, th: 
Words all the Reſt and Reſidue of his Eftate are relative, and muſt be 
intended Eſtate of the ſame Nature with that he had. before deviſed, 
which was only Perſonal ; for having before given no Real Eſtate, there 
could be no Reſt or Reſidue of that out of which he had given away 
rone; then the Words Catel, Real and Perſonal explain the Word 
Eliate, and ſhew what Sort of an Eſtate he meant, and make the Deviſe 
as if he had ſaid, all the Reſt of my Eſtate, whether Chatrels Real or Per- 


ſonal, Cc. and ſo confine and reſtrain the extended Senſe of the Word 
Eflate. 


N > 
Net. 39. 


3. By Incertainty in the Deſeription of the Perſon to take. 


If A. deviſes Lands to the eldeſt Son of 


Abr. Eq. J. F. by the Name of }Fillias:, 
ans. when in Truth his Name was Antrew, the Devile is (a) good. 
(a) A De- 


viſe to the eldeſt Son of . &. is good, 
or though ſhe be called Ex. or Emlyn, 
Lic. 3.-A Deviſe to the 5 | 


or to his Second or Youngeſt; ſo is a Deviſe to the Wife of J. &. 
and to Robert Earl of, £7, though his Name was Herr», Co. 


1 rock, Fanuly, or Houſe, is good, and it ſhall be intended of tac ticir. 

Cro. Eliz, If a Man has Iſſue two Sons, and deviſes his Land to his Son, without 

743. ſpeciſying which he means, this is void for the Uncertainty ; for to conftrue 
it a Deviſe to the E'dett, is to make it an impertinent Deviſe, that being no 
more than Afum agere ; and to conitrue it a Deviſe to the Youngeſt, een: 
ſtill more unreaſonable, becauſe that is to diſinherit the Heir at Law with- 
out an apparent Intention of the Teſtator to warrant it, and to ſet up 4 
doubtful Title in Deſtruction of a clear one. 

5. Co. 6?P. If a Man has two Sons named F. and deviſes to his Son J. all his 


Lands, this is a void Deviſe for the Uncertainty, unleſs it can be proved that 
the Teltator meant ore of them in particular; by the eIder Son's being be- 
yond Sca, probably dead, Sc. for theſe Circuniſtancęs clear vp the Intent 
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15 Daughter ſhall have it. 


8 EX. 
of the Teſtator, and ſuch Averment i: (5) admitted, becauſe it is conſiſt- (3) But for 


. 


and the Conſtruction and Judgment thereon muſt be this 244. 


ent with the Will; Rong 


genuine, becauſe taken from the Words of the Will. ee 

If à Man hath Iſſue two Sons and two Daughters, and deviſes his Land 8 
to his Wife for Life, and that after her Death the fame ſhall remain to bis A. Fliz 
Itlue ; this is a void Deviſe as to the Remainder ; for having ſeveral Chil- Toer and 
dren, it is (c) uncertain what Iſſue intended. $4yor. 

() But wile 

Raym. 83. S. C. cited, and denied to be Law; and that it ſhall go to the eldeſt Son, Tor lilue is uoz:cz 
colloetivum ; and ſo is 3 Lev. 433. aud 6 Co. 17. 


If a Man has Iſſue eight Daugliters by three ſeveral Venters, and one palm. 303. 
Son, and deviſes his Land to his youngeſt Daughter, the Remainder to vid Styl. 
his Son in Tail, the Remainder to his two Daughters by the middle Ven- 40. 
ter for Life, the Remainder Proximo de Sanguine of the Deviſor, and dies, 
and after the eldeſt Daughter has Iſſue, and dies, and after the Son, and all 
the other Daughters, except the to Daughters by the middle * Venter, Page 85 
to whom it was given for Life, die without Iſſue, the Iſſue of the eldeſt 

If a Man deviſes all his Lands to one of his Couſin Nich. Amher/l's Raym. 82. 
Daughters, that ſhall marry a Norten within fifteen Years, and dies, and Baie and 
Nich. Amherfl having three Daughters, one of them marries a Norton with- Aue, ad- 
in the fifteen Years ; this is a good Deviſe to her notwithſtanding the Un- Je 
certainty, and the Law ſupplies the Words, who /hall firſt marry. 

If a Man deviſe; Lands to J. S. in Iruſt for A. and the Heirs of his 2 Vent. 263. 
Hody Remainder to B. for Life; and further wills that if A. die without 
Iſſue, and B. be then deceaſed ; then, and not otherwiſe, he gives the 
Lands to J. M. and his Heirs, though 4. dies without Iffue, and B. ſur- 
vives; yet after the Death of B. 7 NM. ſhall take, for the Words, if B. 
be then deceaſed, expreſs the Tettator's Meaning, that B ſhould be 
ſure to have it for Life, and alfo thew when J. N. ſhould have it in 
Poſſeſſion. g 

A. deviſes Lands to Truſtees in Fee, in Truſt to pay Del. s and Le ga- vern. 362. 
cies, and after thoſe Debts paid, then to ſell; and if any of the Teſtator's Hu-i/:p ard 
Name would buy, ſuch Perſon to have the Lands 200 J. leſs than the Mate u. 
Value; one of the Teſtator's Name brings a Biil for this Benefit of Pre- 
emption, but not till the Teftater had been dead twenty-five Years, but 
the Bill was diſmifled; for if two of the Teſtator's Name ſhould claim the 
Benefit of the Deviſe, who muſt have it? 

A. deviſed Lanas to "Truftees, in Truſt for his Daughter for Life, Re- 2 Vern 665. 
mainder to the ſecond Sen of her Body to be gotten in Tail Male, and fo T 
to every younger Son; and in default of ſuch Iflue Male, to her eldeſt drs 
Daughter, and to the firſt Son of her Body, taking upon him the Name 
and Arms of the Teftator ; and adds further, that he did not by his Wi! 
deviſe the Eſtate to the eldeſt Son, becauſe that he expected that his Daugh- 
ter would marry ſo prudently, as that the eldeſt Son would be provided 
for; the Daughter married, and had Iſſue a Son, who died in twelve 
Months after his Birth; ſhe afterwards had another Son born, after the 
Death of the firſt ; this ſecond muſt take according to the Words of the 
Will, though contrary to the Intention of the Teſtator. 

If A. R. and C. being Aliens and Brothers, A. has Iſſue a Son, and B. 1 
and C. are naturalized, and B. purchaſes Lands, and deviſes them to the Forſpir and 
Heir of his Brother A. and his Heirs, and B. dies, leaving A. and his Son ; . 
the Deviſe is void for the Incertainty, who is intended thereby; for 4. 
being an Alien, can have no Heir, or however being living, can have none 
during his Life; but p-r Glyn Ch. Juft. if it had been found that the Som 
0: A. was the reputed Heir of A. though A. was an Alien, yet his Son 
vught have taken by this Devile. 

| A Man 


bern 1 Os 


Hob. 29,30. A Man had Iffue a Son and a Daughter, the Daughter was married, and 
Corndes bad Iſſue two Daughters ; the Father deviſed, that all his Lands ſhould 
and Clerk. deſcend to his Son, provided that if his Son died without Iſſue of his Bo. 

dy, then my Land to go to my right Heirs Male of my Name and Pof. 

terity for ever; the Son died without Iſſue; and upon Ejectment between 

the Brother of the Deviſor and the Daughters, this was held a void De. 
page 86 viſe, becauſe neither could claim under the Deſcription of the Will ; net 
{a} ThisRe- the Brother, becauſe, though he was of his Name, yet he was not his (a) 
folution is Heir; and taough the Daughters were his Heirs, yet they were not 
foundedona r his Name, and ſo not within the Words of the Will, and conſequent- 


. ly the Limitation void for the Uncertainty. 


Old Books, 


viz. That he who takes by Deſcription or Purchaſe as Heir, muſt be Heir General, or compleat Heir, #4 
for Inſtance, if Lands are deviſed to the Heirs of J. S. and J. S. is living at the Death of the Teftator, 


the Deviſe is void, for Non eft heres wiventis; ſo if Lands are deviſed to the right Heirs Male of J. 5. 
and the Heir of J. S. is x Female, the Deviſe is void; or if the Deviſe were to the Heirs Female, and 
the right Heir had been a Male, it would be void in the fame Manner; to which Purpoſe vide Moor 
$60. Co. Lit. 24. b. 2 Leen. 70. Dyer gg. Hob. 33. 1 Co. Archer's Caſe, 1 Co. 103. Shelly's Caſe; 
but notwithſrandins theſe Authorities, this Doctrine has been ſhaken by the following more modern 
Reſolutions, in which it is held, that a ſpecial Heir may take by Purchaſe ; ard that a Deſcription 
of a Perſon by the Name of Heir, tho' not Heir General, operating with the Intention of the Tef. 
tator, is fufficient to aſcertain the Perſon to take. Yide Abr. Eq. 214, 215. Beaumont and Long, 


2 Vern. 729. Netocomen and Bartham, 


If a Man deviſes Lands to A. and his Heirs, during the Life of B. in 


2 Jon. 99. Truſt for R. and after the Deceaſe of B. to the Heirs Male of the Body of © 


— B. now living, B. having one Son then living; by this Deviſe a Remainder 
James and is immediately veſted in the Son, for the Words Heirs Male now living, in 


Richardſon a Will, are a full Deſcription of the Son, who then was the Heir appa- 
— ne of B. and known by the Deviſor (who was his Uncle and God- father) 
the Exche- to be ſo. 

ger Cham- 

ber; but the Judgment of Reverſal was reve: ied in the Houſe of Lords. 2 Lev. 232. S. C. and per 
Terixæ, this Point was tried again upon a new Ejectment; and like Judgment given as at firſt in B. A. 
which was confirmed in the Exche-quer- Chamer, and likewiſe in the Houſe of Lords, Vent. 334. 
S. C. by the Name of Burebet and Durdant. 2 Vent. 311. 8. C. Raym. 330. S. C. 3 Keb. 32. 8. C. 
Follex. 457. S. C. | 


Abr. Fq. 213. 4. deviſed in this Manner: I give to my eldeſt Heir Male, and his Heirs 

Baker and Male for ever, all.my Lands in ſuch a Place ; and if there be a Female, 

Hall, ad- ſhe to have 121. per Annum, as long as ſhe lives; the Jeſtator had two 

22 "Y in Sons, the eldeſt of which died in his Life-time, leaving flue ; and it was 

aAajudged, that the Lands ſhould go to the ſecond Son, and not to the Daugh- 
ter of the eldeſt, though ſhe was Heir General. 


J. F. deviſed to Truſtees in Truſt, aſter Debts and Legacies paid, to 


2 Vern. 729 


X-2vcomen convey to A. his Couſin, and the Heirs Male of his Body, and for W. ant of 1 10 


ard Fort ſuch Heirs Male, then to the Heirs Male of the Body of B. his Great 
Months Grandfather, and for Want of ſuch Heirs Male, to his own Right Heirs 
Aebated. for ever, and gave to his Siſter 2000], to be put out at Intereſt during her 
Life, the to receive the Intereſt, and aſter her Death to her Children, and 

died; and ſoon after A. died without Iflue, and C. being Heir Male of B. 

the Teſtator's Great-Grandfather, but not Heir General, there being a 
Daughter of an elder Brother; the Queſtion was between him and the 
Teſtator's Siſter, and the Heir at Law, who had the 20007. deviſed to 

her, whether the Deviſe was void, or not; and my Lord Chancellor held 

the Deviſe good, and that C. ſhould take as a Perſon ſufficiently deſcribed 


and intended by the Teſtator. 
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F Ü 
4. By the Deviſee's dying in the Life- time of the Deviſor. 


If a Man deviſes Lands to A. and his Heirs, and A. dies in the Life- 
ume of the Deviſor B. the Heir of A. ſhall take nothing by the Will, for Plow. Com. 


7 | 1 ] . Bret 

the Heirs of A. were not named as immediate Takers, but only to expreſs 345- ” 1 
the Quantity of the Eſtate that A. ſhould take. _—_ — 
a new Pub- 


lication of the Will may make ſuch a Deviſe good. Title Will, and 2 Lev. 243- 


If a Man deviſes Lands to A. his ſecond Son, and to the Heirs of his Cro. Eliz. 
Body, and after his Death without Iſſue, then to B. his third Son in Tail, 4: 423. 
beg, if A. hath Iſſue and dies in the Life- time of the Deviſor, and then the 
Deviſor dies, B. ſhall have the Lands preſently ; ſor the Deviſe to A. be- 
ing void, it is as if it had never been made. 

if a Man deviſes to A. and his Heirs, to the Uſe of C. and his Heirs, and Leon. 253. 
C. dies in the Life-time of the Deviſor, his Heir can take nothing; but the _ . 
Deviſe will be to the Uſe of the Deviſor and his Heirs. 72 95 


* But if there be a Deviſe to A. for Life, Remamder to B. in Fee; tho' * Page 87 
A. dies in the Life-time of the Deviſor, B. ſhall take; or if A. refuſes, be Plow. 344. 


ſhall take. Cro. Eliz. 
f 423. 
Co. 101. 2. 


If a Man deviſes his Lands to his Wife for Life, and after to his four iq. 63. 
Daughters and Hetrs, equally to be divided between them, Share and 78. 
Share alike, to hold ro them and their Heirs for ever; and one of the 3 
Daughters dies, having Iſſue a Son, and then the Deviſor dies, the Will is 
void for a ſourth Part. g 

So if A. has Iſſue two Daughters, B. and C. ard he deviſes ſome Tithes en 52 
and Money to B. and gives Legacies to her Children; but declares that dear” 
the having married without his Conſent, ſhe ſhould have no Part of his Sig. 
real Eſtate, and deviſes his real Eftate to C. in Tail, Remainder to B;. for 
Life, and to her firſt, Sc. and C. dies in the Life-Time of the Teſtator, 
leaving Iflue ; though afterwards A. makes a Codicil to his Will, and de- 
viſes ſome particular Legacies out of his perſonal Eſtate ; yet as that does 
not amount to a Republication of his Will, B. muſt have the Lands imme- 
diately after the Death of the Deviſor, though contrary to the Intention of 
the Deviſor, the Authorities being ſo, 

If a Man deviſes Lands to A. and B. and their Heirs, and A. dies in the Carter 3. r, 
Life of the Deviſor, B. ſhall take the whole Lands. _ and 

emp. 

What Circumſtances are neceſſary by the 32 U. 8. c. 1. and 34 U 35 
H.8. c. 5. and 29 Cor. 2. c. 3. and what ſhall be a Revocation and a new 
Publication, Vide Lit. Mall, Vol. 5. 

Viſclaiaer, vide Lit. Pleadings.] 


PDISCONTINUANCE. 


For Diſcon- Iſcontinuance of an Eſtate in Lands, fignifies (a) ſuch an Alienation 
tinuance of 1 of the Poſſeſſion, whereby he, who has a Right to the Inheritance, 


Proceſs, vid, 1 F ; > 
Halo of - cannot (64) enter, but is driven to his Action. 


Proceſs and | 

Error. Co. Lit. 325. (a) To every Diſcontinuance it is neceſſary there ſhould be a Diveſting or 
Diſplacing of the Eſtate, and turning the ſame to a Right; for if it be not turned to a Right, they 
chat have the Eſtate cannot be driven to an Action. Co. Lit. 327. b. and 332. ſame Rule. (5) But 
ke, who claims by Title Paramount above the Diſcontinuance, may enter. Co. Lit. 327. 


Under this Head we ſhall conſider, 


(A) Df Diſcontinuances made by Eccleſtaſtical 
Perſons. 88, 

(B) Made by Tenants in Tail, 88. 

(C) By Husbands ſeized in Right of their TUives, 


91. | 
(D) Df Diſcontinuances by Nomen of Lands of 

the Gift of their Husband, oꝛ his Anceſtoz, 92. 
(7) TOO Eſtate oꝛ Intereſt may be diſcontinu- 

co. 94. 
(F) 9 Att oz Conveyance a Diſcontinuance 
map be made, and the Ctiett thereof, 96. 


* Page 88* (A) Ok Diſcontinuances made by Eccleſiaſtical 
| Perſons, 


N ancient Days, Abbots and Prelates were ſuppoſed to be married to 
the Church ; and as Huſbands and Repreſentatives of the Church were 
allowed to have a Fee in Right of the Church, that they might maintain 
Actions, and hold Courts within their Manors and Precincts; therefore at 
Common Law, a Biſhop, Abbot, or any other Perſon, ſeized in Fee in 
Right of his Houſe or Church, might have diſcontinued, and thereby put 
his Succeſſor to his Action to recover the Right of Poſſeſſion. 
Co Lit. 325. But as the Right of Property was in the Church, the Biſhop could not 


Co. Hit. 325. 
b. Comp, 
Incumb, 
484. 


alien without the Conſent of the Chapter, who repreſented the Clergy of 


the Dioceſe, nor could the Abbot alien without the Conſent of his Houſe. 


Co. lit. 325. And at this Day, by the 1 Eliz. c. 19 © 13 El c. 10. and 1 Fac. c. 3. 


b. 242. . . . . . 
Ra abs neither a Biſhop, Dean, Maſter of an Hoſpital, Cc. can diſcontinue any 
633. of their Poſſeftions, or bar their Succeflors of their Ri ght of Entry. 


As 


* 
» 
i* 
1E 
S 
=_—_ 
= 
LE 
* 
oF 4 
4 
+ 
* 
- 


DISCONTINUANCE. 


As to Parſons, Vicars, Prebends, and others who were Preſentative, they o Lit. 341. 
were conſidered oy as having a qualified Right, and their Eſtate by the a. Dyer 139. 
Common Law only an Eſtate for Life, the Fee being in Abeyance; and = 75 
therefore could not diſcontinue, or do any other Act to the Prejudice of U. 88. 
their Succeſſors, though they could alien with the Conlent of the Patron 


and Ordinary. 
+ By 13 Eliz. c. 20. Charges made upon Tenefices with Cure are declared void. 


If a Biſhop leaſes Parcel of the Demeſnes of a Manor for Life, not war- 1 Rel. Abr 
ranted by the Statute of 1 Eliz. c. 19. and after leaſes the Manor to ano- 58. 
ther for Life; the Parcel ſo leaſed ſhall paſs with Attornment of the ſirſt but for this 


Leſſee ; for the ſaid Loaſe did not make any Diſcontinuance, but the Re- 2% under 
+ - Head of 
verſioa thereof continued Parcel of the Manour. poor gals 


Terms or 


Years, Leaſes made by Eccleſiaſtical Perſons, 


(B) Df * by Tenant in 
ail, 


F Tenant in Tail makes a Feoffment in Fee; this is a Diſcontinuance, Lit. Sed. 
for he has the Right of Poſſeſſion inheritable in him; for although the 598. 
Statute de donis preſerves the Right of the Inheritance to the Iſſue; yet it 
does not preſerve the Right of Poſſeſſion, and (a) therefore the Iſſue is put .) Alſo th 
to his Action. try of — 
| Hue is taken 
away, becauſe the Feoffment had anciently a Warranty annexed to it, which defended ſuch Right of 
Poſſeſſion; and when a Man had a Warranty to cover his Poſſeſſion, it was not fit he ſhould be put 
out of Poſſeſſion by any Act in Pais, without bringing in his Warrantor by Voucher, and therefore 
the Entry was diſallowed in ſuch Caſes, that a Man might not be obliged to the Expence of gatting 
his Judginent in the Writs of Warrantia Charta. Co. Lit. 327. 


So if Tenant in Tail, Remainder to his right Heirs, makes a Feoffment 
13H 5. 22. b. 


in Fee; this is a Diſcontinuance. Rol. Abr. 


633. 
Cro. Car. 387, 405, 406. Jon. 358. Hut. 126. S. C. and. S. P. admitted. 


If Tenant in Tail be diſſeiſed, and releaſes to the Diſſeiſor all his Right; 
this works on Diſcontinuance ; for a Releaſe being a Conveyance in ſeeret Lit. Sect. 
the Poſleſſi d therefore a Convey h ſs 59%» 599: 
cannot paſs the Poſſeſſion ; and therefore a Conveyance, that cainar pals 91 
th P ſſ. tf 1 . i, - 3 Co. 8 5. 5. P. 
e Poſſeſſion, cannot pals the Right of Poſſeſſion. but ©. alter 
fuch Re- 


leaſe, what Eſtate or Intereſt the Diſſeiſor has; and Saund. 25r. 


But if Tenant in Tail being diſſeiſed releaſes all his Right to the Diſ-“ Page 89 
ſeiſor, and binds himſelf and his Heirs to Warranty, and dies; and the 
Warranty deſcends (4) upon the Iſſue in Tail, this is a Diſcontinuance, (c) _ Sect. 
by Reaſon of the Warranty. 3C0.85.8.P. 
a (5) So that it 
ie not the Warranty only that makes the Diſcontinuance, but the Warranty and Deſcent upon him 


that hath Right to the Lands. Co. Lit. 328. a. (c) viz. Vhat if Aſſets deſcend, he to whom the 
Releaſe is made may plead the fatne, and bar the Demandant. Co. Lit. 323. a. b. 


If 


DISCONTINUANCE. 


If Tenant in Tail leaſes for Years, and after levies a Fine, this is a Diſ. 
Co.Lit. 32 continuance, for a Fine is a Feoffment upon (a) Record, and the Freehold 


a. Bulft. 1 
2. Rol. Rep. palles. 


84. | 
G) But if Tenant in Tail levies a Fine ſur Conuzance de droit tantum, this is not any Diſcontinuance 


till Execution; for if he dies before Execution, the Tenant may enter. 36 Aff. 8. Rol. Ahr. 632. 
8. C. So if a Fine be levied to Tenant in Tail, and he grants, and renders the Land to the Conuzor 
and his Heirs, and dies before Execution, this is no Diſcontinuance; otherwiſe if executed in the 


Life of Tenant in Tail. Co. Lit. 333. b. 


But if Tenant in Tail leaſes for his own Life, and after Tevies a Fine, 
this is no Diſcontinuance, becauſe the Reverſion expectant upon an Eftate 
of Freehold, which lies only in Grant, paſſed thereby. 

If Tenant in Tail leaſes for the Life of the Leſſee, by this the Tail and 
60. Reverſion thereupon is diſcontinued ; and if the Tenant in Tail by Deed 
(5) Se if Te- grants his Reverſion in Fee to another, and the Tenant for Life attorns ; 
nant for Life and (þ) after the Tenant for Life dies, (c) living the Tenant in Tail, Ec. 


— (d) this is a Diſcontinuance in Fee. 


tee, or the 

Grantee recovers in Waſte, and enters for the Forfeiture, c. Co. Lit. 33 3 b. Lit. Sect. 627, 629. 
Jon. 219. Latch 65. (e) If Tenant in Tail leaſes for the Life of the Leſſee, and after levies a Fine 
with Warranty; tho' this is not any Diſcontinuance, ſo as to take away the Entry of bim in Rever- 
ſion after the Death of the Tenant for Life, unleſs executed in the Conuſee by the Death of Tenant 
for Life in the Life of 'Tenant in Tail; yet the Grantee hath an abſolute Fee, to which the Warran- 
ty being annexed, and deſceuding upon the Reverfioner, will be a Bar. Jon. 210. adjudged. Cro, 
Car. 156. adjudged. For by the Eſtate for Life the Tail was diſcontinued, and a new Fee gained; 
which Reverſion in Fee being granted with Warranty, the Warranty was annexcd to the Fee, aid 
bound thoſe that had Right. FYide Latch 64, 72. Saik. 245. Lutw. 770, 782. (4) Where the 
Reverſion is executed in the Life of Tenant in Tail, it is equivalent in Judgment of Law to a Fcof 
ment, for the Fſtate for Life paſſed by Livery. Co. Lit. 333. b. 


Co. Lit. 332. 


3 If Tenant in Tail leaſes for (e) Life, the Remainder in Fee, this is an 
Co. Lit. abſolute Diſcontinuance, tho the Remainder is not executed in the Life of 
70580 ir he Tenant in Tail, becauſe all but one Eſtate, and paſſeth by one Livery. 


leaſes for 
Years, the Remainder in Fee, and makes Livery Seiſin accordingly. Lit. Sect. 631. 


But if Tenant in Tail leaſes for three Lives, according to 32 H. 8. c. 28. 
Co. Lit. this is no Diſcontinuance of the Eſtate-Tail, or of the (/) Reverſion (g) be- 


r this cauſe it is authoriſed by Act of Parliament, whereunto every Man's Con- 
ids Head of {Ent 15 involved. | 


Leafes. 
A But if Tenant in Tail levies a Fine, and after dies without Iſſue, the Donor is put to his Formedon. 
4 Leon. 191. Co. 96. Cro. Jac. 696. Sid. 83. (g) Dyer 57. pl 1. Owen. 28. 2 Leon. 46. 


Co Lit. If Tenant in Tail leaſes for Life, and after diſſeiſes Leſſee ſor Liſe, and 

333. b. makes a Feofment in Fee, and the Leſſee dies, and then Tenant in Tail 
dies, tho the Fee was executed, yet becauſe it was not executed by (% 

(3) Where lawful Means, it is no Diſcontinuance. 

by Cuſtom 


an Infant above the Age of 15 may make a Feoffment, and being Tenant in Tail, he makes a Feofiment, 
it is no Diſcontinuance, becauſe the Cuſtom will not enable one to do a Tort. Cro. Jac. 80. 


Page go * If there be Tenant for Life, Remainder in Tail, Remainder in Tail, 
Co. 76. a. fc. and Tenant for Life, and he in the firſt Remainder in Tail levy (i) a 


+ Wo H . 9 . . fe 2 
wg Fine, this 1s no Diſcontinuance of either of the Remainders, becauſe each 


Cro. Eliz, of them paſſed only what he lawfully might. 
827. 

Moor 634. Owen 129. vid Lev. 254. 2 Jon. 58. (i) So if they made a Feoffment. Co. 76. Cro. 
liz. 135. Leon. 127. But ©. and vide Dyer 324. And. 286. Cto. Eliz. 36. 6 Co. Is. and Sid. 63. 
where this Opinion is denied; becauſe a Feoffmen differs in its Nature from a Fine If ſuch Feoffment 
be made by Farol, it will be the Surrender of 'T'enant for Life, and the Feotſment of him in Remainder, 
4 Res mais vateat, and conſequently a Diſcontinuance. Co. 57. — But a naked Conſent of the I e- 
nant for Life will act amount to a Surrender, ſo as to make it a Diſcontinuance. Carth. 110. 


If 
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DISCONTINUANCE. , 


If Tenant in Tail enfeoff the Donor, this is not any Diſcontinuance, be- 

cauſe the Donor hath the (3) immediate Eſtate, and 1t operates as a Sur- = Sect. 

render; it paſſes no more than it lawfully may pals, Ses » 
(2) Bur if 

there be Tenant in Tail, the Remainder in Tail; and the Tenant in Tail enfeoffs him in Reverſion 

in Fee, this is a Diſcontinuance. Co. 140. Co. Lit. 335. S. P. becauſe there is a meſne Eſlate. 


Keilw. 42. a. S. P. per Frowick con. Pyer 10. pl. 32. 


If the Donee enfeoff the Donor and a Stranger, (5) this is a Diſcon- Co. Lit. 


tinuance of the whole Land. 3 FLA LY 
tionally, viz. if the Stranger ſurvive, Dyer 12. pl. 53- Cro. Car. 406. 
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If a Man covenants to ſtand ſeiſed to the Uſe of himſelf for Life, Re- 

© mainder to his Wife for Life; the Remainder to the Heirs Male which beg — 

= ſhall beget on the Body of his Wife, Remainder to his eldeſt Son by a ſor- erg. 
mer Wife, c. and after the Huſband and Wife levy a Fine with Warranty, Raym. 3. 

and die without Iſſue; this is no Diſcontinuance of the Remainder, becauſe 8. C. 

© che Eſtate-Tail was not executed, by Reaſon of the intervening Eſtate li-Sid. 3 

mited to the Wife, which Eſtate is not drowned, but remains diſtinct. 2 

agreed that 
if the Eſtate-tail had been executed, this Fine had been a Diſcontinuance of the a in Tail, 
and ſo the Warranty deſcending upon him in Remainder, would have barred. 


If a Man has the Right of Poſſeſſion, and is not poſſeſſed by Virtue of , 8.8 
Intail, he cannot diſcontinue otherwiſe than by (c) Warranty. phat e 
the Intail, y y 637, 642: 

5 arth. 110. 
S. P. poſt. Letter (E) 94, Cc. (c) As if Tenant in Tail is diſſciſed, and dies, and the Iſſue in ail 
hats to the Diſſeiſor with Warranty, tho” the Iſſue was never ſeiſed by Force of the Intail, yet it 
hath the Effect of a Diſcontinuance by Reaſon of the Warranty. Co. Lit-339. Dyer 55. Moor 256. 


As if there be Grandfather, Father, and Son, and the Grandfather is 1.;e. SeR. 
ſeized in Tail, ard the Father diſſeiſes the Grandfather, and makes a Feoff- 658. 
ment in Fee, and dies, this works no Diſcontinuance, becauſe the Father Rol. Abr. 
wa not poſſeſſed of the Intail, but of a Fee-fimple by Diſſeifin, which was — 37. 
ſudbject to the Entry of the Tenant in Tail; and confequently the Alienee is 
4 © ſubje to the Entry of the Iſſue in Tail, in as much as the Father, who made 
the Alteration, had only the naked Poſſeſſion by Diſſeiſin, and not the Right 
of Poſſeſſion by Virtue of the Intail. 

So if Tenant in Tail leaſes to one for Life, and hath Iſſue and dies, and. 
the Reverſion deſcends to the Iſſue, and the Iſſue (4) grants the Reverſion — Seck. 
to another in Fee, and the Tenant for Life attorns, and dies, and the Gran- ( So tho 
tee enters, and is feiſed in Fee in the Life of the Iſſue, and the lſſue in the Grant 
Tail hath Iſſue a Son, and dies, this is no Diſcontinuance; but the Son had been 
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may enter, fc, for that his Father had never any Thing in him by F orce any War- 
of the Intail. 8 


yet vide Jon. 210. Cro. Car. 156. Latch 62. 


So if there be Tenant for Life, the Remainder in Tail, and he in Re-“ Page 91 
mainder enters upon the Leſſee, and diſſeiſes him, and makes a Feoffment _ 12 
over, this is not auy Diſcontinuance, becauſe he was never ſeiſed by Force 65 5 


of the Intail. 6 wide 
2 And. 110. Rol. Rep. 158. Moor 747. Styl. 158. Bulit. 62. 


But if there be Leſſee for Years, the Remainder in Tail to Z. S. and (e) Rol. Abr. 
J. S. enters upon the Leſſee, and makes a Leaſe for Life, or Feoffinent in 634. 
Fee, (/) this is a Diſcontinuance, for he was ſeiſed by Force of the Intail (-) S0 if te 


at the Time of the Feoffient. — yer Fe- 


ofiment with a Letter of Attomney to F. N to make Livery, and he enters and ouſts the Leflee, C. 
Aloor g 1. pl, 226. Dyer 363. pl. 22. , Tho' the Leſſee re · enters. Moor 281. pl. 6. 


(O) Of 


DISCONTINUANCE. 


(C) Df Diſcontinuances by Husbands ſciſed in 
Right of their Wives, 


NY Alienation made by the Huſband of the Wife's Land, whether by 
Feoffment, or Fine, was a Diſcontipuance, and after his Death, ſhe 

was put to her Cui in Vita to reinſtate herſelf, 
(c)The Huf. But now by the 32 H. 8. cap. 28. © No Fine, Feoffment, or other AQ, 
band cauſes « made, (c) ſuffered, or done by the Huſband (4) only of any Manor, 
1 Oc. being (e) the (/) Inheritance or Freehold of his Wife, during the 
againſt fim „ Coverture, thill make a Diſcontinuance thereof, or ſhall be prejudici] 
and his Wife“ to the (g) Wife or her (% Heirs, or to ſuch as (i) hall have Right, Title, 
uponafcign-« or Intereſt to the ſame by the Death of ſuch W ife ; but that the (4) V\ ife 
na vg or her Heirs, and (7) ſuch other ro whom ſuch Right ſhall appertain after 
covery her Death, may enter into ſuch Manors, &c. according to their Right, 
without any! and Titles therein; any Fine, Feoffment, or other Act of the Huſband 
Voucher 4 notwithſtanding ; Fines levied by the Huſband and Wife (whereunto the 


and Execu- , Wife is Party and Privy) only excepted. 


a Inſt. 681. 


tion to be 
Rad againſt 
him and his Wife, this is an Act within the Statute, ſuffered by the Huſband, Co. Lit 326. ( Tho! 
a Froffment be made by the Huiband and Wife, for this in Subſtance is the Act of the Huſband ouly, 
Co. Lit. 326. a. (e) Where during the Coverture Lands are given to the Huſband and Wife, and the 
Hcirs of their two Bodies, this is the Inheritance of the Wife within the Act; ſo that if the Huſhand 
makes a Feoffment, and dies, ſhe or her Iſſue may enter. 9 Co. 138. 2 Inſt. 681. Cro. Car. 477. Co 
Lit. 326. 2 Inſt. 68 1. 8 Co. 72. Brown. 131. But if the Muſband levies a Fine with Proclamations, 
the Iſſue is barred, tho' the Wife is helped by this Statute. Kcilw. 205, 213. Dyer 351. pl. 24. And 
39. 8 Co. 72.— But it the Huſband is Tenant in Tail, Remainder to the Wiſe in Hail, and the Hut 
band makes 2 Feofſment in Fee, ii the Huſband die without Iſſue, the Wife may enter. Co. Lit. 325, 
a. 8 Co. 72. But there ſaid, if he ſuffers a Recovery, ſhe is barred. (/) This extends not tothe Wife's 
Copyhoid of Inheritance. Moor $96.-——Put tho' the Statute does not extend to it, yet the Huſband 
cannot at Common Law diſcontinue the Wife's Copyhold. 4 Co. 23. Cro. Jac. 105. Poph. 138. Mor 
596. Rol. Abr. 632. (g) If after a Feoffment made by the Huſband they are divorced caſo procontrace 
tus, ſhe may enter within this Act, and is not driven to her Cui ante divortium, as at Common Law ; 
tho' by the Statute the Entry is given to the Wife, and now upon the Matter ſhe was never 
tus lawfal Wife, for at the Lime of the Alienation ſhe vas his Wife de fatto ; and when the 
Huſband dies, ſhe is not his Wiſe at the Lime of the Eutry. Co. Lit. 326. a. 8 Co. 73. a. She 
may enter tho* her Huſband is living, but vide Moor 58. pl. 164. ( But her Heirs by the 
Common Lzw could have no Remedy, nor by this Act can enter during the Life of the Huſhand, 
Co. Lit. 326. 8 Co. 72, 73., (i) But if the Wife before Entry dies without Heirs, the Lord by Eſcheat 
ſhall not enter; for though an Entry is given by the Act, yet the Feoffec, 7c. is in by Title as be- 
fore. Hob. 243, 261. (+) But if the Huſband makes a Feoffment and dies, and the Wife before En- 
try Levies a Fine, this fo ſtrengthens and fortifies the Diſcontinuance, that ſhe or thoſe in Remain» 
der can never enter; and tho' by the Statute it is enacted that the Feoffment of the Baron ſhall not 
be a Diſcontinuance, but the Wife may enter, yet it is a Diſcontinuance till Entry. 2 Roll. Rep. 311. 
Cro. Car. 320. and vide Rol. Abr. 632. (/) By theſe Words the Entry of him ju Reverſion or Remain- 
der is preferved. Co. Lit. 326. Hob. 261. 


* Page 92 Although the Words of this AQ are very general, and ſeem to give the 
Co. Lit. 346. Wife and her Iſſue an Entry, to avoid any Fine levied by the Hufband of 
Dyer 32, her Lands, yet if the Huſband levies a Fine with Proclamations, and five 
* igt. Years paſs after his Death, without any Entry or Claim by the Wife, her 
6 Co. bn Entry 1s not only taken away, but her Right is for everextinguiſhed, becauſe 
2 Inſt. 681, the Statute was intended to provide only againſt the Diſcoptinuance, which 
9 Co. 140. was a Grievance particular to Feme Coverts, but not to invalidate Fines duly 
levied, acco-ding to 4 II. 7. c. 24. as to Femes Covert; becauſe they by 
that Statute have a Remedy in common with others, which is by Entry or 
Claim to avoid the Fine; whereas before the Statute of 32 II. 8. c. 28. it 
was not in their Power to prevent the Diſcontinuance; ard therefore the 
Statute relieves them in that Particular; beſides, though the Words of the 
Act be general, that ſuch Fine ſhall rot be prejudicial to the Wife or her 
Heirs, yet the following Words, viz. But that ſhe may lawfully enter accord: 
ing to her Rig/t and Title therein, are explanatory, and allow her an Entry 
only 
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DISCONTINUANCE. 


* ere ſhe had a Riglit beſore the Statute, and it is plain that 
_ — 5 = ſhe had no Right after the five Years were lapſed, from 
the Death of the Huſband. f 5 : 

Ir Huſband and Wife are Tenants in (a) ſpecial Tail, and the Huſband NIE 
aliens in Fee, this is a Diſcontinuance, for tho the Words of the Statute g C. * 
are, Of any Lands being the Freehold and Inheritance of the Wife yet as this (a) If Lands 
joint Eſtate may without any Impropriety be called the Inheritance of the are given to 


Wife, and being therefore in equal Miſchief, ſhall be intended to be pro- — _ | 


vided againſt. the Heirs of 
| | the Body of 
the Baron, and the Baron makes a Feoffment in Fee, this is a Diſcontinuance; for the Baron is ſeiſed by 


Force of the Intail. Cro. Car. 320. Jon. 324. 3 Co. 5. Rol. Abr. 632, 633. 2 Rol. Rep. 311. 


If a Huſband levies a Fine of the Wife's Lands to the King, ſhe may © taſk; dds. 
after the Death of her Huſband enter upon the King; for tho the Statute 
does not expreſsly name the King, yet being made to prevent an Injury and 
Wrong, he thall be bound by it, the rather becauſe it is his moſt imme- 
diate Concern to relieve his Subjects from any Grievance or Wrong. 


(D) Ok Diſcontinuances by TUomen of Lands 
of the Gift of their Pusband, or his Anceſ- 
to, 


1 Haw Learning hereof depends upon the Statute 11 H. 7. c. 20. which Dan. Abr. 
provides againſt Diſcontinuances and Ditheriſons by the Wife to the579. 
Prejudice of the Heir of the Huſband, and ſeems to be well explained by 

the following Notes and Obſervations of Mr. Danvers. 


By 11 H. 7. cap. 20. © If any Woman having an (6) Eſtate in (3) So if a 
« Dower, or for Life, or (c) Tail jointly with her Huſband, or only to Woman, 


« herſelf, or to her Uſe in any Manors, (4) &c. Of the (e) Inherit- _ = 
«c 

tance Power, en- 

ters befare 
ſhe is endowed, and levies a Fine. 2 Leon. 168. 3 Leon. 78. cited by Rhodes to have been adjudg- 
ed. (c) But this extends not to Eſtates in Fee. Dyer 248. pl. 78. 4 Co. 3. Moor 716. pl. 1000. 
Bridg. 136. Cro. Eliz. 5 24. adjudged. For it may go to a collateral Heir. (4) Extends not to Copy- 
holds. 2 Sid. 41, 73. adjudged. (e) If one ſeiſed in the Right of his Wife levies a Fine, and the Conu- 
zee grants and renders the Land to the Huſband and Wife in ſpecial Tail, the Remainder to the Heirs 
of the Wife, and they have Iſſue, and the Huſband dies, and the Wife takes another Huſband, and they 
levy a Fine, this is directly within the Words, but out of the Meaning of the Act, becauſe the State 
of the Land moved from the Wife. Co. Lit. 366. a. Eaflon and Stud. Plow. 459. adjudged. Keilw, - 
214. adjudged. N. Bendl. 230. pl. 266, and with this agrees Cro. Eliz. 524. Moor 715. pl 1000. Nay 
Cro. Eliz. 2. it is ſaid to have been adjudged, if Baron and Feme levy a Fine of ſuch Land, and the Co- 
nuzee grants a Rent to them in Tail, it is out of the Act, for the Rent is in Lieu of the Land.—80 
if the Anceſtor of the Baron makes a Feoſſment in Fee, upon Condition that the Feoffee ſhall give it 
to the Baron and Feme in Tail, c. this is within the Meaning of the Act, though out of the Words, 
for they are in by the Feoffment, and not by the Anceſtor of the Baron. Moor 93. pl. 231. Per 
Plowden ſaid to have been fo adjudged, Linch and Spencer, Cro. Eliz. 514. 2 And. 44. Moor 455. 
3 Co. 50. It is within the Act, tho' the Gift by the Huſband or his Anceſtors, by which the Feme 
takes, was made as well in Conſideration of Money paid by the Feme, or her Father, as of the Mar- 
riage. Dyer 146. a. b. Keilw. 208. Moor 93. pl. 231. Cro. Jac. 474. — Otherwiſe if the Lands had 
moved from the Anceſtor of the Feme, as if ſettled by the Father of the Feme in Conſideration of the 
Marriage, and of Money paid by the Baron for the Lands moving from her Father, it ſhall be intend- 
ed that her Advancement was the principal Cauſe of the Gift, and not the Money. Kynaſton and Loyd, 
Cro. Jac. 624. adjudged. Jorr. 13. adjudged. Palm. 213,218. adjudged, Copland and Pyot. Cro. Car. 
244. adjudged, Jon. 254. adjudged, and vide Moor 93. pl. 231. 2 And. 45. But where conveyed 
Ja Stranger in Conſideration of the Wife's Fortune paid by her Father to the Vender, and other 
Money paid by the Baron: This is the Purchaſe of the Huſband within the Act. Moor 250. pl. 398. 
—lf 4. in Conſideration of good Service done by B. conveys Lands to B. his Man, and C. his Couſin, 
and the Heirs of their Bodies, e. This is not within the AR, not being made by the Baron or his 
Anceſtor, and being in Conſideration of Service done, it is not ſuch a Purchaſe as the Act intends, 
. * _ Waerthew, Cro. Jac. 173, adjudged ; 2 though C. was named Couſin by the Deed, it 
0. II. 1 ; Was 


* Page 93“ * tance or (5) Purchaſe of the Huſband, or (6) given to the Hut- 
was ſald that hand and Wife in Tail, or for Lite, by any Anceſtor of the Huf- 


was not ma- c 
terial, be- 
caule it did 
not avpear 
to be any 
Part of tlie ,, 
Conſidera- 

cc 
* Page 94. 
tion; but 
however be- 
ing ſound in «« 
Tac that ſnhe cc 
was his Cou- 
ſin, and that“ 
a Marriage 
was intend- 4 
ed; it was 
ſaid it hould 
be preſumed ** 
the Marri- « 
age was as 
well the 
Cauſe of the 
Giſt as the 
Service. 
Noy. 122. 
adjudged. 
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Yelv. 101. atjudged. Moor $23. pl 944. adjudged. (a) Baron and Feme being Joint Copyholders in 


DISCONTINUANCE. 


band, or other Perſon ſeiſed to the Uſe of the Hufband, or his Ancef. 


© tor, and being Sole, or with (c) other after taken Huſband () dif. 


continue, (e) alien, releaſe, or confirm with (/) Warranty, or by Covin 
ſuffer (g) any Recovery againſt them; uf ſuch Recoveries, Piſconti. 
nuances, Cc. ſhall be (J) void, and (i) every (4) Perſon to whom the 
* Intereſt, c. after Death of the Waman, in Manors, Sc. thould be- 
long, may enter, fc. as if no Diſcontinuance, Tc. had been z and if fuck 
Huſband and Wife make ſuch Diſcontinuance, the (/) Perſon to whom 
the Marors, fc. thould belong aſter the Death ot the man, may en- 
ter and hold, according to ſuch Titte as he thould have had, if the Wo- 
man had been dead, and no Diſcontinuance, &c. as againſt the Huſband 
during his Life ; provided the Woman, after the Death of her Huſbard 
may re-enter, 7c, but if ſole when the Diſcontinuance, c. the ſhall be 
barrel for ever, and the Perſon, to whom the Intereit belongs, may en- 
ter, Sc. Provided the Act ſhall not extend to any Recovery or Difcon- 
tinuarce, to be hal (n) with the (:) Heir next inheritable, nor where he, 
that next aſter the Death cf the Woman ſhould have an Eſtate of Inherit- 


„ -znce, fhall be atfentmg to the faid Recovery, where the Aﬀent is of 


Record or inrolled. 


( 


Fee, the Baron purchates the Frechold thereof to him and his Wife, and the Heirs of their Bodies, they 


have Iſſue, the 


Baron dies, and the Feme enters and ſuffers a Recovery, Cc. this is a Forſciture with- 


in the AQ, for the Copy hold by tie Acceptance of the new Eſtate, was extinct. Cro. Elis. zu, agreal 

er cu, (4) If a Man deviſes Lands to his Wife in Tail, this is within the Words, but not within the 
Meaning of the Act. Fofer and P#fal, Leon. 261. Cro. Eliz. 2. (c) A Man ſeiſed in Fxe levied a 
Fine to the Uſe of himſelt tor Life, and afrer'to the Uſe of his Wite, and the Heirs Mile of her Body, 
by him begotten, for her Jointure; and after he and his Wile levied a Fine, and ſuſſered a Recovery, 
and the Huſband and Wife died; and it was þeid the Iſſue upon this Act might enter, for tho' it wi 
not within the Words, yet it was held within the Remedy intended to prevent the Diſheriſon of 
Heirs, Co. Lit 365. Put in the Caſe of Kir and Thompfon, Cro. Jac. 474. this Point is adjutiged 
cen, and that ſuch Alienation was neither within the Words nor Intention of the Act, which frems 


clearly to be Law. (4) Lid Pore and Philpot, Lev. 49. Sid. 63. 
} J 7 7 3 


(-) Tf inch Feme Lenant in Tail ac- 


cepts a Fine ſur Conuzance de dit, and thereby renders the Land for foo Years, Oc. this is an Alicna- 
tion within the Act, elſe it would be to little Purpoſe. 3 Co. 51. ſaid to have been fo reſolved, 1:loor 
250. pl. 358. adjudged, 2 Leon. 168. adjudged. 3'Leon. 98. adjudged, $7 vide Cro. Eliz. 514. 2 
And. 58.—Diverlity where ſueh Leal&made by Fine, where by Decd only. Cro. Jac. 629. Bridg. 29. 


'1 Jon. 65, vide 2 Rol. Rep. 290. Where it is ſaid by two Judges, that thoughiſuch Leaſe be mad: 
by Fine, yet it not being any Diſcoatinuance, or prejudicial to the Iſſue, he cannot enter till after her 
Death. (J) This relates only to Releaſes and Confirmations, which arg no Diſcontinuance without, 
o that aLeaſehy ſuch Feme *Ferant in Tail made for three Lives without Warranty, if not purſuant to 
32 H. g. c. 28. is a Forfeiture within the Act. Sir George Brown's Cate, 3 Co. $0. b. Cro. Eliz. 514. 

(e) Extends to. ſuch, where the comes in only as Voucher. Moor 716. pl. 10. (5) Vet it continues 

-as to the Patties, and all others, except him to whom the Intereſt, c. by whote Entry it is to be 
avoided. 3 Co. 89. b. 6o. Hob. 166. () Unleſs he hath difabled himſelf by levying a Fine, ſuffering a 

Recovery, Oc. Nur and Walthoe, Cro. Jac. 175. adjudged. 'Yelv. ror, adjudged, Noy 122. adjudg+ 
ed. - And where he hath concluded himſelf by ſuffering a Recovery, Sc. hislTue whom he had Pow- 
er to bar Mall not enter. Lincau Callege, 3 Co. 61. 2 And. 31.—But if after ſuch Feme "Tenant in 
Tail ſuffers a Recovery, the Iſfue in Tail releaſes to the Recoverer, yet the Iſſue of that Iſſue is not 
barred thereby. 3 Co. 50 cited from Doctor and Student, and 3 Co. 61. agreed to be Iaw.—But,if 

the Iſſue in ſpecial Tail, ti Remumder being to him in Fee, levies a Fine, (with Proclamations tho 

not fonnd,) and after his Mother (being Tenant in Tail within this Act) jcaſes for three Lives, (not 

warranted by 32 H. 8. c. 28.) living the Tue, the Conuzee may enter; for the ail was extinct by 
the Fine, anc the Comuzee was the Perſon to whom the lntereſt, He. belonged after the Peuth of the 

Woman. Sir Geo. Breren's Cafe, 3 Co. 51. adjudged, Cro. Eliz. cr4, edjudged. Moor 455. ad- 

judged. 2 And. 44. adjudged. And there ſuid that the- Record of the Fine being in the fame Court, 

they might inſpect it to fee the Prociamations. Rol. Abr. 878. pl. 5 3 Co. 61. But if the Rever- 
ſon in Fee had been in another, then the Conuxee taking nothing by the Fine, but by Eitoppel, could 
not enter; nor could the Heir, becauſe concluded by the Fine. Ward and Welthoe, Cro. Jac. 477. 

adjudged. Jelw. Tor. adjudged. Noy 122. adjudged. But in this laſt Book the Caſe is not fully 

ſtated, for there is no Notice taken of the liſt Fine levied by the Woman alone after the Death of her 

{-cond Huſband, which made the Forfeiture, - (4) The Statute intended only to prevent fuch Preju- 
dice as mig ht ariſe to the Heirs of the Baron, by whom advanced, and not where the immediate in- 
tereſt upon the-Death of the Wife was to limited, as to belong to a Stranger. Feſter and Pigs. 
Cub. Eliz. 2. Leon, 2601. (7) But if ſuch Woman be Tenant Le Liſe, Remainder for Life, Re- 
: mainger 
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DISCONTINUANCE. 


) Chat Eſtate oz Intereſt may be diſcont- 


nued, 


HERE can be no Diſcontinuance of Things which lie in Grant; 
7 ant 1 il of a Rent, (a) Advowſon, Common, Lit. See. 
and therefore if Tenant in Tail of a Rent, (a) n, 62), 628 
or Remainder, or Reverſion expectant on a Freehold, nake a Grant by co Iit 2 
Deed or Fine, or diſſeiſe the Tenant of the Land out of which the Rent 1s 3 Co. 85. 
iſfuing, whereof he is ſeiſed in Tail, and make a Feoffment with (2) War-(«) Ayr 
ranty; this is no Diſcontinuance of the Intail, for nothing paſſes but 1 2 
ing the Liſe of Tenant in Tail, which is lawful, but every Diſcontinuance in Groſs 


works a Wrong. rrants the 
ame in Fee, 


and after a collateral Anceſtor releaſes to the Grantee with Warranty, and dies, this is a good Bar for 


r. 1 Leon. 1T1. faid by Anderſon to have been adjudged, but vide 2 And. 110. (5) But where the 
Iſſue * bringing a Formedon admits himſelf out of Poſſeſſion, and ſhall be barred by the Warran- 


ty and Aſſets, vide Co. Lit. 332. b. 


A Copyhold Eftate cannot be diſcontinued by Surrender, for the Tenant, | Abr. 


gives up no more than he had, and the Surrendree is in by the Lord's Ad-g,,, 


mittance; and this is rot (c) like a Feoffment at Common Law, whichCo. Coph. 
being ſo notorious a Way of conveying Eſtates, takes away the Entry for - 2 3 
the Benefit of Strangers, who otherwiſe would be at a Loſs to know againſt () For à 


whom to bring their Præcipe. | Warranty is 
uſually an- 


nexed to it; and if the rightful Owner might enter, the Benefit of the Warranty would be loſt, but 
Warranty cannot be annexed to Copyhold Eſtates. Leon. 95, 352+ 


* But by Cuſtom a Copyhold Eſtate may be diſcontinued by Surrender, * Page gg 


and by ſuch Surrender an Eſtate-Tail in Copyhold Lands for ever. For this vids 
K Cro. Eliz. 


484, 717. Moor 358, 753. Leon. 95. Cro. Eliz. go, 148. 4 Co. 25. Rol. Abr. 632. Brownl. 
44, 79. 


Alſo if there hath been a Cuſtom in a Manor, that Plaints ſhould be pro-4 co. 23. 4. 
ſecuted there in the Nature of real Actions; if a Recovery be had upon Cro. Eliz. 
ſuch Plaint againſt Tenant in Tail, it i: a Diſcontinuance ; for ſince the 37%» 359 
Cuſtom warrants the Recovery, it is an Incident to ſuch a Recovery by the 
Common Law, that it ſhould be a Diſcontinuance, which it ſeems is drawn 
from the Nature of the Thing, that a Judgment given in a Court of Ju- 


dicature ought not to be avoided, but by Matter of as high Nature, vis. 


a Recovery by a Court of Juſtice, and not by the Entry of the Party that 
bath Right, 
If the Reverſion or Remainder be in the King, the Tenant in Tail ean-co Lit. 335. 


not diſcontinue the Eſtate- tail. 2 And. 156. 
2 Leon. 187. 


3 Leon. 75. for this vide Heads of Fines and Recoveries, 


H 2 But 


— 


— 


mainder in Fee; and two Tenants ſor Life join in a Feoffment, the Entry of him in Remainder in Fee 
is lawful by this Act, per Leon. 262. But this ſeems to be ſuch a Forfeiture, for which the Re- 
mainder Man in Fee might by the Commen Law enter. Co. Lit. 251. b. () If the Baron, being 
{ciſed to him and his Feme, and the Heirs of the Body of the Feme, dies, and in the Life of the Wite 
his Iſſue (then being Tenant of the Freehold, as pleaded, which muſt be intended by Diſſeiſin, no 
Surrender or Forfeiture being alledged) ſuffers a Recovery, (which binds not the Tail, he being in of 
another Eſtate) by Agreement that the Recoverors ſhould enfeoff J. S. and that the Wife ſhould re- 
leaſe to him with Warranty, which ſhe does accordingly, and dies, and the Warranty deſcends, Cc. 
this ſhall bind; for not being prejudicial, but intended to perfect the Aſſurance of the Heirs, it is not 
reſtrained by this Act; for the Woman, joining with the Heir, by Fine or Recovery, might have 
barred the Tail; and it was never intended to prevent a Warranty being made to him that had the 
Land, by the Conveyance of the Heir himſelf. Lincoln College's Caſe, 60. a. b. adjudged, (2) But if 
luch Heir being a Daughter joins, and after a Son is born, he may cuter. 3 Co. 61. b. 


DISCONTINUANCE. 


Co Lit. 33. But if there had been Tenant in Tail, the Reverſion in the King, be. 
(a) And fore 34 U 35 H. 8. c. 20. he might have (a) barred the Tail by a com- 
where ſuch mon Recovery, but that common Recovery neither barred nor diſcontinued | 
Tail may —  Roverb 1.5 
now be bar. the King's Reverſion. A 
red by Fine, ; | 
without diſcontinuing the King's Remainder, vide Moor I15. pl. 258. 2 Leon. 57. 4 Leon. 40, 
And. 64. Keilw. 213. 


Tf A. being Tenant in Tail makes a Gift in Tail to B. and B. makes 2 

offment in Fee, and dies without Iſſue, and A. hath Ifſue and dies, the 

Iflue of 4. may enter; for though the Feoffinent of B. did diſcontinue the 

Reverſion of the Fee- ſimple, which 4. had gained upon the Eſtate-Tail | 

made to B. yet it could not diſcontinue the Right of Intail which A. had, x 

- which was diſcontinued before ; and therefore when B. dies without Iſſue, 8 

the Diſcoatinuance of the Eſtate- Tail of B. which paſted by his Livers 

ceaſes, and conſequently the Entry of the Iſſue of A. is Jawful. : | 

Carth. 109. If Huſhand and Wife are ſeiſed of Lands, Remainder to the Heirs of 8 

Swift and the Body of the Huſband, with Remainder over, they make a Leaſe for 

Heath, ad- Years, not warranted by the Statute, the Huſband dies, leaving Iſſue J. S. 

15570 ie is Who at the Age of 16, with the Conſent of the Wife and ſecond Huſband, 

a Maxim in with his own Hands makes a Feoffment to the Leſſee; this is no Diſcontinu- Wi 

Law,thatheance of the Remainder over, for J. S. had (/) only a Reverſion expectant Wl 

= — ine upon an Eſtate for Life, and fo (c) no Freehold in him at the Time of mak- We 

the Land ing the Feoffinent. 164 
cannot b) | 

auy Means diſcontinue the Eftates therein. Carth. 1 10. per Curiam, vide ſupra Letter (B) 88, Cs. 


() For though the "Tenant for Lite conſented, yet ſuch a naked Aſſent will not amount to a Surreu- 1 
der. Carth. 140. per Curiam, 2 * | 


Co. Lit. 327. = 
e 


„Page 96* (F) Bp what Act oꝛ Convepante a Diſcontinu: 
ance may be made, and the Efett thereof. 


Co. Lit. 325. Man may diſcontinue by five Sorts of Conveyances, wiz. (4) Fine, 
a. | - 3 i Khir 
(4) But if he Recovery, (e) Feolfment, Releaſe, or Confirmation with Wa. 
dies before 
Execution, it 


is no Diſcuntinuance. Rol. Abr. 642, Co. Lit. 333. b. (e) But a Feoſſment with Livery in Law 
works no Diſcontinuance. Rol. Abr. 632. 


Co. Lit. 328. A Feoſſment made by Tenant in Tail is a Diſcontinuance, with or with- 

b. out Warranty; but a Reteaſe or Confirmation is not, for a Man can pals 
no more thereby than he may lawfully paſs; but a Warranty added to a 
Releale, or Confirmation to a Ditteifor, works a Diſcontinuance, if it de- 
ſcend on him that hath the Right. | 

Co. Lit. 328. But if one having a Son marry a ſecond Wife, and Land be given to the 

b. Huſband in ſpecial Tail, ard he have Ifſuc by his ſecond Wife, and be diſ- 
ſeiſed. and releaſe wich Warranty, and die; or if Tenant in Tail of Boroug/- 
Engl Land have Iſſue two Sons, and be diſſeiſed, and releaſe with War 
ranty to the Diſſeiſor, and die; yet is not the Intail diſcontinued in either 
Cafe ; becauſe the Warranty always deſcends to the Heir at Law. 


Peri. So. It Tenant in Tail exchanges with another, (f) this is not a Diſcont- 
9 Eq. 22. 


Co. Lit. 232. b. 8. P. Rol. Abr. C32. 8. P. 


: Y Necarſe no Livery of Seifin is requiſite thereupon 
Co. Lit. 352. b. Co. 44. b. 2 ry q 5 


So of Paititiou vetween Parceuers, Co. Lit. 173. a. 


DISCONTINUANCE. 


Tenant in Tail bargains and fells his Lands in Fee, this i no Diſcon-, ing 644. 
3 for only a Freehold which determines within the Compaſs of a NM wr þ 2 


. ſſe 4 * / 
_ ren ant in Tail by Indenture inrolled bargains and ſells to J. S. and 


. — — — 1 | 5 — 9 Co. 96. b. 
his Heirs, and after levies a Fine with Proclamations to the Bargainee and 8 
his Heirs, and dies without Iſſue; this 1s no Diſcontinuance of the Remain-Caſe. 


der, becauſe the Remainder is not touched or (4) diſplaced thereby; for no Bulſt. 162. 
Freehold paſſes by the Fine; but the Fine only corroborates the Eſtate of, C. 


(4) For eve- 
the Bargainee by the Statute.“ ry Diſconti- 


| Nuance it is 
ould be a Diveſting or Diſplacing of the Eſtate, and turning the ſame to a Right; for 
4 to a Right, they that . the Eſtate cannot be driven to an Action. Co. Lit. 
427. b. But there may be a Difcontinuance, which turns the Eſtate to a Right, and yet does not take 
away the Right of Entry; and a Warranty may bar where the Reverſion is only diſplaced, and turned 
to a Right, though the Right of Entry is not taken away, Jide Salk. 245. per Powel J. 


* With Reſpect to Seymour's Caſe, fee 2 Burr, 704 to 715, where it is obſerved that in Seymour's 
Caſe the Bargainee was found to have entered by Force of the ludenture of Bargain and Sale, and to have 
been ſeiſed according to it, before Henry Cheney levied the ine to him: And the Judges were obi ged 
to take the Fact to be as it was found by the Verdict; they were not at Liberty to look upon 1t as 
one and the ſame Conveyance or Afturance : They were bound down by the expref' and particular 
Finding. 714. And ibidem, folio 713. Lard Banfield ſays, as to S:ymour's Caſe, © The Bargain and 
Sale in that Caſe was totally wnconneded with the Fine: And Higbam is exprelsly found to have entered, 
and been ſciſed, by Force of the Indenture of Bargain and Sale.” £55 

In the Caſe of Doe ex Dm. Odiarne v. Whithead, 2 Purr. 704, Fc it is clearly ſettled, © That a 
© Fine with Proclamations levied by 'Tenant in Tail in Poſſeilion, will diſcuntinue the Rever/con in Fee, 
« as well as deveſt the Remainder in Tail, ſo as to put the Remainder-Man to his Formedon. 


Some Diſcontinuances are for Life only; as when Tenant in Tail 


makes a Leaſe for the Leſſee's () Life; ſome are during the Limitation of 82 * 
an Eſtate-Tail; as when "Tenant in Tail makes a Gift in Tail; alſo if he galt 444. 


makes a Leaſe for Years, or for his own Life, Remainder in Fee, with Li-S. P. 
very; this is a Diſcontinuance in Fee, becauſe the Eſtate in Fee paſſes by 1 
the Livery. Tail within 
| the Statute 
I1H.7.c. 20. (ante 92.) accepts a Fine come ces, fe, and grants and renders it for 509 or 1000 Years, 
rendering the antient Rent, this is within the Act; for though ſtrictly a Ferm for Years can work 
no Diſcontinuance, yet they are in equa! Miſchief, and the Statute would be uſeleſs if ſuch Leaſes 
were not within the Remedy thereof, Mocr 25, Vin got and Palmer. 3 Co. 51. b. Cro. Car, 689. 
2 Leon. 168. Barker and Taylor. 3 Leon. 78. Dyer 148. . 


* And none can make a Diſcontinuance larger than the Alienation of“ Page 97 
the Tenant in Tail, who made it; therefore if 4. Tenant in Tail make a Co. Lit. 327. 
Gift in Tail to B. and B. enfeoff C. and die without Iſſue, 4.'s Iflue may 
enter. | 

If the Eftate that cauſed the Diſcontinuance is («) defeated, the Diſ- 


continuance is () defeated alſo. | Co. Lit. 336, 


337. 

| le) As by 
Entry for a Condition broken, or otherwiſe. 8 Co. 44. a. (5) But the Reverſion might be reveſted, 
and yet the Diſcontinuance remain; as if a Feme Covert had been 'Fenant tor Life, and the Huſband 


had made a Feoffmeat in Fee, and the Leſſor had entered for the Forfeiture, the Reverſion was re- 
veited, and yet the Diſcontinuance remained at the common Law. Co. Lit. 335. A. 


DS 


DIS S E IS IN. 


(A) TUhat Acts amount to a Diſſein. 97. 
(B) What Perſons are capable of committing 
ſuch Diſſeiüns. 104. 


(A) TUhat Aiﬀts amount to a Diſſeiſin. 


_ wn. where his Entry is not congeable, and ouflts him who hath the 


Co. Lit 181. Freehold ; ſo that it differs from an Abatement, which is the 
32 x Entrance of a Stranger into Lands, of which an Anceſtor died ſeiſ- 
byaDiſciſined before the Heir has entered; ſo that there is not properly an actual 
nothing Ouſter committed of the Perſon that was ſeiſed of the Freehold, as there is 
more is ac- jn cafe of a Diſſeiſin; but the Entry of the Perſon who has the Title to the 
1 Freehold is prevented; in like Manner a Diſſeiſin differs from an Intruſſon, 
Difſeiſee but which is when an Anceſtor dies ſeiſed of any Eſtate of Inheritance ex- 
a bare Pol- pectant on an Eſtate for Life, and then Tenant for Life dies; and be- 
— * twen the Death of the Tenant and Entry of the Heir a Stranger inter- 
. poſes and intrudes, and fo gets Poſſeſſion of the Freehold ; ſo that it i- 


othersa Fee- : ae . 
Simple. rather a Prevention of the Heir's Entry, than an actual Ouſter of him of 


his Freehold. 
Rol. Abr. II Hufband and Wife purchaſe Lands in Fee, and then the Huſband is 
6:8,  Attainted of Felony, and the King ſeiſes the Land, and afterwards the 
Lord of whom it is held hath it, upon his Suggeſtion, delivered to him out 
of the Hands of the King, as his proper Eſcheat ; this is a Diſſeiſin of the 
Wife who was Jointenant with the Huſband, for the Lord got Poſſeſſion 
of the Freehol4 by his Miſrepreſentation of the Nature of the Eſtate to 
the King, which being a manifeſt Act of Injuſtice and Falſhood, the 
Poſſeſſion acquired by it muſt be looked upon as an Acquiſition of the 
fame Nature with a Poſſeſſion gained by open and avowed Violence, and 

Jo a Diſſoiſin. 
page 98 * A Man has a Houſe, and locks it, and departs, and another comes to 
Rol. Abr. the Houſe, and takes the Ring of the Houſe in his Hand, and ſays, that he 
659. claims the Houſe to himſelf in Fee, without making any Entry into it, this 
is a Diſſeiſin of the Houſe ; for the Claim he made upon taking the Ring 
into his Hand, ſhews his Intention in doing it to be a plain Seiſin of the 
Irtire Freehold, and conſequently a Diſſeiſm of the true Proprietor ; and 
his Non-entry into the Houſe, upon his ſeifing of it, will not qualify the 
Intention of what he has done, ſince his Seiſin of Part, in the Name of the 
Whole, gives him whatſoever an Entry could have done, and therefore ſuch 
an Entry was not necellary, 

A Man 


\ Diſſeifn is where a Man enters into any Lands or Tenements, 


1 N 
? . . 3 
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1 , 4 4 
5 1 4 -£ - 
* = Pe — 1 1 4 
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A Man has 2 Mill, and 4. turns the Water that uſed to ſerve the Mill, Bro. Diſici« 
go that it cannot grind ; this is a Diſſeiſin of the Mill, for which an Aſliſe ſin 25. 
ainſt 4. for to deprive a Man of the Means he has of obtahing the 

Profits of his Freehold is in Effect to difieiſe him of lis Freehold.“ 


hes ag 


* The uſual Method now is to ſue by ſpecial Aci ion on the Caſc for Damages.—-lf the Diverſion 
3s continued, a Jury on a ſecond Action would give ſuch Damages as would render it highly the In- 
tereſt of the Defendant to turn the Water back into its ancient Channel, as a Series ot Actions 
might be bronght, for ſubſequert Continuances of the Diverſion : ut fhovid the Leſendant be 
obitinate and perfiſt, an Aﬀize may be neceflary, or the Flaintiff might lawfully enter, and turn 
the Current into its ancient Courſe. 


If A. cuts Trees in his Soil, and B. who has Common there, ſays that Rol. Abr. 
the Soil is bis, and commands him vot to cut there, whereupon 4. departs * Dire 
out of the Land, this is no Diſſeiſin 1: B. for he who has no Eight to a Free- gu 42. 
hold cannot be ſeiſed of it by bare Words ohly, which are fleeting and tran- 
fitory, and do not amount to ſuch an Act of Notoriety and Solemmnity, as ts 
required in gaining Poſſeſſion of a Freehold, whereof Strangers are to take 
Notice. | 

If a Man, who has Right of Entry ir to Lands, in coming thither is diſ- Rol. Abr. 
turbed ard hindred from entering, thi is a Diſicifin, ſuch Hindrance of £59: 
Entry being equivalent to an actual Onſt»r of the Freehold, 

Where a Man enters into my Houſe by my Sutt.r2»ce without making Rol. Abr. 
any Claim, this i: no Difſerin, being rather an Act of Friendſhip and Hol- 659. 

itality than of Violence and lutruſion. 

A Man grants all his Lands in D. to A. befides the Chamber he lies fick Bro. Title 
in; and after Livery made purſ12-t to the rant, by the Sufferance of A. Villertin 28, 
the Grartor removes irta the Hall without claiming any Thing to his own 
Uſe, and dies; this coming into the Hall is no Diſleiſin, being by the Per- 
miſſion of the Grantee, and ſo not unlawful. 

If the King be ſeiſed in Fee of the Manor of B. and a Stranger ereQs a Rol. Abr. 
Shop in a vacant Plat of it, and takes the Profit of it without paying ary 659. 

Rent to the King, and after the Kir g grants over the Manor in Fee, and the ;, Piti 
Stranger continues in the Shop, and occupies it as beſore, this is no Diſſci- gy, 3. 
fia ; for the firft Entry of the Stranger was no Diſſeiſin, but an Intruſion on 

the King's Poſleſſion ; for that the King's Ticle appearing of Record, the 
Ertry in Pais, which is rot an Act of equal Notoriety, will not deveſt it 

cut of him; if then the King is not diſleiſed. hi Conveyance of the Free- 
hold is good, and the Grantee i; ſeiſed by Virtue of it, and conſequently 
cannot be ſaid to be difſeiſed by the Stranger who has made no Entry upon 

him after the King's Conveyance, but only continued the old Intereſt which 

he had before the Grant, and ſo remains an Intruder ſtill, and liable to an 
Action of Treſpaſs or Ejectment for it. f 

So if a Man enters into certain Lands, Parcel of a Manor which is in Bro. Title 
Ward to the King, by Reaſon of the Nonage of J. §. and takes the Profits Diffe:tn 6. 
2s Owner thereof and J. S. after ſues Livery, and tae Intruder ſtill conti- m_ AE; 
rnes in Poſſeſſion, and takes the Profits as formerly, this Continuance after ©?” 
the Livery is no Diſſeiſin, but only an Intruſion to be remedied by Treſpaſs 
or Ejectment; and the Manor being in the King only as Guardian makes 
vo Difference; becauſe, till it is relieved out of his Hands, he is in actual 
Poſſciſion of it as much as if it were his own. 

Baron and Feme ſeiſed in Tail, the Baron goes out of the Country, and Bro, Title 
in his Abſence the Feme infeeff5 A. in Fee, [who enters, ] this is & Diſſeifin Silleiſiu 24, 
of the Huſband by A. becauſe che Feonicut by the Feme Coyert was void, 
and fo his Entry under it tortious. 

* If a Diſſeiſor makes a Leaſe for Years, or at Will, and the Diſtiſce x Pa ge ag 
enters upon him, and then the I.eflec re-enters, claiming by Virtne of his Rol. Abr 
Leaſe, though that was only a Term for Years, yet ke is 2 Dil iſor, becauſe 662. 
he enters upon the Proprictor of the Soil, and cuſts him of his Ponefion, 
and that by Virtue of a former Diſteiſin, fo that ihe Po!eflioa of the Free- 


ko!d 


Eisi. 
hold cannot be ſuppoſed to be left in the Diſſeiſee; and therefore ſuch an 


Entry muſt be equivalent to an avowed Diſſeiſin. | 
Rol. Abr. Tf a Man enters into my Land, claiming a Leaſe for Years, or enters as 
662. Tenant by Statute Merchant, when he has no Right, he is a Diſſeiſor, the 
SN *7"-Entry being unlawful, and the Pretence of Title unjuſt. 
Dyer 134. So if a Guardian in Chivalry aſſigns Dower to a Woman, as Wife of the 
pl. 11. deceaſed Tenant, who in Fact is not his Wife, and ſhe enters thereupon, 
_- ſhe is a Diſſeiſoreſs, for her falſe Title being an Act of Fraud and Injuſtice, 
Rol. Ab; and the Poſſeſſion acquired by it tortious, and the Pretence of Title, when 
662. it appears that ſhe has none, will not avail her, and Q, whether the Guar- 
dian in this Caſe is not a Diſſeiſor likewiſe ? | 
Rol. Abr. A Man makes a Leaſe for Years to another and his Heirs, and the Leſſee 
662. dies, and the Heir claiming the Term enters, tho' the Term being a Chattel 
muſt go to the Executors, and not to the Heir; yet the Heir is ro Diſſeiſor, 
becauſe he claimed only a Term and no Freehold, and ſuch a Term too as 
was in Being, and aQually limited to him ; and therefore the Heir in this 
Caſe, that is named in the Words of Limitation, thall be only preſumed to 
enter on Behalf of the Executor, to continue the Term that was in Being, 
and not to commit a Diſſeiſin on the Freehold. 
Rol. Abr. If there be Tenant by Sufferance, and a Stranger who has no Right to 
659. Pregſen the Land, makes a Leaſe thereof for Years by Indenture to the Tenant, 
and Store. vvithout making any Entry upon ſuch Tenant, previous to the Demiſe, and 
the Tenant thereupon pays the Rent reſerved on this Leaſe to the Stranger, 
this is no Diſſeiſin of the rightful Proprietor, for the Tenant at Sufferance 
was no Diſſeiſor before the Demiſe ; and after the Demiſe, or by Virtue of 
it, he can be no Diſſeiſor, becauſe he ſtil! continued his old Poſſeſſion, with- 
out committing any actual Ouſter of him who had the Freehold ; for the 
Acceptance of the Deed of Demiſe, and Payment of Rent thereupon, are 
not Acts of ſufficient Solemnity and Notoriety, fince they may be tranſaQed 
| in Private, to change the Poſſeſſion of a Freehold. | 
Co Lu. 5. b. If a Guardian after the full Age of the Heir continues in Poſſeſſion, he is 
271. 2. no Difſſeiſor, but an Abator, and an Aſſiſe of Mortdanceſtor lies againſt him 
by the Heir, for he dots not actually ouſt the Heir of his Freehold, which 
is required in a Diſſeiſin, but holds him out by an intermediate Entry be- 
tween him and his Anceſtor, which makes the Diſtinction between an Abate- 
ment and Diſſeiſin. 
Rol. Abr. If a Man enters as Guardian into the Lands of an Infant, who has no 
- "SEN Title to be Guardian, *tis at the Election of the Infant to make him a Diſ- 
N, ang ſeiſor, on Account of his wrongful Entry upon an actual Ouſter of ſuch In- 
Baugh. os, or elſe to diflemble the Wrong, and call him to an Account as Guar- 
ian. | | | 
Pro. Title, An abſolute Feoffment is made by Deed, and a Letter of Attorney there- 
— 34 in to deliver Seifin ; accordingly the Attorney makes Livery upon Condi- 
17 tion, he is a Diſſriſor of the Feoffor, becauſe not purſuing his Commiſſion 
'tis all one as if he had none at all, and then his Livery is tortious, and 
amounts to a Diſſeiſin. . 3 
ny 8585 A. ſeiſed of Lands in Fee permits his Son to enter into them by his Con- 
* ſent, and to occupy as Tenant at Will; the Son after by Indenture 
Bro. Title leaſes them for 21 Years, rendering Rent; this was held no Diſſeiſin, but 
Villciſin 68. at the Election of the Father, who may if he pleaſes call it ſuch, becauſe 
| Dalf. 46. the Leaſe for Years was more than he could juſtify ; but a Diſſeiſin 
4 being an actual Ouſter of another's Freehold, the Poſſeſſion of the 
P age oo Son, being in Poſſeſſion as Tenant at Will, gives Room to the Father to 
conſtrue his Demiſe no Diſſeiſin, if he thinks fit ; and therefore the Son in 
this Cate ſhall be preſumed to act in Behalf of the F ather, and to demiſe the 
Land as Attorney to him, eſpecially if the Father afterwards demand and 
receive tae Rent, for the Rule is, Ratihabitio retrotrahitur et mandate @qui- 
' Paratur ; however the firſt Leſſor, before he hath received any Rent, may 
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take the Demiſe to be a Diſſeiſin at his Election; for when: h e Tenant at 
Will takes upon him to make a greater Eſtate than he has himſelf, this may 
be conſtrued a Diſſeiſin, becauſe it is an Uſurpation upon the Right of the 
Leſſor, and in Effect a Seizure of his Freehold ; and the great Reaſon why 
the Leſſor is allowed to make the other Conſtruction, is to avoid the Incon- 
veniences which otherwiſe would follow; for if a Leflor was obliged to 
look upon Leaſes for Years of his Tenant at Will to be Diſſeiſins; then if 
a Tenant at Will ſhould make a Leaſe for a ſmall Time, and the Leffor hot 
knowing thereof ſhould levy a Fine of ſuch Lands for his Wife's Jointure, 
or other Uſes, the Leſſee of Tenant at Will would be neceſſitated to be- 
come a Wrong-doer, perhaps contrary to his Intent, and the DuTeiſee would 
be deprived by his Fine of all Remedy for recovering his Right, as well 
as the Perſon to whom he levied it; for he himſelf could not fet up a Ti- 
tle to ſuch Lands, becauſe he had transferred it to another in a Court of 
Record, and the other could not claim, becauſe a naked Right cannot be 


transferred. 

In this Caſe, if the Leſſor takes ſuch a Diſpoſition by his Tenant zt Will Cro. Eliz. 
to be a Diſſeiſin, then both the "Tenant at Will and his Leſſee are Diffeiſors, 10 * 
ſince they both concur to the Act that 1s the Diſſeiſin; but in Refpect of all mean 
Scrangers the Tenant at Will only is to be eſteemed Tenant of the Freehold, Jon. 317. 
and the Perſon who as ſuch is Diſſeiſor; for as for the Leſſee of Tenant at Cro. Car. 
Will, he in Reſpect of all Strangers, and likewiſe of Tenant at Will, has a*** 
fair and legal Intereſt derived out of the Inheritance of his Leſſor, and ſo 
cannot be Tenant of the Frechold jointly with his Leſſor, but muſt claim 
under him, 

If a Leſſee for Years, or at Will, makes a Leaſe for Life, or a Gift in Jon. 317. 
Tail, that creates a good Leaſe, or a good Gift in Tail among themſelves Cro. Car. 
and all others, beſides the firſt Leſſor, and as to him they are both Diſſei- Ba. Aitle 
ſors, for they both clearly concurred in ouſting him of his Freehold, one Piſſeiſin 3, 
Dy giving, and the other by receiving the Livery, which paſſed the Free- 64, 66. 

old. 

Tenant at Will, or for Years, makes a Feoffment in Fee, and dies; his jon. 317. 
Wife brings Dower, the Feoffee cannot plead that her Huſband was never Mat. Tay- 
ſeiſed ; for ſince the Feoffee received his Eſtate from him, he is eſtopped to” 's Caſe, 
ſay that the Huſband was never ſeiſed; befides in Reſpect of the Feottee the 
Feoffor had an Eſtate, tho' in Regard to the Diſſeiſee he is to be conſidered 
as a Wrong-doer. | 

If a Man enters into the Land of an Infant by his Aﬀent, the Infant may Rol. Abr. 
proceed againſt him at full Age as a Diſſeiſor; for the Contract made be- 5: 
tween them during the Nonage of the Infant may be conſidered by the In- — 3 
fant as void, and conſequently the Entry by Virtue of it may be eſteemed Bro. Title 
illegal, or the Infant, if he thinks it more for his Advantage, may at full Diſſeiſin 30. 


Age ratify the Contract between them, and ſo allow him as his Tenant. 


If A. be ſeiſed of Lands in Fee, and a Stranger enters upon him by Vir- Dyer 173. i 
tue of a Leaſe for Years, which is void, and pays Rent to him, A. can never Margize. 
proceed againſt him as a Diſſeiſor, for his Acceptance of Rent at his Hands _ _ 


is a full and unconteſtable Allowance of the Leaſe he claims, and conſequent- s Cafe. 


ly the Entry by Virtue of it purged and made rightful. Dyer 62. 
A. bargains and ſells Lands by Indenture inrolled to B. upon Condition pl. 33. cont. 
201. 


that on the Payment of 300 J. at the End of three Years it ſhall be Jon. 316- 


void, and that in the mean Time the Bargainee thould not meddle with Fro. Car. 
* the Profits of the Land; the Bargainor occupies, and makes a Leaſe for 222. 


five Years, and at the Day does not pay the 300 /. the Bargainee does not Rol. Abr. 
enter, but (the Bargainor occupying it) deviſes the Land; and it was ad- 255 
judged a good Deviſe, for the Bargairor in this Cafe was Tenant at Will; — 
and therefore his Leaſe does not put the Bargainee under the Neceſſity of 


being a Diſieiſee. | 
L . . If 
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Rol. Abr. Tf a Guardian by Nurture makes a Leaſe by Indenture to one who is 

659. already in under the "Title of the Infant, rendring Rent to the Guardian, 
waich is paid accordingly ; this ts no Diſſeiſin, for there is no actual Ouſter 
conſequent on ſuch Demiſe z and the Rent paid to the Guardian muſt be 
accounted for to the Infant. 

Lit. Sect. 258. If two or more diſſeiſe another of any Lands to their own Uſe, they are 
all Jointenants, and all Diſſeiſors; but if they diſſeiſe another to the Uſe 
of one of them only, he to whoſe Uſe the Diſleiſin is made is ſole Tenant, 
2 = others have nothing in the Tenancy, but are called Coadjutors to the 

iſſeiſin. 

Co. Lit. 190, There are others who are called Counſellors and Commanders in a Diſ- 

_ Abr. ſeiſin, wiz. when any Perſon counſels or commands another to diſſeiſe a 

Bro Tie, third Perſon ; here we are to take Notice, that though the Perſons that con- 

Diſſeiſin, 12, eur in a Diſſeiſin have theſe ſeveral Names given them from the Nature of 

49, 45- that Part of the Diſſeiſin that they commit, yet Co-adjutors, Counſellors and 
Commanders, are Diſſeiſors in Reſpect of the Perſon diſteiſed, as well ay 
the Perſon to whoſe Uſe the Diſſeiſin is made, and all equally liable to the 
Aſſiſe of the Diſſeiſee; nay, though the Difleifor, who is Tenart of the 
Land, dies, vet the Aſſiſe lies againſt the Co-adjutors, Counſellors, Cc. and 
"Tenant of the Land, although he be no Diſſeiſor; and this is a moſt equi- 
table Proceeding ; for fince they all concur in committing the Irjury, it is 
but reaſonable they ſhould all anſwer for it; and though the Perſon, that 
ſucceeds the Diſſeiſor that was Tenant in the Tenancy, had no Hand in the 
Diſſeiſin, yer, claiming under it, he muſt be liable to the Remedy the Law 
gives the Diſſeiſee for recovering his Right. 

Bro. Tit. A Man makes a Leaſe for Life, rendring Rent, and goes into foreign 

Dißkeiſin 37. Parts, Tenant for Life dies, and A. counſels B. who is not Heir to the 
Leſſor, to enter, who does it accordingly, and enfeofis 4. the Coun- 
fellor ; the Leſſor returns, and is hi, dred to enter by A. whereupon 
he brings his Aſſiſe againſt A. without naming N. and well; for A. by his 
Coanſel is a Diſſeiſor, and being Tenant of the Land, and the Perſon 
who diſturbed the Leſſor of his Entry, the I effor who was abfent when 
the Diſſciſin was committed, and ſo unacquainted with the Manner of it, 
i; not obliged to bring his Remedy againſt any other but the Perſon who 
15 actually in Poſſeiſion, and defends that Potieffioa with Force and Vio- 
lence. 


Co. Lit. 180. A. difſeiſcs one to the Uſe of B. who knows not of it, and B. after- 


-4 tr, Wards aſſents to it; in this Caſe, till the Agreement, A. was 'Lenant of the 

Difeigan 59. Land, and after Agreement B. is Tenant of the Land, but both of them 

* See inſra are Dilleiſors. | 

102. | 

Co. Lit. 18 A Man diſſeiſes Tenant for Life, to the Uſe of him in Reverſion ; and 

521. after he in the Reverſion agrees to the Diſſeiſin; by the better Opinion, he 
in the Reverſion is a Diſſeiſor in Fee; for by the Diſſeiſin made by the 
Stranger, the Reverſion was deveſted, which cannot be reveſted by the Agree- 
ment of him in Reverſion, for his Agreement to the Diſſeiſti makes him a 
Party to it; and therefore if he gets any Thing hy ſuch Agreement, he 
muſt get it as a Diſſeiſor; and ſo in this he is not ſeiſed of his old Eſtate, 
but of an Eſtate by Diſſeiſm. 


Es Lit. 12D. The Demandant and others, in a Præcipe, diſſeiſed the Terant to the 


Uſe of others, and the Writ did not thereupon abate; for though the De- 
mandant was a Difleifor, yet he gained no Tenancy in the Land, being 
Page 102 * only a Co-adjutor, and fo his Remedy to gain the Freehold {ill conti- 
nues ; for the Deſign of ſuch Remedy being to recover the Frechold, till 
that be obtained there is no Ren ſon to abate it ; and that is not obtained by 
the Digeifin, for he gains no Freehold by it, ſo that the Writ muſt fil} 
contmue. le 


D185: S8 


If a Man commands FJ. S. to enter into certain Lands in his Name, Rol. Abr. 
provided he has a Right to them; if J. 5. enters accordingly, yet if the << 
Commander has no Right to the Lands, he is not the Diſſeiſor, but J. S. Diſleilin 57. 
only, for J. S. was not abſolutely commanded to enter, but only conditi- a 
onally, if the Commander had Right; ſo that it was incumbent on J. S. 
to inquire into the Commanders Title before he entred; and the Comman- 
der having no Title, the Entry of J. S. was his own Act, and not the Execu- 
tion of the Command. | | 

For the ſame Reaſon, if a Man ſays to J. S. that his Anceſtor died ſeiſed ꝑ 4 he 
of certain Lands, and thereupon commands him to enter into thoſe Lands 663. R 
in his Name, if his Anceſtor died ſeiſed in Fee, otherwiſe not; aud there- 
upon 7. S. enters, and yet the Anceſtor did not die ſeiſed in Fee; J. is the 
ſole Diſſeiſor, and the Commander has no Share in it. . 

If a Man ſays to me, that he will diffetſe F. S. to my Uſe, and I tell Bro. Tir. 
him that I am content; this does not amount to a Command, but is only Diltcifin 15. 
2 Sufferance of what is to be done, and ſo does not make me a Diſſeiſor, 


without an actual Command; but he that ouſts J. S. is only the Diffei. See ante 


ſor.* 

A Diſſeiſor makes a Leaſe fer Years, and the Termor enters, the Diſ-Dyer 141. 
ſeiſor after leaves the Kingdom, and at his Departure commands his pl. 47- 
Termor, that if the Diſſeiſee entered upon him, not to ſuffer him to con- 
tinue in Poſſeſſion, but to maintain the Poſſeſſion againft him as Termor of 
the Diſſeiſor; the Diſſciſee enters on the Termor in the Abſence of the 
Diſſeiſor, and the Termor re- enters, ouſts him, and pays his Rent after to 
the Uſe of the Diſſeiſor, being abſent ; it ſeems the Leſſor is Party to this 
ſecond Diſſeiſin, though he did not expreſiy agree to it aſter it was done, ſor 
the precedent Command and Inſtructions ſufſic ĩently ſhew his Intent and 
Conevrrence to It. | | 

A Man recovers ſeveral Houſes in an Aſſize, and after the Terant re- Rol. Abr. 
verſes the Judgment in a Writ of Error, and a Writ iſſues thereupon to the 653. 
Sheriff to put him in Poſſeſſion of thoſe Houſes ; in this Caſe, though the =" ay 
Tertenants are Strangers to the Recovery, and therefore ought not to be 
ouſted without a Sci. fa. yet if the Sheriff executes the Writ, and ſo puts 
them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; for he acts under 
the Authority of the Court, which he is ſworn to obey, under the Penalty 
of being fined, if he does not. 

The fame Law in all Cafes where Execution is of a Judgment wherein g. Abr 
the Demand is made of a Thing certain; but if an Execution is to be exe- 664, 
cuted without mentioning any Thing in particular, there the Sheriff at 
his Peril, ought to make Execution of the Thing in Demand, otherwiſe 
he will be a Diſſeiſor; for he is obliged to take Notice of the Thing in De- 
mand, and has no Authority from the Court to make Execution of any 
Thing elfe. . 

Leaſe for Life, Remainder for Life, Remainder in Fee; the Remainder- Co. Lit. 246. 
man for Life differſes the Tenant for Life, and then Tenant for Life dies, Palm. 202, 
the Diſſeiſin is purged ; for then the Remainder-man for Life is ſeiſed of his Bro. lit. 
own rightful Eſtate for Life, which was to take Place upon the Death of — hg 
Tenant for Life, and the Fee reveſts in the Remainder-man in Fee. | 

Two Co-heirs, one an Infant, an4 the other of full Age, the of full Bro. Tit. 
Age enters upon the Feoffee of their Father, claiming the Land to her Piſſeilin 43, 
and her Siſter ; her Entry being unlawful, the Land veſts intirely in her 76. 

of full Age, and nothing in the Infant; and fo the of full Age muſe be ; 
* the Ditteifor, for an Infant can never be made a Wrong-doer by the Act Ape 3 
of another, or injure himfelf by any Contract entered into during his Mi- 
nority. 

If my Tenart at Will enters into another's Land contiguous to lis Bro. Tit. 
own, claiming it to my Uſe, and feed; his Cattle there, and fells the Diilciſin 59. 
Trees, upon which the Tenant of the Freehold is obliged to quit his Poſ- 

ſeſſion, 


101. 


rr. 


ſeſſion, and ſo brings his Aſſiſe; and it is found that I never commanded 
my Tenant to commit this Diſſeiſin, nor ever ſhared in any of the Profits of 
it, I ſhall be acquitted of the Diſſeiſin, ſince it would be apparent Injuſtice 
to charge me with the Guilt of an AQ I never concurred in. 
Bro. Title A. demiſes the Land of B. to C. for Years, rendring Rent, C. enters and 
Diſlcifin 27. pays the Rent to A. it ſeems A. by this Tranſaction is a Diſſeiſor, for his 
Demiſe to C. is tantamount to a Command to enter into the Lands of B. and 
he that commands the Diſſeiſin is the Diſſeiſor. 
Bro. Title AA. has Common in the Land of F. and B. comes with his Family and 
Diſſeiſin 79. incloſes the Land, ſo that A. cannot have the Uſe of his Common, B. and 
his Family are Diſſeiſors, for they ouſt A. of his Common by the Incloſure, 
which is plainly a Diſſeiſin. | | 
Bro. Title A Man leaſes for Life, rendring Rent, with a Clauſe of Re-entry for 
Diſleifin 8x. Non-payment, and for Arrears of Rent diſtrains, and being poſſeſſed of the 
| Diſtreſs, re- enters, and adjudged a Diſſeiſor; for though he had an Elec- 
tion upon Non- payment of the Rent to re-enter or diſtrain, yet by diſtrain- 
ing he had determined his Election, and ſo put it out of his Power to re- 
enter; therefore when afterwards he re- enters, it is unlawful, and conſe- 
quently ſuch an Ouſter of him who has the Freehold, as amounts to 2 
Diſſeiſin. 
Bro. Title Lands deſcend to an Infant, and A. enters as Guardian only, and de- 
Diſtcibin 85. L iſes it to B. and dies, B. enters, and the Infant brings an Aſſiſe againſt 
him, and he was adjudged a Diſſeiſor; for though AH. was the firſt that 
entred, yet he entred as Guardian, ſo that it was in the Election of the 
Infant to charge him as a Diſſeiſor, or call him to an Account as a Guar- 
dian ; and therefore when the Infant charges the Deviſee as a Diſſeiſor, it 
Mall be preſumed that he looked upon A. as his Guardian, otherwiſe B. 
could not be charged as the Diſſeiſor, but as the Deviſee of the Diſſeiſor; 
for if he had reckoned A. as his Diſſeiſor, then B. muſt have been eſteemed 
a Perſon who claimed under the Diſſeiſor by legal Conveyance, and ſo not 
to be charged as the actual Diſſeiſor of the Infant; but if the Infant is ſup- 
poſed to look upon A. as his Guardian, then he may charge B. as a Per- 
ſon who ouſted him by Wrong of his Freehold, fince he, and not the 
Guardian, was the Perſon who ſeiſed the Poſſeſſion without Title. 
_ Tn The Father enf.offs his Son within Age, and after enters as his Guar- 
e 40h, dian, and enfeoffs J. S. and dies; the Infant brings his Aſſiſe againſt the 
43. PFeoffee, who was adjudyed a Diſſeiſor for the Reaſons before- mentioned; 
and likewiſe, becauſe it is provided by We/im. 2. cap. 25. that if Leſſee 
for Years, or Guardian, alien in Fee, the Remedy for recovering the Free- 
hold ſhall be by an Aſſiſe of Mel Diſſeiſin, and both the Feoffor and Feoſſee 
mall be eſteemed Diſſeiſors, and the Survivor of them ſhall be liable to this 
Remedy; ſo, if either happens to die, he that ſurvives may be conſtrued a 
Diſſeiſor, and as ſuch liable to this Action. 


a2. 473. Not only Guardians in Chivalry, but in Socage, and by Nurture, come 


within this Law of Meſim. 2. So alſo their Alienations not only in Fee, but 
in Tail, or for Lite, are within this Act; for wherever a Freehold is tranſ- 
ferred by the Solemnity of Livery, by a Perſon who has no Right to make 
ſuch a Conveyance, there is an actual Ouſter of him that has the Freehold, 
and ſo a Diſſeiſin. | 
2Inft. 4:13. Here it will be proper to obſerve, that though the ſaid Statute mentions 
only Tenant for Years, yet Tenant by Elegit, Statute-Merchant or Staple, 
as aifo Tenant at Will or at Sufferance, are by an equitable Conſtruction 
brought within it, as being all equally capable, by the Pofleſlion whic!i 
they en joy. of committing Diſſeiſins, by transferring the Freehold by Livery ; 
but a Bailiff is not within the Act, becauſe it mentions and intends only 
tho'e Perſons who have ſome Intereſt, and thereby a Poſſeſlion in the Lands, 
which a Bailiff has not. | : 
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If Tenant for Years, or a Guardian, make a Leaſe for Life, Remainder: Inſt. 473. 
for Life, Remainder in Fee, and Tenant for Life enters, he is a Diſſeiſor, — 
for he accepts of the Livery, which transfers the Freehold, and ſo produces 
the Difſeifin, and therefore makes himſelf a Party to the Wrong; the fame 
Law of him in Remainder, if he in Remainder for Life or in Fee enters, 
for ſuch Entry is an Agreement to that Act which makes the Diſſeiſin. 

If a Guardian accepts of a Feoffment from his Ward, the Ward may Bro. Title 
bring an Aſſiſe againſt him as a Diſſeiſor ; for the Guardian acts contrary Diſleilia 95. 
to his Duty when he aſſents to any Alienation made by his Infant ; for it is 
his Duty to protect the Inheritance of his Ward, and to deliver it up to him 
at full Age, and not to bring it into his own Family. | 9 

A. lets Lands for 21 Years, from Michaelmas next enſuing, rendering ro. Fliz. 
Rent, and the Leſſee enters 29 September, and occupies for one Year, the 169. Alex- 
Leſſor brings Debt for the Rent reſerved ; and adjudged, that though hig 
Entry, which was without Title, made him a Diſſeiſor, and that this Di : 
ſeiſin was not purged by the Accruing of the Term after, yet Debt lay 
upon the Contract; for though his Entry, being made the Day before the 
Leaſe commenced, cannot be ſuppoſed to be made by Virtue of the Con- 
tract, yet it does not diſannul the Contract, for that muſt remain till de- 
feated by an Aſter- agreement of equal Notoriety with it; and therefore 
the Action in this Caſe may well be formed upon it; and the Reaſon wh 
in this Caſe the Accruer of the Term after Entry did not purge the Dif. 
ſeiſin, is becauſe when the Leſſee enters before his Title accrued, he is 
preſumed to diſclaim the Title of a Termor, and ſet up another; and 
therefore ſuch Title ſhall not protect him from the Notice of the Law; for 
that would be to conſider him under a Title which by an expreſs Overt-act 


he diſowns. 


(B) TUhat Perſons are capable of committing 
| ſuch Dilleitins, 


S to Femes Covert, if a Huſband diſſeiſe another to the Uſe of his Rol. Abr. 
Wife, this does not make her a Dilleiſoreſs, ſhe having no Will of — Title 
her own, nor will any Agreement of hers to the Diſſeiſin, during the Co- Piſleiſin 67. 
verture, make her guilty of the Diſſeiſin, for the ſame Reaſon; but her | 
Agreement after her Huſband's Death will make her a Diſſeiſoreſs, becauſe 
then ſhe is capable of giving her Conſent, and that makes her Tenant of 
the Freehold, and ſo ſubje& to the Remedy of the Diſſeiſee. 

So if a Man diſſeiſes another to the Uſe of a Feme Covert, her Agree- Rol. Abr. 
ment to it ſignifies nothing; and though the Huſband's Agreement to it 660. 
ſettles the Eftate in the Wife, yet it makes her no Sharer in the Guilt of Bro: 200 
the Difſeiſin, Se 8 

But if a Feme Covert actually enter and commit a Diſſeiſin, either co. Lit. 357. 
ſolely or together with her Huſband, then the is a Diſſeiſoreſs, becauſe b. Lit. Se 
ſhe gains thereby a wrongful Poſſeſſion ; but yet ſuch actual Entry cannot of hy _ 
be to the Uſe of her Huſband or a Stranger, fo as to make them Diflei- g,, AT 
* ſors; becauſe tho* by ſuch Entry the gains an Eftate, yer the has no *Page105 
Power of Transferring it to another. | Bro. Title 

Diſſeiſin 15, 


As to Infants, they are under the ſame Reſtrictions with Feme Coverts ; 67. — he 
ſo that their Agreement during Minority to a Diſſeiſin committed to their — Title 
Ule does not bind or niake them Difleifors, no more than if an Infant com- Diſſeiſin 5, 
mands a Diſſeiſin to be made; becauſe no Acts, during their Minority, are 16, 35. 
ſo binding, but that they may at full Age revoke and cancel them; but an 650. _ 


ata! 


1 


actual Entry by an Infant into arother's Freehold gains the Poſſeſſion, and 
| makes him a Diſſeiſor as well as it does a Feme Covert. | 
Bro. Title Two Infants Jointenants, one releaſes to the other, by which the other 
Diſſcifin 19. holds the Whole; this ſeems a Diſleiſin, becauſe the Releaſe, being in no 
Manner for the Advantage of the Infant, is utterly void, aid then the Entry 
of the other being without Title. is tortious and a Uiffeiſin ; but if there 
had been Livery made upon it, tho' between Jointenants, this is void, yet 
it ſeems no Difleiſin, for the Regard the Law has for the Solemnity of Li- 
very, which ſhall continue till defeated by Act of equal Notoriety. 
Rol. Abr. If a Man carries an Infant into the Lands of J. S. and there claims the 
661. Lands to the Uſe of bimſelf and the Infant; yet the Infant ſeems no 
Diſſeiſor, becauſe he made no claim of it himſelf, and then ſhall not be 
charged with the Tort of another Perſon. | 
Bro. Tithe If rhe King enters without Title, or ſeiſes Lands by a void or inſuth- 
Billeifia 65. cient Officer, he is no Difletſor ; for being the Fountain of Juſtice, and 
engaged in Multiplicity of Affairs, his Acts are not to be charged with In- 
juitice ; but this Privilege does not extend to any of his Subjects; and 
therefore if the King by Letters Patent grants Land ſo ſeiſed, and the 
Patentee enters, he is a Difleiſor, becauſe he has Time and Leiſure to ir- 
| — into the Legality of his Title, which the Prince is ſupppoſed to want 
Loeiſure for. 
* Tiead' If a Corporation Aggregate diſſeiſe tothe Uſe of another, they are Diſ- 


of Corpo- ſeiſors in their natural Capacity, and the Perſons who committed the Wrong 


ratlons. fhall be charged therewith, and not the Corporation, which conſiſts of a 
conſtant Succeffion of various Perſons, and as a Corporation can do na Ad 
- without Writing. 

Bacon of IHE Remedy for Recovery of Rent, by Way of Diſtreſs, ſeems 

. to have come over to us from the Civil Law ; for antiently, in 

Vigellius the Feudal Law, the not paying Attendance on the Lords Courts, 


257, 271, or not doing the Feudal Service, was a Forfeiture of the Eftate ; but theſe 


326. Gilb. Feudal Forſeitures were afterwards turned into Diſtreſſes, according to 


3 the Pignorary Method of the Civil Law, that is, the Land that is let out 


HisRents, 3. to the Tenant is hypothecated, or as a Pledge in his Hands to anſwer the 
Rent agreed to be paid to the Landlord, and the whole Profits arifing fram 
= Land are liable to the Lord's Seizure, for the Payment and Satisfaction 
of it. : 


Under this Head I ſhall conſider, 


(A) Who, in Reſpett of his Eſtate oz Intereſt, 
map vifrain to? Bent. 106. 


page 106 


(B) Mhat 


Sr 


) That Things may be diſtrained. 106. 

G Df the Manner of diſtraining as to Time 
and Place. | 

D) Ok the, Diſtreſs when ſeiſed, and herein of 
the Diſtrainer's Intereſt therein, and what he 
is to do therewith, 111. | 

E) Uhere a Diltreſs {hall be ſaid to be TArong- 
ful and Exceſſive ; and herein of the Remedy 
which the Party injured hath. 115. 

F) Of diſtraimng Things Damage-fealant, 116. 

(6) Ot Dittretles foz Amercements, 117. 


_ — * 2 — — — 


— 


(A) ho, in Reſpect of his Eſtate oz Intereſt, 
map diUrain {oe Bent. 


F a Man ſeiſed in Fee makes a Gift in Tail, or a Leaſe for Life, Years, rorthis «1/5 
or at Will, faving the Reverſion to himſelf, with a Reſervation of Head of 
Rent, or other Services; the Law gives the Donor or Leflor, without any Rents 
exprels Proviſion, Remedy for ſuch Rent or Services by Diſtreſs, Lit. Sect, 


214. Bro, 
3 Tit. Diſtreſs, 
5, 15. and this my Lord Cole calls a Rent diſtrainable of common Right. Co. Lit. 142.2. 8 H. 
4. 13. Mo. 36. Cro, Eliz. 6 36. The Bailil that diltrains muſt ſhew in whoſe Riecht he does it. 
Pro. Diltrels 78, 


But if the Donor or Leſſor reſerve not the Reverſion, he cannot diſtrain Co. Lit, 47. 
of common Right, but he may reſerve to himſelf a Power of Dittraming,®: 5 Ce. 3- 


or the Reſervation may be good to bind the Leflee by Way of Contract, ſor Pe 
the Performance whereof the Leſſor ſhall have an Action of Debt. caund, 30g. 


A Rent diſtrainable of common Right, or by the Common Law, can- Co. Lit. 47. 
not iſſue out of an incorporeal Inheritance: as if I have a Right of Com- a. 142. a. 
mon in another Man's Soil, and I grant it to A. reſerving Rent, if the 2 Rol. Abe, 
Rent be beliind, I cannot diſtrain the Beaſts of A. becauſe that the-Right4#*- our 

* 77 5 h h ! C ITNCS, be- 
of Common which every Man has, runs thro' the whole Common, cauſe there 
1s no Place 
where the Diltreſs can be taken. Cro, Jac. 111, 173. 2 Rol. Abr. 446, 451, Co. Lit. 47, 142. 
Bro. Lit. Diſtreſs, 67, 80. 11 H. 4, 49, 5 Co. 5. vide Chan. Ca. 79, 


A Rent granted for Equality of Partition by one Coparcener to another, Co. Lit. 169. 
is good; ſo is a Rent granted to a Widow out of Lands whereof ſhe is £06 
dowable, in Lieu of her Dower ; the like Law of a Rent granted in Lieu of 4, 136, 
Lands upon an Exchange; and for theſe the Law gives a Remedy by Di- 
treſs, without any Proviſion of the Parties, tho' they have no Reverſion, 

If a Termor grants all his Term, rendering Rent, he cannot diſtrain 


for it Bro, Diſtreſs 


7- 2 Lev. 89, 

Latch 211. 

wow. _— 39. Freem. 228. pl. 226, Cro. Jac, 437. Moor 135. Stra. 403. Al. 57, Co, 
t. 292. b. | 


* If a Man ſeiſed of Land in Fee, and poſſeſſed of other Land for Years, *Page107 
nts a Rent- charge for Life out of both, with a Power to diftrain in both, 7 Co. 23-4. 
if the Rent be in Arrear, the Leaſehold as well as the Lands of Inheritance “s Cale. 
are ſubject to the Diſtreſs, becauſe a Man may oblize his Chattels to 3 1 


Diſcharge 35 


9 — 


1 


. . 5 
bus. a N * — - 


— 


D-118$.17 R-E-:8 8. 


Rol. Rep. Diſcharge of the Rent; but the Rent being a Freehold, ſhall iſſue only 
330. Fl; Out of the Inheritance, becauſe' the Leaſehold, being only a temporary 
— "Ig and periſhing Intereſt, is not a Fund commenſurate to the Charge, and 
therefore the Rent ſhall iſſue out of the Inheritance, which for its Duration 

is a more competent Eſtate to ſupport the Charge, and render the Grant ef- 

fectual; and hence it was adjudged, that though tlie Grantee might diſ- 

train in the Leaſehold Lands, yet he muſt avow for a Rent iſſuing only out 

of the Inheritance. | | 

27 Aſſ. 24. For an Heriot Service due after the Death of the Tenant, the Lord may 


. either diſtrain or ſeize the beſt Beaſt of the Tenant. 


Avowry 

177. Cro. Eliz 32, 590. Cro. Car. 269. Jon. 300. Co. Lit. 83. a. 162. b. Rol. Abr. 665. 80 
may the Lord diſtrain for Relief; for this vide Lat. 37, 95, 130. 3 Bulſt. 323. Jon. 132. but if he 
dies, his Executors cannot, but may have an Action of Debt for it. 4 Co. 37. Ogne''s Caſe, 2 Init. 
234. Where a Diſtreſs might have been taken for Aid to marry his Daughter, or make his Son a 
Knight, vide Rol. Abr. 665. | ; 


Co. Lit. 96. The Services or Rent, for which the Lord or Leſſor may diftrain, muft 

*: be. certain, or ſuch as may be reduced to a Certainty ; for otherwiſe the 
Lord cannot, in his Avowry, recover Damages for the Non-performance or 
Non-payment, when the Jury cannot determine what Injury he has ſuſtain- 
ed; but if the Tenant holds of his Lord to ſheer all his Sheep feeding in 
ſuch a Manor; this is certain enough, becauſe it is eaſy to compute the 
Number within the Precincts of the Manor; and conſequent] » what Expence 
the Lorl is at in employing other Hands to that Work, and what Damages 
he ſuſtained by the Omiſſion of his Tenant. 

4 Co. So. b. If a Man ſeiſed in Fee, or for Life, of a Rent-charge, after Arrearages 

Ognell's incur, grants over the Rent to another, he cannot diſtrain for theſe Arrear- 

Laugh 4, 2865, becauſe they are by the Grant divided from the Freehold of the 

41. S. C. cit· Reut. ä 

ed; the 

fame Law of a Rent Service. Rol. Abr. 672. 


For this vide If Tenant pur auter wie, or Tenant for Years, held over, yet the Leffor 
. Sat : 4 could not diſtrain them for (4) Rent that became due before the Determi- 
6 Co. 4. nation of their reſpective Leaſes, tho' they continued in Poſſeſſion of the 
Co. Lit. 47, Land afterwards ; for when the Leaſe was determined, the Leſſor could not 
N Jac. avow on them as his Tenants, claiming under a Leaſe, which was deter- 
(a) "Bye mined. | | 
might dif- 

train the Cattle Damage- ſeaſant. Keilw. 96. a. 


1 3 5 To remedy this, it is provided by the 8 Arn. cap. 14. That whereas 


48 Tenants pur ater vie, and Leſſees for Years, or at Will, frequently 
* hold over the 'Fenements to them demiſed, after the Determination of 

„ ſuch Leaſes ; and whereas after the Determination of ſuch, or any other 
* Leaſes, no Diſtreſs can by Law be made for any Arrears of Rent that 
grew due on ſuch reſpective Leaſes, before the Determination thereof; 
it is enacted, That it ſhall and may be lawful for any Perſon or Perſons, 
having any Rent in Arrear, or due upon any Leaſe for Life or Lives, 
or ior Years, or at Will, ended or determined, to diftrain for ſuch Ar- 
« rears after the Determination of the ſaid reſpeQiye Leaſes, in the ſame 
Manner as they might have done, if ſuch Leaſe or Leaſes had not been 

ended or determined; provided that ſuch Diſtreſs be made within the 

Space of ſix Kalendar Months, after the Determination of ſuch Leaſe, 

and during the Continuance of ſuch Landlord's Title or Intereft, and 

page 108 during the Poſleſſion of the Tenant from whom ſuch Arrears became 


* aus.” 
; (B) That 


GE 


(B) Chat Things may be diſtrained. 


HERE muſt be a valuable Property in ſome Body in the Things Co. Lit. 47. 
diſtrained, therefore no Diſtreſs can be of Dogs, Deer, Coneys, &c. 


which are feræ nature. 
Things fixed to the Freehold, or Part of the Freehold, as Furnaces, 18 K. 3. 4. 


Cauldrons, Doors, Windows, fixed to the Freehold, or Corn“ growing, ing 47: 
cannot be diſtrained. | 3 
2 Mod. Ct. 


Cattle on the Common, and Corn growing, may be diſtrained for Rent, by 11 Geo. 2. c. 19. $8. 
No Man can be diſtrained by the Utenſils of his Trade for (a) Rent, as Co. Lit. 47. 


the Ax of a Carpenter, the Books of a Scholar, the Materials for making (<) = 


Cloth in a Weaver's Shop; for theſe the Law protect: under a Preſumption, preſeription 
that without them the Tenant could neither be uſeſul to others, nor gain aa Toll is due 


Livelihood for himſelf. — 


a Rey or 
Harbour, 
which is to be levied by Diſtreſs, ſuch Diſtreſs may be of thoſe Implements, by which the Party gets 
his Livelihood, for the maintaining of thoſe is for the Public Good; and therefore the taking Part 
of the Loading has been adjudged good. Mod. 104. Lev. 96, 97. S. C. Raym. 232. Ld. Raym. 
335. 2 Stra. 1228, So has the diſtraining Part of the Tackle of the Ship, as where the Anchor, 
Cable, and Sails were taken. Carth. 357. Ld Raym. 384. 12 Mod. 216. 5 Mod. 359. Salk. 248. 
I. 4 for this vide plus, 2 H. 7.16. 2 Rol. Abr. 202. 3 Co. 510. Dyer 352. The Cart of a Huſ- 
Landon may be diſtrained, tho' an Implement of his Occupation. Carth. 359. admitted per cur. 


Alſo for the Benefit of Trade and Commerce, ſome Things are privileged 
from being diſtrained, as a Horſe in a Smith's Shop, a Horſe in an Inn, 10 H. 7. 21. 
Sacks of Corn or Meal in a Mill, Cloth or Garments in a Taylor's Shop, or Bro. Diſtreſs 
Sacks of Corn or Meal in a Market. Go. Lit. 4 
| Lit. 47. 
3 Bulſt. 270. 
Rol. Abr. 668. Cro. Eliz. 569. 


So if an Horſe carries Corn to a Mill, and is tied to the Mill Door, dur- L 
ing the Grinding of the Corn, he ſhall not be diſtrained; (/) but Cattle driv- Os 
er Curran 


ing to a Market, and by the Way put into a Paſture, may be diſtrained. * 


(5)2 Vent. : 
50. But vide 2 Vern. 130. + 


ö 


+ If, by Colluſion of the Landlord, Cattle are taken in, for the Purpoſe of getting a Diſtreſs, 
Equity will give Relief. See infra, 110. the Note on the laſt Caſe under this Head. 


And theſe Things are privileged, tho? they continue there three or fourRol. Abr, 
Days, or are retained never ſo long by the Tenant for his Satisfaction in $68. 
ſome Thing he has done about them. 
If a Man rides to Place, and is there taken fick, by Means whereof he | 
is obliged to tarry there two or three Days, his Horſe cannot be diſtrained _ Abr. 
for Rent. e Pab- 

fridus, or a 

Horſe which a Man keeps for Journies cannot, as is ſaid, be diſtrained. 2 Inſt. 133. 2 Rol. Abr. 
160. Rol. Abr. 668. Sed u; Nor an Horſe upon which another rides. Co. Lit. 47. Cro. Eliz. 
552. But an Horſe upon which a Man is riding, may be diſtrained Damage-feaſant, and led to the 
Pound with the Rider on him. Veut. 36. Sid. 440. 


Things diſtrained Damage-feaſant cannot be diſtrained for Rent, becauſe _ _.. 5 


they are in the Cuſtody of the Law. In Debt 
againſt an 


Executor he pleads Riens in ſes mains, but certain Goods diſtrained and impounded, aujudged no 


_ Aﬀets to charge him. Cro. Eliz. 23. 


Vor, II. * 5 


rn $8 


page log H Clothier having put his Wool to ſpin comes with an Horie to 
Gro Eliz. carry it back, bur becauſe there is no Beam or Weights at the Spinner“ 
549, x96. Houſe to weigh it, the Clothier and Spinner, with the Leave of a Neigh- 
2djudged. bour, who had a Beam and Weights in his Houſe, bring the Horſe thither, 
3 Lev. 261. and enter the Houſe to weigh the Yarn, the Lord of the Houſe, whilft 
—— they are there, cannot diſtrain the Horſe for Services. 

Perion, who 

undert:kes to carry all Perſons Goods, thereby becomes a common Carrier, and the Goods in luis 
Poſſeſſion are privileged. Salk. 249, 250. 


Rel. Abr. Things for which a Replevin will not lie, ſo as to be known again, as 
667. Money out of a Bag, cannot be diſtrained, for this Reaſon, and alſo for 
_ 145-the Damages, that Shocks of Corn, * Hay, Cc. might ſuſtain, it was held 
e But 52: - that they could not be diſtrained. 


* — - > 
2 e 2 . 4 


M. c. 5. ſet ſorth at large, Letter (D). 2% 113. 


Co. it. 2. Aeris Carucæ, or Beaſts of the Plongh, or any Thing belonging to it 
2 Et. 133. cannot by Common Law be diſtrained while there are other Goods or Beaſts 
(which Bra fon calls Animalia otioſa) which may be diſtrained; alſo a coven- 
able Diſtreſs is not of Armour or Veſſel, or Apparel, or Jewels, ſo long 
as there are other ſufficient or covenable, nor of Sheep, Saddle-Horle, + 

+ Sed Ou Poutry, + or Fith. + 
This Statute By the Statute De Diſtrictione Scaccarii made 51 H. 3. fl. 4. © No Man 
extends not © ſhall be diſtrained by the Beaſts that gain his Land, ror by his Shcep, 
on! to Dif- ce but until another Diſtreſs or Chattels ſufficient be found, except fo 


treſſes be- 5 
tween Lord © Damage-feaſant. 


and Tenant, 

but to all other Diſtreſſes, as well at the Suit of the King, as at the Suit of a Subject. 2 Inſt. 113. 
Dal. 84. In an AGion on this Statute, it is not neceſſary to ſucb that there was a fullicicut Du- 
treſs, preter, 7c. but it muſt come on the other Part, /7. to plead that there was a ſuſlicient Diſtreis, 
prater, Ce. Dyer 312. pl. 86. Sid. 348. It muſt be intended there was Cattle ſufſicient at the Tizie 


of the Diſtreſs, aud it is not material what was before or aſter. 2 In!t. 133. 
2) E. 38 It is agreed that the Cattle of a Stranger eſcaping into his Neighbonrs 


2 Inſt. 296. Grounds, and there being Levant and Couchant, may be diſtrained by the 
Palm. 43. Lord or Leſſor of thoſe Grounds for Rent or Services due to him; for it 


05 5317» ſhall be imputed the Owner's Folly F that hie did not provide againſt this 
2 Leon. 7, g. Miſchief by proper Bounds and Fences, | 

Co. Lit. 47. 

2 Brownl. 1750. But ſuch Cattle ſhall not be liable to a Diſtreſs for an Amercement. Noy 20. Nor 
to a Rent -Charge iſſuing out of thoſe Lands, unleſs they were Levant and Couchant. Rol. Abr. 668. 
x Niod. 63. And by the better Opinion of the Books it je-ms not to be material whether they were 
Levant or Conchant or not. Jide Co. Lit. 47. 2 Sund. 290. 2 Brownl. 170. Palm 43. Ho 265 


+ If the Fence was not his, and the Eſcape owing to the Fault of the Tenant, and in that Caſe 
they are diſtrainable, an Action would lie againſt the "Tenant, at the Suit of the Owner, for not 


Keeping up the Fence, whereby the Plaintiff was thus damnitied. See infra 110, the Note on the 
laſt Caſe, under this Head. | þ 


Rol. Abr. 


— Cattle which are in certain Land by Way of Agiſtment may be diſ- 


trained for Rent. 

22 — 4. 49. If the Tenant ought to incloſe againſt the Highway by Preſcription, and 
* d. in driving my Cattle by the Way, by Default of the Incloſure they eſcape 
Rol. Abr. into the Land of the Tenant, the Lord cannat diſtrain them; 1o if he 


668. b incloſ. Niere . 
But for this 105 t to incloſe by Preſcription againſt my Land, und my Cattle 


vide 2 Leon. . ' 
7. Dyer 317. f 2 | i 
2 Sand. 289, If 4. and B. have two Cloſes lying contiguous, and A. by Preſcription 

290. Poland is bound to repair tlie Fences between both the ſaid Cloſes, and A. leaſes 
Longuerille, his Clote to C. for Years, rendering Rent; and the Fences between t 


. 


he two 


Cloſes 


Dine 
Cloſes being out of Repair, the Cattle of B. eſcape into the Cloſe of 4 


he may 4iftrain them for Rent Arrear, and It is not material whether they 

are Levant or Couchant or not; adjudged, and the Judgment affirmed upon 

2 Writ of Error, though objected that they eſcaped there through the De- 

fault of A. who ought to have taken Care that the Hedges were repaired : | 

And by Sanders; Nota; This was a hard Caſe to maintain, there being a“ Pagei 10 
vaſt Difference between the Lord's taking a Diſtreſs within his Seigniory, 

and the I effor's diſtraining for Rent reſerved upon his own Leaſe, ſor the 

Lord had nothing to do with the Land or Fences, and ſo it concerns 

not him whether they are in Repair or not; otherwiſe of the Leſſor, for 

he ouzht to repair them, elſe he will have Advantage of his own Wrong. 

If a Man, that is driving his Cattle to London to fell, aſks Leave of the , vent. co. 
Leflor to put his Cattle into the Ground for a Night, and he gives bim 7: wie: and 
Leave ſo to do, with the Conſent of the Leſtee, and the Cattle are put in Jeice. 
accordingly, the Leſſor is not concluded by this Licence, but that he may r 
diſtrain them for Rent; adjudged upon Demurrer; and it not appearing But wid: 
by the Pleading that the Ground belonged to a commpn Inn, it came not: Vern. 129. 


in Queſtion whether 1n that Caſe they might have been diſtrained. —.— 
Caſe the 
Party had Relief in Equity, the Conſent of the Head Landlord being looked upon as a Fraud and 
Contrivance to ſubje& the Cattle to a Diſtreſs, and there cited the Caſe of Breden and Pierce, where 
there being two Years Arrear of a Rent-Charge, and Cattle came by Eſcape out of the next Ground, 
and were diſtrained, . The Lord Nottingham relieved againſt it. Preced. in Chan. 7. S. C. de- 
creed for the Plaiutiff with Coſts, at Law, and in Equity. : 


(C) Of the Manner of didraining, as to Time 
and Place. | 


Diſtreſs for a Rent-Service, or a Rent-Charge cannot be in the Night, co Lit. 142. 
but one inay diſtrain Cattle Damage- feaſant in the Night, otherwiſe 7 Co. 7. 4. 
they may be gone before Morning. RG, 
If the Tenant when the Lord is in View of the Cattle, to avoid the Di- Leon. 213. 
ſtreſs, chaſes them into a Place not within the Lord's Diſtreſs, yet the But if be- 
Lord may take them freſhly, for he ſhall not have Advantage of his own fore thestat. 


$ Ann. c. 
Wrong. 14. and 11 


| Geo. 2. c. 19. 
The Tenant, before the Lord had View of them, had chaſed them away, or if the Tenant for 
other Jawful Reaſon, even after View, had chaſed them away, or if after View the Cattle go out of 
themſelves, the Lord could not diſtrain them. 44 E. 3. 20. Co. Lit. 161. a. 268. a. 2 Init, 131.7 


* — 


+ Now by 11 Geo. 2. c. 19. Goods, c. may be diſtrained in thirty Days, after Removal. 


By the Statute of Marlbridge made (a) 52 H. 3. cap. 2. None ſhall ( This ;, 
« diftrain any to come to his Court, (5) which is out of his Fee, or upon declarative 
* whom he has no Juriſdiction, by Reaſon of a Hundred or Bailiwick, of the Com- 
M nor take Diſtreſſes out of the Fee or Place where he kath (c) Juriſdic-22? Law. 


F ; 2 Inſt. 104. 
* tion, (5) This is 
| intended of 
Suit-Service in Reſpect of a Seignory, and not of Suit-real in Reſpect of Reſianee. 2 Inſt. 104. 
(e) But no Diſtreſs is prohibited by this AR in any Place where he hath Power, by Cuſtom or 
otherwiſe, to diſtrain. 2 And. 71, 72. 
| . I 2 By 
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(% But this By the ſame Statute, cap. 15. it is enacted, That ſrom (e) therice- 
is only in © forth (J) it ſhall be lawful for no Man (g) for any Manner of Cauſe to 
Affirmance * take Diſtreſſes out of his Fee, or in the King's Highway, or in the 


— ee common Street, but only to the King and his Officers, having fpecial 


2 Inſt. 131. Authority ſo to do. 

*Pagei11 | 5 | 

(F) "Chis muſt not be taken ſimpliciter, ſo as to take Advantage thereof in Bar of an Avowry, but 
ſecundum guid, viz. that the Tenant may have an Action _—_— the Lord upon this Statute, in which 
he ſhall be fined. 2 laſt. 132. And it it may be pleaded in Bar of the Avowry, the King ſhould 
loſe his Fine. (g) This muſt be intended only of Diſtreſſes by Reaſon of a Seignory, and not of 
Diſtreſſes for Rent-Charges, £7. or by Reaſon of a Leet. 2 Inſt. 131. And. 72. Nor of ſuch 
Things for which no Diſtreſs can be taken but in the Highway, as for 'Toll-thorongh due by Cuſtom, 
Cro. Eliz. 510. But an Heriot Cuſtom may be ſeiſed in the Highway, for that is nct a Diſtreſs but 
2 Seiſure; but a Diſtreſs cannot be taken there for an Heriot- Service. 2 Inſt. 132. Goulſ. 97. 


2 Inſt. 132. Tf the Lord coming to diſtrain hath a View of the Beaſts within his 
Fee, and before he can diſtrain them the Tenant chaſes them into the 
Highway, the Lord, notwithſtanding the Statute of Marlbridge, cap. 15. 
may diſtrain them there. 


98 A Diſtreſs for Rent may be taken in a Houſe, if the Poor be open; 
Gon. ſo may it be taken out of a Window. 


5 Co. 92. f 
One cannot break open the outer Door to diſtrain, and Lord Ch. Juſt. Hardroicle held, that a Pad- 
lock put on a Barn Door could not be opened by Force, to diſtrain the Corn. 9 Vin. Abr. 128. pl. 


6. If the outer Door be open, one may break open the inner Door to diſtrain. Comb, 17. 


D) Df the Diſtreſs when ſeiſed: And Herein of 
the Dittrainer's Intereſt therein, and what he 
is to do therewith, 


Y the Common Law, a Man might have driven a Diſtreſs whither 
he pleaſed, which was very miſchievous. 1/7, Becauſe the Tenant 
was bound to give the Beaſts Suſtenance, if impounded in an open Pound, 
and being driven into another County, he could not by Intendment of Law 
know where they were. 2dly, He could not tell where to have a Replevy ; 
but now, 
ThisStatute By the Statute of Marlbridge, made 52 Hen. 3. cap. 4. None ſhall 
10-5 2 cauſe a Diſtreſs to be driven out of the County where taken, on Pain of 
n. Fine, &c. 


fer the Fa 


made 3 E. 1. 

2 Inſt. 191. Vet if the Tenancy is in one County, and the Manor in another, the Lord may drive 
the Diſtreſs taken in the Tenancy unto the Manor in the other County; for the Tenant doing Suit 
to the Manor, by common Intendment knows what is done there. 2 Inſt. 106. Keilw. 50. Bro. 
Diſtreſs 33. Where he who will take Advantage of this Act muſt do it by Way of Action, fo as 
to intitle the King to a Fine, vide 3 Lev. 48, : 


2 Inſt. 106. 


(a) Not into Alſo by the Statute of the 1 C2 of Ph. & Mary, cap. 12. © No 


a che Ch “ Diſtreſs ſhall be driven out of the (a) Hundred, Rape, Wapentake, or 


of Litchficlz, © Lathe, where taken, except to a Pound overt thin the ſame Shire, 
though till not above (5) three Miles diſtant from the Place where taken, and no 


1 Mar, Part« Diſtreſs ſhall be impounded in ſeveral Places (c) whereby the Owner 


2 8 ſhall be conſtrained to ſue ſeveral Replevies, upon Pain that (d) every 


which, c. Perſon offending ſhall forfeit to the Party grieved 5. and treble Da- 

Foul, 100.“ mages. 5 

6 Codb. 11. 5 If 

Couiſ. fort. 

(-) As if impounded in ſevera] Liberties, S. elſe it is no Oſſence within the Statute. N:y 62. 

Dyer 177. in Margine, d) But where three Perions diitrain 12 Flock of Sheep, and ſeverally 
impounded 


* " 


——_ —— 


DISTRESS. 


If a Man diſtrains dead Goods, as Utenſils of a Houſe, or ſuch like, *Paget 12 
which may take Damage by Wet or Weather, and the like, he ought to Co. Lit. 47. 


7 - » A Pound 
impound them in an Houſe or other Pound covert within three Miles „ gg 


in the ſame County; for if he impounds them in a Pound covert he ought pinfold 
to anſwer for them. 3 
; ; ſuch Purpo- 
ſes, or the 
Cloſe of him that diſtrains, .or the Cloſe of a Stranger with his Conſent, where the Diſtreſs is ta- 
ken; a Pound covert or cloſe is when the Diſtreſs is impounded in a Houſe. Co. Lit. 47. 


If a Man diſtrains Cattle, and puts them in a Pound covert, the Owner Co. Lit. 47. 
ought to keep them at his Peril, for it 1s lawful for him to come there for 3 inſt. 100. 
this Purpoſe ; but if put in a Pound covert or cloſe, there the Diſtrainer 
ought to keep them at his Peril, and yet he ſhall not have any Satisfac- 


tion for it. 
He who diſtrains cannot make Uſe of the Diſtreſs, fo as to work a Owen 124. 


Horſe, Cc. for he hath no Property therein, but a bare Power by Act of ur gag 


Law to take it: So if a Man hath a Return irrepleviſable, yet be can- 8 
not work it, for the Judgment is to rent it to the Pound #videm reman- in Wither- 
ur” c. nam may be 


If a Man takes a Cow for a Diſtreſs, he cannot milk her ; for though — a 
the Cow be the better for this, yet he ought not to do good to the Owner Rol. Abr. 
without his Conſent, and perhaps the Owner would have come before any 648, 879. 
Damage came by this to the Cow; and if it periſh by this, yet he who Ny 912. 


took the Diſtreſs may diſtrain again. : | — 
Where a 


Man diſtrained a Trunk for Rent, and being informed that there were Things of Value in it, he cauſed 
it to be corded to prevent Damage; he was for this adjudged a Ireſpaflor ab initio; cited by Tvi/7-u 
to have been adjudged before & C. Juſtice, Vern.*37.4 A Hide diſtrained cannot be tanned, for 
the Property is thereby guoſe altered; the Marks whereby the Owner might know it, being thereby 
taken away. Cro. Eliz. 783. If a Mandiſtrains for ſeveral Barrels of Beer, and draws Beer out or 
one of them, he is a "I reſpaſior ab initis as to that Barrel only. 6 Mod. 216. per Holt C. J. 


— — * — — — 
ol ** 


O. If the Determination was Law, or if a Jury would now give a Plaintiff a Verdict for ſuch 
an Act! £ 


If a Man diſtrains a Horſe, and impounds him, and the Horſe leaps 27 Alf. 64. 
three Times over the Pound, which is as high as it uſed to be, and there- 221 Abr. 
upon he who diſtrained ties the Horſe to a Poſt in the Pound, by Reaſon here one 


whereof he ſtrangles himſelf, the Owner may have an Action of 'Treſ- diſtrained a 
paſs. Hog, Da- 
niage-fca- 
fait which 
ꝛſterwards eſcaped, but it did rot appear, that it was by the Diſtrainer's Fault; in an Action cf 
Treſpaſs brought by him for the Treſpaſs done by the Hog, it was adjudged that the Action would 
not lie, for he might chuſe what Pound he pleaſed, and it was his Folly not ro chuſe one that would 
hold him; xvhich is not like a Diſtreſs dying in Pound, that being the Act of God; and his Default 
muſt not intitle him to another Action, nor ſubject the Defendaut to a double Puniſhment for the 
ſame Cauſe, viz. the Loſs of his Pig, aud the Damages and Coſts in this Action. Salk. 248. pl. 3. 
Ld. Raym. 519. | 


Diſtreſſes for Rent being in Nature of Pledges, and no Power to fel] or 
diſpoſe of them, in the Perſon diſtraining, they oftentimes proved of little 
er no Benefit towards haſtening the Payment of the Rent ; tor Remedy 
whereof it has been enacted, | | 

That where any Goods or Chattels mall be diſtrained for any Rent: I. Ar. 
« reſerved and due upon any Demiſe, Leaſe, or Contract whatſoever, 2. 4%. 3. 
and the Tenant or Owner of the Goods ſo diſtrained ſhall not, within 


— 
— 1 — .. " — — ' — 


impounded them in three ſeveral Pounds, whereby, &c. Yet they ſhall forfcit but one five Pour:ds 

and one Treble Damage. Cro. Eliz. 480. Moor 452. pl. 620. Noy <2, 62. Goulſ. 1. Ever 

177. in Margine. Pu: Noy 62. by Fenner, if the Plaintift brinęs his Action againtt them ieverally, 

nay one ſhall pay 51. I not this Law, cach being guilty of a particular Offence againit the 
tatute ! 
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40 
40 


r. 8 8. 


five Days next after ſuch Diſtreſs taken, and Notice thereof (wich the 
Cauſe of ſuch taking) left at the chief Manſion-houſe, or other moſt 
notorious Place on the Premiſſes charged with the Rent diſtrained for, 
Replevy the ſame, with ſufficient Security to; be given to the Sheriff 
according to Law; that then after ſuch Diſtreſs ard Notice as afore- 
ſaid, and Expiration of the ſaid five Days, the Perſon diftraining ſhall 
and may with the Sheriff, or Under-Sheriff of the County, or with the 
Conſtable of the Hundred, Pariſh, or Place where ſuch. Diſtreſs thall 
be taken (who are hereby required to. be aiding and aſſiſting therein) 
cauſe the Goods and Chattels ſo diſtraine4 to be appraiſed. by two 


*Page113* © ſworn Appraiſers (whom the Sheriff, Under. Sheriff, or Conſtable, are 


«c 
«c 
cc 
«c 
«c 
40 
«c 


40 


4 
46 
40 
40 
40 


60 


cc 
cc 
«c 
«c. 
«c 


4 Mod. 231. 


thereby impowered to ſwear) to appraiſe the ſame ah according to 
the beſt of their Underſtanding ; and after ſuch Appraiſement ſhall and 
may lawfully ſell the Goods and Chattels ſo diſtrained, for the beſt 
Price that can be gotten for the ſame, towards Satisfaction of the Rent 
for which the ſaid Goods and Chattels ſhall be diſtrained, and of the 
Charges of ſuch Diftreſs, Appraiſement and Sale, leaving the Overplus 
(if any) in the Hands of the Sheriff, Under-Sheriff, or Conſtable, for 
the Owner's Uſe. 

And that upon any Pound-breach or Reſcous of Goods or Chattels 
diſtrained for Rent, the Perſon or Perſons grieved thercby, ſhall, in a 
ſpecial Action upon the Caſe, for the Wrong thereby ſuſtained, recover 
treble Damages and Coſts of Suit againſt the Offender or Offenders in 
any {ſuch Reſcous or Pound-breach, any or either of them, or againſt 
the Owners of the Goods diſtrained, in caſe the ſame be afterwards 
found to have come to his Uſe or Poſſeſſion. 

Provided. that in caſe any ſuch Diſtreſs and Sale be made by Virtue 
or Colour of this Act, for Rent pretended to be arrear, and due, where 
in Truth no Rent is arrear, or due to the Perſon or Perſons diſtraining, 
or to him or them in whoſe Name or Names, or Right, ſuch Diftret 
ſhall be taken, that then the Owner of ſuch Goods or Chattels diſtrained, 
and ſold as aforeſaid, his Executors cr Adminiſtrators ſhall and may, by 
Action of "Treſpaſs, or upon the Caſe, to be brought againſt the Perſon 
or Perſons ſo diſtraining, any or either of them, his, or their Executors 
or Adminiſtrators, recover double the Value of the Goods or Chattels ſo 
diſtrained and ſold, together with full Coſts of Suit. 

* Alſo the ſame Act impowers any Perſon, having Rent arrear, to ſeiſe 
and ſecure any Sheaves or Cocks of Corn, or Cora looſe, or in the Straw, 
or Hay in any Barn or Granary, or upon an Hovel, Stack or Rick, or 
upon any Part of the Land charged with ſuch Rent, or to lock up or de- 
tain the ſame in the Place where the fame ſhall be found, in the Nature 
of. a Diſtreſs, till the ſame ſhall be replevied, upon ſuch Security to be 
given as aforeſaid ; and in Default of replevying the ſame within the 
Time aforeſaid, to ſell the ſame after ſuch Appraiſement thereof to be 
made; 19 as ſuch Corn, Grain, or Hay, be not removed by the Perfon 
diſtraining, to the Damage of the Owner thereof, out of the Place 
where the fame ſhall be found and ſeiſed; hut be kept there as imfpound- 
ed, till the ſame ſhall be replevied or ſold, as aforeſaid. 

An Action was brought, wherein the Plaintiff declared againſt A. and B. 


232. Salter in Cuſtod' May”, fc. de eo quod ipſi, ſuch a Day and Year, apud, Ac. in 


/ *. 


and Brand- Cim predid vi & armis, c. bona & catalla, wiz. Dundraginta quarteria 
Her dei ipſius C. (Pl.) ad walentiam 40 Librarum adturc & ibidem invent” m- 


mine Diſtrifionis pro Redditu per ipſum C. frefat” A. ſuper dimiffion' Meſſuag 
& quarundem Terrar' eidem C. per if fium A. ante tunc fa? debit” & in arretro 
fore ſuppoſit' & pratenſ. colre cujuſulam Adtus Parliamenti in Juij uſarodi cuſu 
per edit E provif. ceper & di ſtrixer & bona & catalla illa fic difirie” adture 
& ihidem detinuer guoſy; Poſtea fſ. 2 3. die, Efc. pred? bona & catalla colure 
aus illius verdider' & diſpeſuer ubi revera & in fach tempore captions bon? 


rum 


inn TER 


rum E catallor” pred aut tempore venditionis eorundem nullus redditus per ip- 
ſum C. eidem A. debit” aut in Arretro fuit, & alia enormia, c. B. One De- 
fendant pleads Not guiky, and Iſſue thereupon, and Judgment is given 
againſt the other Defendant by Default, Oc. and it was now moved in Ar- 
reſt, Ic. that there mult be a Leſſor and Leſſee to bring this Caſe within 
the Act, and that if there be no Demiſe, this Act gives no Remedy; and 
here no Demiſe is ſufficiently ſet forth in the Declaration; nor is it ſaid that 
the Goods were deſtrained for Rent arrear, but that they were taken nomine 
diftridionis, which is not a good Averment that they were diſtrained; but 
per Cur', the Declaration is good. — 

In Trover, on Not guilty pleaded, it was found, that A. was ſeiſed in Fee *Page 114 
of certain Lands lying in two Hundreds, and demiſed them to the Plaintiff's 4 Mod. 285. 
Father for two Years at 40 J. per Annum Rent, and that for 5001. arrear oft9395. Wai- 
Rent, the Defendant, by Order of the Bailiff or Steward of A. whe „ 
beyond Sea, diftrained the Goods in the Declaration, being Levart and Comb. 336. 
Couchant upon the Lands, and gave Notice thereof to the Plaintiff,t who did S. C. 
not replevy them; and that after five Days after ſuch Notice, the Defendant, ! d. Rayw. 
with the Conſtable of one Hundred, in the Preſence of the Conſtable of the 855 AIP 
other Hundred, cauſed the ſaid Gods to be appraiſed by two Perſons, 5 
ſworn for that Purpoſe, by the Conftable of one Hundred, in the Preſence 56. 
of the Conſtable of the other Hundred; and that he after ſold ſome Part, TS was 
but not to the Value of the Rent arrear, and carried away the other Goods, eee. >a 
in order to ſell, when he ſhould have an Opportunity, & S, &c. The tit gifrained, 
Exception taken to the Verdict was, that it was not found, that the Good+ thy" not the 
were ſold with the Concurrence of the Sheriff or Conſtable, who ought to 5 ITY 

, x : the Land. 
be preſent as well at the Sale as at the Appraiſement ; becauſe if any Over- 
plus, it is to be left in their Hands. 2dly, That it was not found the Goods 
were {old ſor the beſt Price that could be gotten; and if fold at an Under- rate, 
the Party ſhall not be concluded. 3%, "That it was not found that the Defend - 
ant had any Direction to ſell the Good, but only to take them, and it may be 
tae Landlord would have kept them ſtiil as a Piſtreſs; but principally it was 
inſiſted, that Notice to the Plaintiff himſelf, who was Owner of the Goods, 
was not ſutkcient, but it ought to have been left at the moſt notorious Huace, 
by the expreſs Words of the Act; and ſo the Authority given by this Ad 
not puriued ; and then he is a ITreſpafſer ab initio, as he who works a 
Diſtreſs ; and the Notice ought to have been given to the Tenant of the. 
Land, becauſe he might have paid the Rent and ſaved the Goods; or if not. 
ke might have replevied them, which he might have done, though he were 
not the Owner thereof; alto the Goods are nat duly apprailed, for they were 
appraiſed by two Perſons, ſworn by the Conſtable of ne Hundred only ; 
and though it were in the Prefence of the Conſtable, yet that was not ſuffi- 
cient, becauſe this Diſtreſs was in the Nature of an Execution; and being 
taken in ſeveral Hundreds, the Conſtables of bath Hundred: ought to have 
cauſed the Appraiſement to be made; this Ad being an Authority to them 
both for that Purpoſe, where the Dittreſs happens to be in two Hundreds, 
the Conſtable of one Hundred having no Power over the Goods taken in 
another Hundred, out of his on; but por Cu”, This Statute was made for 
the Benefit of the Lardlord, not of the Tenant ; and therefore Netice to the 
Owner of the Goods was ſufficient ; for the only Reaſon of direQing the 
Notice to be left at the Manſion- houſe was, that the Owne mi ht b:ve No- 
tice by the "Tenant to replevy them; and rv Need of Natice to both, be- 
cauſe either of them might replevy them; and as the Owner of the Goods 
is principally concerned, Notice to him is much the beſt ; and though the 
Diſtreſs be taken in two Hundreds, yet it is but one Diſtreſs taken at oe 
Time, and for one intire Rent; and both Conſtables heing preſent, there i: 
a ſuſhcient Concurrence of both, though ore only adminiſter the Cat, 
for two Oaths were nt to be adminiſtred; and the chief Deſign of diveCtin 
the Preſence of tue Conſtable, was for the Sake of the Landlord, to pre- 
von 
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vert any Breach of the Peace ; and the Preſence of the other Conſtable 
made it his Act, though he were out of his own Hundred; for the Statute 
to this Purpoſe gives him Power to act in any Place; and adjudged for the 
Defendant. | | 
If a Landlord comes into a Houſe, and ſeiſes upon ſome Goods as a 
Diſtreſs, in the Name of all the Goods in the Houſe, that is a ſufficient 
vPagetts * Seiſure of all; and though by the Common Law the Landlord was to 
remove them in a convenient Time; yet fince the Statute 2 W. & M. cap. 5. 
they are to be removed immediately, except Corn or Hay, though the 
n Things in their own Nature are not eaſily, or without Damage removeable, 
pom Hot. J. as Barrels of Beer, c. (a) 
Ld. Raym. 
$4. 2 Ld. Raym. 1424. Barnard K. B. 34. 2 Stra. 517, 851. Fitzgib. 85. 2 Stra. 1040, 
1272. 10 Mod. 265, 266. | | 


(2) By 11 Geo, 2. c. 19.1. 10. they may be ſecured and ſold on the Premiſſes chargeable with the Rent. 


— 


— 


E) Where a Diſtreſs ſhall be ſaid to be wzongful 
and excellive; and herein of the Remedy which 
the Party injured hath, 


V the Statute of Marlbridge, Diſtreſſes muſt be reaſonable, and not 


This Statnte too great. | 


made 52H. 
2. c. 4. vide 
Alſo 51 H. 3. St. 4. the Statute De Diftrifione Scaccarii; and if the Landlord takes an vnreaſonable 
Diſtreſs, an Action lies upon this Statute, but not an ludictment or Information, becauſe a private 
Offence. Mod. 71, 288. Lev. 299. Raym. 205. Vent. 104. Fitzgib. 85, 86. No Diſtreſs 
for Homage or Fealty fhaH be ſaid to be exceſſive, for the High Eſteem theſe are of in the Law; but 
Q. vide 42 E. 3. 26. 4 Co. 8. b. Bevil's Cale, 2 Inſt. 107. where notwithſtanding it is ſaid, that 
the Statute of Maribridge is general, vide 13 H. 4. Fitz. Tit. Avowry 239. where it was held, 


that a Diſtreſs of more than the Value ſhall not be ſaid exceſſive, for the Expences of Knights of 


Parliament; becauſe the King is in a Manner Party. 


41 E. 3. 26. If forty Sheep are taken for 2 d. and fixteen Oxen for 94. this is ex- 


1 Rol. Abr. ceſſive. | 
674. . if two Oxen are diſtrained for four Pair of Gloves, ten Sheep for one 
Rol. Abr. Pair, and ten for another, it is an exceſſive Diſtreſs. | 


— 5 416. But if a Man takes five Horſes joined in a Cart for 3 4. Rent, this is not 
Vent. 183. exceſſive for the Intirety. | 


meat 1057 So if the Lord diſtrain an Ox or an Horſe for a Penny, if there were no 
"other Diſtreſs upon the Land holden, the Diſtreſs is not exceſſive; but if 
there were Sheep or Swine, Wc. then the taking of the Ox or Horſe is ex- 
ceſſive, becauſe he might have taken a Beaſt of leſs Value. | 

If for 10 J. Rent due at one Day, a Man diſtrains Goods of the Value 
= of 40s. only, and at the Time of taking the Diſtreſs there are Goods of a 
Cro. Eliz. ſufficient Value upon the Premiſſes, he cannot, for the ſame Rent, diſtrain 
13-5. C. again; for it was his Folly, that at the firſt he diſtrained no more; but if 


Bro. Diſtreſs . g x 
— non there be Rent in arrear at ſeveral Days, a Diſtreſs may be taken for what 
wide 17 Car. 
2. c. 7. by 
which it is enacted, that where the Value of the Cattle diſtrained ſhall not be found to be to the full 
of the Arrears diſtrained for, the Party, to whom the Arrears were due, his Executors or Ad:ai- 
Nitozors, may from Time to Time diltrain again for the Reſidue of the ſaid Arrears, 

) ; 


« 


was due at the qther Days. 


If 


* 


D.:1;3 F 
If a Diſtreſs be taken of Goods without Cauſe, the Owner may reſcue 


Co.Lit.47.b. 


them. but a Stran- 
cannot. 


ger 
39 E. 3. 35- b. 1 Rol. Abr. 673. If a Man diſtrains my Cattle, together with the Cattle of J. 5. 
without Cauſe, J. S. or I may juſtify the Reſcue of all. 39 E. 3. 35. b. per Thorpe. 


But if a Diſtreſs be taken without Cauſe, and put into a Pound, the _ 
Owner cannot break the Pound and take them out, becauſe they are in the co * 
. 31. 

Cuſtody of the Law. | _—_ 
| N.Bendl. 30. 


pl. 48. S. P. wide Stat. 2 W. & M. Seſſ. 1. c. 5. and Co. Lit. 47. where the Writ de parco fracis 
will lie. F, N. B. 100. Winch 80, 81. 


If the Lord, or another that has a Rent, diſtrains ſeveral Times for his Page 116 
Service or Rent, where none is in arrear, the Tenant may by the Common F. N. B. 178. 


Law have an Affize de Sovent Diſtreſs. _ 1 — 
trains for 
Homage or Fealty ſo often, that the Tenant cannot manure his Land, yet the Tenant ſhall not 


Lave an Aſixe de, c. 4. Co. 8. b. . 


+ But may he nat in each Caſe bring Treſpaſs ? 


This Action lay at Common Law, in qwhich the Writ is General and 8 Co. so a. b. 
Count Special, that the Lord diſtrained, c. and Judgment, not that the 
Demandant recuperet Seiſinam, for he hath that, but guod Teneat ab/que mul- 
tiplici diftriftione. 


2 


(F) Of diſtraining Things Damage-feaſant, 


Hocks of Corn may, by the Common Law, be taken Damage- 


þ " 21H.5.39.b. 
ſeaſant. Lat. ; KV; 


| | admitted per 
Cur" Fitz. Avowry 363. S. C. Bro. Diſtreſs 30. S. C. 


A Greyhound may be taken Damage-feaſant running after Conies in a 
Warren; fo may a Ferret brought into a Warren. | * 3 
itz. Avow- 
ry 182. 
Rol. Abr. 664. 


But if a Man hrings Nets and Gins through my Warren, I cannot take 

them out of his Hands. * * 
664. 

Cro. Eliz. 552. S. P. 


If Men are rowing upon my Water, and endeavouring with their Nets to cro Car. 228. 
catch Fith in my feveral Pifcarry, I may take their Oars and Nets, and de- but adjudg- 
tain them as Damage-feaſant, to ſtop their further Fiſhing. ed he could 


not cut their 
| | Nets. 
If a Man rides upon my Corn, I cannot take his Horſe Damage- 

Rol. Abr. 


664. but per Sid. 440. it was ſaid by the Chief Juſtice, that the Horſe upon which one is riding 
may be diſtrained Damage-fealant ; and it fecms he ſhall be led to the Pouad with the Rider 
upon him, See Vent. 36. 


If 


91.19 7 .KRE-:8-8 


Rol. Abr. If a Man takes my Cattle, and puts them into the Land of another Man, 
665. Pobin-the Tenant of the Land may take theſe Cattle Damage-feaſant, though I 
fon and Mal- vho was the Owner was not privy to the Cattle's being Damage- feaſant, 
4er, %% and he may keep them againſt me till Satisfaction of the Damages. 


tam Curiam, 
Rol. Rep. : 
449. 8. C. and S. P. fer two Juſtices. 


5 If a Man coming to diſtrain Damage-feaſant ſees the Beafts on his Soil, 
Co. Lit. 161. and the Owner, on Purpoſe, chaſes them out before they are taken, he 


3 14 Ry cannot diſtrain them. 


30 k. 3. 27. A Commoner may juſtify the Taking of the Cattle of a Stranger upon 
8 . Land Damage-feaſant. 

Page 1) # $9 if a Man hath Common for ten Cattle, and he puts in more, the 
46 E. 3. 12. b. Surpluſage above the Ten may be taken Damage-feaſanr. 


Bro, Avow- 
Ty 29. S. C. 


Co. Lit. 142 A Man may diſtrain Cattle Damage-feaſant in the Night, for other ways, 


FP. 5 3: perhaps, the Cattle will be gone®before he can take them. 
66. 2. S. P. g . 
2 3. If Turfs lie upon a Common Damage-feaſant; though for this a Com- 


moner may diſtrain them, yet he cannot burn them. 


(6) Ok Diftrefſes foz Amertements. 


F common Right, a Diſtreſs is incident to every Fine and Amerce- 


Re). Abr. ment in a Sheriff's Torn, or Court-Leet, whether the ſame belong to 
2 the King or to a Subject; if the Offence, for which they were impoſed, be 
hang P. of common Right incident to the Juriſdiction of ſuch Courts, 

11 Co. 45. a. 


1 Co. 41. 4. Cro. Jac, 383, 8 H. 5. 15. pl. 12. 10 H. 6. 7. cont.” 11 H. 7. 14. a. 21H. 7. 
40. b. Doct. & Stud. 74. 3 


- But if ſuch Offences were only the Neglect of a Duty created by Cuſtom, 
3 "224 it is queſtionable whether it doth not require the like Cuſtom for a Diſtreſs, 
8 Reb 701, though the Duty he of a publick Nature; as if there be a Leet belonging 
739, 745. to the Manor of A. and by Cuſtom, "Time out of Mind, the Inhabitants of 
Ey the Re- B. have uſed to ſend a Conflable to the ſaid Leet, and they make De- 


parrot _ fault, upon which they are fined by the Steward; and whether a Diſtreſs 


it is faid the could be taken for this Fine, without a ſpecial Cuſtom to diſtrain, was 
Court in- doubted ; and the Caſe adjourned, no ſpecial Cuſtom to diſtrain being al- 
clined, thot iedoed, | 

where acuſ. 

tom only en- | 

abled to ſet a Fine, it cannot be diſtrained for without a Cuſtom; alſo in Raym. it is ſaid by Teen, that 
when a Duty is raiſed by Cuſtom, a Dillreſs or tat Duty mult be maintained by the like Cuſtom, 


Rol.Rep.76. But if it be for the private Benefit of a Subject, no Diſtreſs is incident to 


7 3 Of By HH. Yo... 
> Hawk. P. without a ſpecial Cuſtom. 


C. Go. 


The 


on 


1 


> _ W 


| 
. . 


DISTRESS. 


Sheriff or Lord of a Leet may, for fuch Fines or Amercements, p 
* the Goods of the Offender in (a) any Lands within the County or? * * 
preciuct of the Leet, of whomſoever they ſhall be holden, except (5) only47 E.3.13.a. 
in ſuch Lands which ſhall be in the King's Hands; theſe being wholly ourBro. Lects 
of the juriſdiction of ſuch Courts, Few Ave 


p ry, 194. 
Rol. Abr. 670. 2 Inſt. 104. (4) 47 E. 3, 12, 13. Fitz. Diſtreſs 15. Rol. Abr. 670. 


And ſuck a Diſtreſs may be taken in the Highway, for the Statute of 2 Inſt. 131. 
Marlbridge, cap. 15. which prohibits the Taking of a Diſtreſs there, is to 47 E. 3.43. 
de intended only of Diſtreſſes taken for Services due by way of Tenure o 8 
Lands. 

Such Fines and Amercements being for a perſonal Offence, no Stranger's 


Beaſt can lawfully be diſtrained for them, though they have been Lanz Ea. 1 . 
and Couchant on the Lands of the Offender. Bro Bille 


3 F. N. B. 
Too. Owen 146. Noy 20. contra. Rol. Abr. 669. Pl. 20. 


It ſeems to be agreed, that where any fuch Court is in the King's Hetley 62. 
Hands, the Goods diſtrained for ſuch Fines and. Amercements may law- _ 476. 
fully be ſold, after they have been kept a reaſonable I ime, as the Space ofa pa — 
ſixteen Days; and it ſeems the better Opinion, that where any ſuch Court isg 2 _— 
in the Hands of a common Perſon, if the Goods were diſtrained for an Of-1Rol. Rep. c. 
fence of a publick Nature, they may be fold of common Right, without Noy 17. 
any ſpeciz] Cuſtom. for that Purpoſe. 1 Bulit. 53. 

No Bailiff can lawfully diſtrain for any ſuch Fine or Amercement, with- 3 Nod. 38. 
out a ſpecial Warrant for ſo doing; which mult be fer forth by him in an Cro. Eliz. 


Avowry or Juſtification of ſuch a Diſtreſs. 698, 748. 
gor 274. 


2 Keb. 945. 
Salk. 10). 
pl. 2. 
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OWER is the Part of the Huſband's Eſtate that comes to the Wiſe 
upon the Death of the Huſband. e 


Law, Was 


the Portion the Wiſe brought to her Huſband, either in Land or Money, whereof the Naturale 


Deminium belonged to the Wife, and the Dominium Civile to the Huſband; ſo that the Huſband had 
only the Cu fr.&?us during his Life in 'Things immoveable, but could not alien them, in Things 
movea»le he might alien them, but muſt reſtore to the Value: Theſe, upon the Diſſolution of the 
Marriage, by the Death of the Huſband, or Divorce came hack to the Wife. Ve Vin: 249. Cor- 
vin. lib, 23. lit. 3. Honorius 114, 116. Donations inte ſponſum I ſponſam propter Nuptias began 
about the Lime of Confantine, and were made before Marriage; but by the uſtinian Conſtitunon 
mp wes good aiter Marriage, and were Gifts from the Huſband to the Wife, which, upon the 
Diſſolution of the Marriage, came back to the Huſband, as the Dower did to the Wife. Vin. 227 
Init. of Imperial Law 43, 117, 118, 119. Among the Feudiſts, the Rule was, Non Urer 12:0 
fed Uxori Maritus affert ; and the Reaſon was, that the Huſband and eldeſt Son of the Family being 
brought up in Military Exerciſe, the Wife and youngeſt Sons tilled and improved the Land, and it 
their Expeditions found Proviſions for the Army; and having the third Part in Lahour, the had 
the third Part of the Feud for the Maintenauce of her and her younger Chileren ducing lier 
Liſe. Spelm, Lit, Boarium, 175. I OX | 


ALLIES 
D. * 1 


0 
ul 
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os Liz zb. Dower is of five Sorts: 1. At Common Law. 2. By Cuſtom. 3. 44 

N - 1 33. oſtinm Eccleſæ. 4. Ex aſſenſu Patris. 5. De la pluis Beal. We ſhall be. 
gin with the firſt and chief. 

Dower, at Common Law is the third Part of all the Lands whereof 

Co. Lit. 30. b. the Huſband has been ſeiſed during the Coverture, of ſuch an Eſtate as the 

Ferk. 391. Children by ſuch Wife might, by Poſſibility, have inherited, and to which 

by the Death of the Huſband, the Wife is intitled for her Life. For the 

better Underſtanding thereof, I ſhall confider it under the following 


Heads 
(A) Uho may have Dower, and who not; and 
herein of the Age, and other Diſabilities of the 
IHusband oz TUife., 120. 
(B) Df what Eltate a Moman map have Dower, 


122. 


1. Of the Quarentine. 122. 
2. Of the different Kinds of Inheritances. 123. 
3. Of the Nature and Quality of ſuch Eſtate, whe- 
ther ſole, joint, or in common. 125. 
*Pagerrg 4. Of its'Continuance; wherein of Eſtates condi- 
tional, ſuſpended, determined or extinguiſhed ; 
and herein of Remitter to the Heir, and Recove- 
ries by Title Paramount. 127. 
5. Of the Value and Improvement of the Huſband's 
Eſtate, either in his Life-time, or after his Death. 
129. 
(C) Df the Things requiſite to the Tonſumma⸗ 
tion of Dower, viz. Marriage, Seilin, and the 
Death of the husband. 129. 
1. Of the Marriage, how long it muſt continue; 
and herein of the ſeveral Sorts of Divorces. 129. 
2. Of the Seiſin, either in Fact or in Law; and here- 
in of the Seiſin in Fact, as it is continuing, or not 
continuing, as inſtantaneous. 131. 
3. Of the Death of the Huſband. 1 32. 


(D) Of the Alignment of Dower. 133. 
1. By what Perſons. 133. 
2. Of the Manner; and herein of aſſigning of it by 


Metes and Bounds, g. 134. 
3. By what Court. 135. 


(E) Where the Ulife ſhall have her Election to be 
endowed of one Thing oꝛ another, and where 
of both; and herein of Endowment de novo, and 

the Dos de Dote. 137. | 

T) TUhat thait be a Bar of Dower, and what not; 
and herein of Acts done oz ſuffered by the Hus- 

band ſolely, oꝛ by the husband and Cite Joint- 

P, 
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by the Mite ſolely, either during the Co⸗ 
Weide oꝛ after; and herein ot Elopement, and 
Detinue of Charters, 02 Heir, 139. 

(G) Where the Wife ſhall hold her Dower, ſub- 
jeit to the Charges of her husband, and where 
not; and herein of the Pzivileges of Tenant 
in Dower, and the Nature of her Eſtate as to 
Alienations made, oz Ations bzought by oz 
againſt her. 144. 

(ii) To whom the Tenant in Dower {all be at- 
tendant, and by whac Services, 145. 

(1) Df the Proceedings and Damages in Dower 
unde nihil habet. 146. 

(k) Of the Admeaſurement of Dower, 151. 


— 


On — 
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| *(4A) ho may have Dower, and who not; and*?age: ze 
crein of the Age, and other Diſabilitics of the 


IHusband oz Mike. 


S to the Age of the Huſband it is not material, but only the Age g. 6 

of the Wife; and if ſhe he of the Age of nine Years or more at the co! ee 
Death of her Huſband, ſhe ſhall have Dower, though her Huſband be Dee. Stud. 
then but four Years old; the Reaſon they would not allow Women before “ib. I. cap. 7. 


this Age to demand Dower, ſeems from their Incapacity of having le h B. 


ſooner. | | 1 Rol. Abr. 
675. 
2 Inſt. 234. Leon. 53. Brook, Tit. Dower, 36, 45- 


- k -. Ts _ 
232 


As alſo the Support of her Children is Part of the Conſideration whereon 

this Allowance of Dower is founded; for, as on the one Hand it would be 
unreaſonable to extend it to ſuch Women who are incapable of performing 

the Conditions; ſo on the other Hand it would not be reaſonable to exclude 

Women of that Age, by reaſon of the Incapacity of their Huſbands ; ſince 

it was the Act of God interpoſed to prevent their Attaining a Capacity, 

which ought in no Sort to prejudice the Wife; much leſs can the Huſband 

by his own Act prevent his Wife of Dower, if the attains the Age of nine 13 Co. 22. 
Years during the Coverture ; and therefore though he aliens his Land be- Co. Lit 33 . 
fore, yet if the after arrives to nine Years of Age, her Title is now con- 

ſummate ab initio, and over-reaches his Alienation ; for Dower being in- 

tended a Proviſion for the Wife and Children, whenever ſhe attains ſuch an 

Age, as the Law adjudges her capable of Children, nothing farther is Dyer 313. pl. 
required; and therefore though the Huſband die before he or his Wife are 9%» 399-Pl- 
of Age of Conſent, yet if the be nine Years old, this is a ſufficient Marriage ce t. 33.2. 
to intitle her to Dower, and ſo ought to be certified by the Biſhop. 

If a Man marries a Woman of 100 Years old, and dies, the ſhall be Co. Lit. 40. 
endowed ; for the Law cannot determine the preciſe Time of the Failure Rol. Abr. 
of her Capacity to have Iſſue, which may vary according to the Strength 675. S. P. 
and other Circumſtances of the Woman. | | 
If a Woman Alien, be the Friend or Enemy, marry a Subject, ſhe ſhall 7 Co. 7. 
net be endowed, becauſe by the Policy of the Law, all Aliens are diſ- Co Lit. 
abled 31. 3. 


D Of W. Ek 
a abled from acquiring any Freehold amongſt us; but for this wide Head of 
Law % the ens. : | 

Crown, if 


the King marry an Alien ſhe ſhall be endowed, becauſe Princes cannot marry according to their 
Dignity, unleſs to Perſons abroad. 


If a Jew born in England marry a Jew born alſo here, and the Huſband 
Co. Lit. 3 r. is. converted to the Chriſtian Faith, and after purchaſe Lands, and enfeoffeth 
_— ©the other, and dieth, the Wiſe ſhall not have Dower. 


Court where 

all the real and perſonal Eſtate of the Jon was regiſtered, and upon the Death of any Jew came to 
the King, though it was redeemable by their Children paying a Fine ; and in this Court ſhe could 
not demand Dower but againſt a Jew, and ſhe could not demand it at Common Law againſt a Chriſ- 
tian; and for this Reaſon it ſhews if the Huſband had not aliened, yet ſhe could not recover agaluſt 
the Heir of a Chriſtian. Ho. lingſ cad, Vol. 3. Page 15. | 


Women Papiſts ſeem not diſabled to demand and recover Dower within 

the Words of 11 & 12 1 3. cap. 4. | 
page 121 If a Woman be attainted of Treafon or Felony, the ſhall not have her 
Dower, but if pardoned ſhe ſhall be received to demand it, tho' the Huſband 
Perk. 349. has aliened in the mean Time, becauſe by the Marriage and Seiſin of her 
Co.L1t.33-2-Hufband ſhe was intitled to Dower, and when the Impediment is removed, 


3308.33: ber Capacity is again reſtored. 


only con- . 
victed of Treaſon or Felony, this ſeems no Impediment of her Dower, for this ſorfeits no Freehold, 
nor Title to any Freehold, tho' the King ſhall have the Profits during the Conviction. , See ea. 


At Common Law, if the Huſband was attainted of Treaſon, Murder, or 
Perk. 308, Felony, the Wife loſt her Dower, becauſe it was a Condition annexed to all 


x B. 150. Feuds, that the Feuditary ſhould not commit ſuch Crimes. 


But afterwards the Statute 1 F. 6. cap. 12. ordained that in all Caſes where 
the Huſband was attainted of Treaſon or Felony, their Wives ſhould not- 
withſtanding have their Dower ; but 5 E. 6. cap. 11. repeals that in all 
Caſes of Treaſon ; the Words of which Act being general, exclude the Wife 

Stanf. 195. as well in Caſe of Petit Treaſon as in Caſe of High Treaſon ; but in Caſe of 
Oo. Lit. 32. a. Mifpriſion of Treaſon, or Attainder of Felony only, the other Act ſtands in 


39” 1g. Force, and therefore they all have Dower in all ſuch Caſes. 


3 lift. 216. | 


Finch 21. Moor 639. Dyer 97. pl. 49, 263. pl. 36. 


If the Huſband ſeiſed of Lands in Fee makes à Feoffment, and then 
Bendl. 56. commits Treaſon, and is attainted of it, the Wife 1hall not recover Dower 


Gate 5 
— © againſt the Feoffee. 


pl. 42. S. C. 

Co. Lit. 111. a. S. P. And though the Huſband had been pardoned, yet ſhould not the Wife reco- 
ver Dower. Leon. 3. Maynie's Caſe ; but of Land purchaſed by the Huſband after the Pardon, 
the Wife ſhall be endowed. Perk. 391. : 


( The (a) Wife of a Felo de ſe ſhall have Dower, 
a) Plow. 
261, a. 262» a. Dame Haſe's Caſe. 


(5) Brook 82. So (3) if the Huſband be outlawed in Treſpaſs, or any Civil Action; for 
9 this works no Corruption of Blood, or Forfeiture of Lands. 

31.2, 
(c) Co, Lit. dowed ; for this works no Corruption of Blood, or Forfeiture of Lan 
31. being only a ſpiritual Offence. 1 


So (c) if the Huſband be attuinted of Hereſv, yet his Wife ſhall be en- 


ö 


he Huſband or Wife be excommunicated, yet the Wife's Dower is 
* WW becauſe being a ſpiritual Puniſhment only, it does not affe& their if the Huf- 


band be at- 
temporal Poſſeſſions. tainted in 


the Prenu- 
aire, my Lord Cole ſays that ſhe ſhall be endowed, Co. Lit. 31. a. 


Aſter the making of the Statute 1 E. 6. cap. 12. it ſeems to have been (d) Azin 5 
doubted whether the Wife ſhould not loſe her Dower in Caſe of any new Eliz. c. 14. 
Felony made by Act of Parliament; and therefore, where ſeveral Offences which 
have been made Felony fince, Care has been (4) taken to provide for the makes a ſe- 


cond Forge- 
Wife's Dower. ry, Felony 


- Without 
Clergy. So 8 Eliz. c. 3. which makes it Felony :- tranſport Sheep, &c. 80 alſo in 31 Eliz. c. 4. 
which makes it Felony to embezil the King's Armour to the Value of 20s. 80 in 3 Jac. 1. c. 4. 
which makes it Felony to ſerve Foreign Princes without firſt taking the Oath of Obedience. S0 
alſo in 1 Jac. 1. c. 31. which makes any one's going abroad with the Plague upon him, Felony ; 
and this Loſs of Dower being only Part of the Judgment by Implication may well be ſaved by an 
expreſs Proviſo, without any Ræpugnancy. 3 Luſt, 47, 78, Lo, 81, go. 


* If a Villein marry and then the Lord enters, and then the Villein dies, 


his Wife ſhall be endowed, for the Lord's Title began but by his Entry, ana 2 120 
the Wife's Title to Dower began before. G L - oh 
But other- 


wiſe if he had been Villein to the King. If a Freeman marries a Nicf, ſhe ſhall be endowed, but 
her Lord may enter on the Lands during her Life. Co. Lit. 31. a. 


If a Woman being a Lunatick Ll! her Huſband, or any other, yet ſhe Perk. 365. 
ſhall be endowed, becauſe this cannot be Felony in her who was deprived of 
her Underſtanding by the Act of God; ſo tho” ſhe be of ſound Mind, and 
refuſed to bring an Appeal of his Death, when he is killed by another, yer * 
ſhe mall be endowed ; for this is only a Waiver of that Privilege the Law perk. 464. 
has given her to be avenged of her Huſband's Murderer ; ſo it ſeems if ſhe 
refuſes to viſit and aſſiſt her Huſband in his Sickneſs, yet ſhe ſhall be endow- 
ed, for this is only Undutifulneſs, which the Law does not puniſh with the 
Loſs of her intire Subſiſtence. | | 

If an Ideot or Lunatick marry and die, his Wife ſhall-be endowed, for, I it 31. 
this works no Forfeiture at all, and the King has only the Cuſtody of the And there- 
Inheritance in one Caſe, and a Power of providing for him and his Family fore if Lauds 
in the other; but in both Caſes the Freehold and Inheritance is in the Luna- deſcendtoan 


. a Itiot or Lu- 
tick, and therefore the Wife dowable. | natich alter 


Marriage, 
and the King on Office found takes thoſe Lands into his Cuſtody, or grants them over to another 
as Committee in the uſual Manner; yet this ſeems no Reaſon why the Huſband ſhould not be 
Tenant by the Curteſy, or the Wife endowed, ſince their Title does not begin to any Purpoſe wii 


the Death of the Hutband or Wife, when the King's Title is at an End; but for this Qrere, et 
vide Plow. 263. b. 4 Co. 124, 125. 


(B) Of what Eſtate a Tloman may have Dower, 


1. Of Quarentine. 
3 is a Privilege the Law allows to Women to continue in the Ca- Co. Lit. 34. 
pital Meſſuage or Manſion-liouſe or ſome other Houſe whereof they b. 34. b. 
are dowable, 40 Days after their Huſband's Death, whereof the Day of hisz luft. 16. 17. 


7 — > 4 . . Proo 7 + 7 K 

Death is accounted one, and during thi: Time they are to be provided with Hob. * 
ly 
2¹ ad 


— 


A 
1. N. B. 161 All Neceſſaries at the Expence of the Heir, and before the End thereof to 
the Writ & have their Dower aſſigned to them; and this Privilege is confirmed by Mig 
Onarentina Charta, cap. 7. and ſeems to be only a Compliance with that Decency and 
n By Ceremony, Cuſtom has introduced upon ſo melancholy an Occaſion, that 
before te Widows, who are ſuppoſed to be under great Affliction, may not be forced 
Conqueſt, to appear abroad, and be put to their Shifts for a Maintenance ; and for 
the Widow this Reaſon, if they marry within the 40 Days, their Quarentine ceaſes, 


Was to conti- for then they have provided for themſelves, and their ſorrowful Condition is 
nue in her 


Huſbang's ſuppoſed to be at an End. 


Houfe a 
whole Year after his Death, within which Time her Dower was to be aſſigned; and if ſhe married 
befbre the Year was out ſhe forfeited her Dower, and whatever her Huſband had left her, 


In a Writ of Dower the Demand was of three Manors, the "Tenant pleads 
in Abatement Entry in Part puis Darrein Continuance, and ſhews it in cer- 
tain ; the Demandant replies that her Huſband in his Life-time was ſeiſcd 
in Fee of one of the ſaid Manors, &c. ſuper que quidem Manerio ipſe et 

Page 123 eadem pet. cohabitabant ut Vir et Uxor uſque Diem obitus ſui, and * that he 

died, and this deſcended to the Defendant as Heir, and he entered, and 

Dyer 76. that he and the Defendant continually after the Huſband's Death /ucu/que 

pl. 32. commorabant et cohabitaverant ſuper did Manerio, and that ſhe claimed at 

—_— the Will of the Heir, et mn aliter ; and this was held no Plea for the Qua- 

F rentine, becauſe ſhe did not ſhew the Time of her Huſband's Death in 
certain, and the 4o Days after. | 


2. Of the different Kinds of Inheritances. 


1. Of a Uſea * Woman /hall not be endowed. 


If it be ſeiſed in Truſt for B. in Fee, &c. the Wife of B. ſhall not be endowed in Law or 
Equity. Ca. Parl. 71. 


; Of an Annuity to a Man and his Heirs, after a Writ of Annuity brought, 
For which 2 Woman ſhall not be endowed ; but if a Rent- charge be granted to a Man 


e and his Heirs, and before any Diſtreſs made the Huſband die, and the 
PUN a and Wife brings her Writ of Dower, the Heir cannot, by claiming it to be an 


a» 


Uſes, and Annuity, defeat her of her Dower thereof; but if he brings an Annuity, 
2 and recovers Judgment before the Wife, then it is become an Annuity in 


N % a perpetuum, and the Wife ſhall be barred. 


Moor 83. 


Pop. 87. Co. Lit. 144. b. 


a Co. 22, Of Copyhold Lands a Woman ſhall not be endowed, unleſs there be a ſpe- 
Hob. 216, cial Cuſtom for it; but if there be a Cuſtom to be endowed thereof, then 
5 Co. 116. ſhe ſhall have the Aſſiſtance of ſuch Laws as are made for the more ſpeedy 


9 Recovery of Dower in general, being within the ſame Miſchief, and there- 


 Fnglard,angfore ſhall recover Damages within the Statute of Merton. 


the Reaſons . 

there given. 4 Co. 3, Cro. Eliz. 426. Moor pl. 689. Co. Lit. 33. a. If the Wife of a Copy- 
holder brings Dower in C. B. the Lord of the Manor may plead Ne ungues ſciſie que, i, and give. 
the ſpecial Matter in Evidence. 


Rol. Abr. Of a Caſtle for Defence of the Realm, or of the Homage and Services 
28 R appertaining to War, a Woman ſhall not be endowed, becaule of no Service 
= x ——_ towards her Support and Maintenance, and ſhe is ſuppoſed unable to aflift 
Perk. 406. in the Defence of the Realm; ſo of the Capital Meſſuage, being caprt Ba- 
2 Inſt 17. yon: or Comitatus, a Woman ſhall not be endowed, becauſe this Diviſion 


would 


A 


would lefſen the Grandeur of the Family, and diſable the Heir to ſupport. ung * 


the Dignity of his Character. | ſeems to be 
CCW 

ited, yet it has been lately adju that a Woman ave a of the Capita 
* — RL be caput Baronie ; the — given for the Judgment are 1ſt, That the — 
Baronie ſpoken of in the antient Books was held by military Tenure, which is now extinct, and 
were Caſtles of Defence. 2dly. That the Huſband being made a Baron after the Marriage, this 
could not deprive the Wife of her Dower in any Thing ſhe was before dowable of ; and therefore 
though ſhe had accepted 400 f. per Annum in Lieu of her Dower, as was pleaded; yet it not appear- 
ing to be in Lieu alſo of her Dower in the Capital Meſſuage called Bromley Hall, ſhe had Judgment, 
and this Judgment affirmed in a Writ of Error; alſo the Books before cited agree that of a private 
Caſtle for Habitation only a Woman may be endowed ; ſo of the capital Meſſuage of her Huſband, if 
it be not caput Baroniæ. Lady Gerrard v. Lord Gerrard. 3 Lev. 401. Salk. 54. pl. I, 253. pl. 3. 
S. C. 5 Mod. 64. S. C. Comb. 352. S. C. Ld. Raym. 72, Skin. 592. pl. 6. | 


Of Tythes Women were not dowable till 32 H. 8. c. 7. for before that 1 
Statute Tythes were not a Lay Fee, but now they are dowable of them. o_ Regil- 


ter 122. 
11 Co. 25. Co. Lit. 32. a. 159. a. Rol. Abr. 682. And the beſt Way to aſſign Dower of Tythes is the 
third Sheaf, or the third Part of the Tythes generally, becauſe it is uncertain what Part of the Land 
will be ſown; and therefore if the Garbs of any third Part of the Land in certain ſhould be aſſigu- 
ed, the Tenant may perhaps not ſow that Part at all, and ſo defeat the Dower, How Dower of 
Tythes of Wool and Lamb is to be aſſigned, vide Brownl. 126. 2 Brownl. 143, 


Of Common of Paſture in Groſs, which is certain, a Woman ſhall be perx. 341 
endowed, but not of Common without Number, becauſe it cannot be di- 34. 
vided without ſurcharging the Common by two, which before was only in F. N. B. 142. 
the Power of one by the Grant ; and when one has Power by the Grant * Lit. 30. 
. . ol. Abr. 
* to put in as many Cattle as he pleaſes, he alone is made Judge of the 655. 
Number, which to divide, or delegate to another, would be unjuſt, *Pagel 24 


11 Co. 45. 
Style's Practical Regiſter 123. 


Dower of ſeveral Lands, Meadow and Paſture, and Common of Paſture Cro. Car. 


cum pertinentiis in P. and upon Ne unques ſeiſie que Dower pleaded, and , e's 5 
Verdict for the Demandant, it was moved in Arreſt, c. that of Common ee x 
in Groſs without Number a Woman could not be endowed, which the Court Jon. 315. 
agreed; but here it being after Verdict ſhould be intended common ap- S. C. : 
pendant, ſince otherwiſe the Judge could not have directed the Jury to find on * i 
for the Demandant, though it be not ſaid eiſdem ſſectuns, and tho! if ap- * 
pendant it was included in cum pertinent, yet it is not bis petitum, but only 
an Enumeration of the ſeveral Things demanded. 

In Dower the Demand was de tertia parte Liberæ faldæ, and held not Godb. 21. 
good for Want of ſerting out in certain, for what Cattle, as to their Num- 
ber and Kind, and ſo like Common without Number. 
A Woman intitled to Dower of a Manor, in which were Copyholders, Godb. 1 35. 
demanded her Dower by the Name of certain Meſſuages, certain Acres of B 
Land, and certain Rents, and not by the Name of the third Part of the 1 
Manor, and recovered and kept Courts, and granted Copyholds, which the perk. 341, 
whole Court held to be void, becauſe ſhe had no Manor, having made her 343, 344. 
Demand, as of a Thing in Groſs; but if the Demand had been of 323 
third Part of the Manor, then ſhe had a Manor, and might have kept Do ive 
Courts and granted Copies, Co. Lit. 32, 

165. 

Of an Advow/on, be it appendant or in Groſs, a Woman ſhall be en- 
dowed, for this may be divided as to the Fruit and Profit of it, wiz. to Fot which 


; ide Perk. 
have the third Preſentation. * « : _— 


F. N. B. 149. 


150. Co. Lit. 32. Cro. Jac. 621, Cro. Eliz. 360. Rol. Abr. 663. Co. Lit. 279. 3 Leon. 155 
Cro. Jac. 691. Rol. Abr. 685. . | : 3 25 


- as 4 =» 6 „ — * — 


Vor. II | K Ot 


. 


Of a Villein in Groſs or Negarilant a Woman ſhall be endowed ; as to 
_— 352. have the Third Day, or Week, or Month's Work of ſuch Villein, and the 


148. 2. Writ thall be de Libero Tenemento. 


Rol. Abr. 
575. Co. Lit. 32. a. 164. b. 397. a. Brook 91. 2 Brownl. 143. 


Of a Mill a Woman ſhall be endowed, tho' it cannot be divided, and 


Co. Lit. 3 a. therefore the ſhall have the third Toll-Dith, or integrum Molendinum fer 


Co, 25. : 
Perk. — nuenl. bet tertium Menſem. 


415. 
2 Brownl. 143; Bendl. 120. 4 Leon. 202. F. N. B. 149. Brook 39. 


Lev. 181. Dower was brought de tertia parte of a Mill, a Kiln-Houſe, Cc. and 
Gilpin v. Judgment to recover the third Part in ſeparalitate per Metas et Bundas ; and 
Tootſon. this Judgment was reverſed upon Error brought, for it ought to have been 
2Keb.8.5.T. f the third Part generally, and if per Metas 2 
make any Uſe of it. | 
Perk. 342. fa pas a Voman ſhall be endowed, as to have the third Part of 
EI the Profits; ſo of a Fair or Market, the third Part of the Stallage ; ſo of 
ter 12 an Office, as of the Office of the Marſhalſea, to have the third Part of the 
Co. Lit. 32. Profits, and in ſuch Caſes ſhe ſhall be contributory to the therd Part of the 
Rol. Abr. Charge; ſo ſhe may be endowed de tertia parte exituum provenient” de Cuflo- 


of. B.149 dia Guæ Abbatie Weſtmon. or of the third Part of the Profits of Courts, 
Plow. 379. Fines, Hetiors, Ec. 

A Woman may be endowed of the third Part of the Profits of a Park- 
Co.Lit.32.2. 2,,-r, or of the third Part of the Profits of a Dowve- Houſe, or of the 


Plow. 379. b. | . ; . a ; ; 
0n979-”-third Part of the Profits of a Piſcary, as the third Fiſh, or tertiam jadtum 
relis. 


page 125 3. Of the Nature and Quality of ſuch Eſtate, whether ſole, joint, 


or in Common. 


Röl. Abr. The Eſtate, of which the Huſband muſt be ſeiſed, muſt be an Eſtate in 
676. Fee- ſimple, Fee-tail General, or where the Huſoand is ſeiſed as Heir of the 
_—_ mw Special Tail, which neceſſarily excludes deſcendible Freeholds ; therefore if 
See pull. a Man make a Leaſe for Life, rendring Rent to him and his Heirs, and 
126, this after marty and die, his Wife ſhall not be endowed of this Rent, becauſe 


Cute and its j, js but a deſcendible Freehold ; not of the Land, becauſe not ſeiſed during 


Rcaſons 4 
mere fully the Coverture. 


exphined, 
c. and lee infra, N. 


Saund, 261. But if Tenant in Tail bargains and fell; his ] and to the Huſband, and his 
Plow. 556. Heirs, the Wife of the Bargainee thall be endowed againſt his Heir, but 
Bulit. 265. not againſt the Iſſue in Tail; ſo if Tenant in "Tail grant all his Eſtate to 
* 9455 one and his Heirs, tho! it be of Things which lie. merely in Grant, as Rent, 
Common, Advowion, Cc. yet the Wife of the Grantee ſhall be endowed 
GE till the Grant be avoided by the Iſſue in Tail; the Reaſon of which Differ- 
ence between theſe deſcerdible Freeholds, and theſe Eſtates made by Je- 
nant in "Tail, ſeenis to be, that, in the firſt Caſe, the 1:Nate in its Creation 
ſeems to be no greate than a Freeho d; but in the cher nothing appears to 
the contrary, but that it may be an abſolute Fee, ar'l till the Iſiue comes in 
to ſhew it otherwiſe, and claim his Right, it hall, to all Intents, be re- 
arded as ſueh; and bv conſeguence the V. ite of ſuch Grantee or Bargaii.ee 

is well dowable thereof till the contrary appears. 
— * If Tenant in Tail be attaivted of Treafon, ard the King grant the Land 

557. 8 Rane 5 2 
to one and hi; Heir, the Wite of the Grantee ſhall be endowed; for the 
King had a qualified Fee, fo long as «hc Tenant in Tail had lſſue; and this 
qualified Fee patſes 7» to Graniey, 

But 


Rundas, none of them can 


Do E © 


But if Tenant in Tail covenant to ſtand ſeiſed to the Uſe of himſelf for 
Life, and after 10 the Uſe of his eldeſt Son in Tail, and after marries, and — Eliz, 
dies ; yet his Wife ſhall be endowed, becauſe when he limits an Eſtate for Bltbmaii's 
his own Life, he hath executed all the Power he had over the Eſtate, by Cale. 

ſuch Manner of Conveyance, and the Remainder is merely void; and he 200. 72.8. C. 
continues Tenant in Tail, as he was before ; ſo if he had covenanted that — . 
the Land ſhould deſcend, remain, or come to his Son after his Death; yet Velv. 51. 
his Wife ſhould be endowed ; for this is only a Covenant to permit his Son Fre water 


to have what he ought not to hinder him of, and makes no Alteration of the —— ms 
3 * 


Father's Eſtate. | 8 
ut if Leſſee 


for Life leaſes to the Leſſor and his Heirs, or the Heir of his Body, for the Life of the Leſſee, and 
after the Leſſor dies, living the Leſſee, the Wife of the Leſſor fhall be endowed, becauſe this 
amounts to a Surrender. Rol. Abr. 677. 

If there be Tenant in ſpecial Tail, Remainder to him in General Tail or Rol. Abr. 
Fee, and his Wife die without Iflue, and he marries again, and dies, his 877-. 
Wife ſhall be endowed ; for by the Death of his firſt Wife without Iſſue, Pork 33 ; 
he was become Tenant in Tail after Poſſibility, c. which being but an 
Eſtate for Life was merged by the Acceſſion of the Remainder in Tail or 
Fee; and ſo his ſecond Wife dowable. 1 

If A. ſeiſed in Fee covenants to ſtand ſeiſed to the Uſe of himſelf and his v and V 
Heirs, till C. his middle Son take Wife, and after to the Uſe of C. and his gie; but, 
Heirs; and after A. dies, and this deſcends to B. his Heir, who dies, and far the Coutt 
then C. takes Wife; it ſeems the Wife of B. ſhall loſe Dower, becauſe the _— "— 
Eſtare of the Huſband ended by expreſs. Limitation made before her Title Rol. Abr. 
of Dower began; and therefore her Dower which is derived out of it, can- 676. 
not continue longer than the original Eſtate. : — 

* Of an Eſtate to a Man and his Wife, and the Heirs of their two Bo- Page; 25 
dies; if ſuch Wife die, and he marry a ſecond Wife, and die, ſuch ſecond 
Wife ſhall not be endowed, becauſe the Iſſue by her cannot inherit per fer- Vide Brock 
mam wn, & - 7 8 

E 
8 Co. 36. Co. Lit. 19. a. 2 Inſt. 336. Co. Lit. 31. Leon. 66. 3 Leon. 80. Noy 66. Brook 4 
Dyer 41. a. Perk. 302. , 


The Huſband muſt have the Freehold and Inheritance in him mul 2. Rol. Abr. 


ſemel, otherwiſe ſhe ſhall not be endowed ; therefore if Lands are given to 655. 


the Huſband for Life, Remainder to E. in Tail, Remainder to the Huſ- Perk. 335. 
band in Fee or in Tail, and he dies living B. or any of his Iſſue, his Wife Prob. 
ſhall not be endowed 0 Til 564. 
2 endowed, : EIiz. 564. A. 
x Tenant for. 


Life, Remainder to Truſtees for nin?ty-nine Years, Remainder to A. in Tail; 4. dies, his Wife 
ihall be endowed, notwithſtanding the intermediate Eſtate for Years. Salk. 254. pl. 4. Btcs's 
Cale. Ld. Raym. 326, See the next Caſe but one. 75 


If a Leaſe be made for Life, rendri»zg Rent; the Leſſor marries atid Perk. 349. 
dies, his Wife ſhall not be endowed either of the Rent ox of the Land iges * 
of the Land, becauſe her Huſband was not ſeiſed od the Freebold g. Lit 31.4. 
thereof during the Coverture, and the Rent was but a Freehold for Life 32 
but if a Leaſe be made for Vears, rendring Rent, and the Leſſor mar- 
ries, and dies, his Wife ſhall have Dower of the third Part of the Re- 
verſion, and of the third Part of the Rent, as incident to it; becauſe he 
had the Freehold and Inheritance in the Land j/imz] & ſemel, but ſhe 
ſhall not be endowed of the Rent per ſe, merely becauſe her Huſband 
was nut ſciſed of any Freehold or Inheritance in it; bur if no Rent be Fe 
releryed on the Leaſe for Years, then Cefſct executiz during the Term; Rc. 55 : 
and therefore, if a Leaſe be made for Years, Remainder to J. S. and his 673. 

K 2 heire, Ercok 6. 
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Heirs, the Wife of J. S. ſhall be endowed ; but Ceſet executio during the 


But if a Time: 


Leaſe fcr 
Life or Vears | | 
be made by the Huſband after the Marriage, then his Wife ſhall have her Dower diſcharged of 
them, as ſhe ſhall from other Charges of her Huſband. Co. Lit. 32. a. 


Duncomb, v. In Dower upon Ne ungues ſeiſie que Dower plende, the Caſe was thus: 4. 

Duncomb. Tenant for Life, Remainder to B. and his Heirs for the Life of 4. Re- 

3 Lev. 487. mainder to the Heirs Male of the Body of A. Remainder over; A. mar- 
ries, and dies without Iſſue; and if the Remainder to B. and his Heirs, 
during the Life of A. was ſuch an interpoſing Eſtate between the Eſtate for 
Life to A. and the Remainder to him in Tail, that his Wife ſhould not be 
endowed, was the Queſtion. And for the Demandant it was ſaid, that all 
the Eſtate was really in A. and the Remainder to B. for the Life of A. 
was but a Poſſibility, that if 4. ſhould commit a Forfeiture, then B. 
might take Advantage of it to preſerve the Remainder ; and tho', by Rea- 
fon of this Poſſibility, the Eftate for Life of A. is not merged, yet the 
Tail is executed to ſuch Purpoſe that his Wife thall be endowed ; but the 
Caurt, on the firſt Argument, gave Judgment againſt the Demandant ; 
the (4) Reaſon ſeems to be, becauſe the Huſband was not ſeiſed of the 

(s) The Frechold and Inheritance /imul & /emel. 

Books give | 

no other Reaſon for this DiſtinQioh, but that it would be giving the Wife a larger Eſtate than the 

Huſband had, whereas ſlie is in only in the Per, and Continuance of her Huſband's Eſtate*, 


* The Remainder to B. was an intervening veſted Eſtate, and not a Poſſibility. Vide Fearne, 
zd Edition; 292, This Caſe allowed to be good Law, by Lord Hardwicke, in the Caſe of Holder 
and Hooker, Rep. Temp. Hard. 13. 


If the Huſband is ſeifed of a joint Eſtate, and dies, his Wife ſhall not 
be endowed ; as if Lands are given to two Men and their Heirs, or the 
Heirs of their two Bodies, and one of them dies, his Wife ſhall not be 
eridowed, but it ſhall go to the Survivor, who is then in from the firit 


Feofor or Donor, and may plead it as an original Feoffment or Gift to 


*Page1 27 * himſelf; and ſo is paramount to her Title of Dower, which is not com- 


3 Co. 27. pleat till her Huſband's Death. 


Co. Lit. 30. 


a. 37. b. Brook 4, 84. Cro. Car. 191. which laſt Book ſays it was the antient Courſe in Mortgages, 


to make the Eſtate to Two, in order to prevent the Mortagee's Wiſe of Dower f. 


WS 


{ If the Principal and Intereſt are paid at any Time, Equity will relieve againſt the Claim of 


Dower, by the Widow of the Mortgagee, therefore it would be abſurd to ſet up ſuch. Claim. 


Perk. 334. So if Lands are given to two Men, and the Heirs of the Body of one 
f of them, and he who hath the Tail marries, and dies, leaving Iſſue; yet 
his Wife ſhall not be endowed, but the Survivor ſhall take Place; and 
tho' he die after, yet ſhall not the Wife be endowed, becauſe the Huſband, 
during the Coverture, was not ſeiſed of an Eſtate whereof ſhe was dowa- 


ble. a : 
Cro. Eliz, Father and Son Jointenants, to them and the Heirs of the Son, were 
oz. both hanged in one Cart; (for Felony, as it muſt be) the Wife of the 


Rrovghton Son bropght Dower, and upon Ne ungue ſeiſie que Dozver pleaded, this Matter 


1 was givqn in Evidence; and further, that the Son ſurvived,|| as appeared 
But he Calc, by thikihg his Leg; and adjudged ſhe would be dowable. 

as reported, 

is upon another Point. 


| I think there is a Caſe in the Civil Law, where Father and Son were loſt at Sea in the ſame Ship, 

and adjudged the Son ſurvived, 2s being according to the Courſe of Nature, and it Mas reaſonable 

to ſuppoſe (being of full Age) he was able longer to reſiſt the Force of the Waters, than a Father, 

ho, being much older, mi$kt be preſunicd to be weaker. | bs 
| 7 
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Dr. | 
Of a Tenancy in Common a Woman ſhall be endowed, for there no Sur- Co. Lit. 34. b. 
vivorſhip takes Place, but each Molety deſcends to the reſpective Heirs of 15 1 
the reſpective Tenant in Common; and in ſuch Cafe a Dower ſhall be aſ- 4. 
ſigned in Common too, for ſhe cannot have jt otherwiſe than her Huſbahd 


himſelf had. 


Of its Continuance ; wherein of Eſtates conditional, ſuſpended, de- 
termined, or extinguiſhed ; and therein of Remitters to the Heir, and 
Recoveries by Title Paramount. 


As to its Continuance ; in ſome Cafes this is material, and in ſome not; Perk 317. 
and therefore if Donee in Tail of Rent or Land marriez, and dies without — 2 4 
Iſſue, and the Donor enters; yet the Wife of the Donee thall be endowed, Vangh. 40. 
tho' in this Caſe the Eftate-rail has no Continuance ; for to have Dower is F. N. B. 149- 
ſuch an Incident to an Eſtate-tail, that if one make a Gift in Tail, upon Co. 34. 
Condition, that the Wife of the Donor ſhall not be endowed ; this Condi- n 
tion is repugnant and void. ; Co. Lit. 224. 

But if a Rent be reſerved to the Donor and his Heirs, upon ſuch Gift ina. 

Tail, the Wife of the Donor ſha}l be endowed of ſuch Reut no longer than Ye 243: 
the Eſtate- tail continues. Perk, 3 49. 
Broo . 

Co. Lit. 32, 4. 41. a, Plow. 155. F. N 2 


If one grant a Rent out of his Land to J. S. and his Heirs, upon Plow. 156. 
Condition, that if the Grantee die, his Heir within Age, that then, dur- = es A 
ing ſuch Nonage, the Rent ſhall ceaſe ; if the Grantee die, his Heir be- Peck. 5 
ing within Age, yet the Wife of the Grantee ſhall be endowed ; but C:fa- 
bit executio during the Nonage of the Heir; for ſuch Condition is Part 
of the original Conſtitution and Nature of the Rent, and then the 
Wife can have it in no other Manner than ber Huſband had it granted to 
him. 

If the Huſband ſeiſed of a Rent in Fee, or Fee-tail, releaſe it to the g O 9 
Tertenant, the Rent is extinguiſhed by it; and yet, as to the Wife, has 2C0.65.S. P. 
ſuch Continuance, that ſhe ſhall have Dower thereof; which the Huſband, 
by his own Act, cannot debar her of, | 

If the Huſhand be ſeiſed of a defeaſible Eſtate during the Coverture, 
yet his Wife thall be endowed thereot till it he actually 8 ; as if the 
Iuſband and Wife, Lellees for Life, ſurrender to him in the Rever-*#*Pager28 
fion ; this is defeaſible by the Wife, after the Huſband's Death; yet in the 
mean Tire, if the Reyerſioner dies, his Wife ſhall he endowed. — 

8 if a Dif- 
ſeiſor die ſeiſed, and the Diſſeiſee abate, yet the Wife of the Diſſeiſor ſhall be Er» fo if Te 


nant for Life ſurrenders, or grants his Eſtate to the Huſband in Reverſion, upon Condition, the 
Wife of the Reverſioner ſhall be endowed till it be broken. Rol. Abr. 677. Brook 94, 


If a Feoffment be made to the Uſe of I. 8. and his Heirs, till F. D. 
hath done ſuch a Thing, and then to the Uſe of F. D. and his Heirs ; if leon. 168. 


F. die, his Wife ſhall be endowed till the Thing performed. e 


ſhall be en- 
dowed after, to which it ſeems not reaſonable, becauſe his Eſtate is then determined by expreſs Li · 
mutation, to which it was at firſt ſubject; but for this vide Perk, 317, Lit. f. 357. 2 Co. 59, 


79. Rol. Abr. 678. Brook 62. f See ante I25. the laſt Note, 


S 


. 


If Land be mortgaged to the Huſband in Fee, and the Condition is 
Rel. Abr broken; and after, upon Agreement, the Mortgagor hath the Land by 
679. Payment of the Money ; yet the Wife of the Mortgagee ſhall be endowed; 
Perk. 392. for by Non-payment of the Money at the Day, the Eſtate of the Mortgagee 
Brook 11- was become abſolute, and his Wife intitled to Dower thereof ; ſo if the 
gie chte be Money was paid at the Day, yet if paid by a Stranger, who was no ways 
the expreſs privy to the Condition, the Wife of the Mortgagee ſhall be endowed ; for 
Doctrine ia Conditions being in Law taken ſtrictly, if they are not complied with ac- 
the Common cording to the Terms thereof, it is as if they were not performed at all; 
LawCourts, and ſo the Wife, who is a Stranger, ſhall not be prejudiced thereby. 


vet in Chan- 

cery, when H f 

the Mortgagor comes to redeem, even the Woman's Dower is avoided; for the Huſband's Eſtate 
was ab initie incumbred with Equity, and in that Court the Mortgagee is conſidered as a I ruſtee 
for the Mortgagor. Hard. 465. Abr. in Equity. 311. | 


F. N. B. 149. Tf Tenant in Tail diſcontinue in Fee, and aſter take a Wife, and diſſeiſe 
Co. Lit. 331: the Diſcontinuee, and die ſeiſed, his Wife ſhall not have Dower, becauſe 
* 59%: * the Iſſue is remitted to the ancient Intail, which being a Reſtitution to an 
ancient Right, muſt take Place of the Dower of the Wife of a ſubſequent 
* Eſtate, in as much as the Eſtate of which ſhe is dowable is de- 
cated. | 
2 So if a Man hath Title of Action to recover any Land, and he enter;, 
—.— 749. and diſſeiſes the Tenant of the Land, and dies ſeiſed; upon which his Heir 
n Dower . "CR. . . . . 
the Tenant enters, now he is remitted to the ancient Right which his Anceſtor had ; 
ſhews that and by Conſequence the Wiſe c the Anceſtor ſhall loſe her Dower of the 
the Land wrongful Eſtate her Huſband had, which is determined and gone by AQ 


was intailed 
to his Fa- of Law. 


ther, Huſ- 

band of the Demandant, and his Wife, Mother of the Tenant in Special Tail, and that aſter his 
Father diſcontinued the Tail by Fine to a Stranger, and took back an Eſtate by Grant and Render 
in General Tail, and had Iſſue the Tenant ; and the ſirſt Miſe died, and his Father married the De- 
mandant, and died, and ſo he is remitted to the firſt Iutail, to which the Court clearly agreed, and 
gave Judgment that the Demandant ſhould be barred. 44 E. 3. 26. Brook 14. S. C. but © at this 
Day, ſince the Statutes of 4 H. 7. c. 24. and 32 13.8. . 28. if the Iſſue ſhall be remitted upon ſuch 
Fine, for theſe Statutes ſeem againſt it, and then the Wife all be endowed, —Sce ante 91, Cc. 


Perk. 39. If there are Father and Son, and the Father exchange Lands with « 
Stranger, and dies, and the Son marries, and enters into the Land taken in 
Exchange; and the Stranger, being impleaded for bis Lands, vouches the 
Son as Heir, who enters into the Warranty, and loſeth, and thereupon Exe- 
cution is had accordingly, and then the Son dies, his Wife ſhall not be en- 
dowed of the Lands taken in Exchange; þecaute the Recovery thereof againſt 
her Huſband hath Relation to the Iime of the Exchange made, which was 
before her Title of Dower began. 

page 129 If a Diſſeiſor makes a Peofiment in Fee with Warranty, and the Feof- 

Perk. 322. fee marries, and the Diſſeiſee brings a Writ of Entry in the Per agair|t 

F. N. B. I gc. the Feoftee, who vouches the Feofior, c. and each recovers in“ Value 

If two Co- againſt the other, and have Exccution accordingly, and the Feoffee dies, 

R his Wife ſhall have Dower of the Land recovered in Value, but not ofche 

make Parti- Land loſt, becauſe by Title paramount; but if one recovers in Value againſt 

tion and one the Huſband by Warranty of his Anceſtor, and the Huſband dies, his Wife 
rarries,and ſhall be endowed of the Land recovered from him, becauſe this was by 

the other PF f th wW d Id a Ti I 3 

imp leaded Force of the Warranty, and not by elder 1itle, 

for his Part, | 

and prays in Aid of the other Coparcener, who joins in Aid with him, and the Demandant reco- 

vers, and the 'Venant hath pro rata of that which remains in the Poſſeſſion of the other Coparcener, 

who after dics, his Wife ſhall not have Dower of that which was recovered pro reta, becauſe the Re- 
cover hath Relation to the Death of the Anceſtor, which was paramount to her Title of Dower, 


5. of 


W WE: 


Of the Value and Improvement of the Huſband's Eitate, either 


* his Life- time, or after his Death. 


would be bound to render only the Value as it was at the Time of the ban _ 
F eoffment. — — 50 
Lands of 


the Huſband by building, . and the Huſband enter on the Diſſeiſor, or for the Condition bro- 
ken, he ſhall have all the Improvements, becauſe the Eſtate of the one was tortious, and the other 
uncertain; and it was their Folly to make ſuch Improvements; but if the Huſband had died before 
ſuch Entry, and his Wife had recovered Dower; Q. if the ihould have the thicd Part of ſuch Im- 


provements, for her Huſband was never ſeiſed. 


If the Heir improve the Land by building or ſowing it, the Wife ſhall Co.Lit.32.2, 
recover her Dower with the Improvement upon it, becauſe hy her Huſband's * Iſt. 81. 
Death her Title to Dower was conſummate, and the Improvements as to 
her Part were gua/i upon her Land; for which Reaſon likewite, if the Land 
be impaired in Value in the Time of the Heir, the thal} ſhare in the Laſs, 
unleſs it were voluntary by the Heir himſelf, and chen the ſhall recompence 
herſelf in Damages againſt him. 

If the Huſband himſelf, or his Feoffee, pull down Houſes, Sc. and Perk. 329. 
ten the Huſband die, it ſeems the Wife hath no Remedy for thoſe If the Huſ- 


Houſes, becauſe, before her Title was conſummate, the Thing itſelf wane gs: 
deſtroyed. Land, and 
dies, and 


this Part is aſſigned to the Wife for Dower, whether the Wife or the Executor of the Huſband thall 
have the Crop, Q. & vide Dyer 316. pl. 2. 2 luſt. 81. 


(C) Of the Things requiſite to the Conſummation 
of Dower, viz. Marriage, Seiſtn, and the Death 
of the Husband. 


1. Of the Marriage, how long it muſt continue ; and therein of 
the ſeveral Sorts of Divorces. 


F a Man make a Contract of Matrimony with a Woman, and die before 
the Marriage be folemnized hetween them, the ſhall have no Dower, f. ** 


becauſe ſhe never was his Wife. merly held, 

that a Wo- 
man married in a Chamber ſhould not have Dower, 16 H. 3. and that the Marriage ſhould be 
celebrated in facie Hecigiæ; but the Law is now altered, and Marriages in private Houſes, if all 
Circumſtances are complied wich, held good; and that God is not leſs preſent in ſuch Houſes than 
iu the moſt ſanctified Places. Perk, 306. F. N. B. 150. c 


If a Woman makes a Contract of Matrimony with F. S. and then mar- Page! 30 
rieth with 7. P. who is ſeiled of Lands, and dieth, the ſhall have Dower of nf aan 


the Lands of 7 5 D. marry a fo. 
| cond Wite, 


living the firſt, and die, ſuch ſecond Wife hall have no Dower ; ſo if a Woman marry a ſecond 
Huſband,” living the firſt, and die, ſhe ſha'l have uo Dower. Perk, 324-5. Moor 226. 


Upon 


4 . 


K 


C-Lit.z3a, Upon Iſſue of Ne ungues accouple en loyal Matrimmy, the Biſhop ought 
Dyer 30g. to certify, that they were accoupled in lawful Marriage, though the Man 
313, 369. be under fourteen, or the Wife above Nine, and under twelve Years of 
Age at his Death, becauſe it was a good Marriage till avoided, which now 
cannot be after his Death; but if either diſagree to the Marriage at their 
Age of Conſent ; then it is avoided ab initio, and the Wife thall have 
no Dower. | : - 
a In Dower, upon Ne ungues accouple en loyal Matrimony, and Iſſue thereup- 
31. on; aWritwas awarded to the Biſhop, who certified that ſhe was accoupled 
Wickham v. in vero Matrimonio cum prædicto B. ſet Clandeſlino, & quod B. & E. (De- 
Enfield. mandant) thori & nenſæ participatione mutuo cohabitaverunt uſq; ad mortem 
— — hs rædidt. B. and judgment thereon given for the Demandant, and Error 
N do brought and aſſigned (inter alia) that there was neither Day or Place of the 
Dyer 313. Marriage mentioned in the Biſhop's Certificate ; but the Court held it not 
pl. 92. material nor iſſuable, becauſe the Certificate from the Biſhop is concluding, 
368.p1-48-9.,. That the Certificate is not good, becauſe it did not anſwer to the Words 


pl. 60. 1 1 
de uh: 3 b. of the Iſſue, Ne ungues accouple en loyal Matrimony ; for that it was a true 


r If there be a Divorce cauſd Adulterii; yet the Wife ſhall be endowed, 
Weeks, for this does not diſſolve the Marriage, but only ſeparates the Parties 4 
| — t menſa & tluro, and the Marriage ſtill ſo continues in Force, that if either 
Goat. 4;. them marry any other, ſuch Marriage is void. 


Co. Lit. 32.2. 
33. b. 2 Leon. 171. Cro. Car. 463. 7 Co. 70. Rol. Abr. 680. cont. 


So a Divorce propter ſerwitiam or metum, is of the ſame Nature, and does 
Cro. Car. nat diſſolve the Bond of Matrimony, but is only a Proviſion for the Wo- 
092-2. 25 man's Safety, that ſhe may avoid her Huſband's Cruelty and ill Uſage, and 
Wie fan therefore the Wife in ſuch Caſe ſhall be endowed the rather. | 


be endowed, . 

notwithſtanding a Divorce Caſa Profeſſioni,, for which vide Rol. Abr. 681. 2 Leon, 169. Moor 
226, Cro. Car. 462. 2 Inſt. 687, Co. Lit 32. but vide 32 H. 8. cap. 38. by which it ſeems that 
this and other ſcrupulous Divorces are taken away. 


Rol. Abr. ut if there be a Divorce cauſa fræcontractus, cauſd conſarguinitatis, cauſa 
687, affinitatis, or cauſa frigiditatis, the Wife thall not be endowed, far theſe diſ- 
Co.Lit.32.2. folve the Vinculum Matrimonii, and leave the Parties at Liberty to marry 
1 Wy again ; but if either of the Parties die before ſuch Sentence of Divorce be 
5 Ce, 58. actually pronounced, it cannot be pronounced after ; and therefore if the 
 2Leoa. 169. Huſband die before ſuch Diyorce, his Wife de facto ſhall have Dower, for 
it was legitimum matrimonium quod Dotem, and the Biſhop vught to certify 
that they were legitims Matrimanio Copulati, | 
Cro. Car. In Dower, the Writ was Precipe A. quod reddat B. rationabilem Dotem 
217. ſuam of the Lands, c. dudum C. guondam wiri ſui ; and for not ſay ing, 
2 V. Præcipe 5 reddat B. gue. fuit Uxor C. Cc. that ſo ſhe might appear to 
page! 31 * have Title of Dower as his Wife, it was held ill; and that Quondum 
vii. fui would not ſufficiently help it, 4 | 


2. Of 


S 


2. Of the Seiſin, either in Fact or in Law ; and herein of the 
Seifin in Fact, as it is continuing, or not continuing, as inſtan- 
taneous. 


Huſband muſt be ſeiſed either in Fact or in Law, to intitle his Wife | 
to —— but a Seiſin in Law is ſufficient for that Purpoſe, becauſe other- ary ae 
wiſe it would be in the Huſband's Power to defeat his Wife of a Subſiſtence 358. 
after his Death, by his own Neghgence or Malice, and the cannot enter to 1 Sea. 
gain a Seiſin in his Right, as he may do into Lands deſcended to her; which 92 


8 Co. 34, 36. 
is the Reaſon, that 0 


a Seiſin in Law a Man ſhall not be Tenant by the P. N. B. 1 49. 
Curteſy ; and therefore if the Anceſtor die ſeiſed, and before that the Huſ- Stanf. Prer. 
band * enter into the Land, he dies; yet his Wife thall be endowed, tho Bre hg 
he had but a Poſſeſſion or Seifin in Law. — 
Though a 
Stranger abates. Perk. 371. 


So if a Leaſe be made for Life, Remainder to J. S. in Fee, who marries, pak 
and the Leſſee dies, and then a Stranger enters and intrudes upon the Poſ- 
ſeſſion, and J. S. dies before any Entry made by him, yet his Wife ſhall 
have Dower. 
If the Huſband purchaſe Rent, and die before the Day of Payment, yet Brook 
his Wife ſhall be endowed, nay, though the Day of Payment be come, and 66, — 
the Rent is tendred to the Huſband, who will not receive it, but utterly 
refuſes it, and dies before any Receipt thereof by him, or any other for him, Perk. 373. 
and before any Thing paid in the Name of Seifin thereof. | 
But if there be neither Seiſin in Fact nor Seiſin in Law in the Huſband, 
during the Coverture, but only a Right of Entry or Action, then his Wife perk. 366. 
ſhall not have Dower ; and therefore if a Man be diſſeiſed, and then mar- So if the Fa- 
ries, and dies before any Entry made by him, his Wife ſhall not be endow- ther die feite 


37% 


d, and 
ed of that Land. — moe 


| abates, and 
then aſter the Heir marries, and dies before Entry, his Wife ſhall not have Dower, becauſe by this 
Abatement the Seiſin in Law, which he kad, was diveſted before his Marriage; and ſo he was act 
ther ſciled in Fact nor in Law, Curing the Coverture. Perk. 367. 


So if Exchange be of Lands between A. and B. and A. enters into the 
Lands of B. and then B. marries, and dies hefore any Entry into the Lands 
of A. his Wife ſhall not have Dower of thoſe Lands. 

If one enfeoff a S ranger, upon Condition to be performed on the Part of ex. 3C8. 
the Feoffee, and after marries, and then the Condition is broken, and the 

Feoffer dies before an Entry made, his Wife ſhall not have Dower ; be- 

cauſe there was no Seifin at all in the Huſband, during the Coverture. 

_ So if a Man makes a Bargain and Sale to one and his Heirs by Indentureg os, 34. 
inrolled, with a Novi, that if ſuch Act be done, that the Bargain and Fita au- 
Sale ſhall be void; and after the Bargainor rakes a Wife, and then the Con- is Caſez 
dition is broken; and before Entry the Bargainor dies, his Wife ſhall a 
have Dower ; for though the Eſtate of the Bargainee veſted by 27 H. 8. been that, 
c. 10. of Uſes; yet becauſe the Huſband did not re-enter, the Eſtate of In- after the 
heritance in the Bargainee was not deveſted, nor had the Huſband any Seiſin Condition 


Curing the Coverture, — — 


Sale ſhould 
be to the Uſe of the Bargainor in Fee, Q becauſe then the Statute reveſts the Poſſeſſion in him 
apain according to the Ule, 


Perk. 369. 


In ſome Caſes, though the Huſband be ſeiſed in Fact, yet his Wife ſhall Page 32 
not have Dower, as of an inſtantaneous Seifin ; and therefore if two Jointe- Co. Lit. 3r. 
nants are, and one of them makes a Feoffment of his Part, and dies, 8 
Wife thall not be endowed, becauſe he was ſole ſeiſed but for an Inſtant 6... 


when he made the Livery ; ſo if Cefui gre U/e after the Statute 1 R. 3. Moor $6. 
6 


. 


e. 5. and before 27 H. 8. c. 10. had made a Feoffment in Fee, and died, 

his Wife ſhould not be endowed, becauſe her Huſband was ſeiſed but for 

an Inſtant. 
Rel. Abr. If Leſſee for Life makes a Feoffment in Fee, or a Leaſe pur auter 
676. - wie, and die, his Wife thall not have Dower, becauſe he gained 
Brook 30. the Fee but for an Inſtant, and parted with it again, and this was no Diſ- 
Cro.Jac.615. ſeiſin. : | 
Cro.Jac.615. If Tenant in ſpecial Tail marries a ſecond Wife, who is not dow- 
Amcotts v. able of the Tail, and after makes a Feoffment in Fee, and dies, his 


vel Wife ſhall not have Dower, becauſe he gained the Fee but for an In- 


676. S. C. ſtant. | 
So if Conuzee of a Fine grant and render the Land by the ſame Fine to 


Fand. 41. the Conuzor, and die, his Wife ſhall not be endowed, becauſe he had Seiſin 


Cro. Car. 191. but for an Inſtant. 
3 Leon. 11. 


- 3. Of the Death of the Huſband. 


F.N.B.rco. As to the Death of the Huſband, this is either a natural or a civil 
Rol. Abr. Death ; but upon a civil Death the Wife ſhall not be endowed ; as if the 
art Huſband enter into Religion, and he profeſſed, his Wife ſhall not have Dower 
Coll erk till he be naturally dead; for though upon ſuch Profeſſion his Heir may 
enter, and a Writ of Mertdanceſtor lies; yet becauſe he could rot enter into 

Religion without the Aſſent of his Wife, and if the had diſſented, his Pro- 

feſſion would be void; therefore if ſhe does aſſent, ſhe in a Manner vows 

Chaſtity as well as her Huſband, and ſhall have no Dower during his na- 

tural Life. 

gend. pl In Dower of the Lands of A. her late Huſband, the Tenant pleads in 
Ten, E Bar that A. the Huſband was in full Life at ſuch a Place, et hoc paratus eff 
Rolf. werificare qualitercung; Curia, Fc. the Defendant replies that her Huſ- 
Dyer 185. band obirt at ſuch a Place, c. et eft in Eccleſia ibidem ſepultus, et loc pa- 
3 pl. 5.74 eft verificare qualitercung; Curia, Ec. Ideo confiderat” eft quod pra- 
s C. >> dit M. (Demandant) doceat de morte, and dufus R. (Tenant) de wita 
Andin Dyer eri, et ſuper hoc Dies datus eft, Sc. at which Day the Demandant exa- 
4 ge * mined two Witneſſes who did not ſpeak directly to Eis Death, but only of 
dhe Dok ortheir great Intimacy with him, and his being gone beyond Sea ſor his 
the De- Religion, and that they had not heard of him in ſeven Years, and con- 
mandant's cluded that in their Conſciences they rather think him dead, and the Te- 


. . nant examining no Witneſſes to prove him living, the Demandant had 
by four Wit- Judgment. 

noſſes, who 
agreed innall Points, and at the Day of the Effoign of the Tenant he produced twelve Witneſſes 
de vita viri, who alſo agreed in all Points; and this was held the ſtronger Proof, and the Demand» 
ant was barred; for in theſe Caſcs the Rule is gui melius probet melius habet. 


— 


*Pagel 33 * (D) Ok the Allignment of Dower. 


1. By what Perſons. 


Perk. 394, JF a Diſſeiſor, Abator or Intruder aſſign Dower, this is good, and ſhall 
395, 398. not be avoided, unleſs they be in of ſuch Eſtates, by Fraud and Covin of 
Colt. zs. a the Woman, to the Intent ſhe may be indowed by them, or recover Dower 


y — * againſt them, and then this ſhall be avoided by the Entry of him who hath 
$ Right, 


TS 
Right, though the Aſſignment be indifferently made by the Sheriff after 


Judgment of an equal third Part. ö , $06.98 

Plow. 54. b. 
Brook 18, 59. The Reaſon why ſuch Affignment ſhall bind is, becauſe ſhe had a Right to ogg 
2 and might have compelled them as Tertenants to aſſign her Dower thereof, and 


5 Co. 30. 


t 
dowel R, till the Heir will re-enter and ſue for Recovery of his Right ; but if there 


ought not to gy oi ; - err 
were Covin in her, and yet notwithſtanding this ſhould bind the Heir, it would encourage ſuch 
Violence and Wrong to the Heir as would put him to great Trouble and Expence to recover his 


Right, without any Default in him; but an Aſſignment of a Rent out of ſuch Lands by them ſhall 
not bind, becauſe de Jure not dowable of ſuch Rent, vide peſtea. ; 


If there be two or more Jointenants of Land, whereof a Woman is Perk. 397. 
dowable, and one of them aſſign her Dower thereour, this is good, 9 35. 
hall bind the others, becauſe they were compellable to aſſign it in ſuch* ©* _ 
Manner; but if one of them had aſſigned her a Rent thereput in Lieu of 
Bower, this, ſhall not bind the Reſt, becauſe they could not be compelled to 
it by Suit. 

If the Huſband makes ſeveral Feoffments of his Land to ſeveral Perſons, Co. Lit. 35. 
and one of them endows the Wife of the Feoffor of his Part in Satisfaction 9 Co. 18. 
of all that ihe ought to have of the other Feoffees, and ſhe accepts it, this Perk. 400, 
is good ; but yet they cannot take Benefit of it, becanſe Strangers thereto, . | 
and cannot plead it, nor have any Means to bring the other into Court to 
plead it; but if the Heir aſſigns her Dower in Satisfaction of Dower out of 
his own Lands, and the Lands of the Feofices, then if a Writ of Dower be 
brought againſt the Feoffees, they may vouch the Heir, who may (a) plead 4% P 
this for his own Safety, leſt they recover in Value againſt hun. 2 4 

himſelf may plead this Aſſignment by the Heir. Vide Co. Ent. 172. and Gn kl 


If the Huſband ſeiſed of Lands in Right of his Wife, or jointly with his p,,4 BA, 
Wife, of Lands whereof a Woman is dowable, aſſigus the third Part of the Brook £ - 
ſame Lands to the Woman for her Dower, this is good; and ſhall bind Rol. Abr. 
the Wife, although ſhe ſuryives him, becauſe they might be compelled to 81. 
it by Suit. 

None can afſign Dower but thoſe who have a Freehold, or againſt whom per , 40; 
a Writ of Dower lies; therefore a (5) Guardian in Socage, Tenant by 40g. _ 
Statute Merchant, Statute Staple or Elegit, or Leſſee for Years, cannot Co. Lit. 35. 
aſſign Dower, for none of theſe have an Eftate large enough to anſwer the Brock 63, 
Plaintiff's Demand. Nl. Abr. 

681. 
6 Co. 47. Co. Lit. 38. b. 39 a. 9 Co. 16. 19, F. N. B. 148. But (2) a Guardian in Chivalry, 


though he have but a Chattet, may After his Entry into the Land aſlign Dower ; for which vide 
Plow. 141. Rol. Abr. 682. Co. 1.it. 35. 38. Brook 20. 9 Co. 17. 2 uit. 262. 


* 2. Of the Manner; and herein of aſſigning it by Metes and Bounds. *Page 134 


If a Woman he dowable of Land, Meadow, Paſture, Wood, E9c, and Rol. Abr. 


any one of theſe be aſſigned in Lieu of Dower of all the Reſt, ir is good, — eh pl.47 
47 


though it be againſt common Right, which gives her but the third Part of 66s, Which 
each ; for the Heir's Enjoyment of the Reſidue ſufficiently accounts for herlait Book 


Title to what ſhe has. ſays that 
2 FF org Aſſignment 


by the Sheriff in ſuch Manner is good, ſo it be equal in Quantity. 


If a Woman he dowable in three Manors, and accepts of the Heir one Rol. Abr. 
of thoſe Manors in Lieu of Dower in all the Reſt, this is good, though 683. 
againſt common Right, which gives her but the third Part of each But to 2 


Writ of 
Manor. | Habere ſa- 
i 5 cat ſiſinam 
= Sheriff cannot return that he delivered the Demandant one of the Manors in Recompence of lier 
OWer. 


If 
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r 
If Lands whereof a Woman has no Right to be endowed, or a Rent out 
Co Lit 29 of ſuch Lands, be aſſigned in Lieu of her Dower, yet this 1s no Bar to her 
4 Co. 1. to demand her Dower, for ſhe having no Manner of Title to thoſe Lands, 
Co. Lit. 169. cannot without Livery and Seiſin be any more than Tenant at Will, which 
Brook 3- is no ſufficient Recompence for an Eſtate for Life, which her Dower was 
Rent be do be. 
anted by | 5 
enture, then it works by way of Efeppel; ſo if by Deed Poll, or by Parol, and ſhe agrees to it, 
and accepts the Rent, ſhe is concluded; wide Perk. 410. Dyer 91. pl. 12. In Dower the Tenant 
pleads in Bar Aſſignment to her of a Rent out of the ſame Land for her Life, Virtute cujus ſhe was 
in Dominico ſuo ut de Libero Tenemento, Nc. But for not alledging that he was ſeiſed of the Land at 
the Time of the Aſſignment, ſo that he might grant ſuch Rent, it was ruled againſt him, Dyer 


* 


36L pl. 11. Heamond v. Dean. 2 Leon. 10. S. C. 


Moor, pl. In Dower the Tenant pleads that he hath aſſigned to her, In Recompence 


—4 „in of her Dower, 20 Buſhels of Wheat yearly out of the ſame Land for her 
Margins. Life, and held a good Bar, and in the Nature of a Rent ; but Sheep, 


Horſes, c. aſſigned in Recompence of Dower are no Bar, becauſe they 

neither iſſue out of Land, nor are of the Nature of Land. 

Moor, pfl. A Woman recovers Dower, and hath a Writ to the Sheriff, who returns 

928. that he hath delivered 84 Acres to the Demandant of the Land mentioned 
in the Writ, and after a Scire facias is brought, ſuggeſting that 60 Acres 
of the 84 aſſigned to her by the Sheriff are a Stranger's, not mentioned 
in the Record, and therefore ſhe ought to have a new Diviſion ; the Je- 
nant ſays that the other 24 Acres were Parcel of the Land recovered, and 
that ſhe had entred and accepted the 24 Acres; and upon Demurrer it was 

| adjudged, that ſhe was barred by her Acceptance and Entry into the 24 


Acres. 
Rot. Abr. A Woman intitled to Dower cannot enter till it be aſſigned to her, and 
681. Act out either by the Heir Tertenant or Sheriff, in Certainty. 


Dyer 343. 

Plow. $29. Brock 16. Co. Lit. 34. b. 37. a. b. And the Reaſon ſeems to be from the Partiality 
every one is preſumed to have for themſelves and their own Intereſt ; and therefore the Law will 
not allow her in ſuch Caſe to be her own Carver; another Reaſon may be for the better Direction 
of Strangers, that they might more certainly know againſt whom to bring their Precipe, which they 
cannot be fo well appriſed of, if ſhe might enter privately, and take what Part ſhe pleaſed ; but 
ſhe need not ſtay for the Return of the Writ of Habere facias ſeiſinam, nor for the ſecond Judgment. 
Palm. 265, 266. Howard v. Cavendiſh. And though ſhe once refuſes to accept the Part afligned 
to] her by the Sheriff, yet may ſhe afterwards enter into it. Dyer 278. 


Pagen 35 The Aſſignment of Dower muſt be abſolute, and not ſubject to be de- 


1 Abr. feated by any Condition, nor leſſened by any Exception or Reſervation; for 


2. 


5 ſhe comes to her Dower in the per by her Huſband, and is in, in Continu— 
Plow. 23. b. ance of his Eſtate, which the Heir or Tertenant are but Miniſters or Officers 
2 Inſt. 153. of the Law to carve out to her; and therefore ſuch Conditions or Reſerva- 
Hob. 153. tions are either totally void, and her Eſtate abſolutely diſcharged from them, 


Co.Lit.34.b. 


241.4 or elle the Eſtate aſſigned with ſuch Condition or Reſervation is no Bar to 
her Recovery of Dower, in an Action brought for that Purpoſe ; as if the 
Trees are excepted in an Aſſignment of Lands whereof ſhc is dowable, the 
Exception is void. | 

Cro, Ea. Jn Dower the Tenant pleads that he by Indenture gained a Rent out of 


9 the ſaid Land to the Demandant in Recompence of her Dower, which the 


worth'sCaſe, accepted ; the Demandant confeſſes the Grant of the Rent, and her Ac- 


Rol. Abr. ceptance, but ſays that in the ſame Indenture was a Condition, that if the 
2 Rent was not paid within ſuch a Time after it became due, that the Rent 
% Hat. 34. ſhould ceaſe, and the Indenture be void, and ſhews a Breach ; and upon 
Demurrer it was adjudged for the Demandant, becauſe it was pleaded as a 

Grant; and alſo becauſe it was upon Condition; for Rent aſſigned in Re- 
compence of Dower, and which comes in Lieu of the Land, ought to be 

as abſolute as the Aſſignment of the Land itſelf; and thereſore the Condi- 


tion 
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- nexed is void; or if it ſhould be good, yet it is only annexed to 

8 Grant, and upon Breach thereof the 1s reſtored to her Writ of 

* 55 a Rule, that when the Wife brings a Writ of Dower, and re= Perk. * 
covers, the Sheriff ought to aſſign it by Metes and Bounds, if the Thing gg, © 
recovered may be ſevered ; and if the Sheriff does not return Seifin by Co. Lit. 3. 
Metes and Bounds, it is ill, (a) unleſs Cloſes certain are aſſigned by Name, Bendl. 87. 


or ſuch a Manor which is known, and certain, in Lieu of Dower of other [an — 
3 
Manors. though in a 
different 
Manner, by the Conſent of the Demandant may be good. Vid Rol. Abr. 683. Cro. Eliz. 310. 
(a) For this vide Rol. Abr. 683. Perk. 332. Brook 72. Co. Ent. 171. 


Upon Recovery of Dower, and Seiſin awarded, the Sheriff returns, that Palmer 265. 
he Md aſſigned to the Demandant for her Dower of a Houſe the third Part om — 
of each Chamber, and had chalked it out to her; and this was held an idle Te Sheriff 
and malicious Aſſignment; and he was committed for it, for be ought to committed 


have aſſigned her certain Chambers or Rooms thereout, c. for refuſing 


to make an 

equal Allot- 
ment of Dower, and taking 60/. to execute his Writ of Execution, and an Information ordered 
againſt him; and Vern. 218, 219. 2 Chan. Ca. 160, That Equity will relieve againſt a partial and 
fraudulent Aſſignment of Dower by the Sheriff. 


The Wife of a Tenant in Common ſhall not be add by Metes and Perk. 447. 
Bounds, for the being in ro tanto of her Huſband's Eftate, cannot have it F. N. B. 
in other Manner than he himfelf had. 2 


34, 37. and 
vide Brownl. 127. and 3 Lev. 84. Sutton v. Rolf, in which Caſe it was adjudged that a Writ of Dower 


will lie againſt the Heir of a Tenant in common, before Partition made; for otherwiſe they might 
perhaps make no Partition at all, and ſo defeat the Wife of Dower. 


3. By what Court. 


An Aſſignment of Dower by Commiſſion de dote aſſignanda out of the Cro. Eliz. 
Court of Wards was held no Bar of Dower at Common Law, but it ou he 364. 14 to? 
to have been by Writ de dote aſſignanda ought of Chancery, the Juriſdiction "_ Viſe. 
of which Court is not given to the Court of Wards in ſuch Caſe by 32 H. Bizdea. 

8. c. 46. : 

* Sir Thomas Arundell being attainted of Felony, and his Wife's Dower *Page 1 36 
ſaved by Act of Parliament, ſhe brought her Writ of Dower againſt the Earl Pyer 363. 
of Pembroke, and he making Default after Appearance, a Termor prays to "xv 
be received, and ſhews his Leaſe after the Coverture, c. and the Attain- Co. Ent. 
der, fc. and that E. 6. granted a Commiſſion under the Seal of the Courtt73. Le Re- 
of Augmentations, to aſſign the third Part of the Land of the ſaid Sir 7% , de _ 
mas Arundell to his Wife in Dower ; and thews further that, by Virtue of - „Au 8. 
the Commiſſion, the third Part of the Rent reſerved on the ſaid Leaſe was 8. C. cited. 
aſſigned to her, and this Aſſignment confirmed by Letters Patent under the 
Great Seal, and ſhews her Agreement and Acceptance thereof, and ſaid that 
this Suit was by Colluſion to defraud him of his Term; and in this Caſe it 
was held, 1f, That the Court of Augmentations had no Power to aſſign 
Dower to the Demandant, or any other Woman, but it muſt be in Chan- 
cery. 24/y, That the Aſſignment of the Rent was not warranted by the 
Commilſion, and then the Confirmation could not make that good which 
was merely void; and it was adjudged for the Demandant. 

As to Endowments in Chancery, it appears by our Books, that in former Ste, Prev. 
Times the Widows of Tenants which. held of the King in capite, whoſe 16. 

Heir was in Ward to the King, were to ſue in Chancery by Petition for 2 "vr i 
their Dower ; and after Office found that the was the Tenaut's Widow, then 6 : 


<2 Inſt. 18. 


BSW. 133 


0 


Brownl.r26. ſhe was to make Oath in Chancery that ſhe would not marry again without 
_ Lit. 38. the King's Licence; and upon that there went a Writ out of the Chancery 
9Co. 16, 17. 4 dote aſſignanda to the Eſcheator, to aſſign her Dower of the third Part of 
+ Mod. 43. all the Lands whereof her Huſband was ſeiſed, Sc. but if the Heir were 
of full Age at the Time of the Tenant's Death, and the King had the 
Lands only for his Pri:n'er Seiſi2, then could ſhe not ſue in Chancery, be- 
cauſe the King was not then Guardian, but had the Lands only to ſuch 
ſpecial Purpoſe; and therefore to remedy this, was the Statute de Prero- 
gativa Regis, cap. 4. made, which gives Power to the King to aſſign Dower 
to them, though the Heir were of full Age at the Time of the Tenant's 
Death ; but this Power was not ſo abſolutely lodged in the King as to ex- 
clude them from ſuing at Common Law for their Dower, by Reaſon of the 
Words fi du illz volucrint, which left them ar Liberty in ſuch Caſe, 
either to ſue to the King in Chancery, or if they thought fit to ſue the Heir 
in the Common Pleas ; but if the King had committed the Wardſhip to 
another durante minore Atate of the Ward, then alſo at Common Law the 
Widow had Election to ſue either to the King in Chancery, becauſe not- 
withſtanding ſuch Commitment he ſtill continued Guardian; or ſhe might 
ſue the Committee at Common Law, and recover againſt him, without 
making the King a Party by Ade Prior, or otherwiſe, which was ordained 
by the Statute of Nigamis, cap. 3. for avoiding of Delays in ſuch Caſes, and 
| when ſhe recovered againſt the Committee, the took no ſuch Oath as when 
ſhe ſued to the King in Chancery ; but yet nevertheleſs ſhe could not ma 
without the King's Licence, it being againſt the Policy of thoſe Times to 
permit ſuch Widows to marry whom they pleaſed, ſince then they might 
have brought in Enemies or Foreigners into the King's Feud, and in the 
King's Caſe the Fines for Alienation ſtill continued. 
Stanf. Prer. Another Prerogative the King had in thoſe Times, that if the Heir of 
- 66 his Tenant in capite entred before Livery ſued, this was looked upon as an 
Co. Lit. 30. Intruſion, and his Wife Joſt her Dower by it, by the expreſs Proviſion of 
. Prerog. Regis, cap. 13. but this was meant only of Intruſion after Office 
F. N. B. 149. found, which gave the King a Title ; for if he entred before Office found 
and died, his Wife ſhould be endowed. | 


»Pager zy (E) (here the Mike ſhall Have her Election to 

| be endowed of one Thing oz another; and where 
of both; and Herein of Endowment de Novo, 
and the Dos de Dote. 


Perk. 318 * bf the Huſband ſeiſed of Lands in Fee exchange the ſame Lands with a 

_—— Stranger for other Lands, and die, the Wife hath Election to be en- 

F N. B. 149. dowed either of the Lands given or taken in Exchange, becauſe her Hul- 

I Lit. 31. band was ſeiſed of both during the Coverture, but ſhe thall not have Dower 
f of both; for that would be unreaſonable. 

Leon, 285, Huſband ſeiſed of Lands in Right of his Wife, they both join in Ex- 
change of thoſe Land; with a Stranger for other Lands, which Exchange 
is executed; then the Huſband and Wife alien the Lands taken in Ex- 
change by Fire; and two Jud;2s held the Wife after the Huſband's 
Death might well enter into her own Lands, notwithſtanding the Fine 
which was of the other Lands, and reſembled it to the Caſe in Dyer 385. 
where the Huſdaud after Marriage made a Jo'nture to his Wife, and then 
they both levied a Fine come ces, Sc, thereof to a Stranger and his Heirs ; 

and 


S 


and this was adjudged no Bar of her Dower, becauſe the Election to claim 

Jointure, or Dower, is not till after the Huſband's Death; and in the prin- 

cipal Caſe Judgment was given for the Wife. 

If Lord and Tenant are by Fealty, and 124. Rent, and the Lord takesPerk. 320. 
4 Wiſe, and after purchaſes the Tenancy in Fee, and dies, his Wife lrath 

Election to be endowed, either of the Seignory or the Tenancy, becauſe 

her Huſband was ſeiſed of both during the Coverture ; ſo for the ſame 

Reaſon if the Huſband ſeiſed of a Rent-Charge in Fee purchaſe the Land 
whereout the Rent is iſſuing, and die, his Wife at her Election may be 
endowed either of the Land, or of the Rent, and the Huſband being ſeiſed 

of both, during the Coverture, cannot by his own (a) A alter the Wife's a) But if 
Dower. | e Tenancy 


eſcheat by 
the AR of God, as by the Death of a Tenant, ſhe ſhall have Dower of the Tenancy only. Perk. 


321}, | 
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{ The Reaſon is, becauſe the Seignory is determined, during the Covernate by Act of Law, and 
it is not any Diſadvantage to the Wife to be endowed of the Tenancy, for if ſhe be put out of Poſ- 
ſeſſion of Part or all, by more antient Title, the Seignory ſhall be revived in Part or in all, e. 
Vide Perkins. 


If che Huſband ſeiſed of Lands in Fee makes a Feoffment thereof to a Perk. 324. 
Stranger in Fee, rendering to him and his Heirs 3s. Rent, with Clauſe of 
Diſtreſs, and dies, and the Feoffee endows the Wife of the Feoffor of the 
third Part of the Land for her Dower, the ſhall hold it diſcharged of any 
Rent, and the whole Rent ſhall iſſue out of the Reſidue out of the Land, be- 
cauſe the Wife ſhall be endowed of the beſt Poſſeſſion of her Huſband dur- 
ing the Coverture ; and the Huſband had the Land diſcharged of the Rent 
after the Coverture ; and yet becauſe he had alſo an Eſtate in the Rent 
during the Coverture, it ſeems ſhe may be endowed of that, if ſhe think 
fit and waive her Dower of the Land ; but the Rent reſerved on the Fe- 
offment is no more a Bar to her to demand Dower of the Land, than if none 
at all had been reſerved, if ſhe chuſes the Land. I 

in ſome Caſes a Woman ſhall be endowed a-new ; as where the Lands, Perk. 479. 
Sc. aſſigned to her for Dower, are lawfully evicted by elder Title; and E. N. B. 149. 
therefore if one be ſeiſed of two Acres by good Title, and another by Dif- Bol. Abr. 
ſeiſin, and marries, and dies, and his Wife is endowed of the Acre had by Co. — 
Difſeifin, and after the Diſſeiſee enters into the ſaid Acre, now the ſhall be 
endowed of the third Part of the two remaining Acres; ſo if the Diſſeiſee 
in ſuch Caſe had recovered the Acre againſt the Wife, ſhe ſhould have 
been endowed of what remained, and the Entry or Recovery being by Title 
Paramount to her Title of Dower, it is as if her Huſband had never been 
* ſeiſed thereof; and therefore the ſhall only recover the third Part of what Page 138 
is left, and not a full Reconipence for the Aere loſt. 
If one ſeiſed of two Acres in one County marries, and enfcoffs a Stranger Perk. 327. 
of one Acre with Warranty, and hath Iſſue, and dies, and the Iſſue enters Rol. Abr. 
into the other Acre, and the Wife brings Dower againſt the Feottee, who Bre . 
vouches the Iſſue as Heir, and he loſes by Default; and thereupon the Wife on brig 
hath a conditional Judgment, v:z. againft the Vouchee ; if, c. and the 
Demandant ſues Execution againſt the Heir, and after is evicted by elder 
Title, the thall have a Scire facias upon the firſt Recovery againſt the Je- 
nant, to be endowed of the two Parts left; alſo upon ſuch Eviction ſhe may 
be endowed de nw» againſt the Heir; and the — Law, if the Endow- 
ment was in Chancerv. 


As to the Dos de Dote, if there be Grandfather, Father, and Sn, and Pe,* 315» 
the Father, or, aſter his Death, the Son endows the Grandmother, the Ma- _ — 
ther thall not be endowed of the Grandmother Third; after her Deccaſe, B. 4s 
becauſe the Grandmother's Dower deſeats the Deſcent to the Father, and Cats. 
by Conſcquence the Father was ſeiſed of no more than two Third: of tha: 4 2 
Lan d 3575. 
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Co. Lit. 31, Land; and therefore the Wife of the Father was intitled to = Third of 


42. 2. 


Rol. Abr. 
677. 


theſe two Thirds only, and no more; but if the Grandfather had infeoffed 
the Father of the whole Land, and died, and the Grandmother had been 
endowed, either by Recovery or Aſſignment, there the Mother ſhould be 
endowed of the Grandmother's Third after her Deceaſe, becaufe by the 
Feoffment the Father was ſeiſed of the whole Eſtate, which gave a Title to 
his Wife to be endowed of that whole Eſtate; and though the Grandmo- 
ther recovered one Third out of that Eſtate during her Life, yet ſuch Reco- 
very doth not defeat the Operation of the Livery, fince by that Convey- 
ance the Reverſion of that I hird is claimed ; and by Conſequence the Mo- 
ther ſhall be endowed of that Third when it falls in Poſſeſſion, ſince the 
Father was actually ſeiſed of it during the Coverture, by Virtue of ſuch 
Livery. If there be Grandfather, Father, and Son, and the two firſt die, 
and the Mother is endowed by the Son of a Third Part of the whole, either 
by Aſſignment en Pais, or upon a Recovery in a Writ of Dower, and the 
Grandmother brings a Writ of Dower againſt the Mother, and recovers, 
ſhe leaves the Reverſion in her; for the Dower was veſted in the Mother 
by the Aſſignment or Recovery, and is only defeated during the Life of the 
Grandmother, whoſe Eſtate as to the Mother is leſs than her own Eſtate ; 
and therefore the Reverſion is in the Mother, and ſhe after the Grand- 
mother's Death may enter into that Third recovered from her ; and by 
Conſequence the Heir may re-enter into the ſecond Dower aſſigned to the 
Mother, upon ſuch Recovery againſt her by the Grandmother ; for ſhe 
cannot have both. | | 
A. ſeiſed of Land marries B. and aliens to C. who marries D. and then 
aliens to E. and dies, and after D. is endowed, and then B. hath Dower 


aſſigned to her of the third Part of all the Lands, and brings a Precipe 


thereof againſt D. who vouches to warranty E. who counterpleads upon the 
Matter, and ſays that D. ought not to be endowed, quia non poteſi habere 
Dotem de Dote ; and adjudged accordingly. 


— 


*Pazer39* (F) Chat ſhall be a Bar of Dower, and what 


x Inſt. 349. 


Perk. 376. 


not; and herein of Atts done oz ſuffered by the 
 Husband ſolely, oz by the husband and Write 
jointly, o2 by the Mite ſolelp, either during the 
Coverture, oz after; and herein of Elopement 
and Detinue of Charters, oz Heir, 


F a Recovery be had againſt the Huſband by Colluſion, this ſhall not 
bar the Wife of Dower ; as if the Recovery be by Confeſſion or Red- 
dition, which are always underftood to be by Colluſion, the Huſband al- 
ways acting and concurring in obtaining of them; hut it ſeems to have 


been a very great Doubt whether a Recovery by Default ſhould not be a 


Bar ; and the better Opinion being that ſuch Recovery was a Bar at Com- 
mon Law; therefore the Statute of V. 2. cap. 4. was made, which ordains 
that notwithſtanding ſuch Recovery by Default, &c. pleaded, the Tenant 
ſhall moreover in Bar of the Dower ſhew his Right to the Tenements re- 
covered; and if it be found that he had no Right, then ſhall the Demand- 

| ant 


er 1 ae eo 
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ant recover her Dower, notwithſtanding ſuch Recovery by Default agairſt 
her Huſband. | ; . 

By the Statute . 2. cap. 4. it appears, That if the Recoverer had Right, 
then the Wife is harred ; therefore if the Heir of the Diſſeiſor be in by De- moms 379. 
ſcent, and the Diſteiſee enters upon him, and marries, and the Heir of the A. 1 
Difleiſor recovers by Default or Reddition in a Writ of Entry, in Nature of «87. 
an Aſliſe, and the Huſband dies, his Wife ſhall not haye Dower, becauſe So iftheHu'. 
be, who recovered, had Right to the Poſſeſſion by the Deſcent ; aliter 1 — 
this Diſſeiſin, Deſcent, Ec. were after Marriage, becauſe the Huſband was Fee: i 
ſeiſed before of a Rightful Eftate during the Coverture, whereof his Wife ſeiſe the 
had Title of Dower, which cannot be deteated by the Diſſeiſin, Deſcent and Feoffee, 


Recovery, which all happened during the Coverture. _ 2 


ſiſe againſt 
him, the Wife ſhall not falſify this Recovery directly, but ſhe may ſay that long Time before her 
Huſband was ſeiſed, gue /ai Dower poit, &c. Brook 22, 38. 
* 4 


If a Recovery — againſt the Huſband by Verdict, the Wife ſhall not fal- 2 Inſt. 349. 
ſify in the Point tried; but ſhe may ſay that he might have pleaded a bet- mr 5 
ter Plea, vz. a Releaſe of all Actions, or of all the Right of the Demand- e pert. 
ant; or the may confeſs and avoid the Recovery, but cannot falſify in the 383. which 
Point trie d againſt her Huſband. lecns cont”, 

If in a Precite, brought againſt the Huſband, he loſes upon a dilatory 

Plea, as upon Non-Tenure, Jointenancy, Miſnomer of the Town, Ofc. the _ 

Wife may falſify upon a Writ of Dower brought, by ſhewing that the Yon 26, 

Demandant had no Right; but if he had Right, ſhe cannot falſify the Re- 6a — 

covery, by ſhewing that her Huſband might have pleaded Jointenancy, A Recovery 
Miſromer, Cc. for theſe would have been only in Abatement of the Writ, in a Cæſavit 
and make nothing to the Right; but if ſhe ſhews that her Huſband e e 
Tenant of the Land recovered, and that the Demandant had no Right nor perx- 489. 

Cauſe of Action, but jointly with a Stranger, which Stranger by Deed in Cur It the Hu- 

frolat' releaſed all his Right to the Huſband before the Action brought; band aliens 

this is a good Falſification of the Recovery for one Motety of the Land 3 3 

recovered. theLord en- 


ters, O. 
Whether this be a good Bar. Perk. 393. 


* If the Huſband levy a Fine with Proclamations of his Lands, and dies, Page i 40 


his Wife is bound to make her Claim within five Years after his Death ; 2 Co. 93- 


otherwiſe the thall be barred of her Dower ; for though her Title of Dower !92-49:99- 
was not conſummiate at the Time of the Fine levied; yet it being initiate Hob. 265. 
by the Marriage and Seiſin of the Huſband, the Fine begins to work upon Moor, pl. 
it preſently after the Huſband's Death; and if the does not claim it within 15 4, 879. 
five Years after, ſhe ſhall be barred. I Fe 3 
3 Co. 20. 

2 Rol. Rep. 


69, 409. all againſt Plow. 353. Vide 3 Leon. 30. By which it a that though ſhe brought 
her Writ of Dower within five Years; yet becauſe ſhe did not purſue it till ſix Years were paſt, it 
was adjudged that ſhe could not by a new Writ revive her antient Claim, which was barred by the 
five Years laſped after the Huſband's Death; and it was held that Aſſignment of Dower in the Court 
of Wards was not ſufficient Claim of Dower, becauſe ſhe could not have a Writ of Dower there. 


If the Huſband and Wife join in levying a Fine, or ſuffering a common Plow. 515, 
Recovery, this ſhall bar her of her Dower totally, becauſe in both Caſesg d. 
ſhe 15 examined upon Record by the Judges, as to her Conſent; and ſhe, Co. 49. 
having nothing in the Lands in her own Right, her joining in ſuch ActsCro. Eliz. 
can be to no other Purpoſe, but to bar her Nower ; but if the Huſband 29. 
be ſeiſed in Fee, and a Stranger levies a Fine to him and his Wife fur Co Brook 77. 
nuzance de droit came ces, c. of theſe Lands, and the Huſband and Wife 
grant and render the ſame Land to the Stranger and his Heirs ; it ſeems the 

Vor, II, L Wife 


r 


Wife ſhall not be barred of her Dower, becauſe ſhe is not examined in this 
Caſe, as the is in the other; and therefore, if this Fine fur Grant & Ren- 
der be pleaded in Bar, ſhe may fay that the had nothing in the Land at 
the Time of the Fine levied- 
Bulſt. 178. If a Jointure be made to the Wife during the Coverture, and after the 
Leon. 255. Huſband and Wife levy a Fine thereof; yet this is no Bar to her Dower 
Ber any other Lands of her Huſband's, becauſe the Jointure being made 
after the Marriage, ſhe had Election after the Death of the Huſband to re- 
fuſe it, and claim Dower, and not before; and then the Fine, leviel of the 
Jointure before her Time for Election of Dower was come, can be no Bar 
for electing of Dower when it is come. 
Peak 550 If a Woman takes a Leafe for Life of her Huſband's Lands after hi; 
FN. B. 149 Death, the ſhall have no Dower, becauſe ſhe cannot demand it againſt her- 
Moor, pl. ſelf; and if ſhe takes a Leaſe for Years only, yet ſhe ſhall not ſue to have 
1 Dewer during theſe Years, becaufe it was her own Act to ſuſpend the Fruit 
elo and Effect of her Dower during that Time. 


marries the 
Leſſee for | 
Years, and dies, tis ſaid ſhe ſnall have Dower during the Term, but it ſhonld ſeem ſhe can have no 
Fruit thereof till the Term ended, ſhe having the whole already for Years, unleſs upoa Recovery of 
Power the Term be merged for the third Part ſo recovered in Dower. 


If Lands are given to the HuſfSand and Wife, and to the Heirs of the 
Perk. 352, Huſband, who dies, the Wife may diſagree to this Eſtate made daring the 
353: Coverture, and then 'twill be an Eſtate to the Huſband and his Heirs a6 
e by this Initio, and ſo ſhe ſhall have her Dower thereof; bur if the Eſtate be made 
Contrivanceto the Huſband and the Wife for the Life of the Huſband, Remainder to the 
all Women right Heirs of the Huſband, it ſhould ſeem ſhe cannot in this Caſe diſagree, 


— * becauſe the Eſtate upon the Huſband's Death is determined and gone. 


their Dower g 
as to Eſtates purchaſcd after the Marriage. 


By the Common Law, a Woman could not be barred of her Dower by 
any Aſſignment or Aſſurance to her of other Lands, or of a Rent iſſuing 
out of other Lands, whereof ſhe was rot dowable (except in the Caſe 
of Dower ad Oftium Fecleſir or ex aſſenſu Patris); were ſuch Aſſign- 

*Pager41 * ment or Aſſurance made by the Huſband before Marriage or after, or by 
| the Heir after his Death; and they were expreſsly ſaid to be in full Bar and 


CNN 4 Recompence of her Dower ; yet might ſhe recover her Dower notwith- 
Caſe. ſtanding ; for ſhe having a Right to be endowed of the third Part of all her 
<4 Huſband's Lands veſted and fixed in her immediately upon the Marriage, 
46.5 34% and the Huſhand's Seiſin thereof, this Right like all others could not be 


Brook 95. transferred or extinguiihed, but by a Releaſe thereof; and if no ſuch Re- 
2 Brownl. Teaſe were made, it continued ſtill in being, for Want of the proper Means 
1.1.41 i to deſtroy it; and if it (till exiſted, her Remedy was open to recover and 
t plus, 25 
tle Jeinture. reduce it into Poſſeſſion. 
Nor, pl. 103. One deviſes Lands to his Wife during her Widowhood, and dies, ſhe 
Co. Lit. 36.b. marries again, and brings Dower ; and this Deviſe was pleaded in Bar ; 
and it was held no Bar. 1/, Becauſe a Will imports a Conſideration in 
itſelf, and cannot be averred to be in Bar of Dower, without it be ſo ex- 
preſſed. 2dly, Dower cannot be of leſs Eſtate than for Life; and a third 
4c. 4. Reaſon may be, becauſe her Right cannot be barred by collateral Recom- 
nce. 
Cro. Eliz. In Ejectment the Caſe was, that a Man devifed his Land to his Wife 
; — 8 till his Daughter M. ſhould arrive to the Age of 19 Years, and after to M. 
21 , in Tail, Remainder over in Fee, and deviſes farther that M. ſhould pay, 
after her Age of 19 Years, to his Wife 127, fer Ann um in Recompence 
of her Dower ; and if ſhe failed in Payment, that then his Wife ſhould 
have the Land tor her Life; the Wife, before the Daughter came to the 


Age 


v O W R R =. 


Age of 19, brought a Writ of Dower, ard recovered a third Part, and 
after the Daughter came to 19, and for Non-payment of the 12 J. the 
Mother entred ; and the Queſtion was, whether her Entry was lawful ; 
and argued that it was, and that by bringing her Writ of Dower ſhe had 
not waived the Benefit to have the Lands by the Deviſe, becauſe then ſhe 
bad no Tie to it, but her Title accrued after for Non- payment of the 
2 J. But ir was adjudged, that the having recovered a third Part in Dower 
ihe ſhould not have the Rent by the Will; for it is againſt the Intention of 
the Will that the ſhould have both, and the Acceptance of one is a Waiver 
of the other. 

One ſeiſed of Lands in Fee held in Socage, ard of other Lands in Tail Dyer 220. 
held in capite, deviſes by Will in Writing the third Part of all his Lands to4 Co. 4. 
his Wife in Recompence of her Dower, and dies; ſhe enters into the third 
Part of the Fee- ſimple Lands without bringing her Writ of Dower; and 
held that ſhe was barred from claiming any more. 

A Man marries an Orphan of Landon, who had a great Portion in the 2 Vent.340. 
Orphan's Court there; the Huſband dies before taking of it out, but £54/-« > 
makes his Will, and deviſes this Money to his Wife, provided that the Chan Ca 
feould not claim her Dower ; and yet after his Death ſhe brought her 181. S. C. 
V\ rit of Dower ; and thereupon a Bill was brought in Chancery to have 
her releaſe her Dower, or renounce the Deviſe, and for an Injunction in 
the mean Time, but could not prevail, the Money belonging to her in 
her own Right, by the Cuſtom, for Want of the Huſband's altering the 
Property thereof; and tho' he bad, yet twas admitted it would have 
been no Bar of Doxwer, being totally collateral thereto, though it ſhould 
ſeem ſhe would in ſuch Cafe have (a) forfeited the Money by ſuing for, 
\Jower. : (2 JIf Lands, 

Money, 

Goods, Wc. 
are deviſed to a Woman, without ſaying in Lieu or Satisfaction of Dower, e. yet the Wife ſhall 
have both, becauſe a Deviſe implies a Conſideration ; but if it be ſaid in Lieu or Recompence of Dow 


er, there the Wife cannot have both, but may waive which ſhe plcaſes; and this has been viten ad- 
judged in Chancery. 2 Chan. Ca. 24. 2 Vern, 365. Abr. Ca. in Eq. 218, 219. 


A Woman had Title to Dower of Lands, whereof one is "Tenant for 
Life, Remainder to another in Fee; the Woman releaſes to the Re- 
*:nainder-Man all her Right of Dower; this is a good Bar in Dower brought Page 142 
againſt the Tenant for Life, though the had no preſent Cauſe of Action Co. 112. 
againft him in the Remainder, till after the Death of the Tenant for Life ;Co.Lir. 265. 
fo of a Releaſe to Tenant for Life, he in the Reverſion or Remainder 1&all$ Co. 181. 
take Advantage thereof, becauſe her Dower accrues not only out of the Ef- rang" 
tate for Life, but alſo out of the Reverſion or Remainder, and both as to her TRE 
ee hut one Eſtate ; ſo that if ſhe diſcharges either, the diſcharges the 
whole. 

In Dower the Tenant pleads a Releaſe from the Demandant to ſuchcro Jac. 51. 
a one Tenant in Poſſeſſrone tenementor prædic“ exiſten', and becauſe not 
ſaid that he was Tenens liberi tenementi, twas held no Plea; and ad- 
Judged for the Demandant ; for a Releaſe of Dower to Tenant for Years, 
_ Will, can be no Bar of Dower, becauſe ſhe cannot demand it againſt 
them, 
If a Woman pretends herſelf enfient by her Huſband, when in Truth ſhe 
is not; by which the Heir is diſturbed of his Inheritance; ſhe thall loſe her? Inſt. 436. 
Dower if ſhe acknowledge it before the Juſtices, — 
F | A hy 
2 ror hand to make Law of it, as it is put, _ harder yet, that it ſhould be a Bar 


Buy the Cuſtom of ſome Places the Wife ſhall be barred of her Dower, Davies 30.b. 
if ſhe receives Part of the Money for which her Huſband ſold the Land, Brovks3. 
L 2 whereof | e 
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whereof ſhe was otherwiſe dowable; ſo by the Cuſtom of ſome Places, if 

a Widow marries, the ſhall have no Dower of her ſecond Hufband'; 

Lands. 
2Inſt. 43s. As to Elopement, this was no Bar of Dower at the Common Law, the 
Co. lit. 32. a Divorce were ſued and obtained for the Adultery ; but now by the (a) 
he" 9 ing * Statute of V. 2. c. 34. 'tis expreſsly provided that in ſuch Caſe the Wife 
680. hall boſe her Dower ; and tho? ſhe does not go away /ponte, but is taken 
(a) The againſt her Will, yet if after ſhe conſents and remains with the Adulterer, 
—— ſhe ſhall loſe her Dower ; for the Remaining with him without Reconcilia- 
— tion is the Bar of Dower, not the Manner of going away. 
religuerit Vi- 
rum ſuum, et abierit et moretur cum Adultero ſuo, amittat in perpetuum Afionem peteudi Detem ſuam, que 
e competere poſſet de Tenementis viri ſui, ſi ſuper hoc convincatur, niſi Vir ſuus ſponte et abſg ; Coecrtione 
E choke eam reconciliet, et ſecum cobabitare permittat, in quo Caſu 1 ei Adio. Vide Dyer 105. 
a Precedent of ſuch Elopement pleaded, and Iffue taken upon the Reconciltation of the Huſband, and 
there held that the Deſcudant cannot give in Evidence any other Elopement but that pleaded. 


Perk. 384. If a Woman be raviſhed, and remain with #he Raviſher againſt her 
Brook 12. Will, ſhe ſhall not loſe her Dower ; but if after ſuch Ravithment ſhe con- 


cont”. ſent to remain with him, the ſhall loſe it ; ſo if ſhe voluntarily goes away 
_ Abr. from her Hufband, tho' ſhe remain all her Life-rime with the Adulterer 


2 Inſt. 136. againſt her Will, or if ſhe remains not with him, but he turns her away, 
Co. Lit. 32. yet ſhall ſhe loſe her Dower ; but if ſhe be reconciled as the Statute ordains, 


I3 Co. 23. then ſhe ſhall be endowed, tho' the Huſband aliened + the Land in the mean 
If mne Elopes, Time | 


and lives in 
Adultery on | 
any other the Manors or Lands of her Huſband, ſhe ſhall loſe her Dower. 2 Inſt. 436. But 2. 
Perk. 358. F. N. B. 150. Rol. Abr. 680. cant. For the Huſband is te take Care that none ſuch 


live there; if the Huſband be reconciled by Church Cenſures, yet ſhe ſhall loſe her Dower, but 


Cohabitation is ſufficient Evidence of a Reconciliation, Rol. Abr. 680. 


+ Co. Lit. does not warrant this Part of the Poſition. 


2 Inſt. 435. If a Man grants his Wife with her Goods to another, and ſhe lives with 
2 the Grantee all the Life-time of the Huſband, yet ſhe ſhall loſe her Dow- 
Dyer 106, er, b. Reaſon of living with him in Adultery ; in that Caſe where ſuch 
in Marine. a Grant was pleaded, twas held, ½, That the Grant was void. 24ly, That 
it did not amount to a Licence; or if it did, that 'twas void. 3dly, That 
after the Elopement there ſhall be no Averment admitted 2 non fuit ad- 
vlterium, tho' the Grantee and the Woman married after the Hufband's 
*Pagerg 3 Death; and though in that Caſe they brought Sentence of Purgation * of 
the Adultery from the Spiritual Court, yet it was not allowed againſt ſuch 
Preſumption. 

Rol. Abr. Tf the Huſhand's Relations keep him from hi; Wife, fo that ſhe does not 
oo. know what is become of him, and give out that he is dead, and there- 
3 upon procure her to releaſe all Marriages and Intereſt which ſhe can have 
in him as her Huſband, and alſo perſuade her to marry again, which ſhe 
does with one who has Notice that her firit Huſband is alive, but ſhe herſelf 
has no Notice of it; tho? ſhe lives in Adultery with this Man, and tho 
her Huſband be not out of the Realm, nor beyond the Seas, ſo that ſhe 
ouglit to have taken Notice of his being alive, yet becauſe ſhe non reliquit 
Virum ſponte, as the Statute ſays, but by Perſuaſion of his Friends, not 
knowing herlelf but that he was dead, this is no ſuch Elopement as will 

bar her of her Dower. 
9 Co.17,18. It is a good Plea in Bar of Dower, that the Demandant detains from the 
dart 25; Heir ſuch Charters, thewing them in Certainty, unleſs they are in a Bag 
0. | ſealed, or Box locked; and then 'tis ſufficient to iy that ſhe detains from 


him 


D E N 


him ſuch Bag or Box of Charters; and if the Bag or Box be open, then he 
muſt ſhew the Charter in certain, and after ſuch Plea he muſt add, that ifs Co. 75. 
ſhe will deliver them to him, he is, and always hath been ready to render Rol. Abr. 
her Dower ; and upon this if the delivers them to him, ſhe ſhall have Judg- Bok 3 
ment for her Dower preſently; but if ſhe denies ſuch Detainer, and it be 39, 41, 47. 
found againſt her, ſhe ſhall be barred for ever; and it is to be obſerved, 48, 53, 57, 
1/t, That theſe Charters ought to concern the Land, or the Reverſion of the 8 1 
Land whereof Dower is demanded. 24dh% That ſuch Detainer is no Bar 9 3, 
Dower for more Lands than the Charters concern. 34), That none can Bendl. pl. 
lead this Plea but the Heir, and not a Stranger, who 1s Tenant of the Land, 215. 
tho' he hath the Charters conveyed to him. | 5 


| 52. 
The Reaſon why ſuch Detinue of Charters is a good Plea for the Heir ſeems to be, WP 2 the In- 
heritance by Law is caſt upon him immediately after his Anceſtor's Death, without any Act of his 
concurring ; and therefore he cannot provide again the Injury done him by any Precaution or Co- 
venant whatſoever ; but a Stranger, who comes to the Land by Conveyance, and his own AR, ought 
to take Care to have all the Deeds and Writings, neceſſary for the Defence of his Title, delivered to 
him at the ſame Lime, or to ſecure himſelf by proper Covenants; and if he has not ſo done, it is his 
own Folly z and he ſhall take no Advantage thereof by pleading it in Bar of the Demandant's 
Right, but muſt purſue his Remedy by an Action of Detinue, Cg. In what Cafes the Heir him- 
ſelt ſhall be conſidered as a Stranger, and cannot plead Detinue of Charters, vide 9 Co. 18. 


Perk, 358. Dyer 230. pl. 52. 


If two Coparceners are of Land, and after Partition made between them Perk. 3:9. 
the Mother brings Dower againſt one of them, the [the Daughter] may 
well plead Detinue of Charters, becauſe the Charters concern her Inhe- 
ritance, though they do alſo concern her Siſter who both make but one 
Heir. 

If the Daughter enter into the Land after her Father's Death, who left perk. 300. 
his Wife enfient, and the Wife brings Dower againſt the Daughter as Heir, Rol. Abr. 
ſhe cannot plead Detinue of Charters, becauſe it may be that the Wife is 679. 
enſient with a Son, who will be Heir, and therefore may juſtly derain-the ö 
Charters for him. 

Detinue of a Tranſcript of a Fine is not a ſufficient Cauſe to detain te 
Dower, becauſe another Tranſcript may be had in the Treaſury, Rol. Abr. 
| 679. cont, 

Detinue of Charters is no good Plea after Imparlance ; reſolved upon a 
Demurrer to ſuch Plea in the Court of Durham, and confirmed on a Writ Salk. 252. 
of Error in B. K. | pl. 2. 


Burden v. 
Burdon. Comb, 183. S. C. 


The Guardian in Chivalry may plead Detinue of the Heir, becauſe the Dyer 230. 


Wardſhip of him belongs to him, but he cannot plead Detinue of Char- . 
ters, becauſe they belong to the Heir for Defence of his Inheritance ; 363. 
and the Reaſon why he is allowed to plead Detinue of the Heir in Bar of Rol. Abr. 

Dower ſeems, becauſe the Writ of Dower lies only againſt him during RK 47 

the Minority of the Heir; and ſince the Demandant does wrong in de- 67. 

taimng from him the Wardſhip, 'tis but reaſonable ſhe ſhould be delayed 9Co-18,19- 
* of her Right agairſt him, till the reſtores it; and therefore he concludes & ON BB 

his Plea ; likewiſe that if the will deliver to him the Ward, he hath . 
and ſtill is ready to render her Dower ; ſo if the Wife takes away the Ward, * 
and delivers him to another ſo that the Guardian cannot have him, this 
is a good Cauſe to bar her of her Power; ſo if the Guardian comes in 
by Voucher, he may plead the ſame Plea ; and this is a good Plea in 
Bar of Dower ad Oftium Feclefie, or ex cfſenſu patris; if the \Wife doss 
not enter, but brings her Writ, claiming it as Dower, whereof” the was 
nominatim dotata by her Huſband, and in theſe Caſes if ſhe cannot ren- 
der the V. ard unmarried {he thall loſe her Dower, becauſe the hith there- 
” * = the Guardian of what was moſt valuable, ws, the Marriage of 

s Ward. 


if 


r 


If a Woman as Mother to the Heir brings him up, and one claims the 
Wardſhip of him as Guardian in Chivalry, and takes him from her; this is 
no Cauſe for the rightful Guardian to detain her Dower, becauſe ſhe waz 
not in Fault. 

If the Mother takes the Heir out of the Poſſeſſion of thoſe who had 
the Education of him, and they retake him, ſo that ſhe cannot deliver 
him to the Guardian, this is a good Cauſe to detain her Dower for the 
Wrong done in the Eſſoigument ar firſt, when the Wardſhip did not belong 
to her. 5 | 


+ See 12 Car. 2. c. 24. As to Wardſaip, C.. 


Perk. 363. 


(6) There the lite ſhall hold her Dower ſub- 
jeit to the Charges of her Hugband, and where 
not; and herein of the Pꝛivileges of Tenant 
in Dower, and the Mature of her Eſtate, as 
to Alienations made, oz Actions bzought by o: 
againſt her. 


8 HE Wife ſhall hold her Dower diſcharged of Judgment:, Recogri- 
3 51 * zances, Statutes, Mortgages,“ or any other Incumbrances made by 
Morigagor the Huſband after Marriage, becauſe after his Death her Title, which is now 
not barred conſummate, has Relation to the Marriage and Seiſin of her Hutband, 
- Oo which were before the Incumbrances ; but if ſhe joins in a Grant of a Ren- 
noe join in by Fine out of ſuch Land, or makes a Leaſe for Years, rendring Rent by 
the Mort- Fine to the Huſband and his Heirs, ſhe ſhajl hold her Dower ſubject 1s 
gage. ſuch Rent or Term, becauſe ſhe was examined upon the Fine, and by ſuci, 


; o . * . 
_— 7 58 Means might bind her own Inheritance. 
10 Co. 49. | 


; If the Huſband die indebted to the Crown, vet his Wife's Dower is by Lau 
888 privileged from any Diſtreſs ; and if the be diftrained, the may have a Wric 
per tout.” 5 to the Sherilf commanding him not to diſtrain her, or ta re-deliver the Diſtreſs, 
| if any. be taken, unleſs ſuch Debts were contracted before her Title of Dow- 
er accrued, for then it will be liable thereto ; and the Reaſon ſhe ſhall not h- 
diſtrained for Debts to the Crown, contracted after the Marriage, ſeems to be 
by Reaſon of her prior Title by Relation. 

If the Huſband ſeiſed of three Manors grant a Rent-Charge out of all, 
332. and die, and the Wife hath one Manor aſſigned to her by the Heir in Lieu 
Rol. Abr. of Dower of all the three Manors, ſhe ſhal] hold it charged for a third Parr 
633, 084. of the Rent, becauſe this Endowment was againſt common Right, by which 
| the ought to have had the third Part of each Manor; but if the had reco- 
vered her Dawer, and ſuch Aſſignment had been made by the Sheriff, the 
*Page145 ſhould have held it diſcharged, becauſe ſhe * purſued the proper Means 
to obtain it clear, and then it is not reaſonable the Sheriff's Act in miſexe- 
cuting the Judgment of the Court ſhauld prejudice her, eſpecially when the 
Heir is nat more hurt by the whole Charge falling upon the two Manor, 

than he would if it had fell upon two. Parts of all the three Manors. 
Plow. 47.2. A Wife may demand Dower of a Rent-Charge granted to her Huſband 
81. b. and his Heirs, without ſhewing the Deed, becauſe the Deed belongs not to 
her, but her Eſtate is created by the Law. | | 
| Tenant 


D 8-0 


Tenant in Dower is allowed by the Statute of Merton, cap. 2. to deviſe 2 Inſt. 81. 
the Corn growing upon tlie Land at the Time of her Death, of which be- Keilw. 125. 
fore that Statute it was doubted if ſhe might; and the Word Blada there 
extends likewiſe to Hemp, Flax, and other Things, which grow by the In- 
duſtry of Man, but not to Grafs, Trees, &c. 

In Dower againſt an Infant, who makes Default upon the Grand Cape re- ro Jac-111, 
turned; it was held per tot Cur” that Judgment ſhall be given upon the De- (#2 Elz 
fault, for the Infant ſhall not have his Age in Dower, which being but for 309, 331, 
Life ſhe may be totally defeated of by his frequent Defaults; though ſome 557, 567. 
of the Books ſay, that if Judgment be given upon the Grand Cape before mx 2 
Appearance, this is Error; fecus if he appears by Guardian, and after loſeth 114% 1148, 
by Default ; for then if any Default be in the Guardian, he ſhall recover 2 Lrownl. 


againſt him in a Writ of Diſceit; and other Books doubt if the Infant ſhall on RY 


- not be allowed his Age in Dower ; but the contrary ſeems the more reaſon- ; 38. 
able Opinion. | | 2 Leon. 59, 
189. 


In Error to reverſe a Fine levied by the Plaintiff and her Huſband, the 
Heir is fummoned as "Tertenam, and appears, and pleads that he is within on Jac, 
Age, and prays that the Paro! may demur ; Plaintiff counterpleads the Age, Noor, pl. 
ſhewing that the was intitled to have Dower before the Fine levied, and now 1148. S. C. 
is barred of her Dower by this Fine, which is erroneous, and ſets forth the between 
Errors, and ſeeks to be reſtored to her Writ of Dgwer ; but upon De- N * 
murrer and ſfol-:1m Argument it was held in this Cafe, that the Parol ſhould 


demur. 


inton. 


H) To whom the Tenant in Dower ſhall be atten⸗ 
dant, and by what Services, 


ND here the Rule is, that the Dowreſs is to be attendant to the Re- pe 4 
verſion dependant upon her Eſtate, for the Services which were paid 23. 
during the Life of her Huſband, unleſs the original feudal Contract increaſe 9 Co. 135. 
ſuch feudal Services, and then ſhe thall be an Attendant for the Services But though 
increaſed in moſt Caſes 
e e ſhe ſhall be 


attendant to 
him in the Reverſion by the third Part of the Services, by which he holds over, yet may ſhe be attendant 
to others, and by other Services; and therefore if Lord, Meine and Jenant are by Knights Service, and 
3. Rent, and the Tenant marries, and dies, his 1ftue within Age, and the Meſne ſeiſe the Ward of the 
Body and Land of the Heir, and endows the Wife, the ſhall be attendant to the Mefrie by I 5. Rent; and 
if he die during the Minority of the Heir, then the ſhall be attendant to his Executors in the ſame 
Manner till the full Age of the Heir, becauſe till then the Profits belong to the Guardian and his 
Execcuters in their own Right; but for this vide Keilw. 124, 129. Ry}. Abr. 685. Brook, 64. 


If he in Reverſion grant it over to another, and the Tenant in Dower at- Perk, 427. 
torn, the ſhall be attendant to the Grantee by her own Agrecment. 

If one makes a Gift in Tail, rendring 20 s, Rent, and dies, and the Donee Co Lit.46.a, 
marries and dies without Iſſue, and his Wife is endowed by the Heir of the 241. a. 
Donor, ſhe ſhall be attendant to him for a third Part of the Rent, though 2 64. 
the Eſtate- tail and the Rent are both determined; for her “ Eſtate being Paw 2 
a Continuance of her Huſhand's, and the Donor thereby kept out of Pof- *? 
ſeſſion for a third Part during her Life; it is but reaſonable the ſtould pay 
her Proportion of the Rent reſerved; ſo though the Lord had rejeafed to 
the Tenant Donor all bis Seignory, yet the Wife of the Donee ſhould be 
attendant in the ſame Manner, by Reaſon of the Expreſs Reſervation ; and 
the is a Stranger to the Releaſe, | 
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If Tenant holds by Fealty, and a Horſe of 40 s. Price, his Wife being 
endowed, ſhall be attendant to the Heir by the third Part of the 4o s. only; 
but if it was of a Horſe to be rendred yearly, the ſhould render to the Heir 
a Horſe every third Year, 


Perk. 434. 


2 _— n 


I) Of the Wioceedings and Damages in Dower 
5 — be Pr unde Nihil habet. £ 


TY Efore the Statute of Marlb. cab. 12. in Dower unde Nihil habet, there 
were Days of Common Return, as in other real Actions, which was 
miſchievous to the Wife, by Reaſon of the long Delay, the claiming but 
an Eſtate for Life; but this is now remedied by that AQ, and four Days 
of Return in the Year are given at leaſt, and that Act extends hkewiſe 
to the Vouchee, but not to a Writ of Right of Dower, nor to Dower 
ad Oſtium Eccleſia, nor ex aſſenſu Patris, unleſs it be unde Nihil Haber, but 
32 H. 8. c. 21, extends to, and gives the ſame Return in every Writ of 
| Dower. | TE 
Brownl.1:6. In Dower the Tenant at the Day of taking the Inqueſt, after the Jury 
had appeared, and before they were ſworn, made Default, and a Petit Cape 
was awarded, and the Tenant at the Day i Banco informed the Court that 
he was but Tenant for Life, and the Reverſion in one A. who at the Day 
in B. ought to be received, and the Court appointed him to plead his Plea 
at the Return of the Petit Cape, before which Time his Appearance ſeems 
idle. | 
Hob. 133. In Dower of Lands in L. M. and M. the Sheriff returns Pizgii de Noſeg. 
Allenv. A. B. C. D. and the Names of the Summoners E. F. G. H. and that aſter 
rk - cla. the Summons made, and 14 Days and more before the Return of it, at the 
mation by moſt uſual Church Door of L. where Part of the Lands lay, ſuch a Sn 
the 31 Eliz. after Sermon ended, he publickly proclaimed all and fingular the Things 
both ought contained in the Writ, to be proclaimed according to the Form of the Sta- 
Parih tute in that Caſe made, and indorſes his Name to the Return; and Exception 
Church was taken to this Return, becauſe Proclamation was not made at all the 
Door, tho Church Doors; but per Cur? Proclamation at any of the Church Doors is 
9 —_ ſufficient ; but the Return was held ill, becauſe he ſays he had proclaimed all 
an herz and ſingular the Things in that Writ contained, without ſaying what. 
the Land 1 
lies. Cro. Eliz. 472. Error of a Judgment in Dower, in that the Proclamation is ſaid to be at F. 
in the Spring, and it doth not appear that it is within the Pariſh of V H. where the Demand is; 
but by Wefon for the Defendant, this is Cauſe why no Grand Cape ſhould iflue, by 31 Eliz. cap. 3. 
but it is no Cauſe of Error; and the Judgment was affirmed % Keb. 529. Upon a Writ of Sum- 
mons in Power it was returned ad Oftium Eccleſia proclamari feci juxta for mam Statut ſecundum exigen' 
brevis, and held good by two Juſtices againſt one, though what the Error was does not appear. 
Keb. 680. On à Motion for a ſuperſedeas, to ſtay Proceedings on a Grand Cape in Dower, quia erronice 
emanavit, 1ſt, Becauſe the Return of the Summons was not aceording to the Statute of 31 Eliz. c. 3. 
for the Statute is after Summons, 205, The Land lies in a Vill called Heroick, and the Return 
is of a Proclamation of Summons at the Pariſh Church of Halifax, and it does not appear that the 
Lands lie within the Pariſh, 3dly, The Return is proclamari feci ſecundum formam Statuti, and it is 
not returned to have been made upon the Land; far all which Cauſes it was held erroneous, and 
the Crand Cape was ſuperſeded. Mod. 197. Furnis v. Waterhouſe. | 


2 Inſt. x24. 


*Paget49 Error to reverſe a Judgment in Dower at the Grand Seſſions in Woles ; 
Vent. 60. it appeared by the Record that the Tenant appeared at the Return of the 
— + agg ?: Summons, and Day was given over, & adtunc wenit fer Attornat & ni/.;) di- 
2 Saund. 46.cit in Barram ; whereupon conſiderat eft quod tertia Pars terrar & Tenement' 


8. C. capiatur in Manus D'ni Regis; and upon Day given ad audiend Fudicium, 
Judg- 


DO W EE K. 


ven quod recuperet, _ 22 that they ought 2 — 
warded a Petit Cape, becauſe the De en appeared, and chen 55%, 605. 

33 to have given Judgment upon the Mil dicit; for the Petit Cape S. C. 

is always upon Default after Appearance and is only to anſwer the Default, 

as the Grad Cape is before Appearance to anſwer the Default, and Demand; 

but it was held no Error, being only an awarding of more Proceſs than 

needs be, and it was an Advantage to the Tenant by delaying of the De- 

mandant ; and fer Twiſden, if erroneous, they might now give Judgment 

upon the Mil dicit in this Court. | | 

Error of a Judgment in Dower in Neweaftle-court ; becauſe the Proceed- 

ing was by Plaint, and no ſpecial Cuſtom certified to maintain it ; and it Vent. 267. 

was held Error, becauſe Pleas of Frank Tenement cannot be held withour 2 * 

original Writ, unleſs there be a ſpecial Cuſtom for it. 4 

123. 8. C. 
3 Keb. 277, 326, 411. S. C. 


In Dower if Tenant makes Default, by which Grand Cape iſſues, the De-Brook 96. 
mandant ſhall make her Demand, for no Certainty appears before the De- 
mand made. . 

In Dower one appears upon the Grand Cafe, who in Truth was but Leſſee, 92. 
for Years, and ſo might plead Non- Tenure; and if now he might wage his Micbell v. 
Law of Non-Summons, and the Writ be abated, was the Queſtion, becauſe Hye. 
it wa ſaid that by Wager of his Law he affirms himſelf to be Tenant ; but 
two Juſtices only in Court held that he would be at no Miſchief, for being 
but Leſſee for Years, if Judgment and Execution were againſt him, he 
might, notwithſtanding, enter upon the Demandant ; another Matter was, 
that where the Writ of Dower was, de tertia parte Rectariæ de D. and the 
Grand Cape made upon it accordingly ; yet the Sheriff by Colour thereof 
took the "T'ithes ſevered from the two Parts, and carried them away; and per 
Cur” this is not ſuch a Seiſure as is by the Writ intended, for he ought only 
to have ſeiſed generally, but not to carry them away; and the Court had a 
Mind to have committed him for a Miſdemeanor. 

In Dower Tenant demands the View, Demandant counterpleads the; Lev. 169. 
View, becauſe her Huſband died ſeiſed, & hoc parat eft werificare & petit Whelpdak's 
Judicium & Dotem ſuam de Tenement prædict ſibi adjudicari ; Tenant pro- 
teſtando, that the Huſband did not die ſeiſed, demurs and ſhews for Cauſe 

that the Counterplea male concludit, for it ouglit to have been & petit Fudi- 

cium and guod tenen: de viſu excludatur, and the Counterplea is but dilatory, 

and ought not to conclude peremptorily for final Judgment; and of this 

Opinion was Levinz, but two other Juſtices held it not ill; alſo the De- 

mand was of three Mefſuages, &c. where it ought to have been only of the 

third Part of them; and if this might be amended was doubted, 

In Dower unde Nihil, Oc. Tenant demands the View, Demandant coun- 3 Lev. 220. 
terpleads it, becauſe the Huſband alienavit Tenement predit? to the Tenant Barn T&Us" 
& hoc, fc. and it was demurred, becauſe alienavit does not ſhew what 
Eſtate he aliened, for it may be a Leaſe for Years ; but per cur, Ali- , 
enation implies all the Eſtate which he had, and the Statute W. 2. 48. 
oults the View, where the Huſband aliens to the Tenant, or any of his 
Anceſtors ; and this is in the very Words of the Statute, and a Reſpon- *Paget 48 
* deas Oufler awarded, but no Notice taken whether the View was allowa- 8 
ble in Dower unde ni/il habet, Sy — 2 
View is ouſt 
ed by W. 2. cap. 48. in theſe Words, In Brevi de Dote cum Petatur Dos de Tenemento quod Vir Uxoris 
aljena vit tenenti aut ejus anteceſſori, cum ignorare non debet Tenens quale Tenem Vir Uxoris alienavit {bt 
vel axtecefſori ſue, licet Vir non objit ſciſitus, nibilominus Tenenti de cetero non erit Viſus concendendus ; 
and my Lord Cole in his Expoſition thereof ſays it extends not to a Writ of Dower unde nib! habet, 
for thereon no View lay at the Common Law, becauſe the Demandant ſhould not be delayed, 
having nothing to live on; but it extendeth to other Writs of Dower, whether for Dower at Com- 
mon Law, ad Cſtiain Eccle/ie, ex afſenſu Patris, or by the Cuitom ; and where the View has been 
granted, it is to be intended in thoſe Caſes, tor Which vide 2 Lev. 117. 3 Keb. 360. Dyer 179. 
pl. 41. 2 Rol. Abr. 725. 2 laſt. 461. 1 
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2 laſt 261. At the Common Law, before the Statute of . 1. c. 49. if a Woman 
had accepted any Part of her Dower, though never ſo ſmall, of any one Te- 
nant in any one County or Town, ſhe had no other Remedy for the Refi. 
due, but by a Writ of Right ef Dower; for if the brought a Writ of 
Dower unde nihil habet, it was a good Plea in Abatement, that ſhe had ac. 
cepred ſuch a Part of ſuch a Tenant, in ſuch a Town or County, which 
being a great Miſchief to the V/oman is remedied by that Statute, which 
provides that it ſhall be no Plea in Abatement, to ſay that ſhe hath received 
Part of her Dower of any other Perſon before the Writ purchaſed ; and this 
extends as well ts Guardian in Chivalry as to the Tenant of the Land, be- 
cauſe ſuch Guardian is to render her Dower. 

Reym. 366. In Dower the Tenant pleads, that after Marriage the Huſband had ſet- 

Harvey v. tled other Lands on the Demandant for Life, for her Jointure, and that ſhe 

. after his Death agreed thereto, and entered accordingly ; the Demandant 
replies, that it was a voluntary Settlement of her Huſband, and traverſes 
that it was for her Jointure ; and Iſſue thereupon ; and at the N privs the 
"Tenant made Default, and a Petit Cape awarded, and returned, and Judgment 
that the Demandant have Seiſin; and the Demandant ſuggeſts that her Huſ- 
band died ſerſed, and prays a Writ to enquire of the Damages, returnable 
ſuch a Day; the Sheriff returns that he hath delivered Seiſin of the Lands 

Mie; The particularly, and alſo an Inquiſition which finds that the Lands are worth 

2 * 1141. 115. per Annum, and that her Huſband had been dead fix Years and 

mages are tothree Quarters, and that the had ſuſtaine4 Damages occa/ione detentionis Dotis 

be recovered ultra Valorem pred” & ultra miſas & Cuſing' ſua 195 l. & pro Miſi & Cuſtag. 

__ the 20 f. and upon this the Demandant gratis releaſes the 195 J. and demands 

ga" Judgment only for the 20 5. and Judgment is given that the Demandant re- 

Nower, and cover zam Valorem tertiæ Partis predia from the Death of her Huſband, 

ſo it appears which came to 257 J. quam the 20s. and 11 J. de Incremento, in toto 269 J. 

inthe Judg- and the Tenant brings Error, for that the Damages being relcaſed by the 

Cafe, and in Demandant, there ought to have been no Judgment againſt him for the Va- 

Co. Lit. 33. a. Iue of the Land. But the whole Court reſolved, that the Releaſe was only 

=nd Bendl. of the Damages ſuſtained occafione detentionis dotis, and not of the Meſne 

755 Profits of the Lands, for they are two diſtin Things, as appears by Co. Lit. 33. 
a, Raft. Entr. 237. where the Writ 1s to inquire not only of the Value of the 
Land, but alſo of the Damages ratione detentionis ; and the Judgment 13 
always entred accordingly, and a Fieri facis hes for the Damages; and 
therefore the Judgment was afirmed. 

As to Damages in Dower, they are given by the Statute of Merton, c. r. 
but that Statute extends only to the Poſſeſſory Action of Dower unde ni/il 

Co. Lit. 32. Aabet, and not to the Writ of Riglit of Dower, becauſe they are intend- 

Iyer 284. ed to be given for the Detention of the Poſſeſſion, and on Writs of Right; 

Ned“ \2 Where the Right itſelf is queſtionable, no Damages are * given, becauſe no 

*Pagen 4 Wrong done till the Right be determined; alſo that Statute extends only 

Nr and S-. to Lands, whereof the Huſban4 died ſeiſed; and therefore Judgment 

418.2. c.13. for the Damages was reverſed, becauſe the Jury did not find that the Hus- 

33 band died ſeifed; for otherwiſe ſhe ſhall have no Damages; as if the Huſ- 

The Words band aliens and takes back an Eſtate for Life, the Wife ſhall recover Dower, 

efthisStatute but no Damages; becauſe this dying ſeiſed was only of an Eſtate of Free- 

are Qued Vi- hold; but if he makes a Leaſe for Years only, rendering Rent, ſhe ſhall re- 
— 2 75 cover a third Part of the Reverfion with a third Part of the Rent and Da- 
Carumſuorun mages, becauſe there he died ſeiſed as the Statute ſpeaks. 


expelluntur 

4 Detibus Suit, © Dotes ſuns vel Duarentenam ſuam habere non * fine placito quod quicunque d for- 
ciaverit eis Detes ſuas vel Quarentenam ſuam de Tenementis de quibus Jiri ſui obierint ſeiſiti, & ig ſr 
viduæ poſtea per placitum recuperaverint, ſi ipfi deforc de injuſt deforciamento cenviſti fucrint, raden: 
eiſſlem viduis Damna ſua, ſcilicit valorem tetius Dotis eis contingentis a tempore mertis Virorum ſuorum 
gie at Diem quo ito Vidue per Judicium Curie Seiſinam ſuam inde recup raver int. 


Damage: 


ND 6 
Damages muſt be after Demand of Dower, for the Heir is not bound to Co. Lit. 32. 


aſſign this Proviſion till demanded, becauſe the Law caſts the Freehold of mo r os 
the whole upon him, which cannot divide without the Concurrence of the 37.1 1 
Wife ; but a Demand in Fuis before good Teftimony is ſufficient ; and iftends to 
the Heir appear the firſt Day on Summons, and plead that he hath been Copyholds, 
always ready, and till is, to render her Dower ; ſhe may plead ſuch Requeſt 8 the 
and Iflue may be taken upon it; but the Feoffee of the Heir cannot plead able by — 
Tout temp prift, becauſe he had not the Land all the Time ſince the Deathtom. 

of the Anceſtor, and therefore the ſhall recover the Meſne Profits, and Da-4 Co. 30. 
mages againſt him, and if he hath not provided his Indemaity and Recom- Co. Lit. 33. 
nce againſt the Heir, it is his own Folly. 5 

If the Heir or Feoffee aſſign Dower, and the Wife accepteth thereof, co. Lit. 33 a. 
ſhe loſeth her Damages, becauſe having the Dower, which is the Principal, 

the cannot ſue for the Damages, which are bur Conſequential or Ac- 

ceſſory. 

In Dower the Tenant, as to Part, pleads Non-Tenure, and to the Re- Co. Lit 33.2. 
fidue, Detinue of Charters, and Iſſue taken upon both Pleas, and both Belfield v. 
found againſt the Tenant ; and it was found further, that the Huſband _ 
died ſeiſed ſuch a Day and Year, leaving Iſſue a Son, which Son, together 273. 8. K. 
with the Demandant, as his Mother and Guardian, took the Profits for Bendl. pl. 
fix Years after the Huſband's Death, and that ſuch a Time the Son died 215. S. C. 
without Iſſue, and the Land deſcended to the Tenant as Uncle and Heir 
to him, and that he entered and took the Profits till the Purchaſe of the 
original Writ, and found the yearly Value of the Land, and aſſeſſed Da- 
mages for the detaining Dower and Coſts ; and the Plaintiff had Judgment 
for the Damages from the Death of the Huſband without any Defalcation ; 
in which Caſe my Lord Coke ſays there are many Things obſervable, but 
the moſt material ſeems to be the Recovery of Damages from the Huſband's 
Death, tho' there was no Demand of Dower, and tho' the Demandant 
herſelf took the Profits for fix Years, which ſeems to be the Conſequence 
of the Tenant's pleading Non- Tenure, which being found againſt him, 
the other Matter found was ſuperfluous, except as to the Damages, for 
which he then remains Deforceor.“ See infra 
In Dower upon Default, a Grand Cape was awarded, and on ſuggeſting A 
that her Huſband died ſeiſed, a Writ of Enquiry of the Value of the 
Lands was awarded likewiſe, and Inquiſition taken and returned, and 
60 l. Damages for the Value of the Land; and it was moved to ſtay the 
Filing of the Writ of Enquiry, becauſe no Notice was given to the Te- 

* nant thereof, nor of the Execution of it; and tho' it was anſwered that inꝰ Page i 50 
real AQtions no Perſonal Notice is to be given, but the Tenant ought tog Lev. 409. 
take Notice, becauſe the Summons is always executed on the Land, and nor Perkins v. 
elſewhere ; yet per Curiam, the Grand Cape is a Judgment, and by that the — ITrial 
Suit is determined at Common Law, and the Damages for the Value of the — the 
Land is added by the Statute of Merton, and Perſonal Notice ought to be Iſſue was, 
given of the Writ, and of the Execution of it, as in other Caſes of Writs Abether 
of Enquiry ; and therefore far Want of Notice they diſcharged the Inqui- 1 
ſition, and awarded Reſtitution of the Damages; but Lewinz makes a 9. Dower, and 
of it, and ſays the Practicers informed him that tis not uſual to give Notice ay to 

7 : DD, Y intitle 
of the executing of the Wrig of Enquiry in Caſe of Dower, Pla; wm 4 
the Plaintiff proved an actual Demand of the Heir, being of the Age of 14 Years, — — 4 
Cuſtody, tho by his Father's Will committed to another; the Infant ſaid his Guardian would not 
let him aſſign Dower ; reſolved per tot cur? upon Debate. 1/7, 'Vhat it was demandable of the Heir 
tho' he had been under Age. 200%, That this Guardian was but in Nature of a Guardian in Soca e, 
aud that the Dower was not demandable df him, but of the Heir, tho“ not in the Cuſtody of — 
Guardian; and that if the Heir had entered upon the land to aſſign Dower, he had been no Treſ- 
rrp upon the Guardian, the” the Cultody of the Land during ſuch Nonage was committed to 
uch Guardian. Zaly, That his not Aſiigning Dower upon Demand, tho' he did not refuſe to do it, 
2 2 - fo 2 the Plaintiff to her Damages. Hill. 29 & 39 Car. 2. in C. B. 

h In 
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Dalton 100. In Dower the Tenant to Part pleads Non-Tenure, and to other Parts 
it's Cafe, Detinue of Charters; and Judgment for the Demandant ; but it was re- 
3 Leon. 52. verſed in Error, becauſe the Tenant, being within Age, appeared by At- 


8. C. Thetorney, where it ought to be by Guardian; then a new Writ of Dower was 
— 11 brought, and the 1enant pleads tout temp priſt; the Demandant pleads the 


Truth was firſt Record to eſtop him; "Tenant rejoins Nut tiel Record, becauſe it is re- 
that after verſed; which the Court agreed; but they held that the Demandant might 
her Huſ- take Iſſue that he had not been tout temp priſt, and give in Evidence the firſt 
band's R 4 . 

Death ſhe Kecord to prove it. 

entred and X 

abated without Aſſignment of Dower, and occupied for five Years, and then the Tenant re-entred, 
and ſhe brought Dower; and agreed that in ſuch Caſe the Tenant need not ſay tout temp priſ gene- 
rally, but ſhew the Abatement and Re-entry, for the Lime of her Occupying ſhall be conſidered 
and recouped in Damages, 


Leon. 56, In Dower Judgment was given upon A7/il dicit, and becauſe the Huſ- 
Walker v. band died ſeiſed, a Writ of Enquiry of Damages was awarded; by which 
- Nexil. it was found that the third Part of the Value of the Land was 8 J. per Ann. 
| and that eight Years had elapſed 2 Die Mortis Viri ſui proxime ante Inguiſi- 
tion & aſſident Damna to 801. and upon the Record it appeared that after 
the Judgment in the Writ of Dower the Demandant had Execution by 
habere fa. ſeiſinam, and that Damages were aſſeſſed for eight Years ; where- 
as it appeared upon all the Records, that the Demandant had been ſeiſed for 
Part of the eight Years; and therefore Error was brought and afſigred, 
1/7, That Damages are aſhgned till the Time of the Inquiſition taken, where 
they ought to be but to the 'Time of the Judgment; but this was diſallow- 
ed. 2dly, That the Value being found but 8. per Annum, the Damages for 
eight Years are but 64/. but per Cur' it may he that by the long detaining 
of Dower Demandants had ſuſtained more Damages than the bare Value; 
but becauſe it appeared that Damages were afletled for the whole eight 
Years, where the Demandant herſelf was ſeiſed for Part of them, by Force 
of the Judgment and Execution, it was held erroneous. 
Prock 49, In Dower if Demandant recovers by Confeſſion, or otherwiſe, yet ſhe 
73, 78, 93. may after, upon Suggeſtion and Averment,. that her Huſband died ſeiſed, 
hare a Writ to inquire of the Value and Damages. 

e in Dower unde ni/il habet, the Demandant had Judgment, and a Writ 
Hlewworth v. of Seiſin executed, and the Tenant brought Error, and the Judgment af- 
Foberts, firmed ; but pending this, the Tenant aliens the Land, and dies; and now 
_ 188. the Demandant brings Scire facias againſt the Heir of the Heir, and 
Keb. 85, Againſt the Alience, to have her Damages, ſuggeſting that her Huſband 
S. C. 646, died ſeifed ; the "Tenants ſeverally plead the Matters aforeſaid; and Judg- 

=, 232. ment againit the Demandant ; but therein agreed that the Judgment is 
BrownL127- complete at Common Law withont the Damages, and Error lies of it be- 
; fore the Damages given, and that it is Time enough to ſuggeſt the Dying 
ſeiſed of the Huſband, in order to recover Damages after the Judgment 
given for the Dower ; but the Statute of Merion gives Damages contra 
SPager 51 * Deforciatores, which here neither the Heir of the Heir, nor the Alienee 
are; and therefore they are loſt by the Death of the Heir, and are not a 
Lien upon the Land to paſs with it ; for if they ſhould be recovered, from 
what Tine muſt this Recovery be? not from the Huſband's Death, becauſe 
none of the preſent Tenants had the Land from that Time ; nor from the 
Neath of the Heir, againſt whom the Judgment was, for none of the now 
Tenants are Deforceors ; and therefore they are like Damages in Treſpaſs, 
which die with the Party; and when the Tenant dies before Judgment 
for the Damages, the Judgment for the Dower remains as at Common 
Law. N 
3 Med. 281. A Widow brought a Writ of Dower, and recovered, and this Judgment 


= nary v. was atirmed in a Writ of Error, after which ſhe took out a Writ of En- 
* 0 0 0 
| quiry 


af 
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quiry of Damages, but died before the ſame was executed; the Damages 
2 being no Duty till they are aiſeſſed; and therefore a Scire facias Salk. 262. 
by her Adminiftrator in this Cafe was held not maintainable. 1, = 


| 8. ©: 
3 Lev. 275. 2 Ld. Raym. 1050. 10 Mod. 161, T2 Mod. 346. 


(K) Of Admeaſurement of Dower, 


F the Heir within Age aſſign to the Wife more Land in Dower thany yy B 24k. 
[| ſhe ought to have, he himſelf ſhall have a Writ of Admeaſurement Co. Lk. 39a. 
of Dower at full Age by the Common Law; ſo if too much be affigned inz loft. 369. 
Dower by the Heir within Age, or his Ghardian in Chivalry, and the Heir 
dies, bis Heir ſhall have ſuch Writ to rectify the Aſſignment ; but the Heir, 
in whoſe Time the Aſſignment of too much was by the Guardian, cannot 
have ſuch Writ till his full Age, becauſe till then Intereſt of the Guardian 
continues ; and if any Wrong be done, it 1s to the Guardian himſelf, and 
not to the Heir; if a Diſſeiſor aſſigns too much, the Heir of the Diſſeiſee 
ſhall have Admeaſurement by the Common Law. 

If the Heir within Age, before the Guardian enters, aſſigus too much in, Ing. 367 
Dower, the Guardian Rat have a Writ of Admeaſurement of Dower, by g 
the Statute of V. 2. c. 7. before which Statute the Guardian had no Re- 
medy, becauſe the Writ of Admeaſurement, being a real Action, lay not 
for the Guardian, who had but a Chattel; alſo by the ſame Statute it is 
provided that if the Guardian purſue ſuch Writ faintly, or by Colluſion 
with the Wife, the Heir at full Age ſhall have a Writ of Admeaſurement, 
and may alledge the faint Pleading or Colluſion generally. 

If the Wife after Aſſignment of Dower 1mproves the Lands, ſo as thereby þ x nx 6p 
they become of greater Value than the other two Parts, no Writ of Ad- 2 Inſt. 368. 
meaſurement lies; ſo if they be of greater Value, by Reaſon of Mines 4 
open at the Time of the Aſſignment, no Writ of Admeaſurement lies, be-: Co. 12. 
cauſe the Land in Quantity was no more than ſhe ought to have; and then Saunder's 
it is lawful to work the Mines, which were open at the Time of ſuch Cie. 
Aſſignment. | 

If the Sheriff aſſigns too much in Dower, by one Book it ſeems that the pakn. 266. 
Heir ſhall have a Writ of Admeaſurement ; but Q, whether he ſhall have Brook 83. 
that or a Scire facias upon the Recovery, which was of no more than the | 
third Part. 

Theſe Writs of Admeaſurement of Dower are Vicontiel, and not re- F. N. B. 158. 
turnable ; and the Parties may plead before the Sheriff in the County, if 
they think fit; bur if they are removed in C. B. by a Pone, as the, Plaintiff 
may, without ſhewing any Cauſe, and the Defendant “ upon ſhewing page 152 
Cauſe ; and thereupon Proceſs goes out, wiz. Summons, Attachment, and 
Diſtringas ; then the Sheriff cannot make Admeaſurement, but ought to 
extend all the Lands particularly, and return it in C. B. and upon that 
Admeaſurement ſhall be made. 


Dower by the Cuftom. 


This Kind of Dower varies according to the Cuſtom and Uſage of the Co.1it.33b. 
Place, and is to be governed accordingly ; and where ſuch Cuſtom prevails, Cro. Eliz. 
the Wife cannot waive the Proviſion thereby made for her, and claim her 25, 6 
Thirds at Common Law, becauſe all Cuftoins are equally ancient with the , _ p 
Common Law itſelf. 


By 


—— — — — 


. 


ca lit. 33.b By the Cuſtom of Gavelkind in Kent, the Wife ſhall have the Moiety 
Itt. a fo long as the keeps herſelf chaſte and unmarried, and the Reaſon of this 
F. N. B. 150. Proviſion ſor the Wife ſeems to be founded on the equal Diſtribution, 
_ Prær. which is obſerved in this Kind of Inheritance in the ſame Famil y for 
Kal abr their equal Support; and therefore when ſhe proves unchaſte, or marries 
5:8, again, and thereby contracts a new Alliance, this Proviſion as to her ceaſes, 
Brook Dow- and returns again into the Family ; but the Preſumption of her Chaſtity i; 
er 70. to continue till it be proved ſhe was delivered of a Child, begotten during 


Catom 65, her Widowhood, which may be in any Action brought by or againſt her. 


63, 72. 
2 Jon. 6. Sid. 136, Laulart's Perambulation 565. 


. Cio. Flix, Dower, and demands the third Part of the Lands of A her late Huſband 
Hunt & Ux-lying in Kent, c. Defendant pleads that the Cuſtom there is, that W. ives 
—s v.Gilburn. ſhalt kave the Moiety of their Huſbands Lands in Dower, ſo long as they 
22 live ch: ſte and unmarried, and non aliter, or non ſecundum Curſum Communis 
121. S. C. ad- Legis, and that the Demandant after the Death of her firſt Huſband had 
judged. married the other Demandant, Cc. et per Cur, the Cuftom is good, and i; 
OG. the Law in Kent ; and therefore ſhe can claim no other Dower, nor in 2ny 
— other Manner, and the rather by Reaſon of the negative Coucluſion. 


Cro. Eliz. 
$25.8. P. and S. C. cited. 


SS | By the Cuſtom of Borough-Engliſh, the Widow ſhall have the whole of 
„b ber Huſband's Lands in Dower, which is called her Free- Bench. 


1Io. b. 


F. N. B. 150. 
Cro. Eliz. 415. Moor, pl. 566. The Reaſon of which ſeems to he, that in theſe Boroughs the 


eldeſt Son was introduced into the Trade of his Father, and therefore the youngeſt Son inherited 
the Land, and conſequently the Wife that was intrulted with the younger Children of her Huſbaud 
had the whole during her Life. 


Cro. Jac. Upon a ſpecial Verdict, the Caſe was this: A Cuſtom of a Manor was 
126. found to be, that if a Copyholder in Fee died ſeiſed, his Wife ſhould hold 
1.aſomer v. it during her Life as Frank Bank ; the Lord infeoffs the Copyholder, who 
de. died ſeiſed; and adjudged that her Cuſtomary Eſtate was gone, becauſe 
by the Acceſſion of the Freehold the Copyhold Eftate was extinguiſhed, 
and ſo her Huſband did not die ſeiſed thereof; ſecus if the Lord had en- 
ſeoffed a Stranger, for then the Copyhold remained fo ſtill, and the Cuſtom 
with it. | 
Hob. 181. Cuſtom of a Manor was, that the Wives of Copyholders for Life ſhould 
Howard v. enjoy their Huſband's Eſtates during Widowhood ; and the Caſe was, that 
Hartlett. A. a Copyholder for Life, purchaſed the Freehold and Inheritance of his 
| yup 4x4 Copyhold, but took the Conveyance to B. and his Heir during the Life of 
A. Remainder to A. in Fee, and then A. dies; adjudged that his Wife 
ſhould have her Cuſtomary Eſtate, becauſe the Cuſtomary Eſtate of A. 
her Huſband continued during his Life, and was not extinct, nor altered 
*Pagers 3 * by the Purchaſe of the Freehold, which during his Life was in E. and then 
all cuſtomary Incidents to ſuch cuſtomary Eſtate remain, whereof this 1s 
one, and grows out of it as an Excreſcence or Fruit, and ſhe may enter 
without Admittance. ": 
a Lev. 30g Cuſtom of a Manor was, that the Copyholders Wives ſhould have their 
Benſon v. Free-Bench of all Copyholds whereof their Huſbands died ſeiſed; and a 
Scot. Copyholder, being married, ſurrenders to A. in Fee, by way of Mortgage, 
0 8 251. for ſecuring 701. and this Surrender was preſented to be inrolled; but before 
Salk. 185, Admittance the Surrenderer dies, and after his Death A. is admitted; and 
pl. 3. S. C. if the Wiſe ſhould have her Free Bench, was the Queſtion. For the Wife 
Carth. 275. it was ſaid, that till Admittance the Copyhold remained in the Huſband, 
8. C. and then he died ſeiſed, and ſo his Wife within the Cuſtom; and though 


the 


„ 


the Admittance after his Death has Relation to the Time of the Surrender, in. 
et that is only by Fiction of Law between the Parties, but ſhall not pre-y1, 1. 
judice the Wife who is a Stranger; alſo, though the Admittance hath Re- iz Mod. 49. 
lation to the Marriage, which was before, and is perfected by the Death of 
the Huſband, and ſo her Title was begun and perſected too, before the 
"Title of the Surrenderee ; but the Court denied that the Wife had any ini- 
tiate Title by the Marriage in this Caſe as Women have to their Dower at 
Common Law; but ſhe hath only conditional Inception of a Title ſubject 
to the Huſband's Power of preventing it by Alienation, as here he might 
have done; for ſhe is not to have her Free-Bench but where the Huſband 
died ſeiſed ; and this by the Relation of the Surrender he did not; and 
adjudged accordingly. 
The Cuſtom of a Manor was, that the Wife of a Copyhoider dying e c 
ſeiſed ſhould have her W idow's Eſtate ; a Commiſſion of Bankruptcy is ta- 569. wy 
ken out againſt the Copyholder, and his Eſtate fold by the Commiſſioners, Parker v 
but before the Vendee was admitted the Copyholder dies; and yet adjudged £45. 
that the Widow's Eſtate was gone, becauſe her Huſband did not die ſeiſed, 
his Eſtate and Right being bound by the Sale, to which the Admittance 
after has Relation, and diveſts the Widow's Eſtate. | | 
If the Cuſtom of a Manor be, that if any of the Tenant; marry a Widow Rol. Abr. 
ſhe ſhall have no Dower ; this is good, but Cuſtom, that the Wife of Te- 562. 
nant in Fee ſhall not be endowed, is not good. Dav. 30. b. 
If there be a Cuſtom, that where the Huſband ſells his Lands and his Rol. Abr. 
Wife receives Part of the Money, or if it be expended in the Family, that 5, Tide 
his Wife ſhall be barred of her Dower, this may be good. Coſte 53, 


406. 


Ancient Rent, or Common in Borough Engliſh, Gavelkind, Sc. is of Breet, Title 
the Nature of the Land there, and Women ſhall have Dower accordingly ; Cen 44, 
and ſo it ſeems to be of Rent, Common, c. newly granted, though ſome 38, 65, 69. 
have held the contrary; and in all theſe Caſes, whether it be of Land or 
Rent, the Cuſtom muſt be ſhewn ſpecially. 

If the Cuſtom be, that the Wife ſhall have for her Dower the Moiety of pg 
the Lands and Tenements of her Huſband, &c. ſhe ſhall not be endowed 30. * 
of a Fair or Bailiwick, becauſe the Cuſtom ſhall be taken ſtrictly, and z Sid. 139. 
theſe are no Tenements; ſecus if they were appendant to a Manor, whereof 
ſhe 1; dowable, for then ſhe ſhall have a Motety of the Profits as appendant 
to a Moiety of the Manor. 


Dower ad Oftium Eccleſiæ. 


Dower ad oftium Eccleſiæ is where a Man of full () Age, ſeiſed of Is. 5.2.39. 
Lands in Fee, after Marriage endows his Wife at the (5) Church-Door Co. Lit. 34. a. 
of (c) a Moiety, a third or other Part of his Lands, declaring them in 36. b. 37.2: 
* Certainty ; in which Caſe, after her Huſband's Death, the may enter *Paget 54 
into ſuch (4) Lands without any other Aſſignment, becaufe the (e) ſolemn (4) Cannot 
Aſſignment at the Church Door is equivalent to the Aſſignment in pais by be made by 
Metes and Bounds ; but this Aſſignment cannot be made before Marriage, ue under 


| 4 "py" Age. 
becauſe before ſhe is not intitled to Dower. Perk. 438. 
(5) Dozument 
a,, Camere Caſtri vel M:ſſuagii is not good. F. N. B. rco. Co. Lit. 34. (e) It was formerly 
held that it could not be of more than a third Part of the Huſband's Eſtate. F. N. B. 150. Co. 
Lit. 34. b. 36. a. (4) This Dower cannot be of the Capital Barony held of the King in Capite, or 
of the Capital Meſſuage held by Knight's Service. (e) This Dower, before the Statute of Frauds 
and Perjuries, was held to be good without Deed, or without Livery and Sciſin. Perk. 437. 
Brook 7, 80. Dyer 18. pl. 108. Co. Lit. 34. a. 35. a. 


If this Dower be aſſigned, with a Clauſe, that, notwithſtanding any Di- Co. Lñit. 32.4. 
vorce that ſhal{ happen, the Wife ſhall hold it for her Life, this is good 
| becauſe Modus & Conventio wincunt Leg em. 


If 
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Co. Lit. 38: If Tenant in Tail aſſigns ſuch Dower, this ſhall not bind his Iſſue again 
the Statute de damy, nor him in the Reverſion after the Eſtate ended. 


Dower ex aſſenſu Patris. 


Lit. Sect. 40. Dower ex aſſenſu Patris is where the Father is ſeiſed of Lands in Fee, 
Co. Lit. 35, and his Son and Heir (a) apparent after Marriage endows his Wife by the 
=. Es Father's Aﬀent, ad oſtium Eccleſiæ, of a certain Quantity of them; in 
Brook 5, 80. Which Caſe, after the Death of the Son, his Wife may enter into ſuch 
Plow. 304. b. Parcel, without any other Aſſignment, though the Father be living ; but 
Cro. Jac. this Aſſent of the Father's muſt be by Deed, becauſe his Eſtate is to be 
_ ef charged in futuro, and this may like wiſe be of more than a third Part. 
fenſu Matris 

is as good. Perk. 441. Co. Lit. 35. This Endowment of a Reverſion expectant on an Eſtate for 
Life is not good, nor cf Lands held by the Father in Jointenancy, becauſe not dowable of them. 
Co. Lit. 35. a, Perk. 445. F. N. B. 150. (a) Can be only by the Heir apparent. Perk. 442. 
F. N. B. 150., 3 Co. 38. 6 Co. 22. Co. Lit, 35. But it is good, though the Heir apparent be 
within Age, for the Eſtate docs not move from him. Co. Lit. 35. b. 38. a. Brook 80. 


4 Co. 1. | Theſe Dowers ad oſtium Eccleſiæ, or ex aſſenſu Patris, if the Wife enter: 
Co. Lit. 36. and aſſents to them, are a good Bar of her Dower at Common Law; but 
Brook 97. ſhe may if ſhe will waive them, and claim her Dower at Common Law, 
3 Leon. 25a. becauſe being made after the Marriage ſhe is not hound by them. 

Co. Lit. 35. Theſe Dowers enſue the Nature of Dower at Common Law, and the 


F. N. B. 150. Wife may have a Writ of Dower for them, though they are certain, as 


well as for her Dower at Common Law, and as well againſt the Guardian 
as the Tertenant. 4 | 
co lit. 33. Theſe Powers are good, though the Wife be under the Age of nine 
37. a. Years at the Time of her Huſband's Death, being made by Conſent. 
Theſe Dowers are forfeited for High or Petit Treaſon in the Huſband ; 
41. and ſo they were anciently, if he were attainted of Felony or Murder; tho 


Stanf. 198. a. now in theſe laſt Caſes they are ſaved by the Statutes 1 E. 6. cap. 2. and 


5 Edwv. 6, cap. 11. but remain forfeitable by his Attainder of High or Petit 
Treaſon. | 


Dower de la pluis Beale. 


Lit. Sect. 48. Dower de la pluis Beale is where there is a Guardian in Chivalry, and 

Co. Lit. 38,the Wife occupies Lands of the Heir as Guardian in Socage, if the Wife 

39. a. b. brings a Writ of Dower againſt ſuch Guardian in Chivalry, he may ſhew 
this Matter, and pray that the Wife may be endowed de la luis Beal: of 
the Tenements in Socage; and it will be adjudged accordingly ; and the 
Reaſon of this Endowment was to prevent the Diſmembring of the Lands 
holden in Chivalry, which are ro bono Publico, and for the Defence of the 
Realm. | 

®Pagerss * After Judgment given, the Wife may take her Neighbours, and in 

Lit.ScR. 49. their Preſence endow herſelf of the faireſt Part of the Tenements, which 

ie hath in Socage, for her Life. 

Lit. Seck. 49 If the Lands, which the Wife hath as Guardian in Socage, are not of 
Value ſufficient for her Dower, or if a Rent-charge be iſſuing out of them, 
upon her ſhewing thereof, ſhe ſhall recover of the Guardian in Chivalry 
to make it up. | | 1 

Berk, 457. If all the Lands which the Huſband had were holden in Socage, and his 
Wife hath them as Guardian in Socage, the ſhall be allowed the third Part 
of the Profits upon her Account in Allowance of Dower ; but ſhe cannot 
endow herſelf of the third Parc thereof, becauſe that would be to 277 

herſe 
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berſelf judge in her own Cauſe ; neither can the Heir, in a Writ of Dower 
brought againſt him, plead that ſhe is Guardian in Socage, and may endow 


1 by Tort in Socage cannot endow herſelf de la pluis Belle, be- Co. 30. 


cauſe the Law will not encourage ſuch Wrong and Violence. 


D -U KK 'B SS 


VERY legal Contract muſt be the Act of the Underſtanding, which 

E they are incapable of uſing, who are under Reſtraints and Terrors; 

and therefore the Law requires the free Aſſent of the Parties as eſ- 

ſential to every Contract, and that they be not under any Force or Violence; 
but for the better Underſtanding hereof 1 ſhall conſider, 


(A) Foz what Dureſs oz Degree of Reſtraint oz 
— a Man ſhall avoid his Deed oz Con⸗ 
ran, 155; 

(B) On whom and by whom the Dureſs muſt 

be committed, 157. 4 

(C) What Contracts oz Securities map be thus 
avoived, 158. 29 

(D) The Manner of avoiding them. 159. 


— 


(A) Foz what Dureſs o2 Degree of Reftraint oz 
Terroz, a Man lhall avoid his Deed oz Contratt. 


T ſeems clearly agreed, that where a Perſon is illegally reſtrained of his 
I Liberty by being confined in a common Gaol, or (a) elſewhere, and fe. 8 
during ſuch Reſtraint enters into a Bond, or other Security, to the Perſonn 
* who cauſes the Reſtraint, that he may avoid the ſame for Dureſs of Im- nes 
priſonment 7. (rer — 


a Reſtraint of 
the Liberty of a Freeman is an Impriſonment. 2 Inſt. 482. 


f And that is by pleading that the Bond, &'c. was obtained by Dureſs of Impriſonment. See poft 159. 


But if a Man be impriſoned by Order of Law, the Plaintiff may take a Inſt. 483. 
Feoffment of him, or a Bond for his Satisfaction, and for the Deliverance 
of the Defendant, notwithſtanding that Impriſonment ; for this is not by Du- 
reſs of Impriſonment, becauſe he was in Priſon by (5) Courſe of Law; for (zy That Du- 
It is not accounted in Law Dureſs of Impriſonment, but where either tne reſs of im- 
Impriſonment, or the Dureſs that is offered (c) in Priſon, or at lar ge, is tor- priſonment 


tious and unlawful ; for Zxecutio juris non habet injuriam. is intended 
Vol. II VI M only where 
8 Ythe Party is 
wrongtully 


impriſoned till he makes a Bond, and not where 2 Man is lawfully impriſoned for another Cauſe, and for 
Delivery makes a Bond, 3 Leon. 239. per Cur', (e) If a Maa be lawfully in Priſen, yet if he 
| makes 


Page 157 any Perſon in his ® or their (e) Cuſtody by Arreſt, if not executed in the 


ſpecially if B. ii would pray it, Which he did not; and therefore the Releaſe was held good. Lev. 69. 


_—— —— —— — 


A Nr. 

2 Inft. 4175 My Lord Coke ſays, that for Menaces, in four Inſtances, a Man may avoid 

2 This own Act. 1/f, For Fear of Loſs of Life. 2dly, (c) Of Loſs of Mem- 
. 34ly, Of Mayhem. 4% y, Of Impriſonment. 

2 Init. 483. But Menacing to commit a Battery, or to burn his Houſes, or ſpoil hi; 

Goods, is not ſufficient to avoid the Act; for if he ſhould ſuffer what he is 

threatned, he may ſue and recover Damages in Proportion to the Injury 


done him. | | 
| If a Man is taken by Virtue of a Proceſs iſſuing out of a Court that hath 
Cro. Eliz. no Power to grant ſuch Proceſs, and for his Enlargement gives Bond to ap- 


—2 ey and pear in the ſaid Court, this may be avoided; becauſe taken by Durels ; ad- 
Lloyd, judged in an Action upon ſuch Bond, given by one who was taken upon an 
4Int. 97. Attachment under the Privy Seal of the Court of Requeſt ; for that Court 
- "IT had (4) no Power to grant ſuch Proceſs, and therefore it was no Warrant 
596. to the Sheriff to take his Body, 

(4)So where 


the Arreſt was by the Purſivant of the High Commiſſion by their Command, until he entzed into 2 


DO 


Bond to appear, Cc. and it was held void. Rol. Abr. 687. 


Allen 92. If A. falſly charges B. with Felony for ſtealing his Horſe, and pro- 
— no h 4. cures a Warrant from a Juſtice of Peace to a Conſtable, whereby he is 
ingly, upon taken, and being in Cuſtody, upon A.'s Promiſe to diſcharge him, ſea] 
the Trial ofa Bond for 10 J. to A. and is thereupon immediately diſcharged ; this 
an Ifſue on Bond may be avoided by Dureſs; and ſo ruled, it appearing that the Horſe 
the Durels as B.s on Horſe, and that theſe Proceedings were only to cover the 
Deceit. WS 
2 Vern. 49. Alſo in Equity, if a Man by Compulſion enters into a Bond, though the 
per Cur. Terror and Force are not ſufficient to make it Dureſs at Common Law, yet 
it may be relieved againſt. | 
Preced. But in this every Caſe muſt depend on its own Circumſtances ; for where 
e A. being taken by the Huſband going to Bed to his Wife, gave Securities 
and Sate. for Payment of 500 J. and a Bill being brought to be relieved againſt the 
Securities, ſuggeſting a Plot to catch him; and that the Defendant with an 
Ax threatened to cut him in Pieces; but there being no Proof of a Pla, 
and it appearing that the Securities were entred into at three ſeveral "Times, 
and when the Plaintiff was in cool Blood, and that he joined in concealing 
the Conſideration thereof, the Court refuſed to relieve. 
Alſo, by a Rule of the Court of Common Pleas, 14 & 15 Car. 2. 1662. 


all Warrants for confeſſing Judgments, taken by any Sheriff or Bailiff from 


(0 So if a (5) Preſence of ſome ſworn Attorney of (// either Court, and his Name 
Man under {et or ſubſcribed thereto as a Witneſs, ſhall not be (g) good, or of any 
Arreſt be Force ; and upon Oath made that this was not done, the ſame ſhall be 
Teemingly ſet aſide, and the Sheriff or Officer may be puniſhed for ſo doing; and if 


rr N Judgnent be entered thereon, the ſame on Motion will be vacated and ſet 
lifs with a aſide; and if the Execution thereon be executed, the Party will have Re- 


8 * ſtitution awarded kim. 

e ſhov 

give a War- | i (B) On 

rant of At- 

torney to confeſs a Judgment, but if he did not, to he retaken; this is within the Rule. 6 Mod. 85. 

Mod. Rep. 1. Barnes 29, 38. 2 Barnes 43. 8o if he be really diſcharged; yet if he has pro- 

bable Reaſon to bebeve himſelf not to be diſcharged, and under ſuch Apprehenſions, he gives a War- 

rant for confeſſing of Judgment, it will be fet aſide. 6 Mod. $5. agreed per Cur. (f) Thovgh an 

Attorney be preient, yet if there be Practice in obtaining it, it will be ſet aſide. 6 Mod. 85. 
| a See 


—_ * 


makes an Obligation againſt his Agreement and Will, he may avoid it by Dureſs. 43 E. 3. 10. b. 
Rol. Abr. 687 -- Where after Judgment the Defendant having no good Cauſe of Action, cauſed the 
Plaintiff to be arreſled and detained in Priſon, threatning him that if he would not ſeal a Releaſe to 
him, he ſhould lic there au rot: and therenpon he ſealcd one, and was diſcharged ; and it was rul 

t Guildhall before Ari C. J. that this Releaſe could not be avoiced by Dureſs, becauſe he was 
in Cuſtedy in the Covrſe of Law by the King's Writ when he ſealed, but offered it ſhould be found 


S N · 2 


(B) On whom and by whom the Dureſs muſt be 
1 committed. 


HE Dureſs that will avoid a Deed muſt be done to the Party him- Rol. Abr. 
ſelf; therefore if J. and B. enter into an Obligation, by Reaſon of687. 


Dureſs done to A. B. (e) ſhall not avoid this Obligation, though 4. may, Mental and 
ſe he ſhall not avoid it by Dureſs (/) to a Stranger. W oolington. 
becauſe he y g — 2-5 
S. C. adjudg- 
ed. (e) Cro. Jac. 187. S. P. adjudged, and that the Bond may ſtand good as to one, and be avoided 
as to the other.“ (/) Dureſs by a Stranger, by Procurement of the Party that ſhall have the Be- 
nefit, is a good Cauſe to avoid, We. 43 E. 3. 6. Rol. Abr. 688. S. C.——Put Dureſs by a Stranger, 
without making the Obligee Party thereto, is no Cauſe to avoid, Oc. Keilw. 154. a. 


— 
— — 


* But ſuppoſe ſuch Bond joint, and not ſeveral, will not the Dureſs of one Obligor avoid it, 
as to the other. p 


But (g) a Son ſhall avoid his Deed by Dureſs to his Father; ſo (/) ſhall(g)Rol.Abr. 
the Father his Deed, by Reaſon of Dureſs to his Son. ÞF 2. 687. 


. | (>)2Brownl, 
| Alſo the Huſband ihall avoid a Deed made by Dureſs to his Wife. 24 Abr. 
687. 


7 
2 Brownl. 267. S. P. For the Huſband and Wiſe are but one Perſon, Sid. 123. cited to be ad- 
judged.— For Dureſs of Impriſonment of the Plaintiff's Commoign, Keilw. 154. 


But a Servant ſhall not avoid a Deed made by Dureſs to his Maſter, nor Rol. Abr. 
dice ver/a. 6 33 
3 


*(C) Chat Contracts oz Securities may be thus. 5. e 5e 
avoided. 


1. a Man makes a (a) Leaſe by Dureſs, and the Leſſee enters, the Leſ- Bro. Title 
for ſhall have an Aſſize againft him as a Diſleiſor, for the Free Conſent 252 7 = 


of Parties being eſſential to all Contracts, where either of the Parties is un- Man under 
M 2 der 


ms 


dee the above Authorities.—So where an Adminiſtratrix owed Money to A. in Right of her Inteſtate 
only, and was arreſted by A. without naming her Adminiſtratrix, and gavea Warrant of Attorney 
to confeſs Judgment, whilſt under an Arreſt, though Judgment was entered, and her Goods taken 
in Execution; and although an Attorney was preſent; yet the Court ſet aſide the Judgment for Ir- 
regularity, aud awarded Reſtitution. 6 Mod. 163. 7 Mod. 115, 139. Ld. Raym. 357, 555, 707, 
797, 850, 896, 1142. (g) If one under an Arreſt confeſſes Judgment in B. R. in the Preſence cf 
2 ſworn Attorney of C. B. it is well. 2 Barnes 36. Str. 530. and ſo vice verſa. 6 Mod $5. 1 Salk. 
4292, Comb. 224. See the above Authorities, If one under an Arreſt by Proceſs of an infcrior 
Court gives Warrant for confeſſing of a Judgment in that Court, it will not be ſet aſide in B. N. 
though no Attorney be preſent, 6 Mod. 8 5. Sce the above Authorities.—But if being in Cuſtody by 
Proceſs of an inferior Court he gives a Warrant of Attorney to confeſs Judgment in B. X. if an At- 
torney be not r it will be ſet aſide. 6 Mod. 85. (4) But if the Defendant is arreſted, and in 
Execution, and one becomes bound for him to the Plaintiff, and the Defendant gives him Judgment 
for his Counter-Security, it is good, though no Attorney were preſent. 3 Mod. 144. One in Exceu- 
tion may confeſs a new Judgment, without the Preſence of an Attorney. 2 Stra. 1245. 


T 


Dureſs der Force and Violence, his free Aſſent cannot be ſuppoſed, and there. 


_ 9 for: Oontract is void, and the Perſon who enters by Virtue of it is 2 
Attorney to Wro::;-doer. 


give Livery, 


he ſhall have an Aſſize, Bro. Title Diſſeiſin 63, 


But if a Man by Dureſs make a Feoffment and Livery in Perſon, he 
Bro. Title ſhall have no Aſſize againſt the Feoftee, becauſe ſuch Dureſs ſhall not be 


r £3. preſumed, for then the Power of the Pais, preſent at the Solemnity, would 
463. where have been ſuppoſed to have come in to his Reſcue. 

itisfaid that | 

a Feoffment made by Dureſs is not void, but voidable only. 


| So if a Man acknowledges and enrolls a Deed, he cannot afterward; 
Moor 42. 
Oro. Eliz. plead Dureſs. 
88. 8. P. 
And the Court inclined accordingly. Rol. Abr. 862. S. P. And that no Averment ſhall be taken, 


that a Deed inrolled was made by Dureſs. 


Rol. Abr. But a Statute Merchant may be avoided by Audita querela, becauſe it was 


— made by Dureſs of Impriſonment. 
wen 142. 
C. Via Vi- 
dianEnt'107, | | 
Leon. 13. In Debt, for the Arrears of an Account, the Defendant may ſhew that 


— the Plaintiff of his own Wrong impriſoned the Defendant, and aſſigned 
lend's Cafe, Auditors to him, being in Priſon, and that ſo the Account was by Du- 


adiudged by refs. 


alltheJudgcs. | 
pb A Will ſhall be (5) avoided by Dureſs or Menace of Impriſon- 
(00 if a ment. 

Man makes 


a Will in his Sickneſs by the over Importunity of his Wife, to the End he may be quiet, this ſhall 
be ſaid to be a Will made by Reſtraint, and ſhall not be good. Styl. 427. 


Keilw.52.b. If a Man takes A. S. to Wife by Dureſs, though the Marriage be ſolem- 
IR ;3-nized in facie Eccleſiæ, yet it is merely void, and they are not Huſband 
Sid. 65 and Wife, for wichout a free Conſent (c) there can be no Marriage. 

(c) Tho' de | 

Jure it cannot, yet de facto it may, and ſo within the Statute 3 H. 7. cap. 2. Cro. Car. 488. 


page 159 * (D) The Manner of avoiding them. 


F a Man executes a Deed by Dureſs, he eannot plead Non eff fac- 
5 Co. 119. tum, for it is his Deed, though he may avoid it by ſpecial pleading 


— qo" Judgment / Ad:o. 


. | 
Fide Keb. 516. That in Pleading, the ſpecial Manner of the Dureſs, viz. whether it was per Mira: 


Yitz, Minas 1mpriſenam*, Vc. mult be ſet forth, aud note ſo are all the Entries. 


EJ ECT. 


% EJECTMENT. que 
i that the fic- 


| titious Pro- 
(4) Of the Nature of the Action and Antient Man-the conc 
ner of Pꝛoceeding in Cjettment. 160. — — 
(B) Of the Modern Manner of Commencing andwcreateeres. 
Pzoceeding in Ejetment: 161. And herein, can poli 
e mace to 
g - | underſtan 
1. Of ſerving the Declaration, Notice to the Te-theReafone 
nant in Poſſeſſion, and entering into the com- don, Iten 
mon Rule. 161. . 
2. Of adding proper Parties. 163. no Occaſion 
3. Of the Coſts. 164. — 
(C) Jn what Caſe the Antient Fozm is ſtill to be ade 
adhered to. 165. SR 
) Of the Declaration in Ejettment: 166. And e 
herein, bad Canſe- 
quence can 
be ſuggeſted 


for ſuch a 


1. Of what Things an Ejectment will lie. 166. — 
2. What ſhall be a ſufficient Deſcription thereof. 168. Obſerv. on 
3. Of the Demiſe and Right of Entry in the Leſſor * ei 
of the Plaintiff, and of the Ouſter, 171, 


E) Ok the Plea and General Idue in Ejeck⸗ 
ment. 176. 
F) Ok the Uerdiit and Judgment in Ejettment, 


177. 
(G) Ok the CUrit of Execution: 178. And herein, 


1. Of the Time when the Writ is to be ſued. 178, 

2. How the Writ is to be executed. 179 

3. How the Plaintitf is to be quieted, and what Re- 
lief he has where his Poſſeſhon is diſturbed. 180, 


a Df the meine Piolits, and kom to be re⸗ 
covered. 181. 
(1) Of bzinging a new oz ſecond Ejeſctment. 182. 


(A) Of 


E I ECT MEN T. 


*Pager60 (A) Df the Mature of the Actton and anttent 
Manner of Pzoceeding in Ejettment, 


6 AN (a) Ejectment is a mixed (4) Action, in which a Leſſee for Years, 
: 8 _— when ouſted, ſhall recover his Term, as alſo his Damages. 


127. 
(a) Thisis al- | 

moſt the only Remedy in Practice for recovering Land wrongfully with-held. 2 Bur. Rep. 665. 
(5) For it is real in Reſpect of the Zands, and perſonal in Reſpect of the Damages and Cefts. By Holt 
Ch. Juſt, Com. 250. and is Days between 29e and Return need not be in a ſcire facias on a Judgment 
in Ejectment, becauſe an Ejectment is a mixed Action. Comb. 68. 10 Mod. 177. ſays it is a poſe 


ſeſſory Action. 


* 


— 


It's founded on a Poſſeſſion within 20 Years of the Party claiming, or of him under whom he 
claims, and is an Action within the Statute of Limitations, 21Jac. 1. c. 16.—It is a poſſeſſory Remedy, 
and only competent where Leſſor and Plaintiff may enter. If 20 Years are elapſed, before Ejectment 
brought, Leſſor muſt bring himſelf within ſome one of the Exceptions in the Statute or he cannot re- 
cover. Taylor v. Horde. 1 Bur. 60. Twenty Years adverſe Poſſeſſion in Defendant takes away Plaintiff” 
Right of Poſſeſſion as well as his Action or Remedy by Ejectment. Id. See poſt 171, 2. n. and E. 136. 


s co. 7. .. This Remedy was contrived to ſupply ſeveral Defects which attended the 

rar's Caſe. bringing of real Actions; for in theſe the Party could not recover any Da- 
mages, neither could he regularly bring a ſecond Action if he was barred 
in the firſt, 

But the concluding the Demandant by one Action being oftentimes found 
to have been very prejudicial to his Right; to ſupply this and ſeveral other 
Inconveniencies which attended the bringing of real Actions, the Man- 
ner of forming a Term for Years, and the Leſſee's bringing an Eje&ment 

to recover the Term, and thereby to aſſert the Title of the Leſſor of the 
(e) F. N. B. Plaintiff, was found out, and was (c) firſt introduced in the 14 H. 7. before 
20. which Time it ſeems that Leaſes for Years were but of very ſhort Duration, 
and were generally defeated or determined before any intricate I title could 
be decided, and were ſuch precarious Poſſeſſions with Reſpect to the Power 
that the Owner of the Freehold and Inheritance had over them, that every 
ſuch Leſſee was looked upon only as his Bailiff; and if ouſted, could only 
have recovered Damages for the Loſs of his Poſſeſſion ; and if ouſted by 

his Leſſor, he could only ſeek a Remedy from his Covenants. 

It ſeems alſo, that ſome Time before the above-mentiored Period, long 
Terms had their beginning, which to ſecure to themſelves, the Leſſees uſed, 
when moleſted, to go into Equity againſt the Leſſors for a ſpecific Per- 
formance, and againſt Strangers, to have perpetual InjunQions to quiet 
their Poſſeſſions, which drawing the Buſineſs into the Courts of Equity, 
was probably one Reaſon which obliged the Courts of Law to come to a 
Reſolution, that they thculd recover the Land itſelf in an Habere facias 
P"jeffranem, Hence this Action became, and ſtill continues, the coinmon 

Method of controverting the Title to Lands and Tenement<. | 

As this Re*lution brought on a new Method of Trial unknown before to 
the common Law, it became ufual for a Man that had a Right of Entry in- 
to any Lands to feal Leaſes of Ejectment on the Lands, and then any Per- 
fan that net entered on the Freehold was an Ejector; but as this was 2 
Means of turning any Man out of Pofleſſion, becauſe the Leiſee would re- 
cover his Term without any Notice to the Tenant in Poſſeſſion, therefore 
the Courts of Juſtice would not ſuffer that they ſhould loſe their Poſſeſſions 
without any Opportunity to defend chem ; wherefore the Court made it a 
ſtanding Rule, that no Plaintiff ſhould, proceed in Ejectment to recover his 
Lands agaiuſt ſuck a feigned Ejector, without delivering the Tenant in 

. ET | | Poſſeſſion 


: 
1 


* 


| ETL | 
poſſeſſion a Declaration, and making him an Ejector and proper Defendant 
if he pleaſed. . | 

This was a proper Rule of Court, and in its Power to form; for other- F. N. B. 429, 
wiſe the Court would be made inſtrumental in doing an Injury to a third 
Perſon, becauſe a Declaration might otherwiſe be delivered to a Stran- 

er, a feint Defence be made, ard a Verdift, Judgment, and Execution 
obtained without the Tenant's having any Notice of it; tho' it is not to 
be doubted, but that ſuch Actions were brought at firſt againſt the real 
EjeQors that reſided in the Poſſeſſions; but becauſe any Perſon that came 
into the Land animo fpoſſidendi, was equally an Ejector with him that re- 
ſided, the Action in Strictneſs of Law might be brought againſt him; 
but becauſe this, as has been ſaid, turned to the Injury of the refiding 
Poſſeſſor, the Rule was made, that he ſhould have Notice of it, and 
therefore they would not give Judgment in Ejectment, unleſs an Affidavit 
* was made that the Tenant in Poſſeſſion was lerved with a Copy of the“ Page 61 
Declaration. 

Upon ſuch Notice to the Tenant in Poſſeſſion and Affidavit as aforeſaid, style 468. 
the Tenant in Poſſeſſion uſed to move the Court, that as the Title of the LRaym. 93. 
Land belonged to him, he might defend in the caſual Ejector's Name, Keb. 795» 
which the Court, upon an Affidavit of that Matter, uſed to grant, and that My 
the Suit ſhould be carried on in the caſual Ejector's Name, the Tenant in 
Poſſeſſion ſaving him harmleſs ; and then the caſual Ejector was not per- 
mitted to releaſe Errors in Prejudice of the Tenant in Poſſeſſion, fince the 
Suit was carried on in his Name by Rule of Court, and the Proceſs for 
Coſts was taken out againſt the caſual Ejector; and he was obliged to put 
the Bond of the "Tenant in Poſſeſſion in Suit, who undertook to ſave him 
harmleſs. | 

Alſo by the ancient Practice ſuch Leaſes were actually to be ſealed and 
delivered, becauſe otherwiſe the Plaintiff could maintain no Title to the 
Term, and were alſo obliged to be ſealed on the Land itſelf, becauſe it wag 
Maintenance to convey out of Poſſeſſion. 


a * hg . 


(B) Ok the modern Fozm of Commencing and 
Pꝛocecbing in Ejettment: And herein, 


1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſſion, and 
entering into the common Rule, 

Ccording to the modern Practice there is regularly no Neceſſity of 

ſealing and delivering Leaſes on the Lands; but the Party who claims 

a Title feigns a Leaſe, and in the Name of the feigned Leſſee delivers a 

(a) Declaration to the Tenant in Poſſeſſion in the Name of the caſual Ejector, 


= is alfa now ſonie feigned Perſon ; on this Declaration there is (J) No- (a] Which is 
tice to the Tenant in Poſſeſſion 1n tlie caſual EjeQor's Name, | 1 
2 Barnes 153. 


5) Which Notice is, that as the caſual Ejector does not claim Title, unleſs the Tenant a pears and 
efends his Title, the caſual Ejector will ſuffer Judgment to pais by Default, whereby the Tenant 
will be turned out of Poſſeſſion. It muſt be ſigned by the caſual Ejectur. H£Haraard. K. B. 4 3. and 


pot by the nomigal Plaintiff, Barnard, K. B. 116. Barnes 115. 5 


K 


E I ES TME N T. 


2 355 It hath been holden, that the Service of the Declaration ought to be on 
S Barnes the Tenant (-) himſelf, or his (4) Wife, and that Service on any of his 
148. But the Children or (e) Servants is not good, unleſs it appears the Defendant knew 
Court of C. B. of it. But it has lately been determined, that if Tenant in Poſſeſſion ab. 


has held the ſconds, Service of his Niece, Father, Son or Daughter, obſerving particu. 


Tenant's Ac- 


knowledg- lar Directions, ſhall be good. 2 Barnes 148. 2 Bur. Rep. 1116. Barnes 
mentſ oi the 20, Rep. and Caſ. of Pract. C. P. 115. Supplement to Barnes 23, 24, 26. 
Receipt of and now by the 4 Geo. cap. 28. it is enacted, That in all Caſes between 
the Declara- 7 andloril and Tenant, as often as it ſhall happen that one Half Year's 


tion not to 


be enough, Rent ſhall be in Arrear, and the Landlord or Leſſor, to whom the ſame 
and that an is due, hath Right by Law to re-enter for the Non payment theredf, 
actual Deli=& ſych Landlord or Leſſor ſhall and may, without any formal Demand or 


5 Re- entry, ſerve a Declaration in Ejectment for the Recovery of the de- 


fuſal, ought © miſed Premiſes ; or in caſe the ſame cannot be legally ſerved, or no Te- 
either to be“ nant be in actual Poſſeſſion of the Premiſes, then to affix the ſame u 


8 the Door of any demiſed Meſſuage; or in caſe ſuch Ejectment ſhall not 


Barnes 1x4, be for the Recovery of any Meſſuage, then upon ſome notorious Place of 
117. Rep. S- the Lands, "Tenements or Hereditaments comprized in ſuch Declaration 
Caſ.of Prad.“ in Ejectment, and ſuch Affixing ſhall be deemed legal Service thereof; 


2 * 4 which Service or Affixing ſuch Declaration in Ejectment ſhall ſtand in the 


when lead. Place or Stead of a Demand and Re-entry, &c. 

ing Declara- 

tion at the Houſe ſufficient, See Stra. 575. (c) Which may be on any Place of the Premiſes. 2 Stra. 
1064. though Tenant both Deaf and Dumb, yet good. 2 Barnes 130, 131. How if Tenant in Poſſeſ- 
ſion be perſonated. 2 Bur. Rep. 1081, 1082. (4) Which muſt be on the Premiſſes. (e) Service on 
Servant is ill in X B. 12 Mod. 313. unleſs Tenant abſconds. 2 Bur. Rep. 1181, 1182. 2 Barnard X. H. 
311. But it is allowed in C. P. Comb. 47. Barnes 116. 2 Barnes 157. 


+ It muſt appear there was not a ſufficient Diſtreſs, vide the Statute, But if the Landlord has a 
Right to enter, excluſive of the Statute, he may bring his Ejectment, tho' there be ſufficient Diſ- 
treſs, and if Deſendant appears, by entring into the Rule to confeſs Leaſe, Entry and Ouſter, I con- 
ceive he precludes himſelf from objecting to want of actual Entry, as that is only neceſſary to 
avoid a I ime, for which ſee 3 Burr. 1895.—If Tenaut does not appear and Judgment goes ayainit 
the caſual Ejector, there will not be any one to object. 


=. 


+ Sed gz, If the Court would not now hold that ſufficicnt. 


„Page 162 * After the Declaration delivered, the Plaintiff's Attorney (except as i 

8 above excepted by the Statute) is obliged to make Oath that he delivered 
to J. D. Tenant in Poſſeſſion of the Premiſes in Queſtion, a true Copy of 
the annexed Declaration, with the before- mentioned Subſcription, which 
ſaid Subſcription the Deponent did then read to the ſaid F. D. and acquaint- 
ed him with the Contents thereof. 

Barnard. This Affidavit is to be poſitive, that J. D. was Tenant in Poſſeſſion, or 

K. B. 330, that the Defendant acknowledged himſelf to be ſo, becauſe no Man ſhould 

2828 da: be turned out of Poſſeſſion without a poſitive Affidavit, on which he might 

In 4. B. Te. charge the Defendant with Perjury. . 

nant, or C. 2 5 : | 


his Wife; or the Wives of A. and B. who or one of them are Tenants : neither ſufficient. Barnes 
116; 1148. Supplement to Barnes 26. Rep. & Caf. Pradt, C. P. 68, 107. | : 


Upon this (a) Affida vit the Plaintiff moves for Judgment againſt the ca- 
8 For the ſyal Ejector, which is always granted, unleſs the Defendant in due Time 
& proper Af. enters into the common Rule of confeſſing Leaſe, Entry and Ouſter ; this 
fidavit on a Rule being made by Aﬀent of Parties, an Attachment lies for Non - per- 
vacant hi- formance of it, as for all other Rules of Court that are diſobeyed ; and 
3 this is all (5) the Remedy which the Parties on both Sides have for their 
Caſ of ae. Colts. ib... v . = = BY a * e 5 ; 
C. P 68. 8 
and beſote whom it ought net to be ſworn. Supplement to Barnes 26. (5) Salk. 259. pl. 14. 


If 


tt ile rn 


Ir there be ſeveral Perſons that claim Title, the Rule may be drawn ge- ger SH 
nerally or particularly; generally that J. H. who claims Title to the Pre- 20 
miſſes in Queſtion in his Poſſeſſion ſhould be admitted Defendant for ſuch Barnes 24. 
Meſſuages; and this puts a Neceſſity on the Plaintiff at the Aſſizes to diſ- 5 
tinguiſh by proof what Tenements are in each Defendant's Poſſeſſion, be- 
cauſe by the Rule he 1s to confeſs Leaſe, Entry and Ouſter, only for the 
Lands in his Poſſeſſion ; and if the Plaintiff cannot diſtinguiſh by Proof 
what Tenements are in each Defendant's Poſſeiſion, he can have no Verdi 
againſt him, and conſequently no Judgment. ; 

Or the Rule may be drawn ſpecially, that J. H. who claims Title to gee 2 Barns 
ſuch Lands, expreſſing them particularly, ſhould be admitted Defendant, : 48. 
and chat ſuperſedes the Neceflity of Proof, that the Lands are in his Poſ- 
ſeſſion; and if the Defendant's Attorney will not give a Note of the Par- 
ticulars of the Land for which he was admitted Defendant, the Plaintiff 
may ſummon him before a Judge, who will order the Rule thus ſpecially 
to be drawn up, in caſe the Party in Poſſeſſion will admit himſelf to be 
Defendant. 

The Declaration againſt the caſual LTjector ought to be delivered before (d) (a) Others 
the Eſſoi gu- Day of the iſſuable (e) Herms when the Cauſe is deſigned to be wiſe Plam- 

: Ce dei bf dien-D d ftiff cannot 
tried, and if one delivers an EjeCtnent before the Eſſoĩgn-Day of either of ee Judg- 
the two iſſuable Terms, the Party is bound to plead without further No- ment till the 
tice, within eight Days in that Term; but if the Leclaration be delivered ſubſequent ' 
before the Eflorgn-Day of Michaelmas or Eafter Term, which are not iſſua- Term. 

: . . . arne, 115. 
ble Terms, the Party is not bound to plead without Motion made, and a () viz. Hal. 
Rule obtained in thoſe reſpective Terms; and if that Rule be to plead be- ary and 7 
fore the common Time in the iſſuable Terms, then there muſt be Notice *. 

ven of the Rule, otlierwiſe not. | 

Alſo where the Declaration was delivered after the Efſoign-Day of M. gn. % 
3 ; 7. 

chaelmas Term, and the Plaintiff let that Term paſs without doing any pl. 9. See 
Thing, and alſo till the laſt Day of Hilary Term in like Manner, when 2 Barnes 153, 
he moved for a Rule to plead, and for want of a Plea ſigned Judgment ; 154, 22 
the Court held this to be a Surprize upon the Defendant ; for when he let 
all Hilary Term flip without doing any Thing, within which Time he might 
have had a Trial, he ought to have given freſh Notice, as in Caſe a Man 
lets an Aſſizes pals in a Country Cauſe without Proceeding ; and for this 
Reaſon the Judgment was ſet aſide. 

If on the Trial the Defendant will not appear and confeſs Leaſe, Entry rg wok 
and Ouſter, the Courſe is to call the Defendant and his Attorney, if he be, ; —2 * 
within the Rule, and then to call the Plaintiff himſelf and nonſuit him, 

* and then, upon rae (2) Return of the Poſtea, (b) Judgment will be given *Page 163 
againſt the caſual FjeCtor. (a) But the 

7-04 * 

againſt the caſual Ejector cannot be entred till the Poſea be returned, on which is indorſed, that the 
Nonſuit was for want of confeiling Leaſe, Entry and Oufter ; for it dots not appear that the Deſen- 
dant has not complicd with the Rule till after the Aſſiſes at which the Cauſe was to have been tried, 
and therefore r eee cannot be entred till the next Term after ſuch Aſſiſesf. (5) Of which 
33 the Defendant cannot bring a Writ of Error, tor he was no Party thereto; and if he brings 
uch Writ in the Name of the caſual Ejector, the caſual Ejector being a Friend to the Plaintiff's L- 
ſor, may either releaſe the Errors, or upon a Motion for a Nonpros', the Court will order it to be 
entred.— But if an Infant be T'cnant in Poſſeſſion, and the Plaintiff obtains judgment againſt the 
caſual Ejector for want ol Confcltion of Leaſe, Entry and Ouſter, and the Infant brings a Writ of 
Error in the caſual Ejector's Name; and the Defend. nt iu Error ſets up a Releaſe from a caſual 
Ejector; upon making this oat to be the Caſe of the Inſent, on Motion on the Writ of Error the 
Court will not ſuſler ſuch a Releaſe to be pleaded in Bar to ſuch Writ of Error, becauſe no Laches 
can be imputed to the luſaut for wait of Confeſſion of Leaſe, Entry and Ouſter. Sce infra n. 


+ Sed gu. If Plaintiff ſigns Judgment againſt the caſual Ejector, as of the preceding Term, and 
takes out Execution immediately, — — can complain the next j erm? for the Defendant who ent red into 
the Rule, by not confeſſing, is, I conceive, in the fame Situation as if he had never appeared, and there is 
not any Reaſon why he ſuould delay the Plaiutiff after he has voluntarily given up all Pretence of Title. 


it 


are EE N . 


„Keb Rep. If the Plaintiff in Ejectment, who is but a nominal Perſon, dies, yet 
372. the Action ſhall not abate, becauſe if there be any other Perſon of the ſame 
Name, the Court will intend him to be the Perſon mentioned in the Decla- 
ration, becauſe he 1s only nominal, and therefore while there is any Perſon 
of the Name living, the Leflor of the Plaintiff, who is only concerned in 
the Intereſt, may proceed in the Suit. 
Salk. 260, Allo if the Plaintiff, who is only a Truſtee for the Leſſor, releaſes the 
pl. 15. Action, he may be committed for the Contempt. 


+ The Conſtant Mode now is, to declare in a fictitious Name, ſuch as Fohn Doe, ©. for the 
Leſſor of the Plaintiff is the real Party. 


Carth, 288. The Rule in the Common Pleas is, that the Tenant in Poſſeſſion ſhall 
forthwith appear and receive a Declaration ; and this ſuperſedes the Ne- 
ceſſity of an original Writ, becauſe the Tenant is to appear and receive a 
Declaration, and therefore cannot take any Advantage for Want of an Ori- 
ginal, unleſs in a Writ of Error ; but when a Writ of Error is brought, 
they muſt file an Original, unleſs it be after a Verdict, when it is helped by 
the Statute 18 Elig. c. 148. 


$ After Verdict the Want of Original is helped by the Statute. If judgment goes againſ: the 
caſual Ejector, as he is only fictitious, Error cannot be brought, for there is not any one in Court to 
fue the Writ, And I queſtion if the Note above, as to an Infant Tenant bringing Error, where Judg- 
ment is againſt the caſual Ejector, is conſonant to modern Practice, or 2 If he entred into the 
Rule, he ſhould have complied with it, and have conſeſſed. If he does not he muſt take the Conſcquen- 
ces, ſaould a Judgment be obtained by Surpriſe againſt caſual Ejector, where an Infant is Tenant (or in- 
deed in any Caſe) the Court on Motion would, if there was ſuſhcient Ground for it, ſet aſide the Judg- 
ment. And, if Application was not made in due Time, ſuch Judgment is not ſo far binding on the Te- 
nant as to prevent him from bringing an Eje&ment, and trying his Title. I do therefore conceive 


Error cannot be brought in any Caſe, where Judgment goes againſt the caſual Ejector. 


2Show.Rep. Alſo in the King's Bench, where a Perſon may proceed as well by Ori- 

3 ginal as by Bill, there is no Need of an Original nor of a Latitat, or Bill of 

Frins jectment; but before there be any Proceedings, common Bail muſt be 

. filed for the caſual Ejector; alſo in caſe of a Writ of Error, the Party muſt 

x Mod. 355.10 f Bill of Ejectment, beſides the Plea-Roll, before the Errors are aſ- 
ne 


Sid. 24. pl.5. The Court hath changed the Plaintiff in Ejectment after the Decla- 
ration delivered, and hath (c) enlarged the Term where the Cauſe hath 


ke) In Carth. pen long in Agitation, and judgment entered againſt the Plaintiff after he | 


it is ald is dead. 
that the ä | 
Court will enlarge tlie Term; but in Carth. 401, 402. 6 Mod. 130. . Comb. 1710. Salk. 257. pl. 8. 
iz is ſaid that it cannot be done without Conſent of Parties, although the Plaintiff is hung up by an 
Inzuuction in Chancery, or delayed by a Writ of Error brought in the Exchequer Chamber, Fi that 
this would be altcriag Records; and it was the Party's Fault in not delivering a Declaration of a 
Term long enough to get Judgment f. | 


t In Str. 1217. *tis ſaid the Court will not in any Caſe allow an Amendment in the Declaration, 
becauſe in Ejectment it is in Nature of Proceſs, | | 


2. Of adding proper Parties. 


PyHole II No (4) Perſon is admitted to defend in Eje&ment unleſs he be Tenant, 
Comb. 209. and is or hath been in Poſſeſſion, or (e) receives the Rent, becauſe it is 


See Suppl= an Act of Champerty for any Perton to interpoſe to cover the Poſſeſſion 


went to witl 

Barnes 29. wi r 

Darnard 

X. B. 422. () And therefore a Mortgagee has been refuſed tc be made a Defendant with the Te- 

tant, for nobody is adnutted to that but the Landiord ; but this muſt be where the Mortgagee hed 

lot go into Poſiciiou. Supp/ement to Barnes 2 9. (e) Lo make the Landlord a Defendaut in Ej-ct- 
a | | | micut, 


5 
f 
4 
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* \ * 
* 
— 
art 
0 
wh 


f IEK ru EN 


2 with his Title; and if the Party would make any Perſon Defendant with Page 164 
another, who was not concerned in the Poſſeſſion of the Tenements, this 
was a Miſchief at Common Law, becauſe recovering againſt ore of the 
Deferdants, there was conſequently no Remedy for the Stranger for his 
Coſts ; but that is remedied by 8 & 9g V. 3. cap. 10. whereby Coſts are 

iven to ſuch Stranger who is made Defendant, unleſs the Judge certifies 
immediately on the Trial, that the Plaintiff had a probable Cauſe for mak- 
ing ſuch Strar ger Defendant. 

In Ejectment, where there are two Defendants for the ſame Premiſſes, vent. 268. 
and one appears and confeſſes Leaſe, Entry and Ouſter, and the other doesa Vent. 195. 
not, the Plaintiff cannot proceed againſt the other, but he muſt be non- 
ſuited, becauſe both the Defendants not admitting the Demiſe, and the 
Plaintiff nor proving an actual + Entry and Demiſe, he cannot maintain 
his Declaration ; but if there appeared any Covin between ſuch Perſon nor 
appearing, and the Leſſor of the Plaintiff, the Court will top the Judgment 
againſt the caſual Ejector, for the Part of him who appeared, and oblige 
him who did not, to releaſe the Cofts, becauſe a Declaration was delivered 
to each of them for their reſpective Part; and therefore, where one does 
not pay Obedience to the Rule, the Plaintiff has Judgment againſt the 
Ejector for his Part only. 


+ We conceive this Caſe, is not, now, Law. —Deſendants who appear, enter into a Rule to con- 
keſs Entry, and an actual Entry is not neceſſary, unleſs to avoid a Fine.—Befides the Defendant is 
nominal beſore ſuch Rule cntered into. — If there are two Tenants, one appears and one does not, 

udgment againit the caſual Ez-ctor may be figned as to the Tenant not appearing, and Execution 
Iſſue, if he holds any Part of the Premiſles ſeparately, and Proceedings go on againſt the other Te- 
nant, —If they jointly hold, then Execution ſhould not iſſue till after Verdict and final Judgment, 
againſt the Tenant who appears. 


And where there are ſeveral Defendants to whom the Plaintiff delivers 2 Keb. 524. 
Declarations that are ſeverally concerned in Intereſt, and the Plaintiff moves 
to join them all in one Declaration, yet the Court will (a) not do it ; bur the 
Plaintiff muſt deliver ſeveral Declarations to each of them, becauſe each >” ==pgs 
Defendant muſt have a Remedy for his Coſts, which he could nor have if,;;.v+ 8 
they were joined in a Declaration, and the Plaintiif prevailed only againſt ſued them at 
one of them, and by this Means the Flaintiff might have a Tenant of his different 
own, Defendant with others, in order to ſave the Coſts. - prone oe 

obliging 

bim to go on againſt all, when perhaps he might be ready in ſome of them only. 2 Stra. 1149. 
Barnes 121. and Rep. & Caf. Prack. C. P. 119. both contra, 


3. Of the Coſts. 


The Parties by entring into the common Rule are under the Power of gx. "Wy 
the Court, by virtue whereof the Court awards Colts, which being taxed pl. 14. 


ment, is of Right ; 2 Barnard X. B. 149, for otherwiſe he might be prejudiced in his Inheritance, 
by Combination between the Plaintiff and Tenant in Poſleſſion. Salk. 2.57. pl. 10. See Stat. 11 G. 2. 
c. 19. f. 13. and g Vin. Abr. 330. 2 Stra. 1241, 1242. Barnes 114. 2 Barucs 125, 126. So the 
Landlord, though a Peer, Comb. 339, or a Member of Parliament, muſt be joined, if he applies 
for it; for every Perſon, who has any Privilege, has it by Law which the Courts cannot compel 
him to waive, Salk. 256. pl. Gut a Landlord may refuſe to be made Defendant. Salk. 456. 
pl. Where it was moved, that the Wife of the Leſſor of the Plaintiff might be made Defen- 
dant, the Plaintiff's Title being by a pretended Marriage, which was controverted, and the Court 
inclined accordingly ; but perceiving it to be a Trick to gain Time, and ſo to put off the Trial, it 
was refuſed. Saik. 257,-One who is only a Truſtee need not be joined. Comb. 3 32.——— if a 
material Witneis is alio made a Defendant, the right Way is ſor him to let Judgment go by Default; 
but if he pleads, and by that Means admits himielf Tenant in Poſicffion, the Court will not after- 
Wars upon Motion ſtrike cut lis Name, Dermer v. For teſeue, Nick. 9 Geo. 2. 


LE JECTMENT 


by the Maſter, if demanded of the Party, and he refuſes to pay them, the 
Court on Affida vit thereof will grant an Attachment. 
2 Lev. 66. And although the Plaintiff in Ejectment be but a nominal Perſon, yet if 
6 Mod. 309. he be not to be found, or if he be not able to pay the Coſts, the Attorney 
$2Mod.318. or Solicitor is liable, or may be committed until he pay the Coſts, or pro- 
ar. 403. duce a Plaintiff that is able to pay them. 

Alſo if a Stranger carries on a Suit in another's Name, who has a Title, 
and yet is ſo poor that he cannot pay Coſts ; in caſe he fails, upon Affidavit 
of this Matter, the Court will order ſuch Perſon, who carries on the Suit, 
to pay Coſts ta the Defendant. h | 

If an Infant delivers a Declaration to the Defendant, ſome Friend or 

Str. 694. Guardian muſt be ſet up as Plaintiff to anſwer the Defendant's Colts ; 
2 Nr- 932. but if fuch Perſon dies inſolvent, ſo that the Defendant has no Remedy, by 
B. 140. this Rule the Infant himſelf muſt anſwer the Coſts, becauſe the Rule was 
2 Keb. 65. entred into for the Infant's Benefit; and even Infants muſt not diſturb the 
Pt. 17. Pofleſſion of others by unlawful Entries, without being puniſhed with 
2Barnes 149. Cofi | | 

Proceedings 

were ſtayed i 

till the Leſſor of the Plaintiff ſhould give Security for the Coſts, his Reſidence being in Treland: 
although this Ejectment was brought under the Direction of the Court of Chancery, and 40 1. Secu- 
rity had been already given there. 2 Bur. Rep. 1177. i 


2 Keb. Rep. If there be Baron and Feme Leſſors in Ejectment, and one dies after 
827. pl. I. entring into the Rule, the ſurviving Perſon is liahle to pay Coſts. 

If Ejectment be brought to be tried at Bar to bring a Matter in Queſ- 
tion, as the Validity of a Will, and a Parcel of Land is inſerted in the 
Declaration, which is not concerned in the Queſtion, but to which the 
Plaintiff hath undoubted Right, and the Defendant confeſſes Leaſe, Entry 

and Ouſter for the Whole, not obſerving this Part, the Plaintiff ſhall 

Page 165 * not on this Account be excuſed from the Coſts ; but the Court will give 
the Defendant leave to retract his Confeſſion as to this Parcel; and ſo it 

(Mich. 23. was done in (a) a Caſe where a Parcel of Copyhold Land being inſerted in 
— 24 „the Declaration, which was not touched by the Will, no Surrender being 
©4re and made to the Uſe of the Will. | | 


Fron. 8 


* 


(C) In what Caſes the ancient Fozm is (till to 
be adhered to, 


\ N 7 HERE the Houſes or Things for which the Ejectment is brought 
(4) But by are (5) empty, in ſuch Caſe no Declaration can he delivered, nor 
4 Geo. 2. Affidavit made thereof, by Reaſon of which the Court cannot proceed to 
— eg all give Judgment againſt the caſual Ejector; and therefore it is neceflary to 
tween “Land- proceed the old Way, by ſealing a Leaſe on the Land, and giving Rules 
rdand Fe- to plead, and when theſe Rules for Pleading are out, Affidavit muſt be 
nant, in cafe made of the whole Matter; upon which the Court grants Judgment; bur 
<= gr (e) there can be no Judgment againſt the cafual Elector without moving the 
ding in the Court for that Purpoſe, tho the Rules for Pleading are ont, becauſe the 
Houle, ar in Court will not grant any Judgment againſt the caſual Ejector, who is only 
cate the Pe- nominal, without ſuch proper Affidavit, left otherwiſe a third Perſon ſhould 


OW be tricked out of his Poſſeſſion, Sa 
gally be ; | 
terved, it is ſufficient to aſſix it at the Door of the Houſe, or on ſome notorious Place on the Lands, 


in caſe the Ejeclment be for Lauds.* (c) Salk. 285. pl. 3. 
; And 


E IEC TME N T 


So if the Tenant in Poſſeſſion kept his Door ſhut, it was thought the 
'beſt Way to ſeal a Leaſe on the Land, and proceed in the old Way; but 
in this Caſe it ſeems, that if the Practice and Fraud of the Tenant be made 
appear to the Court by Affidavit, the Court will grant Judgment againſt 
the caſual EjeQor nf. 3 
It has been held, that where a Corporation is Leſſee of the Plaintiff the 
muſt give a Letter of Attorney to ſome Perſon to enter and ſeal a . 
upon the Land, for a Corporation cannot make an Attorney or Bailiff but hy 
Deed, nor can they appear but by making a proper Perſon their Attorney 
by Deed ; therefore they cannot enter and demiſe upon the Land in Perſon 
as natural Perſons can; nor can they ſubſtitute an Attorney to enter into a 
Rule for their Coſts ; nor will an Attachment go againſt them for Diſobe- 
dience to that Rule, and by CO they are put to make an (4) actual (% But in 
Leaſe upon the Land, which Leaſe muſt try their Title, and then the At- Carth. 390. 


torney may proceed in the common Method that is not altered by the ſaid 2 v. 
s, in 


Statute. Ejectment, 
where the 


Plaintiff declared upon a Demiſe made to him by the Aldermen and Burgeſſes—without ſetting 
forth that it was by Deed, or under the Seal of the Corporation; and on a Writ of Error it was 
held well enough; and that this being a fictitious Action to try the Title, the Demiſe need not now 


be ſet out to have been by Deed. 


Another Inſtance, where the old Method is to be obſerved is, where 
the ſeveral! Intereſts of the Leſſors of the Plaintiff be not known, and there 
it is a good Way to ſeal a Leaſe upon the Premiſſes, leſt they ſhould fail 
in ſetting out in their Declarations the ſeveral Intereſts which each Man 
paſſes ; and in that Caſe it is the beſt Way to proceed in the old Manner 
eyen now. * * Or they 
may declare 
on Joint, and on ſeveral Deviſes, in ſo many different Counts, and in each Count go for the whole, 
and recover according to the Title, 


So where the Proceedings are in an inferior Court, there they muſt 
proceed by actually ſealing a Leaſe, becauſe they cannot make Rules to 
confeſs Leaſe, Ec. in as much as ſuch Courts have not an Authority to page 166 
impriſon for Diſobedience to their Rules; and the Reaſon is, the inferior | 
Courts having but a limited Authority cannot make any new Rules to bind 
Perſons that do not come in by proper Proceſs of ſuch Court ; but the 
Courts above, having an unlimited Authority in every Thing within their 
Juriſdiction, ſhall bind any Perſon that conſents to their Rules; and there- 
fore in ſuch inferior Courts the Leaſe is ſealed on the Land, and the 
Defendant tries the Title in the Name of the caſual Ejector to ſave 
Expence. ; 

If an Ejectment be brought in an inferior Court, and a Habeas Corpus sid. 331. 
be brought to remove it, and the Plaintiff in Ejectment declares againſt Cro. Car. 82. 
the caſual Ejector, there may be a Rule to confeſs Leaſe, &c. as if he had 
originally declared in the Court above, and the Court will not grant a pro- 


cedendo. f 
+ For in the Court above the Plaintiff declares de novo. 


If a Habeas Corpus be brought to remove a Cauſe in Ejectment out of an, Keb. 119; 
inferior Court, and the Lands lie within their Juriſdiction, and the Leſſor ES 


of the Plaintiff ſeals a Leaſe on the Premifles, the Courts above will grant a 


And by 11 Geo. 2. . 19. / 16. where Tenants deſert the Premiſſes, Landlords may be put in 
Poſſeſſion by two Juſtices of the Peace. Jide as to 4 Geo, 2, Ante 161. 


procedendh, 


Ta CTMEN TT 
procedendo, becauſe the Title of the Land is a local Matter, properly within 
the Juriſdiction of the Court below, where, if they proceed regularly, 
they ſhall not be prohibited; but if the Leſſor has not ſealed a Leaſe on 
+ Sed gu. as the Premiſes, they will not. 4 : 
to à proce- 


lende, if the inferior Court has not an excluſive Juriſdiction? 


a Keb. 69. But if the Lands do lie partly within the Cingue Ports and partly with- 
out, the Defendant cannot plead above the Juriſdiction of the Cinque Ports; 
for tho the Land be local Matter, yet the Demiſe is tranſitory and triable 
any where; therefore tho' the Plaintiff may lay his Action for that which 
lies within an inferior Juriſdiction in the Court below, if he takes proper 
Meaſures for that Purpoſe ; yet if he will lay it above, ſince the Demiſe is 
tranſitory, the Defendant cannot ſtop his Proceeding, becauſe the Courts 
above for ſuch tranſitory Matters have a proper juriſdiction. 

Moor 86. If the Defendant in an inferior Court comes into a Rule to confeſs 

Keb. 785. Leaſe, Sc. and the Cauſe be removed by Habeas Corpus, and the judge of 
the inferior Court grants an Attachment againſt the Defendant for Difobe- 
dience to the Rule, the ſuperior Court will grant an Attachment againſt 
ſuch Judge for compelling Obedience to their Rules, and thereby obſtruct- 
ing the Buſineſs of the ſuperior Courts, ſince the Defendant is not bound by 
the Rule he entred into the inferior Court, ſuch Rule being only the 
Practice of the ſuperior Courts. 


— — 


— 


O) Ot the Declaration in Ejeftment ; And 
herein, 


1. Of what Things an Ejectment will lie. 


N Ejectment does not lie for a Rent or Common (a) appendant, or 
(a) For other Things that lie merely in Grant, becauſe theſe being (+) incor- 
Common poreal Things are in their Nature inviſible gue negue tangi nec videri 


* poſſunt and therefore not in their Nature capable of being delivered in 
* 5 © Execution. 

And. 107. ; 
Cro. Car. 202. Cro. Jac, 146. (5) Co. Lit. 9. a. 


So an Ejectmert does not lie de quodm rivulo, Ic. aguæ curſu, called 


3 Licar in L. for rivulus frve aque curſus lies not in Demand ; for non mo- 
2nd Thomas * ratur, but is always flowing ; nor (c) can Execution by Habere facias ſei- 


adjudged. ſinam be made thereof, and therefore the Action ought to have been of ſo 
Page 167 many Acres of Land agua copert: But if the Land under the River does 


_— belong to the Plaintiff, but the River only, then upon a Diſturbance 

Poph. 167. the Remedy is by Action upon the Caſe only. 

S. C. cited, ' £ / : 

vide Goh. 159. which ſeems contrary. (5) For this Reaſon an Ejectment does not lie de Pi- 

caria in ſuch a River more than of a Common Apprender or Rent; adjudged upon a Writ of Error 

upon a judgment out of 7r-/and, and the Judgment for this Reaſon reverſed. Cro. Car. 492. But 
ones ſaid, perhaps an Aſſiſe would lie for it, becauſe it is proficuum in certo loco capiend. & vide Cro. 

mo 146, See 8 Mod. 277. But an Ejectment lies pro y becauſe in Law the Word fagnum 

comprehends both Laud and Water, Yelv. 123. Co. Lit. 5. Regiſt. 227.»mSo de gurgites g 


tor the lame Reajon. Co. Lit. f. 
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go an Ejectment does not lie de pannagio, becauſe this is only the Maſts Lev. 212. 
chat fall from the Trees which the Swine feed on, and not Part of the Soil 4% aud 


itſelf, as the Herbage is, and is no more than the Fruit which fall from the judged. Sig 
Trees, which the Swine have a Right to feed on. 4 16.S.C, ade 
judged. 


But an Ejectment lies of a Botlary of Salt, that is, where a Man hath no Cro.Jac.159. 
Inheritance in the Soil in which there is a Well of Salt-Water, but only afaid to have 
Leaſe or Grant of ſo many Buckets of the Water as will ariſe (which are been ad- 


called the Boilaries) and theſe are with-held from him, he may bring EE, qo 
Ejectment for ſo many Boilaries as his Grant was. Lev. 114.8. P. 
admitted. 


80 an E jectment lies for a Coal - mine, becauſe it is not to be conſidered as 

a bare Profit apprender ; but a Coal-mine comprehends the Ground or Soil Cn. Jace. 

5 0 : ommyn and 

itſelf, which may be delivered on the Execution; and though a Man may Kinde, ad- 
have a Right to the Mine without any Title ro the Soil, yet the Mine itſelf judged. 

being fixed in a certain Place, the Sherift has a Thing certain before him, mY — 

to deliver in Execution. | 1 3 . 


Hard. 57. S. C. cited to be adjudged, Carth. 277. 4 Mod. 143. Comb. 201. Show. Rep. 364. 
Salk. 255. pl. 2. S. P. admitted. ; 


An Eje&ment lies pro prima tonſura, that is, if a Man hath the Grant ofcro. Car. 
the firſt Graſs that grows on the Land every Year, he may recover it in 262. 
Ejectment of him that with-holds it from him; for the firſt Graſs, or prima 9 and 
tonſura, is the beſt Profit and Grant of the Property; and therefore he that — 
hath it ſhall be eſteemed the Proprietor of the Land itſelf till the contrary for Lands in 
be proved ; for the Aſter-Graſs or Feeding is in the Nature of Commonage ; ales, good. 
as therefore he, that hath the firſt Graſs or tonſura, has the moſt ſignal Pro- — 2 
firs of the Land, and may keep it longer or ſhorter on the Land, accord-2 County Pa. 
ing to the Seaſonableneſs of the Year, it is but reaſonable to give him this latine, fee 
Remedy againſt the Perſon that ouſts him of it, eſpecially when it is a fixed 2 Barnard. 
determined Thing, which the Sheriff may put him in Poſſeſſion of; which 3 4 
diſtinguiſhe; it from a Right of Common or other Profit apprender ; for the 
Commoner cannot aſſign any one Acre which he hath a Right to ſeparate 
from the reſt of the Commoners ; whereas the Grantee of the firſt Graſs 
has in Reality a Right to the Land itſelf till the Crop be taken off; for 
no Man can enter on the Land till that be off, without being a Treſ- 

afler. 

So an Ejectment lies pro herbagio, becauſe the Herbage is the moſt ſignal Hard. 30 
Profit of the Soil, and the Grantee hath at all Times a Right to enter and t. 
take it. 


So an Ejectment lies (a) pro paſiura centum ovium, that is for ſo much y - 


Land as will feed One Hundred Sheep. (% But vide 
Hard. 58. 


where a Caſe is cited to have been adjudged, that Ejectment lay not de Paſture. 


Although Tithes are eſteemed ' Part of the incorporeal Inheritance, Co. Car. 
and by the Common Law were only of Eccleſiaſtical Conuſance; yet 301. 
being in the Hands of Lay Proprietors are now conſidered as a Tem-Jon. Zar. 
poral Eſtate, for by the 32 H. 8. cap. 7. it is provided, that every sa ere 
* (5) Lay Perſon having any Eſtate of Inheritance, Freehold, Right, Term, 2 Powe 168 
or Intereſt in Tithes, and being thereof diſſeiſed, ouſted, wronged, or (3) ThisRe- 
otherwiſe kept from the ſame, thall have his Remedy in the Courts of medy is giv- 
Law for them in like Manner as for Lands ; and hence it is that an Eject- en only to 


ment lies for Tithes. Ki 
7 


therefore 
the AR of Parliament leaves Spiritual Perſons to purſue their old Remedy in the Spiritual Court. 
Co. Lit. 1589. Dyer 116. pl. 1. — That an Ejectment lies only for Tithes in Kind, but does not 
lie where the T ithing conſiſts in Modo Decimandi ; but for this and of the Manner of ſuing for and 
recovering Tithes, vide Head of Tithes. 
50 
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Latch 62. Arm Ejectinent lies pro Recloria, becauſe a Rectory conſiſts of a Church, 
Glebe-Lands and Tithes. 
rr Co. 25. It was formerly held, that an Ejectment did not lie pro Capella, becauſe 
—— A it was Res Sacra, which was not demiſable ; but now ſince they are become 
. * Lay Inheritances, they are recoverable in Ejectment, as other Lay Eſtates; 
Salk. 2-6. but ic muſt be demanded by the Name of a Meſſuage, or it is not formal. 
pL 7. but fee 
4 Str. 914. 
2. What ſhall be a ſufficient Deſcription of thoſe Things for which an 
Ejectment will lie. 


z Barnes 181. In this Action the Law requires, that the Thing demanded be fo par- 
2 Ld. Raym. ticularly ſpecified, that the Sheriff may certainly know wiat to give the 
_— 4, K Polefſion of, if the Plaintitt thould recover; for the Judgment 1s in or- 
B. 17x, 464. der to Execution, ard the Judgment would be vain, if Execution could 
2 Stra. gog. not be had of the Thing ſpecifically demanded ; but in this Act on the 
| Judges did not confine themſelves to thoſe Rules which govern the Precipe, 
but allowed ſome Things to be recovered in this Action, which could not 
be demanded in a Præcipe; becauſe ſince the Eſtabliſhment of that Real 
c) Hence it Action (a) many Things have been added and improved by Art, and ac- 
— m quired new Appellations that are perfectly underſtood now by the Law, 
ky . which are not found in tlie antient Law-Eooks; and as Men begun to 

chat contract by new Names which were not known in the old Law, fo it 


an Eject- was reaſonable to ſuffer the Remedy to follow the Nature of ſuch Con- 
ment will lic tracts. 


of a Hop- 


yard. ; 1 : 

But the Judges did not extend this Action as far as they went in an (c) 
Dyer 84. Aſfe, becauſe the Recognitors having the View of the Thing demanded 
pl. 87. in the Afſize, muſt have more certain Knowledge of the Thing demanded 
and chan could be given in Ej 
Sas could be given in Ejectment. 
it bath been 
held, that an Ejectment will not lie de Crofts, tho' an Aſſiſe will. Style zo. — hut if an Eje&- 
ment be brought for a Croft and an Acre of Meadow, and the Plaintif hath a Verdict, he may 
have a ſpecial Judement for his Acre of Meadow, relcaſiug the Damages for the Reſt. Lev. 58. 
but for this vide Title Damages——Alſo an EjeAmcnt will lie de zuo Crofto vocat. B. Lev. 58. 
per Twilden, | 


An Ejectment lies of an Orchard, becauſe it is a Word of a certain Sig- 
Noy 37. nification, though in a Pr-zcipe it muſt be demanded by the Name of a 
3 Garden ; and it being well enough underſiood, the Sheriff may with Cer- 
e. tainty deliver it upon an Execution. 
ERZz. 884. 
S. C. adjudged, becauſe but a perſonal Action, wherein Damages are the Principal. Rol. Rep. 68. 
S. C. Cro. Jac. 654. Palm. 337. S. P. adjudgee, Hard. 55. S. P. by Baldwin arguendo, Lev. 58. 
S. P. per Twiſden. 


8 So an Ejectment lies of (4) a Stable, becauſe it is a Word of a deter- 
Lady Dar- minate Signification, and may be delivered by the Writ of Execution. 
ces s Caſe 


adjudged upon View of ſeveral Precedents of Recoveries de Stabulo. (e) So an Ejectment lies of 2 
Cottage. Cro. Eliz. 818. Cro. Car. 555. Hardr, 57. 


Page 169 An Ejectment of an (a) Houſe is good, though in a Precipe it ought 
(a) Aud fo f to be demanded by the Name of a Meffuage ; becauſe the Ejectment is an 
1 Action of Treſpaſs in its Nature; as a Treſpaſs, wherefore he broke into 
Stra. 693. the Houſe has Leen allowed ; for they allowed it good in Ejectment, and the 


Cro. Jac. Import and certain Signification of the Word Domus or Houſe being well 


E IE C TME NI. 


derſtood in the Law ; for in Waſte the Thing itſelf is recovered, 
— 8 and yet the Action of Waſte is given 4 Domibus. L 
; judged. 


Palm. 337. S. C. adjudged, & wide 3 Lev. 97. Hard. 76. 


So an Ejectment of a Chamber in the ſecond Story of ſuch a Houſe was 3 Leon. 210. 


held good, there being Certainty enough to direct the Sheriff in the Ex. 


ion. 7” 
2 * an Ejectment de Coquina, Arglice a Kitchen, is naught; for chough,.,, 4 
the Word is well enough underſtood, yet becauſe any Chamber in the , and 
Houſe is applicable to that Uſe, the Sheriff hath not Certainty enough tLerk, ad- 
direct him in the Execution, in Regard the Kitchen may be changed be-Judged. 


tween the Judgment and Execution. = 
An EjeQment lies not of (4) a Cloſe, becauſe it is of an uncertain Ex-Godb. 53. 
tent; nor will it mend the Declaration, though the Cloſe be called by a - _- 55 
* 7 f . 5 .Rep.55. 
articular Name, becaufe that alſo leaves the Extent of it uncertain, ſo that bridg 56. 


the Sheriff cannot tell what Quantity of Land to deliver in Execution ;adjudge 


and tho” the Number of Acres contained in the Cloſe ſhould be mentionedbeing of an 
in the Declaration, and be ſet forth to belong to a Meſſuage for which — 
Fjectment was alſo brought; yer even that hath been (c) held too general, that the give 
becauſe the Nature and Quality of the Land is thereby left uncertain, ſoingitaName- 


that the Sheritf is ſtill at a Loſs what to deliver the Poſſeſſion of, as whe- id not help 
2 | it; but vide 
ther Meadow, Paſture, Ec. 8 
| | 235,339. 
Cro Jac. 654. which ſeem contrary. (5) An Ejectment of a Piece of Land called D. without ſhewing 
the Contents. Palmer's Caſe, Owen 18. the Court was divided, but after adjudged that it was well 
cnough, becauſe it was but an Action of 'Treſpaſs, and 2 were the Principal, tho' it would be 
otherwiſe in a recipe; but upon a Writ of Error in the Exchequer Chamber this Judgment was re- 
verſed. Hetl. 176. Moor 422. pl. 387. (e) So adjudged in Savil's Cafe, Ix Co. 55. and the S. P. 
held and admitted to be Law, in Style 164. Lev. 212. Bridg. 56. Hard. 133. Palm, 102. 3 Lev. 
y7. Salk. 254. pl. I. where Savil's Caſe is affirmed to be Law by Holt Ch. Jult. 


But an Ejectment for a Cloſe called D. containing three Acres of Land, Cro. Jac. 
is gootl, becauſe the Quality of the Land is mentioned, the Word Terra573: 


Paim. 102. 


ſignifying in Law arable Land. 4 Mod. 98 
An Ejec ment does not lie for a Meſſuage and forty Acres of Land, 
Meadow and Paſture thereto belonging, (4) without 4iftinguithing how Ae. Car. 
435. 
much of one Sort, and how much of the other. Rate and 
Nicholi, ad- 
judged, Cro. Car. 471. S. P. adjudged, Hard. 59. S. C. cited. (4) So where an Ejectment was 
rought for five Cloſes called Furlong, containing ten Acres of Arable and Paſture; and it was held 
naught, becauſe not ſpecified how many Acres of each there were, ſo that the Sheriff had no Rule 
to govern himſelf by in the Execution. Knight and Syms adjudged, Salk. 284. pl. 1. Holt. 263. 
pl. 2. Show. 338. Carth. 204. 4 Mod. 97. Comb. 198. S. C.—But an Ejectment of twenty 
Acres Famnorum t& Bruer. is well enough, becauſe intended of Lands of the fame Nature, viz. 
Heath, on which Gorſe and Furſe grow. Cro. Car. 179. Mod. 90. * 


An Ejectment de uno Meſſuagio five Tenemento is naught for the (e) Un- 
certainty of the Word Tenement, being of a more extenſive Signification 2 Stra. 834. 
than the Word Meſſuage, and conſequently uncertain what is demanded by Baruard. &. 


the Ejectment. —— 17 


i 5 8 Mod. 355. 
Cro. Fliz. 186. Nod and Pain, adjudged. 3 Leon. 228. S. C. Poph. 197, 203. Noy $6. Cro. 
1 : 1 364. S. P. Sid. 295. S. P. adjudged, (e) For this vide Cro. Eliz. 116. March 96. 

Ol. Abr. 80. 


i But an Ejectment for a Meſſuage or Tenement called the Black Suan Sid. 298. 
ls = becauſe the Addition reduceth it to a Certainty of a Dwelling-3 Mos — 
Oule. - =P 424d. 4:70, 


Vo, II. N . | | So 
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| 
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Hard. 173. So an EjeQment for a Meſſuage or Burgage in H. is good. becauſe 

— oh. ſignify the ſame Thing in a " 12.94 * 0% ee 
* An Ejectment does not lie de Repofitorio, becauſe it ſignifies a Voider or 

Ceo. One Cupbord, as well as a Warehouſe, and therefore uncertain what is demand. 

888. ed; but if it had been with an Anglice, a Warehouſe; this had confined 

25 454- it to that particular Thing. 


. An Ejectment for one hundred Acres of Waſte, or fro centum acris 
Hancock and (a) montis, was held naught for the Uncertainty, becauſe both Waſte and 
Price, ad. Mou tain comprehend ſeveral Sorts of Lands, but for one hundred Acres 
Judzed, be- of (I) Fogg is good, in Ireland, becauſe the Word there hath but one Sig- 


caũſe it may - . 
STOR a 7 nification, and comprehends but one Sort of Land. 


Land of any 
Quality. (2) Palm. 100. Siafford and Macdonnough, adjudged upon a Writ of Error out of Treland, 


and the firſt: Judgment reverſed accordingly. Rol. Rep. 166. S. C. But both are denied to be Law in 
9 Vin. Abr. 336, pl. 19. 7 Stra. 71. It lies for Alder-cave, and for Cattle-gates. 2 Stra. 1063. Soit 
does for a Beaſt-gate. 2 Stra. 1084. Audr. 106. (6) Cro. Car. 512. Mzulcarry and Eyres adjudged, 
Palm. 100. S. P. Salk. 254. pl. 1. Show. 338. S. C. cited, and admitted to be Law. 


—— Fe 66. The Plaintiff in Ejectment declared upon the Leaſe of a Houſe, ten Acres 
— 364 of Land and twenty Acres of Meadow, by the Name of a Houſe and ten 
Acres of Meadow, be the ſame more or leſs, and had a Verdict, but the 
Judgment was arreſted ; for the Declaration was ſo repugnant and uncer- 
tain, that even the Verdict could not help it, in Regard the Land menti- 
oned in the Declaration is of a different Nature from that mentioned in the 
Pernonieri ; beſides the Number of Acres is ſo different, that the Words 
more or leſs cannot reduce it to any Certainty, for it were urreaſonable to 

extend them to twenty Acres more than was mentioned in the Frnome x. 
An Ejectment for a Manor ſeems ill, without deſcribing the Quantity 


rag Shag and Species of the Land contained therein. 


OI. 
atch 61. An Ejectment lies for a Garden, by the Name of three Roods of Land, for it may be 


ſometimes uſed as a Carden, ard at other Times plonghed. Godb 6. adjudged, though it was ſaid 
it might more properly have heen demanded by the Name of a Garden. An Ejeetment pre quatror 
Melendinis is good, without ſaying Wind-mills or Water-mills, becauſe both are comprehended un- 


der that Name in the Regiſter. Mod. Rep. Io. pl. 55.—An Ejectment de decem acris piſarum washeld 
good ; for the Court held ten Acres of Peaſe, and ten Acres ſowed with Peaſe, to be all one, and 


therefore certain enough, 


+ Sed ov. If the Manor is properly named, if an Ejectment wil not lie for it, if it is for the Manor, 
with the Appurtenants, without deſcending to Particulars ? 


1K An Ejectment brought for ten Acres of (e) Wood, and ten Acres of 
Wares, Under-wood, this was inſiſted upon as a bis petitum in Error, but difallow- 
: d, becauſe plainly they are of different Natures ; and thoſe who argued 

(%) Where for the Error ſeemed by their Argument to have admitted it themſelves, 
the Declara- uſe they infiſted that no Ejectment lay of Under-wood ; which ſhews 
otherThingsit muſt be of a ditterent Nature from Wood; but that Objection was diſ- 
ed, becauſe the Nature of Underwood is ſo well underſtood in the 


was of fo allow | \ 
many _ Ew, ſo that the Sheriff will have Certainty enough to direct him in the 
27 5%. Execution. | 
it was moved : : : f 
to amend it beſore the Trial came on at Bar; but it was denied, and the Jury directed to find ſepa- 


rate Damages as to that Particular. Carth. 402. cited to have been fo ruled in the Caſe of Thom» 
fon and Leecs. 
+ Tt is net a Bis hetitum in a perſonal Action. See 2 Cro. 21. 


Yay. 113. Fn EjeQment was brought de caſtro, willa & terris, without expreſſing 
adjudged the Number and Certainty of Acres; and it was held ill on a Verdi&, and 
2 a Writ, Writ of Error brought thereon, becauſe it was too generally demanded, 
cf Error out nd it was impoſſible for the Sheriff to know what Quantity of Land he 


ct Lreland. : 7 : 
4: muſt dellver upon the Hal ere facias Toll ſſionem. 
An 
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An Ejectment de omnibus & omnimodis decimis in decem Acris in D. with- 11 Co 25: 
out ſaying Garbarum fæni, Lane Agnellorum, or ſome other Certainty of 2 5 
the Nature or Quality of the Lithes, is ill, as it would be for one hundred 8 937. 
Acres of Land, without expreſſing the ſeveral Natures and Qualities of the pl. 1130. 
Land; for in this Action the Plaintiff muſt be as particular and certain in 7 


, 


his Demand of them, as he would be of Land. 3 
| | 8. C. cited. 
* But in this Action the Plaintiff is not obliged to ſer forth the Quantity *Page 171 
of every Sort of Tithe, as he muſt do of every Sort of Land, becauſe It is 11 Co. 25. 
in it's Nature uncertain, the Quantity depending entirely on the Goodneſs Hard. 57. 
and Fruitfulneſs of the Land and Seaſons, and therefore an Ejectment pro Dyer 116, 
quadam portione granorum & feni was held good, becauſe impoſſible to ſay 
how much the Quantity would be. 
An Eje&ment for a certain Place called the Veſiry in D. is well enough, 3 Lev. 96. 
becauſe that Place belonging to a Church, called a Very, is perfectly Hutchinſon 


known, and therefore the Thing demanded is ſufficiently deſcribed to have 2000 rhe it 


Execution thereof. 

In Ejectment in the County Palatine of Dur/am, the Plaintiff declared Carth. 277. 
upon a Demiſe de Mineriis carſ onum in parochia de D. generally, not ſaying Ardrews 
how many Mines, and had a Verdict, and Judgment upon a Writ of Er- —_— bite 
ror brought in B. R. the Error aſſigned was in the Declaration, becauſe of 4 Mod. * , 
the Uncertainty thereof; for not ſetting forth the Number of Coal-mines, Comb. 201. 
ſo as the Sheriff might know of how many to give Poſſeſſion; and for this Show. 364. 
Reaſon the Court inclined, that the Judgment was erroneous ; but then * 255. 
the Plaintiff producing ſeveral Precedents in Durham, and alledging that P 2. 8. C. 
all the Entries there in Ejectments for Coal-mines were the ſame as in this 


Caſe, the Judgment was affirmed. 


3. Of the Demiſe and Right of Entry in the Leſſor of the Plaintiff, 
| and of the Outter, 


Although by the modern Practice the Plaintiff is not obliged to prove 
the Leaſe mentioned in the Declaration, for that is confeſſed by the Rule 
of Leaſe, Entry and Ouſter, which he is obliged to enter into ; yet that 
being only deſigned for Expedition in the Trial of the Right, and not to 
| give the Plaintiff a Right of Action which he had not at Law; therefore it 
muſt appear by the Declaration, that the Plaintiff had aQually the Poſſeſ- 
fion, and was ouſted thereof by the Defendant ; hence it is, that (a) if A. a(a)Rol.Rep, 


Leſſee for Years, makes « LOWE Will, and B. is ejeQted, A. can- 3. 
not have this Action upon that Ouſter, becauſe though the Poſſeſſion of 


B. was in Law the Poſſeſſiom of A. yet the Treſpaſs vi && armis, which is 
complained of in this Action, muſt be againſt the actual Poſſeſſion, and 


that was in B. 


But A. may maintain Ejectment, if the Perſon who ouſted B. refuſes to deliver up the Poſ- 
ſeſſion to A. See the next Note. : + 


So if A be Leſſee for Years, the Remainder to B. for Years, and A. is | 
ejeted, and then his Term expires, B. ſhall not have an Ejectment on the 
Ouſter of A. becauſe the Poſſeſſion was not actually in him, and therefore f 
he cannot complain of a Treſpaſs done to another. 


— 


+ But on Demand and Refuſal of the Poſſeſſion B. may maintain Ejectment, for he has Title, 
and the Perſon in Poſſeſſion hath not any, and on Trial of an Ejectment, tis the Title only comes 
in Queſtion, The Ouſter js confeſſed by the Rule; and I do not conceive that, in this or the prv- 
ceding Caſe, a Demand of the Poſſeſſion is actually neceſſary, 


N 2 Alfo 
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Alſo the Leſſar of the Plaintiff muſt have a Right of Entry when thi; 

Action is brought; for if his Entry were taken away he is a Diſſeiſor, and 

cannot enter to make a Leaſe to try the Title; and therefore where "Tenant 

vid. Tit. in Tail makes a Diſcontinuance, the Iſſue in Tail is put to his Formedyy, 

Diſcontinu- and cannot have his Ejectment, becauſe his Entry by the Diſcontinuance is 
2 451 taken away. 

Alſo by the Statute of Limitations 21 Fac. 1. cap. 16. none ſhall make 
an Entry into Lands, but (a) within Twenty Years after their Right or 
page 172 Title, which ſhall firſt deſcend or accrue to them; but this Act hath the 
(% Where uſual Savings for Infants, Feme Coverts, Cc. which vide under Title Li- 


the Plaintiff 9411075. 

was nonſuit- 

ed, becauſe not able to prove that he had been in Poſſeſſion for twenty Years. Keb. 68 1. Hard, 
461.— hat this Statute ſhall not affect the King or his Tenant. Hard. 176. 2 Leon, 206. Cro, 
Fliz. 331.——Nor a common Perſon whoſe Tenant has been in Poſſeſſion, and has paid the Rent, 
for the Poſſeſſion of the Tenant is the Poſſeſſion of the Landlord. 2 Keb. 127. So the Poſſeſſion 
of one Jointenant is the Poſſeſſion of. the other, ſo as to prevent the Statute from being a Bar in 


the Ejectment ; ſo of Coparceners. Salk. 285. pl. 19. 


Cro.Jac.g1r. If a Rent be granted in Fee, or otherwiſe, to A. with a Clauſe or Pro- 
Lev. 150. viſo, in caſe it be in Arrear, to enter and hold the Land till the Arrears 
Sid. 223, be fatisfied out of the Profits thereof, if the Rent be in Arrear, A. may re- 
— 79 cover the Poſſeſſion in an Ejectment; for this Proviſo creates an Intereſt in 
Raym. 135. the Land to anſwer the Rent; and regularly, whoever hath an Intereſt 

may demiſe the ſame to another, and conſequently the Perſon claiming un- 
der ſuch Demiſe may maintain an Ejectment; and this 1s now a fettled 
Point where the Rent is created by Grant at Common Law, or by Way of 
Uſe ; but in this Caſe there muſt be an (Y) actual Entry made, becauſe the 


(5) For it Title of the Land accrues by the Grantee's Entering. 


feems now 
clearly | 
agreed that the Confeſſion of Leaſe, Fntry and Ouſter, is not a Confeſſion of any Entry ſufficient 
to make out the Plaintiff's Title, where an Entry is neceſſary thereto, but the Party muſt actually 
enter, as appears by Saund. 319. Sid 233. Mod. 10. Vent. 42, 332. 3 Keb. 218. Salk. 246, 
pl. 2. Skin. 424 t. But by the Stat 4 Geo. 2. cap, 28. in all Caſes between Landlord and "Tenant, 
the Landlord for Nonpayment of Rent may deliver a Declaration in Ejectment, or ſerve the fame, 
as by the Statute is preſcribed, and fuch ſerving ſhall be ſufficient without a Demand or Re-entry,— 


And, note, that if a Man enters and delivers a Declaration in Behalf of the Leflor of the Plaintift; 


this is no Entry to avoid a Fine, unleſs an expreſs Authority was given to enter for thut Purpoſe, be- 
cauſe the Entry muſt be puriuant to the Intention, and that was to deliver a Declaration in order 
to try the Plaintiff's Title, and not to make any Title to the Leilor of the Plaintiff, Mod. 10. 
Clerk, Rowell and Phillips, Saund. 319. Vent. 42. 


* 


Sed gu. Ii Entry now neceſſary in any Caſe but to avoid a Fine? That ſeems to be now the 
ſettled Doctrine. See 3 Burr, 1897. ä 


Cro. Eliza. A. covenanted to ſtand ſeiſed of Land to the Value of 100 J. per Ann. 
Now e the Uſe of himſelf for Life, and aſter to the Uſe of his Daughters, who 
Nete, That ſhould Le unmarried at the Time of his Death, till they ſeverally ſhould re- 
in theſe Caf ceive and levy 500 J. a- piece, the Remainder to his Son; A. died the 30 
. and the eldeſt Son entred 42 Fiz. the eldeſt Daughter (there being 
is, to apply four of them) brought her Ejectment, but did not recover the Lands, be- 
to a Court Cauſe her Entry was taken, the having paſſed the Time allowed her to en- 
of Equity. ter and receive the Profits ; otherwiſe ſhe might keep the other Daughters 
out of the Perception of the Profits ; for if the eldeſt Daughter lets the Son 

enjoy during the Time the Profits may be levied, the lapſes her Time, and 

muſt therefore have Remedy againft the Son who reccived the Profits in her 
Prejudice, and cannot charge the Land with her Portion which is then one- 

| rated with Portions to be raiſed for the younger Sitters. 

I.awEjeam. The Plaintiff muſt lav the Commencement of his ſuppoſed Leaſe in his 
76, Declaration to have been preceding the Ouſter and Ejetment by the De- 
fendant ; for though ſuch Ouſter be a Wrong, yet it can be no Wrong - 

the 
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the Plaintiff if it was done before his Title commenced ; (5) as where the (5) Yelv. 
Plaintiff declared on a Leaſe made the 27th of April, Anno primo Regis, 5% 
and laid the Ouſter by the Defendant to be the 26th of April, Ann? prims 
freedie, this was held bad, becauſe it was plain the Plaintiff had no Title 
till the 27th, and therefore that Ouſter the 26th was no Treſpaſs or Injury 

him. 
5 So if the Leaſe had been made 27 April, habend. a Did" 27 Atril, wir- 1 Sic. 8. 
tute cujus the Plaintiff entered and was poſſeſſed till the Defendant foſtea 3 Mod. 198. 
eodem 27 die Aprilis did eject him; this is bad, becauſe the Ejectment was Ld. Raym. 


before the Plaintiff's Title commenced, for the Leaſe did not commence 77; . 
till 28 April. F | £70. 
| 3 Salk. 8 


10 Mod. 2, 177, 265. 12 Mod. 113, 125. Barnes 12. 2 Barnes 13, 153, 183. See 2 Stra. 
1086. Andr. 125. Caſes Temp, Hardw. gt, 99. 2 Barnard. X. B. 217, Cro. Jac. 135, 258. 
Cro, Jac, 96, 154, 312, 662. 2 Bul, 29. cont”. | 


+ Sed gu. If codem die Aprilir, might not be rejected as Surpluſage, the Declaratfon adjudged 
good ? 


But if the Leaſe be made the 27, habend. from thenceforth, there the Cro. ac. 258. 
Ejectment may be laid the 27th, becauſe the Leaſe commences the 27th, 5 Co. 1. 
and an Ejectment may be the ſame Day ihe Plaintift's Title commences. | 

gut the Law doth not neceflarily oblige the Plaintiff expreſsly to men-+Pager73 
tion the Day of the Ouſter, fo it appears to be after the Term commenced, 
and before the Action brought; for where the Declaration was on a Demiſe 2 
the 25th of March primo Regis, for three Years, by virtue whereof the Saith. My 
Plaintiff entred and was poſſeſſed, until the Defendant pe/tea, wiz. Anno 
ſupradia” entred and ejected him, without ſpecifying the Day of the Eject- 
ment; this was held good in Error, the Action being commenced ſecurndo 
Regis, and the Ejectment laid to be grim, it was plain from the Declara- 
tion, the Ouſter and Ejecument was after the Plainuft's Title commenced, 
and before the Action brought, and confeſſes the Plaintiff had good Cauſe 
of Complaint, though he did not ſpecify the Day the Injury was done. 

Neither is the Plaintiff, as it feems, neceſſarily obliged to alledge the 2 Rol. Rep. 
particular Day of his Entry in the Declaration ; and therefore where the _ 
Plaintiff declared on a Leaſe to commence at a future Day, wirtuze cujus he " 
entred, and was poſſeſſed till ejected by the Defendant ; this was held good 
on a Writ of Error, becauſe it is ſaid he entred by Virtue of the Leaſe, 
which could not be before it commenced, for he could not enter by.Virtue 
of the Leaſe till the Leaſe commenced ; aliter if the Declaration had been 
pretextu cujus he entred, for the Plaintiff might enter unlawfully, or be- 


fore his Time, under a Pretence of the Leaſe. 


The Plaintiff declares in Ejectment in the Common Fleas, and after an LawEoden 
Imparlance (as the Courſe of the Court is) makes a ſecond Declaration, if 78. 2 
in ſuch Cale the Plaintiſf by the nrit Declaration, ſhould lay the Ejectment Cro. Jac. 37x. 
and Ouſter before the Commencement of his erm, or omit any Matter 
of Subſtance in the firſt Dechiration, though the ſecond were right, and 
the Ouſter were laid after his Term commenced ; yet the Plaintiff ſhall 
not recover, becauſe the Declaration on the Imparlance-Roll is the material 
one on which the Action is grounded, and mutt be ſupported by it, and the 
Plea-Roll is but a Recital of the other, and therefore ought to begin with 
an Alias Prout patet, Sc. 1 


= qu. If *tis not the Declaration in the Iſſue, in Ejectment, that is entred on the Roll that 
being the Declaration to which the Defendant pleads, the firit being only in the Nature of Trois 
to bring him into Court, and of which there 1s not any one to take Advantage; as the Moment 
the Defendant appears and enters into the Rule, another Declaration is delivered with the De- 
tendaiit's Plea, in the Form ot aon Iflue. a 


And 


— 
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2 Vent. 154. And though the Declaration in Law relates to the firſt Day of the Term, 
Sid. 432. becauſe the Term is in Law conſidered as one Day, yet the Plaintiff may 
declare on a Leaſe made ſome Time after the firſt Day of the Term, and 
ſhall recover thereon, but then it muſt appear to the Court that the De. 
claration was filed after the Day of the Commencement of the ſuppoſed 
Leaſe, for otherwiſe the Plaintiff complains of an Ejectment before he had 
Title; and if the Time of filing a Bill were not examinable, the Act of 
Law, which makes the Relation of Bills to the firſt Day of the Term, 
would be an Act of Injury to the Plaintiff, and delay his Right; for then 
a Man ejeQed out of a Leaſe made in Term-time could not complain till 
Term was over. 
LawFjetm, A Declaration on a Leaſe made the 6th of May, Anno 7 of the King, 
79. do. but c. ſetting forth, that the Plaintiff was paſſeſſed guou/gue poflea the De- 
_ Carth. ſendant the 1 8th Day ej uſddem menſis anno ſeæio ſupradie ejected him; this 
ONS. objected in Arreſt of Judgment, becauſe the Ejectment, as was infiſted, 
was laid to be Anno ſexto, which was the Year before the Commencement 
of the Leaſe, that being laid to begin the 6th of May, Anno ſeptimo ; but 
the Declaration was allowed to be good by the Court, becauſe the EjeQ- 
ment was laid to be 18 ejuſdem menſis, which could not be, if it were done in 
the fixth Year, and therefore they rejected the Word /exto as inconſiſtent 
and void. | 
Cro.Jac.65z, So where the Declaration was of a Leaſe 22 May, habendum a prims die 
guter and Maii for three Years, wirtute cujus the Plaintiff entred and was poſſeſſed 
Mes. quouſque poſtea, viz. eodem die & ann), the Defendant ejected him; this on 
a Writ of Error was allowed a good Declaration, though it was inſiſte d, 
that eadem die & anno muſt refer to the firſt Day of May, which was the 
laſt Antecedent, and then the Ejectment was laid to be twenty-one Days 
before the Leaſe was made. 
* Paget74 * The Plaintiff in Eje&ment declared, that whereas J. S. by Indenture 
LawLjecu. the gth Day of June, (without ſaying when it was made or delivered) 
— did demiſe, c. habend. a die dat. figillationis & deliberationis indenturæ 
frædicb, wirtute cujus the Plaintiff entred and was poſſeſſed till the De- 
fendant the ſame Day ouſted him; it was moved in Arreſt of Judgment, 
that it was uncertain by the Declaration when the Term began, neither the 
Day of the Date nor of the Sealing and Delivering being mentioned in the 
Declaration; yet Judgment was given for the Plaintiff, becauſe after a 
Verdict it ſhall be intended not only to bear Date, but alſo to be ſealed and 
delivered the Day mentioned in the Declaration, which was the gth, for all 
Needs are preſumed to be delivered the Day that they bear Date, till the 
contrary appear. | 
But where the Limitation of the Leaſe is altogether uncertain, the 
aintiff cannot recover, becauſe where the Commencement of the Leaſe is 
uncertain, the Leaſe is void in itſelf, and then the Plaintiff cannot have à 
Title; beſides that, the Court cannot poſſibly perceive whether the Eject- 
ment was before or after the Plaintiff's Tile accrued, if ſuch uncertain 
Leaſe could give him one; otherwiſe it is where the Limitation or Com- 
mencement is impoſſible; for in ſuch Caſe the Leaſe commences from the 
Delivery, as if it had no Date, and then the Court may iudge whether the 
jectment is laid to be before or after the Commencement : But there is 


LawEjeam. 
1 P] 


| this further Reaſon for the Differerce, for the impoſſible Limitation is re, 


jected, becauſe it could not be Part of the Agreement gr Contract; but aa 

uncertain Limitation is Part of the Contract, and vitiates the whole Agree» 

ment, becauſe the Court cannot reduce it to any Certainty.  - 
Heil. 63. Thus where the Plaintiff declared on a Leate, habend. a die datus inden- 


| Brady v. ture jr ed:d. without mentioning an Indenture before; this was held bad 


Af... - - 7 . 
J 40: for the Uncertaluty when the Leaſe coinmenced. 


Bot 


\ 


' 


r 45 
But if the Plaintiff had declared on a Demiſe to him er quodilam Scrip- Vent. 137. 


tum obligat habend. a die Datus indent. predia. this had been good, be- Keb. 796, 
cauſe the Scriptum Obligatirium ſhall be intended an Indenture. 

The Plaintiff declared on a Leaſe of the fourth Part of a Houſe, in fourLawFjeam, 
Parts to be divided, by Force of which he entered in Tenement. prædicl. bs, 83. 
and was poſſeſſed till the Defendant ejected him de Tenementis prædictis; this 
was objected in Error, that the Plaintiff laid the Ouſter to be of more than 
by his Leaſe he had a Title to, for the Ouſter was de Tenementis predid, 
which at leaſt muſt be underſtood of the whole Houſe, and the Leaſe was 
only of the foufth Part; but the Objection was over-ruled, becauſe de 
Tenementis previd. ſhall be intended only of the fourth Part of which the 
Leaſe was made; beſides, it was but juſt he ſhould recover as much as he 
had Title to, though he laid his Ejettment for more. 

The Plaintiff declared on a Demiſe the ſixteenth Day of January, by an Oro. Eliz. 
Indenture dated the ſecond Day of January, without faying primo Deli- $90. 
berat. the ſixteenth, yet the Declaration was held good; for though all aw Ejectm. 
Indentures ſhall be preſumed to be delivered the Day they bear Date, 3. 
unleſs the contrary be ſhewn, and that therefore this Leaſe muſt com- 
mence the ſecond Day of January, which, 1f true, would he a different 
Leaſe from what the Plaintiff declared; yet in regard it declared on a De- 
miſe the ſixteenth, it muſt neceſſarily be intended that it was delivered 
on the ſixteenth, becauſe it cannot poſſibly be a Demiſe before the Deli- 
very, and therefore the Delivery muſt neceflarily be intended the Day 
the Demiſe is ſaid to have been made, and not the Day of the Date of 
the Inden ture. | 
But where the Plaintiff does not make mention of any particular Day Oro. Eliz. 
when the Demiſe was made, but only in general ſays, that J. S. by his 773. 
Indenture bearing Date 1 Jan. did demite to him, fo that it doth e 
appear by the Plaintiff's own Shewing, when the Leaſe commenced, the * 

* Law in ſuch Caſes conſtrues the Delivery to have been the Day it bears pa 217 
Date; and ſo the Declaration was held to be good, and nat void for the 88 175 
Uncertainty of the Commeneement of the Leaſe, as was objected. | 
Though by the modern Practice the Plaintiff is not obliged to prove ther ,vgjeam, 
Leaſe mentioned in the Declaration, for that is conſeſſed by the Rule, and +4. | 
by that Means the Miſchief of any Variance between the Leaſe declared 
on and the Leaſe produced and proved on the Trial is avoided, which was 
a Danger the Plaintiff was expoſed to, and often miſcarried by the old 
Method of Praceeding ; yet in the modern Practice the Plaintiff muft take 
Care to declare on ſuch a Leaſe as ſuits with his Leſſee's Title ; and there- 
fore (2) if there be ſeveral Leilors, and you lay the Declaration guod De- (a) Oro. Jac. 
miſerunt, you muſt ſhew in them ſuch a Title that they might demiſe the 613. 
Whole, far the Ward Demiſerunt muſt be taken in Pleading, according toꝰ eb. 376. 
the legal Senſe it bears; and therefore, if any of the Leſiors have not a 
legal Intereſt in the whole Premiſes, he cannot in Law be ſaid to demiſe 
them, for it is only his Confirmation where he is not concerned in Intereſt, 
and therefore the Confetfion of this joint Leaſe doth not help, becauſe you 
do not confeſs the Title by the Rule. | | 
So where the Plaintiff declared on a Leaſe made by A. and B. and its Co. 14. b. 
appeared on the Trial that 4. was "Tenant for Life, Remainder to B. in 15: a. 
Fee; this on a ſpecial Verdict was adjudged againſt the Plaintiff, becauſe r 37. 
it could not be the Leaſe both of A. and B. to paſs the Land in præſenti — 22 
to the Plaintiff, for during the Life of A. it could not be his Leaſe only, be- Rol. Rep. 
cauſe he was the Tenant in Poſſeſſion, and B.'s joining in the Leaſe 299. 
amounted only to a Confirmation, but could paſs no Intereſt during the ** 12 5 
Life of A. and therefore the Allegation of the Plaintyt, that . and B. did * 
demiſe, was not proved. | | 

In 
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Hard. 330. 


r 
If the Plaintiff declares on a Leaſe made by A. and B. and on the Tria 


* Rep it appears that they are () Tenants in Common, the Plaintiff cannot veco— 
342. ver; but if A. and F. had been Fointenants, a joint Leafe to the Plaintiff 
2 Vent.214. had been good, and he might have declared quo Demiſerunt; and the 
Comb. 190. Reaſon of the Difference is, that Tenants in Common are of ſeveral "Ties, 
51 and therefore the Freehold is fevera] . and if they be diſſeiſed they ſhall be 
Ej cent i: put to their ſeveral Actions; as thereſore the Lands of Tenants in Commun 
brought by are to be conſidered as different Eſtates depending upon different Titles, the 
one 1enant plaintiff thall not recover, becauſe that were to allow the Plaintiff to ty 
—— a two ſeveral and different Titles in one Iſſue at the ſame Time; and there. 
ther, there fore the Plaintiff to make out his Title muſt ſnew ard prove that each de- 
muſt be an miſed the Whole to him, or elſe he doth not prove the Declaration, whereas 
1 Diſcovery of the Tenancy in Common proves the contrary; and as they 
other or elle have different Titles to a Moiety only, ſo they could not each of them 
he ſhall not demiſe the Whole; but Jointenant; are ſeiſed per moy & per tour, and they 
be compell- derive by one and the ſame Title, and therefore each may be ſaid to de- 
* Puch miſe the Whole; and as they muſt join in an Action for any Violation of 
e . their Poſſeſſion, ſo for the ſame Reaſon too their Leſſee on their joint De- 
Per Holt. miſe (c), and Coparceners ſeem to ſtand on the ſame Foundation and Rex- 
C. J. ſon, becauſe both coming in as one Heir, the Poſſeſſion muſt be joint as 
$4 . that of Joinrenants. 


12,916,727. - : 
2 1.4. Raym. 7:0, 830. 8 Mod. 19. Comyns 113. Fl. 74. Stra. $37. 2 Stra. 9e. be, 
Salk. 259. pl. 12. 2 Salk. 456. pl. 6. 12 Mod. 651, 655. (e) That to avoid any Villiculty in 
theſe Caſes, the beſt Way is * for the Plaintiff to count of ſeveral Demiles, s. e. of an undinided Asie 
ts, Ee. by A. an endivided Moiety by B. and he may add a Count for the Whole on the Demiſe of 
both or ail the Parties intitled, for I am not perſectly convinced that the Doctrine laid down in the 


Text would now hold. See farther, the Note at the End of this Head, infra 176. 


In Eje&ment the Plaintiff declared upon two Denifes of ſeveral Lands 
by ſeveral Parties, but laid only one Hahendum, wiz. Halendum Tenementa 
predifa fo demiſed by the aforeſaid ſeveral Parties for ſeven Years, and 

*Pager76lays in his Declaration, that the Defendant entered into all * the aforeſaid 
Tenements, & iſum (the Plaintiſt) 2 firma ſua prdicla (in the ſingular 
Number) epecit, expulit & amovit ; and it was atligned for Error, that the 
Carth. 224. Declaration was ill for want of another Habendum, for that the Verdict is 
_—_ _ general, and it is uncertain to which Demiſe this ſingle Habendum relates; 
Hor, ad- 


— . . but the Court held, that reddendo fmgula ſingulis it was well enough. 


R, upon a ; 
Writ of Error. Comb. 190. S. C. adjudged. 2 Vent. 214. S. C. adjudged in C. B. 


If the Heir brings an Ejectment, and pending the Suit his Anceſtor dies, 
yet he ſhall not recover, becauſe every Man muſt recover according to the 
Right he had at the Time of the Action brought; but during the Life- 
time of the Anceſtor the Eje&ment was done to him only, and therefore to 
be punithed by the Anceſtor, for one Man cannot complain in a Court of 
Juſtice of an Injuiry done to another. 

A Leaſe made by a Guardian to try the Title of an Infant ſeems good ; 
for though ſuch Leaſe may be voidable as to the Infant, yet a Stranger 
cannot defeat it; and if the Leſice ſhould not be allowed to maintain his 
Ejectment on ſuch Leaſe, the Infancy would deprive the Minor of that 

Remedy of puniſhing the Treſpaſſor, which Perſons of full Age are intitled 
to, which were to deny the Minor the common Right and Privilege of other 

_ Subjects. ; 
. A Man may bring an Ejectment on a joint Leaſe inade by Baron and 
Cro ac 335, Feme, of the Lands of the Wife, ſo the Leaſe be made by herſelf in Per- 
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Raym. 463. 
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ether it be by Parol or Indenture; for the Contracts of the Wife 477, 617. 
relating to her own Eſtate are but voidable during the Coverture, that ſhe 3 3 
may have the Benefit of them after the Death of her Huſband, if they ſhall“ 7“ 48. 
be for her Intereſt to confirm them ; and the Huſband ought to join in the 

Leaſe, becauſe they are conſidered in the Law but as one Perſon, and he 

having, during the Coverture, an Intereſt in the Property of his Wife, both 

mult join, and on ſuch joint Leaſe each may be ſaid to demiſe the Whole, 

and the Leſſee may maintain his EjeQment on ſuch Demiſe, becauſe during 

the Coverture he hath the Power of her Property; and therefore all his 
Contracts relating to it are good during his Life, becauſe his Pleaſure muſt 
determine her who hath reſigned her W.ill to him, but after his Death ſhe 

may avoid the Leaſe. | 

But if the Plaintiff declares on a joint Leaſe by Baron and Feme, and Cro.Jac.617. 
the Leaſe appears on the Evidence to have been executed by a third Perſon, vo «or 
by Virtue of a Letter of Attorney from the Huſband and Wife, ſuch DTT Tn 
dence will not maintain the Declaration, becauſe ſhe cannot delegate a a 
Power to a third Perſon to act for her, who hath already devolved all Power 
and Authority on her Hufband ; and therefore the Letter of Attorney being 
void as to the Wite, it muſt remain as to the Huſband only; and hence it 
hath been held, that the Leflce night in this Caſe declare on that Leaſe as 
the Leaſe of the Huſband only þ. - 

* 

In ſuch Caſes as theſe, it is not now the Practice to make any actual Leaſe, but to declare that 
A. and B. his Wite demiſfed, Sc. and perhaps to add another Count, on the Demite of A. alone. It 
the 'Venant appears, he enters into the common Rule to confeſs Leaſe, Entry and Ouſter. On the 
Trial, therefore, if he contfellcs, nothing comes in Queſtion but the Title. If he does not confeſs. 
the Plaintiff is aonſuited, for the not confeſling by the Tenant, which is marked on the Peſtea, and 


the Plaintiff ſigns Judgment againſt the caſual Ejector, ſues out Execution, and turns the Tenaut out 
of Poſſeſſiun. So that Leaſe or no Leaic caunot come in Queſtion, 


ſon, wh 


(E) Ok the Plea and — Idue in Ejet- 
ment. 


HE general Rule in the Iſſue in this Action is, that whatſoever bars LawFjedm, 
the Right of Entry is a Bar to the Plaintiff's Title; therefore the 89. 
Plaintiff muſt prove Seiſin within twenty Years in himſelf or his Anceftors, 
or you muſt prove a Deed or Seiſin in the Perſon that has a particular Eſtate 
in the Land, and that you claimed within twenty Years after the Reverſion 
accrued, or that you was an Infant, Feme Covert, Non compos, impriſoned, 
or beyond the Sea at the Time when the Title accrued. 
* Fine and Nonclaim, which take away the Eatry, are good Pleas in *Pager77 


this Action in Bar of the Plaintiff's Right of Entry. Vide Tit. 
Fines and Re- 
Accord is a good Plea in Ejectment, as is alſo Antient (a) Demeſne. 8 


* 
CQ. 77. 


Petoe's Caſe. (a) which may be pleaded without Aſſidavit. 2 Ld. Raym. 1418. 2 Barnes 1 51.+ 


li — 


t Lu. If any Plea is now uſed in Ejectment, but the general Iſſue, Not guilty, except in the 
Caſe of antient D meſue, and if every Thing which ſhews the Plaintiff is not intitled to recover. may 
not be given in Evidence, under the general liJue, as the Ti only is in queition ? Excepta Plca at 
the Aflizes of Entry into Part, Puis durreigu Continuance, Ide Yelv. 180. Cro. Car. 261. 


) Of 


— Pr, r e _— —  _——_— — 


; 
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F) Ok the Uerdit and Judgment in GEjet: 
ment. 


S the Verdict is the Ground of the Judgment, it ought not to be en- 
tred for more Land or different Parcels than the Deferdant was found 
guilty of by the Verdict; but a Variance between the Verdict and Judg- 
ment, occaſioned by the Miſpriſion or Default of the Clerk in entring the 
Judgment, is not fatal, but hath been amended by the Court after a Writ of 
Error brought; as where the Plaintiff had Judgment 9% recuperet Termi- 
num of a Meſſuage and ten Acres of Land, and the Verdict acquitted the 
Defendant guoad the Land, here the Judgment was larger than the Verdict; 
and becauſe it appeared to be the Miſpriſion of the Clerk, who had not pur- 
fued the Verdict, which ought to have been his Guide in making up the 
Judgment, and no Miſtake in Point of Law in giving the Judgment, there- 
fore the Party ought not to ſuffer for his Miſpriſion, ſince the Statute of 
8 H. 6. cap. 12. gives the Judges, in Afhrmance of their Judgment, Power 
to amend and reform what in their Diſcretion ſcems to be the Miſpriſion of 
Clerks T. 


$ Though a Plaintiff declares on a Demiſe of the Whole, and recovers but a Moiety, Ec. ye: 
the 2 is now entred up, that he recover his Term of and in the 'Tenements aforctaid, c. 
but he muſt only take in Execution, a Moicty, Oc. according to his Recovery. 


F. N. B. 220. If the Plaintiff hath a Verdict for all, the Entry of the Judgment is, that 
— o. Elia. the Plaintiff recuperet terminum werſus Def” de & in Tenementis pr edid. & (6) 
( 5) But . quod def” capiatur. 

ſeems, that 

fince the Statute 5 & 6 . M. c. 12. which takes away the Capias pro Fire, no judgment 
of Caviatur ſhall be entred againſt the Defendant, nor any hing in few thereot, but the Clante: 
Mall be totally left out of the Judgment, but then the Plaintiff is to pay the Officer, in lieu of the 
Fine, fix Shillings and eight Pence, which is to be allowed the Plaintiff in his Colts, Carth. 390. 
Liaſcy and dir Talbot Clerke, 5 Mod. 285. >. C. 


Law EjeRt*. But if the Judgment in Ejectment be entred quod recuperet Piſſeſſionem 
| termini prædidt t, this is as well as if it had been recuperet Terminum fred, 
becauſe both ſignify the ſame Thing, the Polleiſion itſelf being to be reco- 

vered on the Habere. facias Poſſeffeonem. 


+ The proper Entry is that the Plaintiff recover 4is Term, of and in the Tencments aforeſaid, c. 


Sav. 28. And hence it is, that if the Term expires pending the Suit, the Plaintiff 
cannot recover the Poſſeſſion, becauſe the Court cannot give the Plaintiff 
Judgment for the Land, when it appears upon the Face of the Record, that 

(e) Co. Lit. his Title to it is determined; yer he (c) ſhall have his Judgment for Da- 

8. mages, becauſe the Treſpaſs ſtill remained. | 

_ Car. Jn Ejectment againſt Baron and Feme, the Huſband vas acquitted and 

— 4 and the Wife found guilty ; the Judgment was quad capiantur || ; and held good, 

Cogghill, becauſe that is only for the Fine, which the Huſband mult pay, for the 

| Sce ſupra, Wife cannot. 

f If the Defendant be acquitted af Part, and Judgment he entred qroz 
3 Def fit quietus quoad, &c. that Part whereof he is acquitted ; this is Errar 
763. 77 0 ragged Cache rety oy ;. in i enen 

becauſe the Judgment in this Action is not final, as in the Writs of Right, 
and the judgment in this Action dath rot protect the Defendant from any 
further Suit, but only quits againſt the Title ſet up by the Plaintiff in that 

Action; 
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Action; but ſince it appears that the Plaintiffs Demand was groundleſs as 
to that part whereof the Defendant was acquitted, the Judgment as to that 
part muſt be ſet down to be quod Def eat inde fine die; the Plaintiff as to 
that having no farther Cauſe to detain him longer in Court. 
* If one of the Defendants (a) die after a Verdict, the Plaintiff ſhall have page 178 
udgment againſt the Survivors, on his ſuggeſting the Death of one on the 


Roll, but then the Judgment muſt be entred as to the Perſon deceaſed guod 98 


Quer nil Capiat, Oc. either of the 

Plaintiffs or 
Defendants makes an Abatement, vid Tit. Abatement, and Moor 469, Cro. Car. 51314. Jon. 
401. Law Ezctm. 9 —3. The Death of one Plaintiff or Defendant, where there is another ſur- 
viving, not to abate the Suit. 8 9 W. 3.c. 11. $ 7,—Andihe Death or a Party between Verdict 
and judgment, not to be Error, provided judgment be eutred within two Terms. 17 Car. 2. c. 8. 


If an Ejectment be brought againſt Baron and Feme, and the Plaintiff hath 

a Verdict agaigſt both, and betore Judgment the Huſband dies, the Plain- , 1 b. 
tiff may on the Suggeſtion have Judgment againſt the W ife, not only becauſe Cro. Jac. 356. 
this is a Treſpaſs committed by the \\ ife, and that therefore the 1s puniſh- lu Eſectient 
able for her own Act, which is injurious to arother ; but becauſe where _— ſeve- 
the Wife is found Guilty of the EjeQtment, ſhe mult have obtained that ly W on 
unlawful Poſſeſſion, either jointly with her Huſband, and then it ſurvives, Leaſe, Entry 
or elſe the had the whole Poſſeſſion in her own Right, and in either Caſe and Ouſter, 
the Plaintiff may puntſh her, and recover the Poſſeſſion, which is wholly in when = 
her on the Death of her Huſband. | en 7 

1 Verdict ſnall 
be. Com. Rep. 113. pl. 74. 2 Salk. 4-6 pl. 6. judgment muſt be moved for the ſame Term in 
which the Declaration 1s delivered. 2 Barnard. X. B. 144. 


— 


(6) Ok the Urit of Execution: And herein, 
1. Of the Time when the Writ is to be ſued. 


Lthough after Judzment the Plaintiff is intitled to, and may ſue out the 
A Writ of Habere facias Poſfſ-ſfronem ; yet if he neglect to fue out Exe- vide Tix. 
cution within a Year after the Judgment, he muſt bring (S) a Scire factas, Sci. Facias. 
le) as on all other Judgments, otherwiſe the Court will award a Writ of Supplement 


ſti ö ö , to Barn 
Reſtitution guia erronice emanawit. - — cs 
Y + *® 


2Barnes14$ 

152, 154, 169. (5) Where the Defendant in Ejectment dying, a Scire facias went out againſt — 
Tertenants of the Land, and the Writ was demurred unto; for that the Heir was not named, nor 
was it alledged that any Strangers had intruded ; but the Court ruled it well, for the Heir may come 
in as a I'crtenant. Sid. 317. 2 Keb. 143. But for this vide Cro. Car. 295, 312. £yres and Taun- 
ten. Cro. Jac. 506. 2 Brownl. 145,—Where in Ejectment there was Judgment againſt the 'Teſta- 
tor, and a Scire facias agaiuſt the Executor, witnout naming him Tertenant ; and it being objected, 
that in Ejectment the Deſendant is ſuppoſed to bea Diſiciſor, and that the Lands deſcend to his Heir 
at Law, the Plaintiff took out a new Scire ſucias and amended the Fault. Carth. 2.—Where Judg- 
ment in Ejectment was for two Meſjuages, and after a Year a Scire facias upon it recited a Judg- 
ment of one Meſiuage only, to which Nu tiel Record being pleaded, it was moved to amend it, but 
denied, for there may be ſuch a Judgment ; and this does nut appear to be erroneous on the Face of it. 
6 Mod. 310. (c) It 1 to have been doubted, whether a Scire facias lay to revived. Judgment in 
Electment after the Year, becauſe by the Common Law it lay only in Real Actions; and at the Time 
of Win. 2. cap. 45. which extends it to Perſonal Actions; the I erm or Poſſeſſion was not recovered 
in this Action, but ſeems now agreed, that a Scire faclas lies to revive the Judgment in this Action 
Alter tlie Year, as well as in any other, Sid. 351. Oley ard Yiccars, Salk. 258. pl. 11. 


But if the Plaintiff bath a Judgment, with Stay of Execution for a Year, 6Mod. 288. 
he may, after the Year, take out his Execution without a Scire facias, be- — Rep. 
cauſe 


ESE CT MENT 


SeeSatk.2;8.cauſe the Delay is by Conſent of Parties, and in Favour of the Defendant; 
I. 11. and the Indulgence of the Plaintiff ſhall not turn to his Prejudice, nor ought 
3 Mod. 187, the Defendant to be allowed any Advantage of it, when it appears to be done 


189. : . 
l 43, for his Advantage and at his Inſtance. 


212, 292, 
296. 12 Mod. 377, 506, 541. Barnes 132, 2 Barnes 165, 166, 172. Stra. 300, 301. 


Keb. 785. But it ſeems this Delay of Execution, being only the Compromiſe or 
6 Mod. 283. Agreement of the Parties, is never entred on the Koll; and therefore after 


— * Year the Plaintiff ought to move the Court for the Scire facias, left the 


vities. Execution ſhould be ſuſpended ue erranice emanavit after the Year with- 
out the Scire facias. 

page iyg So if the Defendant brings a (a) Writ of Error, and thereby hinders 
the Plaintiff from taking his Execution within the Year ; and the Plaintiff in 

5 Co. 83. a. Error is nonſuit, or the Judgment affirmed, the Defendant. in Error may 


Cro. Eliz. 416. | . : I _ r "i 
> proceed to Execution aſter the Year without a Scire facias, becauſe the 


6 Med. 258. Writ of Error was a Superjedeas to the Execution, and the Plaintitf muſt ac- 
) But if the quieſce till he hears the Judgment above; beſides, while the Cauſe is de- 
Party had ending on the Writ of Error, the Cauſe is ſtill /4= Judice, whether the 


been tied up B:: 
byanlnjune-Plaintiit ſhall recover the Land or not. 


tion out of 
Chancery for a Year, he could not take out Execution aſter the Year withont a Scire faciat, becauſe 
the Courts of Law do not take Notice of Chancery Injunctions as they do of Writs of Error; beſides 
in that Caſe it had been no Breach of the Injunction to have taken out the Execution within the 
Year, and continued it down by ic. non mia hre. Salk, 322. pl. 9. 6 Mod. 388. S. C. Stra. 
Ol. + Bu now, according to the Caſe t h and Cue, et J in B. R. 32 Geo. 2. 2 Burr. 
660. If a Delay of Execution for a Year hath: ariſen from the Defendants, by Bills for Injunctions, 
and by obtaining Lime for Payment, Execution may be ſued out without a Fire facias; and if a 
Rule to ſhew Cauſe why it ſhould not be fet aſide is obtained, the Court will diſcharge it with 
Coſts. And this ſeems founded on Reaſon ; an ov. it this Doctrine will not extend to Caſes in 
Fjectment ! A Scire facias lies upon a a, way in Ejectment where a Stranger enters alter 
Judgment. KX. Zut. 1268. 3 Lev. 100. Clift 676, 677. | 


2. How the Writ is to be executed. 


« Co. 91. b. The Words of the Writ are Quod habere facias Poſſeſſionem, ſo that there 

LawEjectm. muſt be a full and actual Poſſeſſion given by the Sheriff, and conſequently 

222 all Power neceſſary for this End muſt be given him; and therefore if the 
Recovery be of a Houſe, the Sheriff may juſtify breaking open the Door, 
if he be denied Entrance by the Tenant, becauſe the Writ cannot be 

5 otherwiſe executed. 

LawEjectm. If the Plaintiff recovers ſeveral Meſſuages in the Poſſeſſion of different 

108. Perſons, the Sheriff muſt go to each Houſe and deliver the Poſſeſſion there- 
of; and this is done by turning the Henants out of each of the Houſes ; for 
the Delivery of the Poſſeſſion of one Meſſuage, in the Name of all, is not 
a good Execution of the Writ, becauſe the Poſſeſſion of one "Tenant is uot 
the Poſſeſſion of the other, but each hath his ſeveral Poſſeſſion. 

Rol. Abr. hut it ſeems by Roll, that if all the Meſſuages had been in Poſſeſſion of 

886. one Tenant, it had been ſufficient to give Poſſeiſion of one in the Name of 
all; but without Doubt the ſureſt and beſt Way is, for the Sheriff to remove 
all the Tenants entirely out of each Houſe, and when the Poſleſſion 1 
quitted, to deliver it to the Plaintiff. | 

" Leon. 145. If the Sheriff turns out all Perſons he can find in the Houſe, and gives the 

Upton and Plaintiff, as he thinks, quiet Pofletſhon, and after the Sheriff is gone there 

ers. appears feme Perſons to be lurking in the Hoſe ; this is no good Execution, 
ald thereſore the Plaintiff thall have a new Habere facias Poſſeſſrmem, be - 
cauſe he rever had Execution. | 

Where the Recovery is of Land, ard there was more demanded than re- 

coy .rcd, s ſuppole the Demand had been for 500 Acres, and a Verdict and 


; Jud g- 


— 
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judgment only for 100 Acres, it ſeems doubtful how the Sheriff is to give 
Execution. (5) Roll ſays, it is ſufficient to give the Plaintiff Poſſeſſion of (50 ROI. Abr. 
two or three Acres in the Name of the whole; and this indeed ſeems the 88“. 
ſafeſt Way for the Sheriff, becauſe he does at his Peril execute the Writ; 

and if he gives Poſſeſſion of any J and not recovered, and not in the Habere 

facias Poſſe ſronem, he is a Treſpaſſer, and ſhall be puniſhed in an Action of 
Treſpaſs ; but in regard the Hadere facias is to give the Plaintiff the Be- 

nefit of his Judgment, and that cannot be done Without an actual Poſſeſſion 

be given of the whole Quantity, it hath. been held by (c) others, that the (c) Palm. 
Sheriff does not diſcharge his Duty by giving one Acre in the Name of all; 269. 

but he ought in ſuch Caſe to ſet forth all the Acres particularly, for to have. 

it otherwiſe would be to leave the Execution uncertain, and conſequently 

not to give the Plaintiff the full Benefit and Advantage of his Judgment; 

but mote (d) at this Day the Practice is for the Plaintiff to give the Sheriff (% Law E- 
Security to indemnify him from the Defendant, and then the Sheritf to give jectm. 110. 
Execution of what the Plaintiff demands +. NE 


* 
+ The uſual Way is now to take a general Verdict, but to take in Execution only what was ge- 
tually recovered, i. e. only that Part to which the Plaintiff on the Trial made Jitle; for Leclara- 
rations in Ejectment are now general, of ſo many Meiſuages, jo many Acres of arable Land, to 
many of Paſture, Cc. See ante 177, N. 
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elf the Execution goes to the Sheriff for twenty Acres, it ſeems the Sheriff“ Page 180 
muſt give twenty Acres, according to the common Eſtimation of the County Rel. Rep. 
where the Lands lie*, | 410. 


See ante laſt Note in 179. 


3. How the Plaintiff is to be quieted, and what Relief he has when his 
Poſſeſſion is diſturbed. 


And here it is further obſervable, that this Writ of Execution is only re- 

turnable at the Election of the Plaintiff; and the Court at the Inſtance of Rol. Abr. 

the Defendant, will not direct the Writ to be returned; this ſeems to be left 2 

to the Choice of the Plaintiff, that he may take what is moſt for his Ad- A 

vantage, in order to have the full Benefit of his Judgment; and the Way to 353. 

that is, to ſuffer him to renew the Execution at his Pleaſure till a new Execu- Palm. 289. 

tion be had; but the Plaintiff cannot renew Execution after une Habere* Brow s- 

facias is returned and filed, becauſe it then appears on Record, that the Plain- gee La 

tiff hath had the Benefit of his Suit; and then the new Execution is but ac- Ray m. 282, 

tum agere, and conſequently ſuperfluous ; and therefore the Court will not 34% 402, 

oblige the Sheriff to WAKE any Return, but at the Deſire of the Plaintiff, 214 — 
1072. - 


Carth. 496. Salk. 260. pl. 1. $s Mod. 443. Comyns 61. pl. 40. 


if the Writ be returned by the Sheriff, tho' not filed, it ſeems no new2 Brown! 
Ilalere facias thall iſſue, becauſe when the Return is made, it becomes a *** 
Record, which the Court then becomes intitled to. 

But where the Writ is neither returned nor filed, there is then no Act of Palm. 259. 
Record, by which it appears to the Court that the Plaintiff hath had any 

Benefit by his Judgment; and there upon a Suggeſtion, that Vic" non mit 

breve, the Plaintiff is intitled to a new Writ, becaule the Qauilion of the 

Officer ſhall not turn to the Plaintiff's Delay or Prejudice, but the new Writ 

cannot illne till the Return of the firſt Writ be out; becauſe till the Return 

be paſt non conflar to the Court, but the Sheriff may do his Duty, and the 

Plaintiff thereby have the full Benefit of his Judgment, and then tue can 

be no Occaſion for a new Habere facias, | = 

: 
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6 Mod. 27. If the Officer be diſturbed in the Execution of the Writ, on an Affidavit 
the Court will grant an Attachment againſt the Party, whether he be the 
Defendant or a Stranger, becauſe the Writ is the Proceſs of the Court, and 
any Diſturbance given to the Execution of it is a Contempt to the Authori 
of the Court from whence it iſſues, and as fuch will be puniſhed by the 
Court. The Proceſs is not underſtood to be executed, nor the Execution 
compleat, till the Sheriff and his Officers be gone, and the Plaintiff left in 
quiet Poſſeſſion. s 

Keb. 479- But after the Poſſeſſion given, either on the Habere facias Pofſeſhonem, or 

_ and Agreement of the Parties, the Law ſeems to make a Difference where the 

OT Plaintiff is turned out of Poſſeſſion by the Defendant, and where by a 
Stranger; where it is done by the Defendant himſelf, the Plaintiff may have 
either a new Habere facias or an Attachment, becauſe the Defendant himſelf 
ſhall never by his own Act keep Poſſeſſion, which the Plaintiff recovered from 
him bv due Courſe of Law ; but where a Stranger turns the Plaintiff out of 
Poſſeſſion after Execution ſully executed, the Plaintiff is put to a new Pro- 
ceeding upon an indictment of forcible Entry, where the Force will he puniſh- 
ed, becauſe the Title was never tried between the Plaintiff and a Stranger; 
and he may claim the Land by Title Paramount to the Plaintiff, or he may 
come in under him, and then the Recovery and Execution in the former 
Action ought not to hinder the Stranger from keeping that Pofleſſion which 
he may have a Right to; and if the Law were otherwiſe, the Plaintiff 
might by Virtue of a new Habere facias turn out even his own Tenants, who 
came in aſter the Execution executed ; whereas the Poſſeſſion was given him 
only againſt the Defendant in the Action, and not againſt others not Parties 
to the Suit. 

Pagel si » Thus in the Caſe of () Fortune and en, the Court was moved for 

(2) Style an Attachment againſt Jan, for ejecting one who had been put into 

— Poſſeſſion by an Habere fac as; but becauſe it appeared that nen claimed 
under an elder Judgment, the Court would not make any Rule in it, be- 
cauſe it was Title againſt Title, and therefore left them to take their Courſe 
at Law. | 

Style 409. The Plaintiff had Judgment in Ejectment, and by Agreement afterwards, 

— Defendant was to hold the Land for the Reſidue of his Term, and held 

3˙ it accordingly for ſome Time; and the Plaintiff took out an Habere facias and 
executed it; the Defendant moved the Court for Reſtitution on the Agree- 
ment, but the Court would not grant it, but left the Defendant to his 
Action on the Caſe on the Agreement, for the Judgment was entred abſo- 
Tutely ; but if the Judgment had been entred with a Ceſſat executio for ſuch 
a Time, there, if the Plaintiff takes Execution within the Time, the De- 
fendant ſhall have Reſtitution, becauſe the Judgment was entred with this 
Limitation, that the Plaintiff ſhould not have the Fruit of it till ſuch a 
Time; but 2»#re, how this appears to the Court, ſince it ſeems the Ceſſut 
executio is not entred on the Roll. The Difference {ſeems to be between a 
Tudgment by Confeſſion, and a Judgment on Verdict, where the former i; 
given with a Cæſſat execu't ; if the F -2cution be afterwards taken contrary 
to the Agreement, the Court will ſet it aſide, and lay the Attorney by the 
Heels; but where ſudgment 1: given on Verdict, there the Verdict is the 
Foot and Ground of the Judgment, and the Court will not take Notice of 
the ſubſequent Agreement of tlie Parties, but leave them to their Re- 
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§ The Author has certainly explained the Difficulty, 
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ab Df the meſne Pꝛolits, and how to be re⸗ 
| covered, 


Lthough in Ejectment the Plaintiff, if he prevails, is to recover (6) Prad. Reg. 
A Damages, yet the Damages that he hath ſuſtained by being kept out C. P. 62. 


D Ye 3) Th 
of the meſne Profits are not (c) recoverable in this Action, becauſe it is never g 5 = . 


laid with a (4) Contiruando, and therefore comprehends only the Damages ges may be 
ſuſtained in that particular Act of Ouſter complained of, but does not ex- recovered on 


tend to the meſne Profits that were taken during the whole Ouſter, ſince à Writ of 
Act is a new Treſpaſs Inquiry; but 
AK AY EM yet aWrit of 
Error will lie 
on 2 judgment in Ejectment quad recuperet, Wc, before a Writ of Inquiry executed. Carth. 20g. 
fer Holt Ch. Juſt. (c) They are. 2 Barnes «9. F (4) Though Ejectments are Creatures of the 
Court, the Action for meine Rroſits is like "Treſpaſs with a Continuando. 2 Barnes 368. 


—— 4 


6 


+ Sed gu. If it ever has been done? Or, if it hath, yet whether 'tis not more eligible to ſuc in an 
Action for the meſne Profits, and for the Coſts of the Ejectment, &'c. 


But where a Perſon recovers in Ejectment, he may bring an Action of 
e) Treſpaſs for the meſne Profits, and recover the fame () from the Time, mau 
That this 


of the Defendant's Entry laid in the Declaration; and at the Trial it is faid. 
- 2 is the proper 
not to be neceſſary to prove any (g) Entry of the Defendant, becauſe the Action fe 


Defendant doth in the Rule corfeſ; Leaſe, Entry and Oulter ; alſo the Recovery of 
Entry of the Deſendant is found by the Recovery in Ejectment againſt ine 2 
Outs Or 
him. | Damages, 
there being 
none recoverable at Common Law in any Real Action, except in an Aſſiſe, vid: Co. Lit. 257. 19 H. 
6. 27, 28. 2 Rol. Abr. 56. 11 Co. 51. and Tit. Damages. (/) And therefore it is ſaid, that if 
a Man is put to his Election, whether to proceed at Law, or in Equity, if the Bill be for the Land, 
and to have an Account of the meſne Profits; he may elect to proceed in an Ejectment at Law for the 
Poſſellion, and in Equity upon the Account, becauſe at Law he can recover Damages for the meſne 
Profits from the Time only of the Entry laid in the Declaration. Vern. To5.* But where a Diſ- 
ſeiſor, or one who wrongfully keeps the Poſſeſſion of Lands, ſhallin Fquity account for all the meſne 
Profits during the whole Time that he has been in Poſſeſſion, vide Tit. Account. (g) Style's Pract. 
Reg. 242. Vide Skin. 424. that the Leſſor of the Plaintiff cannot bring an Action for the meſne Pro- 
fits, unleſs he entred and was ouſted, but the Leſſee may; and 6 Mod. 222. where it is holden, that 
without an actual Entry there can be no Recovery of the Profits. 


If Plaintiff can prove his Title accrued before the Time of the Demiſe, and prove Defendant to 
have been longer in Poſſeſhon, he ſhall recover antecedent Profits; but in ſuch Caſe the Defendant 
will be at Liberty to controvert the Title. Jide De Coſta and Attins. Ni. Pri. 86. 


lf Treſpaſs be brought for the meſne Profits, and the Action is brought“ Paget 82 
againſt a Stranger to the former Verdict, it mutt be brought in the Leffor'sSid. 279. 
Name, and the Title may be ſtood upon, for there was no Leaſe, and no Reb 944, 
Reaſon for an Eſtoppel; but if it be brought againſt the Defendant in Ejea-? 20307: 
ment in the (% Lefſee's Name, there the Verdict ſhall be concluſive Evi-(3) That if 
dence, and ſhall bind the Leſſor of the Plaintiff, though no t Party to the fuch Leflee 
Record; and in this Caſe it is ſufficient to prove the Value of the meſnereleaſes the 
Profits, without entring into the Title. erin it is 

onrempt, 
for which 
he will be committed. Skin. 247. pl. 1. Salk. 261. 


— IOOT 
— —— 


+ He is conſidered as the real Plaintiff, and it's his Title that is tried and determined inthe Ejectmeat. 


(1) Df 


rer. 


(1) Df bzinging a new oz ſecond Ejetment, 


NE of the Advantages attending this Action is, that a Man may 
have a Remedy toties quoties, in being allowed to bring as many Fjeg. 
(5)1oMod.x, ments as he pleaſes, (5) which has ſometimes proved a very great Miſchief 
but is yet without Remedy; for though it has been ſomtimes attempted in 
Chancery, after three or four Ejectinents, by a Bill of Peace, to eſtabliſh 
the prevailing Party's Title; yet it hath been always denied to alter the 
Courſe of the Law, for that every Termor may have an EjeQment, and 
every new Ejectment ſuppoſes a new-Demiſe ; and the Coſts {| in Ejeclinent 
are 2 Recompence for the Trouble and Charge to which the Poſleflor is 
put; but where the Suit begins in Chancery for Relief touching pretended 
Incumbrances on the Title of Lands, and the Court has ordered the Defen d- 
ant to purſue an LjeQment at Law, there, after one or two Ejectments 
tried, and the Right ſettled to the Satisfaction of the Court, the Court h:th 
ordered a perpetual Injunction againit the Defendarit, hecauſe there the Suit 
is firſt attached in that Court, and never began at Law ; and ſuch precedent 
Incumbrances appearing to be fraudulent and inequitable againit the Poſ- 
ſeflor, it is within the Compals of the Court to relieve againſt it. 


And if the Coſts of a former Ejectment, at the Suit of the fame Party, are not paid, the Court 
wi on Motion, ſtay Proceedinęs till they are paid.—lf the firſt Ejectment was in C. L. and a Rule 
there to ſtay him in a ſecond, till Colts paid, there ſhall be the fame Rule in B. K. if he afterwards 
" ſues there. 1 Salk. 255.—lo avoid Miltakes, it's proper here to obſerve, that the D-fendant in a 
former Ejectment ſhall not be reſtrained, if the Verdict was againſt him, till he pay the Colts; for 
tho? there was a Recovery againſt him, the new Ejectment by him is not vexatious. K. 4 Mod. 379. 


44 27 If a Man has (c) a Verdict in Ejectment, and Coſts taxed, and an At- 
8 N 23 g, tachment iſſues for Non- payment of the Colts, the Defendant ſhall not 
226. have an Ejectment againſt the Plaintiff in the ſame Court till he hath paid 
Str. 548, Colts; but he may proceed in EjeQment in (4) another Court withou: 
0 i the Coſts paid; the Reaſon is, becauſe the ſame Court will ſee an Obedience 
Plaintiff is paid to their Rules before they will ſuffer the diſobedient Perſon to proceed 
nonſuit, he in a Cauſe of the ſame Kind; but another Court cannot take Cogniſance of 
cannot bring the Rules of a diſtant Court; but every Court can inforce Obedience to its 


a ſecond 
Ejectment, Own Rules. 


without pay- | 
ing the Colts of the firſt. Salk. 255. pl. 4. Comb. ITo. (4) Vide the Note on the preceding Clauſe, 
Sc. 2 Barnes 107. Andr. 17, 298. 2 Str. 1099, I105, 1152. 


No new Ejectment ſhall be brought by the Deſendant after Recovery 
Ty againſt him, till he has quitted the Poſſeſſion, or the Tenants have attorned 
= 2 to the Plaintiff; ſo that he be in Poſſeſſion, and the Defendant out. 


Court would 

not ſtay Proceedings in one Ejectment till the Event of another was determined. Barnard. X. B. 
47. But Proceedings in ſecond Ejectment ſtayed till ſpecial Verdict in former determined. Andr. 
298. 2 Str. 1106. lf a Defendant againſt whom there is a Recovery brings Error, and afterwards 
delivers a Declaration in Ejectqent, he ſhall not bs bound to pay the Coſts in the firſt Ejectment 
before be procecds. 1 Salk. 259. Vet the Court will fay all Proccedings on the ſecond Eject- 
ment, till Error determined. 1 Salk. 252. | 
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(A) In what Caſes an Election is given. 182. 

(B) To what Perſon ; and herein of him that is 
to do the firſt Act. 184. | 

(C) There it ſhall be laid to continue, oz be de- 


termined. 185. 
(D) Ugat ſhall be ſaid a ſufficient Election. 186. 


——_— —— 
— 


os. oe 


(A) Jn what Caſts an Election is given. 


Deſcription of them; yer the Grant is not void, for an Acre is ep gs = 


Thing (a) certain, and the Situation may le reduced to a Certainty by (b) 80 "IA 


the Election of the Grantee. Man ſolls 

20 J. worth 
of his Land, Parcel of a Manor; this is void, it being neither certain in itſelf, nor reducible to 
2 Certainty, for no Man is made Judge of the Value, 2 Co, 36. Keilw, 84. 


F a Man grants twenty Acres, Parcel of his Manor, without any other 


So if one being ſeiſed of a great Waſte (6) grants the Moiety of a Yard- Leon. 30. 
land lying in the Waſte, without aſcertaining what Part, or the ſpecial Noy 29. 
Name of the Land, or how bounded ; this may be reduced to a Certainty 1, Co. 86. 
by the Election of the Grantee ; but it is otherwiſe in the Caſe of the King's (5) Butif A. 


Grant, for there can be no Election in his Caſe, and therefore the Grant is 9 


void for Ineerrainty. | Acres, makes 

a Feoftment 
of eighteen, without any Deſcription of their Situation, &c. it is void, and no Eletion can re- 
duce it to a Certainty, becauſe a Feoffment with Livery cannot operate in futuro. Rol. Abr. 725. 
N. Bendl. 148, And. 11. Hob, 174. Moor 181 S. C. & vide Tit. Feoffment. f 


N. if for valuable Conſideration, it may not amount to a Covenant, and intitle the Grantee 
to an Action ſor adequate Damages? 


So if a Man levies a Fine come ceo que il ad de ſon done of an Houſe and Rol. Abr. 
an hundred Acres of Land in D. where he hath there an Houſe and 118725 


Acres, (e) the Conuſee may elect which 100 Acres he will have, (4) for Gag non | 
the Election is given to him (e) by the Fine. N. Pyer 280. 


Marg ine S. P. 


4) That Ceſui que Uſe ſhall have it, Moor 102. pl. 247, 602. pl. 832, adjudged. Where the 2eviſce 
of two Acres not aſcertained ſhall have the Election. N. Dyer 280. Margin. Upon a Covenant, 
in Conſideration of Marriage, to ſtand ſeiſed of ſo much Land as ſhall be cf the yearly Value of 
forty Marks; it hath been a Queſtion, whether they, to whom the Aſſurance was made, might 
enter into any Part of the Land of the Value of forty Marks, at their Election, and hold the fame 
in Severalty ; or if they ſhall be only Tenants in common with the other; and whether they may 
chuſe one Acre in one Place, and one Acre in another; ant ſo through the whole Land where 
they pleaſe. 3 Leon. 27, vide Keilw, 84. Dyer 280, Rol. Rep. 187. Lit. Rep. 218. (e) 
But if the Conuſee renders it back to the Conuſor for a certain Number of Vears, the Conuſor 
hath the Election given him, which hundred Acres he will have, and he may elect. Rol. Abr. 72 5. 


Var. II. If 
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If a Man grants 600 Cords of Wood out of a large Wood, the Grantee 

hath Election to take them, when and in what Part of the Wood he pleaſes, 
* Page 1 84 ® without any Appointment of the Grantor, and conſequently may aſſi 
5 Co. 24, his Intereft in them to a third Perſon, and he ſhall have the like Election, 


Palmer's 
Caſe, Cro. Eliz. 819. Way 32. Moor 69 1. S. C. Jon, 276. S. C. cited, Fob, 174. like Point. 


5 Co. 24. in But if one grants to me 1000 Cords of Wood, to be taken at my Election, 
Palmer's and the Grantor or a Stranger cuts down Part of the Wood, I can take no 
e Part of that which is cut down, but muſt ſupply myſelf out of the Reſidue 
ſtill remaining. | 

Bur if A. covenants with B, that he ſhall have twenty of the beſt Trees in 
ee T- the Wood of A. to be taken at the Election of B. within ſuch a Time; it is 
and folly. 2 Breach of the Covenant in A. to cut down any Trees within that Time, 
2 Lev. 142. becauſe the Latitude of Election which B. had is thereby abridged. 


S. C. by the 

Report of which A. granted twenty of his beſt Trees, &c. and adjudged the Grantor could not 
take any in the mean Time, at leaſt without Requeſt to the Grantee to make his Election; and 
ſo it was not like Palmer's Caſe, for that being only of ſo many Loads of Wood, it wag {uflicient 


if ſo many were left for the Grantee, 


2 Rol. Abr. Tf Rent be reſerved payable at the Church of S. or D. upon Condition, 
428. but for c. the Leſſee hath his Election to pay it at either Place; and therefore to 
this vide take Advantage of the Condition, the Leſſor muſt demand it in ſuch Places, 


— * where by his own Agreement he has permitted the Tenant to pay it. 


*&. * a WS 


(B) To what Perſon; and herein of him that is to do 
| the firſt Act. 6 i 


Co. Lit. 145. II is laid down as a genera! Rule, that in caſe an Election is given of 

2 Co, 37, a. 1 two ſeveral Things, he that is the firſt Agent, and which ought to do 

fame Rule. the firſt Act, ſhall have the Election. 

Co. Lit. As if a Man grants a Rent of 205. ora Robe to one and his Heirs, the 

145. as Grantor ſhall have the Election, for he is the firſt Agent by Payment of one 
or Delivery of the other. 

Co. Lit. So if a Man makes a Leaſe, rendring a Rent or Robe, the Leſſee ſhall 

145. 2 have the Election. 

Co. Lit. But if I contract with you to pay you a Robe, or twenty Shillings, at 

145. a. Faſter, you may, after the Feaſt, bring Debt for the one or the other. 

Rol. Abr. o if a Man leaſes Lands for Years, reſerving weekly nine Quarters of 

725. Denry Wheat, or the Value thereof, as it ſhall then be ſold in the Market of M. 

and Parnell. if the Leſſee pays neither gf theſe at the Time appointed, the Leſſor may 
have his Action, at his Election, for the Wheat only; for though tlie Leſ- 
ſee might have paid any of them, at his Election, at the Day, yet after 

the Day, the Law gives the Election to the Leſſor. | 


Co. Lit. 145. If J. gives one of his Horſes in his Stable to B. B. hath the Election 


Moor 82. which Horſe to take, for he is the firſt Agent by taking the Horſe. 

ayer 91. If one grants to another twenty Loads of Maple to be taken in his Wood 
Co. Lit. of D. there the Grantee ſhall have the Election, for he ought to do the firlt 
145. % Act, wis. fell and take the ſame. | | 

Leon, cg If one ſeiſed in Fee of a Manor aliens the Manor, except one Cloſe. called 
Sir Jena N. Part of the Manor, and there are two Cloſes called V. which are Part 


Ls Caſe, of the Minor, and one contains nine Acres, and the other but three * 
e 


EL 


the Alience ſhall not chuſe vrhich of the ſaid Cloſes he will have; but the 
Alienor ſhall have the Election, which of the ſaid Cloſes ſhall paſs. 
If I have three Daughters, and I covenant that J. S. ſhall diſpoſe of voor 52 
one of them in Marriage, it is at my Election of which, and after Requeſt, pl. 197. : 
] am bound to deliver her to him. ö | Dal. 73 S. C. 
* If an Obligation be conditioned to pay B. or his Heirs annually 12 J. at page g 
Midſummer and Chriſtmas, or to pay him or his Heirs, at any of the ſaid gro Go 3 
Feaſts, 150/. the Obligor hath Election to pay the 12 J. or the 1 50 J. but 594. ' 
he ought to continue the Payment of the 12 J. annually, until he pays the Abbot and 
| 150/. Though he may at any Time determine the Payment of the 1 2/, **wveed 
? by Payment of the 1 5@/. adjudged. 
* If A. covenants with B. that A. or his Son C. or either of them, ſhall 81g 
„ work with B. at the Grinding and Poliſhing of Glaſs, B. paying to each of sir Pay © 
© them fo much, Ec. and B. requeſts C. to work with him, c., if he doth Neele and 
not, the Covenant is broken, for B. had the Election to require both or any Reeve ad- 
| of them to work with him. Judged, 
| In Debt on an Obligation, that if a Ship put to Sea, and either the Lev. 54 95 
* = Goods or the Obligor come ſafe, he ſhould pay ſuch a Sum over and above Saxer and 
| the Uſe allowed by the Statute ; the Defendant pleads, that the Obligor C=. ad- 
died before he returned, and inſiſted, that he, as his Executer, had an Elee-JAdsed. 
tion to pay at which of the Contingencies he pleaſed, and that therefore, the 
= FTeftator never returning, no Action accrued ; but it was reſolved, that the 
. Payment ſhould ariſe on either of the Contingencies ; and that this being 
* agreeable to the Intention of the PartiesÞthe Law ſupplies the Words, 


auhich ſhould firſt happen. 


* »„— 


(C) Where the Elec ion Hall be laid continue, oz 
be determined. 


"7 HERE the Things granted are annual, and to have Continu- Co. Lit. 145. 
ance, the Election (where the Law gives it him) remains to the a. 
Grantor, as well after tlie Day as before; otherwiſe when to be performed 37. 
unica vice. K = - 8 2 
As if 1 grant to another for Life an Annuity or Robe at Eaſter, and C |. 8 
both are behind, the Grantee ought to bring his Writ of Annuity in the 145 * 
Diejunctive; for if he ſhould bring it for the one only, and recover, this 
Judgment would (a) determine the Election for ever; for he ſhould never %) Vet it 
have # Wrir of Annuity afterwards, but a Scire facias upon the Judgment; we — 
which Reaſon Fitzherbert (b) in his Natura Brevium not obſerving, held an referve year. 


Opinion to the contrary, ly a Rent, 
or a Pair of 


Spurs, and the Leſſee fail of Payment at the Day, the Leſſor may diſtrain for either of them; for 
6 — Caſe the Leſſee loſes his Election only pro bac vice. Rol. Abr. 725, Co, Lit, go. b. 
ol. 152, | 


When nothing paſſes to the Feoffee or Grantee (c) before Election to have Co. Lit, 
the one Thing or the other, there the Election ought to be made in the 745+ * 


| Life-time of the Parties; and the (4) Heir or Executor cannot make the — 1 
Election. (c) When E- 


leQion cre- 


ates the Intereſt nothing paſſes till Election. Hob, 1974.—As if a Man grants one of his Horſes in 
a Stable, the Election muſt be made in the Time of the Parties, Co. Lit. 145,—But it a Man 
gives one of his Horſes to A. and B. and after A. dies, yet B. may elect, becauſe this was a 
Thing in Intereſt in them, and no expreſs Election limited Rol. Abr. 725.— hut if a Man 
5 one of his Horſes to be elected by A. and B. if A, dies betore Election, B. cannot elect, 

ol. Abr. 725,-6, (4) For if be ſhould, he ſhould take as a Purchaſer, where named only by 


way of Limitation, Leon. 254, 
O's But 
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Co. Lit, 145, But where an Eſtate or Intereſt paſſes immediately to the Feoffee, Do- 
2 Co. 36. a. nee or Grantee, there the Election may be made by them, or their Heirs or 


7. U. 
2 MIS Executors. 
page 186 , When one and the ſame Thing paſſeth to the Donee or Grantee, and 


the Donee or Grantee hath Election in what Manner or Degree he will take 
Co, Lit. this; there the Intereſt paſſeth immediately, and the Party, his Heirs or 
145.2 PFxecutors, may make Election when they will. | 

If A. being ſeiſed in Fee of a Manor, Part in Demeſne, and Part in a 
2 Co. 35. Sir Leaſe for Years rendring Rent, and Part in Copyhold, in Conſideration of 
Rewlard @ Sum of Money, by Indenture grants, bargains and ſells it to B. to hold 
Heyweed's for ſeventeen Years from the Death of A. and after A. covenants to ſtand 
* ſeiſed thereof to the Uſe of himſelf and the Heirs of his Body, and dies, 


8 and B. enters ; (a) he may elect whether he will take by the Common 


| judged. Law, or by Bargain and Sale, for A. had Power to pals it either Way; and 
Poph. 95. if he ſhould be obliged to take by Demiſe at Common Law, then B. would 
S. C 


4 loſe the Rents reſerved upon the Leaſes for Years tor want of an Attorn- 
3 2 ment; and it was alſo held, that this Election remained notwithſtanding the 
(a) A Bar- Alteration of the Eſtate by the ſecond Indenture, and the Death of the 


gain and Sale Leſſor. 
is inrolled 


uind. Paſch, and at the ſame Time the Bargainor levies a Fine to the Bargainee, he may elect to 
take by one or the other. 4 Co, 72. a, and for this wide 3 Leon, 16, 2 And, 161. 


Rol. Abr. If a Man levies a Fine 3 Oc. of an Houſe and 100 Acres ot 
725. Land in D. (where he hath there 118 Acres) and the Conuſee renders to 
the Conuſor for 100 Acres, and after the Conuſor dies, his Executor may 
ele& which of the 100 Acres he will have, becauſe this was a Thing in 
Intereſt in the Teſtator. | 
Hard. 481. There was a Compoſition between the Prebend of A. and the Abbot 
dir William and Convent of B. that the Prebend of A. and his Succeſſors, for all Time 
17 75 and to come, ſhonld have their Election yearly, either to receive Tithes in Kind 
8 of Corn or Grain ariſing within eertain Lands of the Abbey, or elſe to 
receive five Marks to be paid by the ſaid Abbot and Convent in Lieu 
thereof; ſo as ſuch Election was notified to the Abbot, or any of the 
Monks or Porter of the Abbey, Cc. and the Lands came to the King by 
the 3 iſt of H. 8. and from him to the Defendant, and the Prebendary 
came to the King by the 1ſt of Edav. 6. of Chanteries, c. and from him 
to the Plaintiff, Upon admitting the Compoſition good, it was adjudged 
that the Power of Election was gone, . becauſe it cannot now be made ac- 
cording ta the Compoſition ; but in this Caſe it was ſaid by Hale Ch. Baron, 
(5) Which that in one (5) Sou bels Caſe, in 44 Flix. where an Abbor had a Quan- 
wide in tity of Wood, to be taken yearly in ſuch a Wood, or a Sum of Money at 
Foph. 91. his Election it was held the Election was transferred to the King by the 
Stature of Diſſolution of Monaſteries. 
Co. Lit, If one enfeoffs another of two Acres, to hold the one ſor Life, and the 
14c a, other in Tail, and he before Election makes a Feoffment of both; in this 
2 Co. 37. a. Caſe the + eoffor thall enter into which of them he will, for the Feoffee, by 
S. P. this wrongful Act, hath loſt luis Election. 


(D) What 
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(D) What ſhall be ſaid a ſufficient Election. 


Fa Man gives two Acres to another, to hold the one for Life and the pf 
WE ow 6, 
1 other in Fee, and the Donee after makes a Feoffment of one Acre; (a) Rol. Abr. 
chis is an Llection to have the Fee in that. 726. 

; (a) That 
when one who is both Executor and Deviſee enters generally, without Claim or Demonſtration of 
Election, that he ſhall have the Thing deviſed, as Execator, which is his firſt and general Au- 
thority, 10 Co. 47. b. & wide Plow. 520, Cro, Eliz, 223, 2 Co. 37. b. 


* If a Man leaſes two Acres for Life, the Remainder of one Acre in Fee,“ Page 187 
and after licenſes the Leſſee to cut Trees in one Acre; this is an Election Picw. 6. 


that he ſhall have the Fee in the other Acre. Rol. Abr. 
When the Election is given to ſeveral Perſons there, the (5) firſt Elec- 726. 
tion made by any of the Perſons ſhall ſtand, Co. Lit, 


3 $46 & 
2 Co. 37. a, ſame Rule, (5) Where an Election made by Tenant for Life ſhall bind him in 
Remainder. Moor 102. 


As if a Man leaſes two Acres to A. for Life, the Remainder of one Acre 2 Co. 36. b. 
to B. and of the other Acre to C. B. or C. may elect which of the Acres 
they will have, and the firſt Election by one binds the other. 


E RK ® © M 


Writ of Error is (c) a Commiſſion to Judges of a Superior (e) There- 
Court, by which they are authorized to examine the Record, fore differs 


upon which a Judgment was given in an inferior Court, and on ſuch — M 


Examination to affirm or reverſe the ſame, according to Law, Action. 

enk. Rep. 
26. 2 Inſt, 40, Velv. 209.— But yet, if by the Writ of Error the Plaintiff therein 20 EO 
or he reſtored to any Thing, it may be releaſed by the Name of an Action. C6, Lit. 2 b.-. 
In a Writ of Error to reverſe a Fine as Couſin and Heir of the Conuſor, it need not he ſhewn in 
the Writ of Error, how he is Couſin; for it is but a Commiſſion to examine Errors, and needs 
not ſuch Certainty as other Writs, Cro, Jac, 160, 


This Writ lies where a Man is grieved by any Error in the Foundation, Co. Lit. 
Proceeding, Judgment or Execution of a Suit, 289, b, 


But for the better Underſtanding hereof I ſhall conſider, 


(A) Jn what Caſes a Writ of Erroz will lie. 189. 
And herein, ; 


1. In 


SM 0 We 


1. In what Caſes a Writ of Error is the proper Remedy 
to be relieved againſt an erroneous Judgment. 189, 

2. On what Judgments a Writ of Error will lie. 191, 

3. In what Court the Judgment muſt be given on wiach 
a Writ of Error will le. 194. 


(B) Who map bzing a Wric of Erroz, ond againſt 
whom; and herein of the Prrioiis ueteflarp to be 
made Partics thereto. 195. 

(C) Of the Time of bztaging a Writ of Erroz. 199, 


* Page 188 * (D) Of the Manner of bzinging it. 200. And herein, 


1. Of the Form of the Writ, and where the Record 
ſhall be ſaid to be removed. 200. 

2. What is neceflary to be removed; and herein of re- 
moving the Record, or a Tranſcript. 202. 


(E) Of altedging Dimunitien and granting a Certio- 
rari. 204. | 

(F) Of the Scire facias. 207. 

(G) Of the Pzoceedings after the Recozd removed; 
and herein of the Abatement of the Writ of Ecroz. 
209. 

H) How far the Writ of Errsz is a Superſedeas. 210. 

(1) To what Court a Writ of Erroz lies. 211. And 


herein, 


1. Of Writs of Error into Parliament. 211. 

2. Of Writs of Error into the Exchequer-Chamber. 212. 

3. Of reverſing Judgments in the Court of Exchequer. 
213. 

4. of Writs of Error into the King's Bench. 213. 

5. Of Writs of Error into the Common Pleas and other 
Inferior Courts. 214. 

6. Where a Writ of Error lies in the ſame Court in 
which the Record is. 215. | 


(K) Of aſſigning Errozs. 216. And herein, 


1. Of the Manner of aſſigning Errors. 216. 

2. Of aſſigning Errors in Fact and in Law. 217. 

3. Of aſſigning that for Error which appears contrary to 
the Record. 218. 


4. Of aſſigning that for Error which is for the Party's 


Advantage. 220. 

5. Where the Matter aſſigned for Error is aided by the 
Appearance of the Party, and in not being taken Ad- 
vantage of in proper Time. 221. 

6. Where Matters which might be aſſigned for Error are 
aided by a Releaſe, and the Conſent of Parties. 223- 


(L) Wnat Defence the Defendant in Erroz map 
make; and herein of pleading a — 1 5 1 
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( Of the Judgment to be given on the zit of 
Grror. 227. And herein, 


1. Where on a Writof Error, Part only, or the whole 
udgment ſhall be reverſed. 227, 
2. What Judgment ſhall be given on the Reverſal of 
the firſt, 230. 
3. To what the Parties fhall be reſtored on the Re- 
verſal of the firſt Judgment. 231. 


* (A) In what Cafeg a Writ of Error will lie: ⸗ page 189 
And herein, 


1. In what Caſes a Writ of Error is the proper Remedy to be relieved 
againſt an erroneous Judgment, 


Egularly an erroneous Judgment given in a Court of Record can (a) (% when a 

R only be reverſed by Writ of Error. Statute iser- 
roneouſly 
acknowledged, as before one that has no Authority, or if a Statute Merchant Math but one Seal 
Sc. an Audite Querelg lies, and not a Writ of Error; but if a Statute is well acknowledged, and 
the Execution erroneous, a Writ of Error lies, Cro. Eliz, 233, $10, Owen 142. Dyer 35. pl. 
27. Leon. 233. A Judgment in a Copy hold Court reverſed upon Petition to the Lord, and 
the Party reſtored to his Damages by Audita Querela. 4 Co. 30, b. Where the Fact aſſigned for 
Error is in the Suggeſtion of the Writ irſelf, and not in any of the Proceedings in the Cauſe, no 
Writ of Error lies, but the Party muſt bring an Audita Qzerela, Carth, 282. 4 Mod. 314. Salk, 
262. pl. 3. burfor this vide Tit. Aadita Querela, 


Thereſore if the Tenant in a Cui in vita dies ſeiſed (5) pending the 28 Af, 1. 
Writ; and after Judgment is given againſt him, which is erroneous, and Rol. Abr. 
after the Recoverer ſues Execution againſt the Heir, and ke brings an be * — E 
Aſſiſe, he ſhall not avoid this Judgment againſt his Father, by ſaying, that 3 pP *#** 
his Father died pending the Writ; for the Judgment is nat void, but only (5 80 if in 
voidable. Ejectment 

| A the Defen- 
dant had died after Verdict and before Judgment, his Heir could not avoid the Judgment but by 
Writ of Error. Rol. Abr OG that this is aided by 16 & 17 Car, 2. c. 8. and cannot be 
taken Advantage of on a Writ of Error; tor which vide Tit, Amendment and Feofail. 


In an Action upon the Caſe, if the Plaintiff be nonſuit, and after it is Rol. Abr. 
entered, that he Reliquit actionem ſuam, Q fatetur ſe nolle ulterius proſegui, . 
upon which Coſts are aſſeſſed, though it be admitted, that this Judgment 2 wA 
is erroneous, becauſe this is not any Nonſuit, as it is entered; yet in an judged, 
Action of Debt for the Coſts, the Defendant ſhall not avoid it by Plea 
without a Writ of Error; for it is a Judgment de facto not void, but only 
voidable by Writ of Error. 

If a Man recovers againſt the Principal, and ſues a Scire facias againſt the 


Bail, they cannot ſay the Principal died before the Judgment, and (c) ſo Rol. Abr. 
avoid the Judgment by Plea, for it is againſt the Record. E10. Enz. 
| If :99. 8. C. 


Leon. 101. 8. C. () But it is a good Plea by Way of Excuſe for not bringing in the Body, but not 
to avoid the Judgment, being a Record, which muſt be avoided by Writ of Error f. 2 Mod. 308. 
oF vide Godb, 377» and Tit. Bail in Civil Cauſes, t The 
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2 Inft. £13. Tf a Fine is levied without an Original, or of more than is contained in 


but for re- the Original, it is not void, but only voidable by Writ of Error. 
verſing erro- | ; 
neous Fines and Recoveries, vide Head of Fines and Reccveries. 


Rol. Abr. Tf an Infant ſuffers a Common Recovery, in which he comes in as 
742-3 Vouchee in his proper Perſon, and not by Attorney or Guardian; tho' 
* 246. this Mall not bind him, but that he may in a Writ of Error avoid it 
. C. ior - . . "8 . 4 
this vide becauſe it is Error in Law; yet at his full Age he cannot enter into the 
Head of In- Land, and avoid it by his Entry, before he has reverſed it in a Writ of 
fancy and Error, beciuſe he himſelf is privy to the Judgment, and may reverſe it 
2 by ſuch Means, and he þ not a Stranger to the Judgment; for Judgment 
ought not to be ſubverted by Matter in Pais, without Matter of Record, 
as a Recognizance or Fine by an Infant where he appears by Attorney, and 

not by Guardian 


*Page 190 * If J. levies a F ine to B. who grants and renders to A. and his Wiſe, 


3 Co: 5. a. and the Heirs of the Body of A. this is not void as to the Wife, though the 


is no Party to the Original, but only voidable by Writ of Error. 
Hawk. P. O. By the Practice of the Court of (a) Common Pleas, a Defendant coming 
455-9. tin by Capias utlagatum the ſame Term in which an Exigent is returnable, 
_ — may avoid the Outlawry without Writ of Error, by ſhewing that he pur- 
bar whe. chaſed a Superſedeas out of the ſame Court, and delivered it to the Sheriff 
ther an Out- before the Quinto exafus, ©. or by thewing any other Matter apparent on 
lawry on the Record, which makes the Outlawry erroneous ; as the Want of an Original, 
omen ag or the Omiſſion of Proceſs, or Want of Form in a Writ of Proclamation, 
ere OY Oc. or a Return by a Perſon appearing not to be Sheriff, or a Variance 
be reverſed between the Original and Exigent, or other Proceſs, or the Want of ſuch 
in the ſame Addition as required by 1 H. 5. c. 5. 1 
or different | | s 
Term, with a Writ of Error, vide 2 Hawk, P. C. 459. and Tit. Outlawry. 


3 Init. 214. If one be attainted upon an erroneous IndiQtment, he cannot be relieved 
but by Writ of Error, for the Judgment being quod ſuſpendatur, &c. which 
is the Judgment of Law due for the Offence, it muſt be preſumed to have 
been given, for that he was guilty of the Offence ; but if Judgment of 
Aequirtal is given upon ſuch Indictment, the King need bring no Writ of 
Error ; bur the Offender may be newly indicted, for the Judgment being 


quod eat fine die, Ic. may be given as well for the Inſufficiency of the In- 


dictment as for the Party's Innocence. 
3 Inſt. 231, Alio any Judgment whatſoever, given by Perſons who had no good 


Hk. P. C. Commiſſion to proceed againſt the Verſon condemned, may be falſified, by 


ſhewing the ſpecial Matter, without Writ of Error, becauſe it is (6) void; 
: as where a Commiſſion authorizes to proceed on an Inditment taken before 

ment in the . ; | wot: e . N r * 

Marſoalſea, A. B. C. ind twelve others, and by Colour thereof the Commifſſioners pro- 

where none ceed on an Indictment taken before eight Perſons only. 

of the Par- | ; f ' 

ties weie of the King's Heel, was void, and being coram non judice might be avoided by Plea, 10 

Co. 77. 3. Brownl. 24. & wide Lev, 23, 204; 234. Vet a Writ of Error alſo lies to reverſe ſuch 


459- 
(5) a Judg- 


Judgment. Cro. Eliz. 502. 6 Co. 20, Rel. Abr. 744. Sav. 36, 2 Jon. 209. 


* That Allegation is now uſed, and the Fiction obtains, ſimilar to the Allegation of a Defendant 
ſued by Bill in B. R. being in the Cuſtody of the Marſhal. Sed gu. if they can ſupport an Arreſt 


where neither Party is cf the Houſhold. Vide 6 Co. 20. But ſee Salk. 439. 


cutory Judgment. not to abate the Suit, 8 & 9 . z. c. 11. ſ. 6. 


Te Death of the Party between Verdict and Judgment, net to be Error, provided the Judg- 
ment be entered within two Terms. 17 Car. 2. c. $,—— The Death of the Paity after interlo- 
The Death of one Plaintiff 
ci Deter.dant, where there is another ſurviving, not to abate the Suit, I. ſ. 7. 
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If one is attainted of Felony, and after, by Relation of a general Pardon, 6 Co. 5. a. 
the Felony is pardoned, he thall be diſcharged, { a) for he hath no Reinedy (a) 80 ia 
by Writ of Error, or otherwiſe, to reverſe che Attainder. Fine impoſ- 

| ed ina Leet 
be unreaſonable or againſt Law, as joint, where it ſhould be ſeveral, it may be avoided by Plea 
and Judgment of the Court in which the Suit is depending, tor there is no other Remedy. 11 
Co. 44. Gedfrey's Caſe reſolved, Roi. Rep. 75. S. C. & vide 2 Mod, 219. Vern, 170, 175* 12 
Mod. 390. Stra. 395, 536, 337, 628. 2 Stra. 1102. F 


—— 


— — 


* 9s, If the Party injured, by levying of the Fine, or by Impriſonment, for Non. payment, 
might not maintain an Action of Treipaſs, whereby the Validity of the Execution, Sc. might be 
determined ? g 


In Debt upon a Bond againſt an Adminiſtrator, if he pleads a Judgment 1% * 
recovered againſt the Inteſtate, and that he hath not Aſſets ultra, Ofc. the x els 
Plaintiff may reply, that an Action was brought againit the Inteſtate, and Caſe, t& wide 
that he died before the judgment; and that after his Death, Judgment Vaugh. 94. 
was given ; for being a Stranger to the Judgment, he can neither bring — Eq. 
Error nor Deceit, and has no Way to avoid it but by Plea.* ep. 308. 


* 9, If this could be done now, Since the Statute of 8 & 9 V. 3. c. 11. /. 6. if there was an 
interlocutory Judgment againſt the Inteſtate in his Life-time, and final Judgment after ? wide ante 
189. n. 


If a Man is found guilty upon an Indictment of Felony, and prays his Cro. Eliz: 
Clergy, and it is allowed him, and he is burnt in the Hand, he cannot +39- | 
avoid this by Writ of Error, becauſe he is convicted only, and not atrainted ; 
but the Record being removed by Certiorari into the Crown-Office, if there 
be a Fault in the Indictment, it may be er, and Reſtitution award- 
ed to the Party of his Goods ſeiſed for that Cauſe. | | 

If a Man had been indiQted upon the Statute of 3 Tac. 1. cap. 4. for ab- Raym. 433 
ſenting from his Pariſh Church, and thereupon Proclamations had been Pzorber's 
made, that he ſhould render his Body, Sc. which not being done, he had Caſe, 
been convicted according to that Statute, yet no Writ of Error would have 
lain thereupon ; for by the Statute, after Proclama ions made, and the De- 
fault recorded, the ſame was a Conviction of the Oitence ; as if the Statute 
* gave Proceſs for the Forfeiture ; and if there was a Fault in the Record, * Page 191 
the Party's Remedy was in the Exchequer to quaſh it there. 

By the Common Law, in favorem vitæ, an Outlawry of Treaſon or Fe- Co. Lit. 2 59. 
lony might be avoided by Plea, that the Defendant was in Priſon, or in the 2 flawk. 
King's Service beyond the Sea, fc. at the Time of the Outlawry pro-! © _o 
nounced againſt him; but it ſeems that no Outlawry for any other Crime 
againſt a Parry rightly deſcribed can be avoided by the Plea of any Matter 
of Fact whatſoever. * * Sed qu? 

One who purchaſes Land of a Perfon who afterwards is outlawed of Fe-, Hauk 
lony, or condemned upon his own Confeſſion, may falfify the Record, notp, C. 459. 
only as to the Time wherein the Felony is ſuppoſed to have been commit- 
ted, but alſo as to the Point of the Offence ; but where a Man is found 
guilty by Verdict, a Purchaſer cannot falſify any more than the Party, as 
to the Point of the Oftence, but only as to the Time. TS 


2. On (b) what Judgments a Writ of Error will lie. (5) Whether 
| . it lies on a 
No Writ of Error can be brought but on a Judgment, or an Award in Judgment 
Nature of a Judgment, for the Words of the Writ are, Si Tudicium red- ag ob 
ditum fit, fo | put. Salk, 


| 504. pl. 1. 
2 Ld. Raym. 795. 6 Mod. 223. 11 Mod. 7. pl. 1. Co. Lit. 288. b. 
If 
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E If the Plaintiff be (a) nonſuit + at the M/ privs, upon which Cofts are 
Rol. Abr. , aq by the ſame Jury, by the Statutes 23 H. 8. c. 15. 4 Fac. f. c. 3. and 
(2) Man Judgment given for them againſt the Plaintiff, the Plaintiff may have 3 
— aſſign Writ of Error upon (5) this Judgment. 

rrors in 
Law or Fact, upon a Judgment given againſt him by Default. 19 Af. 8. Rol. Abr. 675.8, C. 
(5) How upon a Bill of Exceptions, vide 2 Inſt. 427, and Tit, Bills of Exception, 


Ion Judgment for Coſts, on a Nonſuit, Error lies in the Exchequer Chamber. Stra. 235. 


Rol. Abr. If a Man brings a Writ of falſe Judgment in the Common Pleas upon | 

744. a judgment given in Antient Demeſne, and reverſes the Judgment 
there, a Writ of Error lies upon this Judgment, for this is a Matter of | 
Record, | | 

If a Man is indicted for Felony, and thereupon a Capias and Exigent is 

11 Co. 41. b. awarded, but he dies before any Attainder, his Adminiſtrators may have 

cited from Error upon this Award of the Exigent, becauſe by the Award of the Fri. 

Rot. 3. 7" gent his Goods were forfeited ; and this is ad grave Damnum, Ec. though 

Fatons the Principal Judgment can never be given. h 

Caſe. 

Cro, Jae, 357. Rol. Rep. 85. 8. C. cited, 


3 Inſt, 31. If one be outlawed upon an Indictment of Treaſon, Felony, or Trel- 
paſs, but the Proceſs and Order preſcribed by the Statutes of 6 H. 8. 
cap. 4. and 8 H. 6. cap. 16. are not obſeryed, the Outlawry may be re- 

(e) Upon a verſed by Writ of Error, which (e) ex mierith Juftitie ought to oe 

Caſe ſtated granted, 

and referred 

to all the Judges, it was holden by ten of them, that Writs of Error were ex debits Juſtitiæ, and 

not ex mera gratia, except in Treaſon and Felony ; but Price and Smith held, that the Subject could 

not of Right demand them in any criminal Caſe. 2 Salk. 504. but for this wide Rol. Rep. 175. 

3 Bulft, 5t. 2 Leon. 194. Sid. 69.—-And ite, that as the Law is now fettled, a Perſon at- 

tainted of Treaſon or Felony, before he can have a Writ of Error to reverfe his Attainder, muſt 

aſſign his Errors, and thereupon have Leave from the Court to proſecute his Writ of Error. 2 Wi 

Hawk. P. C. 461.—Alſo no Writ of Error for the Reverfal of an Attainder of Treaſon or fe- 

lony is to be allowed without an expreſs Warrant from the King or the Conſent of the Attorney Wil 

General. 3 Mod. 42. Sid. 69. 2 Hawk, P. C. 461. Ld, Raym. 154. 2 Salk. 495. pl. 5. 

Vern, 170, 175. 2 Vern. 312, 313, 8 Mod. 26, 10 Mod. 188, 357, 380, 409. 71 Mod, 

373. pl. 15. 12 Mod. 544, $45, 626, 668. 2 Salk, 500, Comb. 345. Will. Rep. 445. pl. 

128. 690. 2 Will, Rep. 269. pl. 68, 270. 


2 Inft, 135. A Writ of Error lies to reverſe an Attainder of High Treaſon, though 
& vir ſome have held the contrary, by Reaſon of 33 H. 8. cap. 20. that every 
223 71, Attainder of Treaſon by the Common Law ſhould be as effectual as if by 
m 1 2. Authority of Parliament; for the Statute is to be intended of lawful Ar- 
tainders by due Courſe of Law, and not of erroneous or void Attainders; 
page 192 *and fo it was held in a Parliament held the 28 Eliz. when it was enacted, 
that no Attainder of High Treaſon, where the Party was executed for the 
fame, ſhould be avoided by Plea or Error ; but this A& extended only to 
Atrainders before that Time, where the Party had been executed, not to 
Attainders after. | 
Cro. Car. If one be convicted upon an Indictment of Recuſancy for abſenting 
$04. from Church for one Month, upon which Judgment is given, that he 
Marquis of ſhall forfeit aol but it is not ideo capiatur; this Omiſſion being appa- 
4 p16 5 rently to the Prejudice of the King, ic was held a Writ of Error would lie 
: "notwithſtanding the Words of 3 Fac. cap. 4. that no ſuch Indictment ſhall 
judged, and 8 3 
vpon ſuch be avoided, diſcharged, or reverſed, for Want of Form or other Defett 
Error ſuch 5 whatſoever, 
Judgment 
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whatſoever, other than by direct Traverſe to the Point of not coming to reverſed ac- 


Church. cordingly, 

| the King by 
his Attorney having ſignified his Pleaſure, that it ſhould be reverſed, if erroneous. Jon. 407, 
S. C, by the Report of which the Writ of Error was brought by the King, and there held, that 


a Writ of Error lay for the King, for he was not concluded by the Words of the Statute of 3. 
Fac. c. 4. 


If it be entered in an inferior Court, that the Plaintiff recuperare de- Style 265, 
beat, whereas it ought to be recuperet ; this is (a) no Judgment ; ſo (6) no (a) That it 
Writ of Error lies thereupon, for the Words of the Writ are Si Judicium is but an A- 


redditum fit. ward, wide 
Rol. Abr. 


751, (3) Where the Judgment was, that he ſhould recover ſuper recuperationem, where it ſhould 
have been ſuper recognitiorem, Yelv, 157. 


In an Aſſiſe of Darrein Preſentment, if the Parties demur upon the 17 E. 3. 5. b. 
Title, and it is adjudged for the Plaintiff, and that he ſhall have a Writ 297 ** 
to the Biſhop; a Writ of Error lies upon this Judgment before the Damag- — 8. C. 
es inquired, of, becauſe there were no Damages at the Common Law, and. 
then the Writ would lie preſently; and the Addition of Damages given by 
the Statute, to be inquired of by the Sheriff, {hall not ſtay the Writ of 
Error ; and if it be affirmed, it may be inquired of the Damages where it 
is affirmed. 

If a Man recovers by Default in a Writ of Coſenage or Aiel, a Writ of 17 E. 3. 21, 
Error lies upon this before the Damages are inquired of, becauſe the 33. 
Damages are but an Addition to the Common Law given by the Statute Rol. Abe. 
and ſo the Judgment for the Principal continues as it was at Common 2 
Law. ny 

In a Writ of Partition, if the Judgment be given quod Partitio fiat, and 
thereupon a Writ is directed to the Sheriff to —— Partition, 0 Wii of < = 2. 
Error lies hereupon, for the Judgment is not compleat till the Sheriff re- Barkley and 
urn; and the ſecond Judgment, which the Law requires herein, vis. quod Counteſs of 
t»riitio præd foret firma & ſtabilis in perpetuum, for before that the Plaintiff Far — 
my be nonſuit, or he may, upon the Return of the Sheriff, ſuggeſt to the re. ä 

It, that the Partition is not equal, and ſo have a new Partition, and may 3 643. 
alſo \jexſe before the laſt Judgment. ä Noy 71. S. C. 
adjudged. 

Cro. x. 324. 2 Bulft. 104. like Caſe adju d, & wide 2 Rol. Rep. 125. 2 — 


So if inan Action of Account, Judgment is given quad computet, and 1100. 39. b. 
thereupon ti. Pefendant brings a Writ of Error; yet the Record ſhall not Oro. Eliz. 
be removed ti the intire Matter of the Account be determined, Ne curia, Leon. 68 
Domini Regis agceret in Juſtitia exhibenda. 2 Bal. 14s, 

120. 


Bulſt, 233. | | 
35 9 Jac. 224. 2 Rol. Rep. 125. Style 290. Cro. Jac. 356. Rol. Rep. 


But if a Woman r«gyers in a Writ of Dower, a Writ of E ies * Page 
, 5 rror lies“ 193 
3 _ Writ of In iry of Damages awarded, and before the third Rol. Abr 
art aſſigned by Metes 4 Bounds, for the Judgment is perfect as to the , 50. but for 


Realty, and the Damages re given by the Statute by way of Addition. this vide 
Brown], 


127. 11 Co. 40. Rol. Abr. 760. Style 290. March 88. | 


So if the Plaintiff recovers ii „5 TOY 
: an Ejectione firme by Confeſſion, Nihil dicit Rol. Abr. 
= 7 * inf TT 47 00 a Writ of Error lies before a Writ of In- 7 61. 
"3p 3 (©) -r the Judgment, quod recuperet Poſſeſſio- Cto. Eliz. 
1 bang . wang ny preſently have Execution elk uh 8 . 
| ore, in he Merendant WEr\to be hindered from bringing a Writ Lateh — 


of Noy 95. 


| Ro I TD. 
Leon 193. of Error before a Writ of Inquiry executed, it might be in the Plainig, 
Dyer 291. Power, by refuſing to bring or execute the Writ of Inquiry, to delay the 
3 Bulſt. 233. Plaintiff for ever. | - | 
alm, 6. 


2 Rol. Rep. 126. Latch 133. Style 109. And. 145, March 8. Keb. 329. and Carth, 20 
S. P. per Holt C. Juſt. (c) So in Debt, f but otherwiſe in Treſpaſs and Caſe, where the D. 
mages are the Principal, Cro. Eliz. 255. 


* 2s, If Error will lie in Ejectment, where the Judgment is againſt the caſual EjeQor ? There 
are not, now any Judgments in Ejeftment, on Demurrer, &c, If the Tenant appears, he pleag 
the general Iſſue. If he does not appear, Judgment goes againſt the caſual Ejector, and that be. 
ing againſt a nominal or fictitious Perſon there is not any one to bring Error, Error cannot 
be ſued in the Name of the caſual Ejector. 2 Burr, 756. Barnes 179. Lide alſo ante 16 3.0 
& oft. 197. as to a præcipe quod reddat, ; 


t In Debt a Judgment by Default is final. 


Rol. Abr. So if a Man recovers in Quaste impedit upon a Demurrer, the Defendant 
2 — may have a Writ oi Error before the Writ of Inquiry of Damages returned, 
* for ſuch Writ may be awarded out of the King's Bench, if the Judgment 
Noy 66, be afhrmed there. 
Rol. Abr. If a Man recovers in a Quare Impedit, and after brings a Writ Quare nm 
far admifit againſt the Biſhop, a Writ of Error lies on the Judgment in the 
od. 439. Quare Impedit, and the Record ſhall be removed, though the other Writ 
of Quare non admiſit be not yet diſcuſſed. 
11 C. 2g; If a Quare Impedit be brought againſt Two, and one pleads to Iſſue, and 
2. the other confeſſes the Action upon which Judgment is given, he ſhall not 
| have a Writ of Error till the Matter is determined as to the other; for the 
Writ of Error muſt rehearſe all that are Parties to the Original, and as to 
one, judgment is not given; and if the Record 1s removed before the intire 
Matter is determined, there would be a Failure of Right. 
12 Co. 39.b. If in a Formedon the Tenant has Judgment for Part, no Writ of Error 
Dyer 291. lies until the intire Matter in Demand is determined, for the Judgment i 
| Si Fudicium inde Redditum fit, which Word inde goes to the intire Dema-. 
7700. 47. a, If Debt be bronght againſt divers by ſeveral Fræcipes, and Judgi"* 
2 Rol. Rep. given againſt one, he may have Error before Determination of the Ntter 


125. as to the others; for there being ſeveral Counts, the Record of hje<ount 


* and the Pleading ſhall be ſevered from the Original, and removed B. R. 
9. and yet the Original ſhall remain in C. B. for otherways the Cour of Com- 
mon Pleas could not proceed to determine the Reſidue without th Original; 
and my Lord Coke ſays, it ſeems to him, that in this Caſe, if nere be Er- 
ror in the Original upon a Certiorari, the Chief Juſtice ſhall y ceruty the 
Tenor of it. | . 
If in a Quo Warranto, Judgment be given as to Part A the Liberties 
Paim. 1, 2. claimed, that they ſhall be ſeiſed, and that the Defend's Capiantur pro 


adjudged N 8 
upon a Writ fine, and as to the other Part, Curia adviſare vult, a Wri 


of Error any Judgment given for the other Part. 


Judgment given in a Quo Warrants again e Corpora u 4 e eee e 


Error does not lie on a peremptory Mandamus, Stra. 536,—Y 
Return is allowed. Stra. 625, 


eee e „ 


E CC 


3. In what Court the Judgment muſt be given on which a Writ of *Page 194 
Error will lie. 


No Writ of Error will lie of any Judgment that is not given in a Court 


of (a) Record. (a) Not of 
= | a ſudgment 
given in an inferior Court, as the County-Court, c. Co. Lit, 288. b. Nor of a Decree or 


Sentence in Chancery proceeding according to Equity. 37 H. 6, 14, Bro, Error 95. Rol. Abr. 
744 .— But of a Judgment given in the limited Court of Chancery, called the Petty. Bag, which 
proceeds according to the Connaon Law, and holds Plea of S. ire facias for Repeal of the King's 
Letters Patent, Petitions, Monſtrans de Droit, Traverſes of Offices, Scire facias upon Recognizan- 
ces, Executions upon Statutes, and Pleas of all Perfonal Actions by or againſt an Officer or Mi- 
niſter of the Court, a Writ of Error lies in B. R. Rol. Abr. 744. Dyer 315. 4 Inſt. 80. 
Plowd. 395. & wide Rol. Rep. 287, Moor 570, Vern 131, 


The Authority of the Juſtices of Trailbaſton was by AQ of Parliament 2 Inſt. 540. 
and by the General Rule of Law, if they erred in Judgment, a Writ of + 19%. 186. 
Error lay in B. R. to reverſe their Judgment. 

If a Man be convicted (6) upon the Statute of 7 Fac. 1. cap. 11. by two 
Juſtices of the Peace, for killing of Partridges, upon Proof or Confeſſion Rol. Abr. 
of the Party, without IndiQtment ; this Judgment may be reverſed in B. R. JF 774 
being removed there by Certiorari, without any Writ of Error; fo if the , jon. —2 


Conviction had been on the (c) Statute againſt Shooting, or ſuch like. S. C. cited, 

5 and a Con- 
viction upon the Statute of Hunting in a Park, being removed by Certiorari, Exceptions allowed 
to be taken thereto. (6) Vent. 33. Like Point per Cur* wide Raym. 389. where Error was 
brought upon a Conviction ot a Riot before Juſtices of Peace, and Sheriff, upon the View, upon 
13 H. 4. 7. (e Vide Jon, 171 | 


But if an erroneous Judgment be given upon an Indictment of Barratry Cro. Jes. 
at the Seſſions of Peace, and the Party fined thereupon, and committed till 44. 
he pays it, and he removes the Indictment and Proceedings by Certiorari, 5 - — 
and himſelf by Habeas Corpus, yet he cannot be relieved, unleſs he brings a ; 
Writ of Error. 

But a Record of Force made by Juſtices of Peace upon the View, may Lev, 113: 


be quaſhed upon Motion, without a Writ of Error, agreed per 

Cur,” in the 
Caſe of the King and Chalaner. Sid, 156. S. C. and S. P. per Cur," and ſaid that a Writ of 
Error would not lie, becauſe they were not a Court. ; 


Wherever a new Juriſdiction is erected by Act of Parliament, and the Salk. e63. 
Court, or Judge, that exerciſes this Juriſdiction, acts as a Court of Judge ofpl- 5- 
Record, according to the Courſe of the Common Law, a Writ of Error Ld. Raym. 
lies on their Judgment; but where they act in a ſummary Method, or in 2 3 * 
a new Courſe different from the Common Law, there a Writ of Error lies 9 ee 
nor, but a Certiorari. pl. 3. 

396. pl. 2. 
Carth. 421, 491. Com. Rep. 76. pl. 50. 12 Mod, 386. per Helt. C. J. 


(B) Who 
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*Pager9s (B) Who map bzing a Writ of Erroz, and again 
whom; and herein, of the Perſons neceNarp to be 


made Parties thereto. 
O Perſon can bring a Writ of Error to reverſe a Judgment, who 
. N was not (a) Party or () Privy to the Record, or who was not (c) in- 
Dyer go, jured by the Judgment, and therefore to receive Advantage by the Re. 


(a) Where in verſal thereof. 

Eje d ment, ä 

Error may be brought either by Leſſor or Leſſee. Sid. 317. (5) as Heirs and Executors; but 
it an erroneous Judgment be given againſt the Parſon, the Patron cannot have a Writ of Error. 
Godb, 377, That Error and Attaint always deſcend to ſuch Perſon to whom the Land ſhould 
deſcen1, if no ſuch Recovery or falſe Oath had been. Leon. 261, (c) Hence it is that no Man 
can have a Writ of Error to reverſe a Fine that took any Eſtate by it. 5 Co, 39. Tey's Caſe, .. 
And for the ſame Reaſon the Conuſor cannot aſſign any Error in the Grant and Render, becauſe 
by th.t the Eſtate which paſſed from him by his Conuſance is reſtored to him; and therefore he 
ſhall not be admitted to defeat the Eſtate which by his own Agreement he accepted. 5 Co. 3% b. 


9 H. 6,46, So a Writ of Error does not lie againſt any, but him who is Party ur 
— — 9. Privy to the firſt Iudgmem, his (4) Heirs, Executors or Adminiſtrators. 
ol. Abr. | 
749- S. C. (4) F. N. B. 1059,——1If a Man recovers Land by Judgment, and dies without 
peg againſt whom the Writ of Error ſhall be brought, is left a N re. 9 H. 6, 49. Ro, 
r. 749. 


Rel. Abr. And therefore on a Judgment for Recovery of Land, the Writ muſt be 
Mn brought againſt him who was Party to the Judgment, although he hath 
N el nothing in the Land, and not againſt the Tenant; and on ſuch Writ the 
(e) That to Judgment may be reverſed ; but there muſt go (e) a Seire facies againſt all 
reverſe a the Tertenants, 


Fine or Re- ; 
covery, there muſt ga a Scire facias. againſt all the Tertenants. Carth. 112 


Lecn. 261, Upon this Rule, chat none ſhall have a Writ of Error to reverſe a Judg- 

5 0e ment, but he who is privy to, and hath ſome Prejudice thereby; it hath 

by wen been reſolved, that if one hath Lands on the Part of his Mother, and lofeth 

Godb. 377, by erroneous Judgement, and dies, the Heir of the Part of the Mather 
ſhall have the Writ of Error. 

Owen 68, So the younger Son, when intitled to the Land by the Cuftom of Bo- 

Leon. 261, rough Englith, ſhall bring the Writ of Error, and not the Heir at Com- 

. mon Law ; for this Remedy defcends with the Land. 

acgu ged, 

E wide Bridg. 79. Rol, Rep. 311. 


Dyer go. So if there be an erroneous Judgment, Tenant in Tail female, the [ſue 


Kel abe, female, and not the Son, thall bring a Writ of Error. 


747. 
Dyer 89. So if a Man ſettles Land to the Uſe of himſelf and the Heirs of his Body, 


Cro. Eliz. the Remainder to his own right Heirs, and dies, leaving Iſſue only a 

269. Daughter, who levies a Fine, and dies without Iſſue, and J. S. brings 4 

3 EJ- 3% Writ of Error as Couſin and collateral Heir of the Daughter, yet he thall 
never reverſe the Fine; for there could no Right deſcend to him from the 
Daughter, becauſe ſhe had but an Eftate-rail, which determined by her 
Death without Iſſue; and does not appear that the Remainder in Fee was 
in the Daughter as right Heir, wherefore J. S. ſhall not reverſe the Fine, 
quia de non afparentibus & non exiſtentibus eadem eſt ratio, eſpecially in a 
Court of Judicature, where the Judges cannot take Notice of any Thing 
that does not come judicially before them, and appear in the Pleading, 
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* If there be Tenant in Tail, the Remainder in Fee, and in a Precipe Page 196 
brought (a) againſt Tenant in Tail, an erroneous Judgment is given againſt 3 Co. 3. b. 
Tenant in Tail, and he after dies without Ifſue, he in Remainder * may 2 —4 
have a Writ of Error; for when the Statute De Donis gave Liberty to Wincheftar's 
limit a Remainder after an Eſtate tail, the Law gave fuch Actions to him Cafe. 


in Remainder as belonged to Privies in Eſtate. (a) So if Te- 
nant in Tait 


levies a Fine, and before Proclamation paſſes, a Præcipe is brought againſt the Conuſee, who 
vouchees the Tenant in Tail, c. for when the Tenant in Tail comes in as Vouchee, it is as of 
his old Eſtate ; ſo that the Privity between the Tenant in Tail and him in Remainder continues. 


Bridg. 69. Rol. Rep. 311, 
* Tenant in Remainder may bring Error againſt a Common Recovery, where the Tenant ia 
Tail, wouchee, died before the 2 ; and he need not ſet out a complete Title, but only 


ſhew the Connection and Privity between him and the Perſon againſt whom the Recovery was 
had. Sheepſhanks v. Lucas, 1 Burr, 410, In ſuch Caſe Scire facias, or any Warning to the 


Heir, is not neceſſary. Id. 


If Tenant in Tail Male hath Iſſue a Son and a Daughter by one Venter, — — 
t wen . 


and a-Son by another, and dies, and the eldeſt Son makes a Feoffment, 
and a Common Recovery is had againſt the Feoffee, in which the eldeſt is . 377. 
vouched, and he vouches over the common Vouchee ; and he after the eldeſt 
dies, the youngeſt Son may have a Writ of Error; for though the eldeſt 
ſhould have rendered a Fee-fimple to the Feoffee, according to his Loſs, 
yet he ſhould have recovered but an Eſtate-tail, vis. ſuch an Eſtate as he 
had when the Warranty was made, which would have deſcended to. 
the youngeſt, and conſequently the Writ of Error ſhall be brought by 
him. | | 
If there be ſeveral Parties to an erroneous Fine, they ſhall all join with Rol Abr. 
the Party that is to enjoy the Land, though they themſelves can have no- 747. 
thing; and this is ſaid to be neceſſary only by way of Conformity. Dyer 89. 
But if Tenant for Life, and he in Remainder in Fee, (being an Infant) 
join in a Fine, the Infant alone may bring Error for the Error in reſpect of ye ag 
the Perſon of the Infant, which is the Cauſe of the Action for him, and 11 5. 275 


for no other. 8. P. a. 
judged, and 


the Fine reverſed guoad the Infant only: For this vide Head of Fires and Recoveries, 


* 
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A Writ of Error may be brought by him that is made Party by the Law, Rol. Abr. 
though he was not originally Party to the Suit, as he who comes in as 758, 755: 
Vouchee. . . 

If Tenant in Tail within Age comes in as Vouchee by Attorney in a Rol. Abr. 
Common Recovery, he in Remainder may aſſign this for Error; for he is 755, 796. 
Party in Intereſt to the Recovery; and where a Man's Intereſt is bound by 
another's Act, it is but reaſonable he ſhould be allowed to free himſelf from 
the Miſchief of it, by taking Advantage of any Error in it. 

If A be Tenant in Tail, the Remainder to B. and A. ſuffers an erroneous Cro. Elia. 2. 
Recovery, and the common Vouchee releaſes to the Recoverer ; yet if A. 3 Co. 4. 
dies without Ifſue, B. may, notwithſtanding the Releaſe, reverſe it by Writ 
of Error; for the common Vouchee is only called in for Form; as he 
really has no Intereſt in, or Title to the Land, fo really neither does he 
make any Recompence to the Perſon that loſes the Land; and therefore it 
were unreaſonable ro carry the Notion of the imaginary Recompence fo 
far as to ſuppoſe him a rea! Sufferer, and thereby give him the Privilege of 
ſetting aſide a Conveyance by which he is no Way affected. : 

IF he in the Remainder be made privy to the Record by Aid Prier, he 3 Co. 4. 
thall have a Writ of Error during the Life of the Tenant for Life ; lo (6) (5)8 H. 445 
if he be received by Default of the Tenant for Life. VE = Tn 


59 


ee ee, eee 


ner 
40 E. 3. 21.6. So if a Feme be received by the Default of her Baron, and loſes the 
Rol. Abr. Land by Judgment, the Baron and Feme ſhall have a Writ of Error 
"48, thereupon, | | 

2 Co. 57, If Baron and Feme levy a Fine, they may, by Error, reverſe the Pine, 
Beckwith's for Nonage of the Feme, during the Life of the Baron. 


_ Caſe. 


Cro Eliz, 129. Leon. 114. 


*Page 197 lf the Conuſor of a Statute aliens the Land, and Execution is ſued 
1$E-3.25.b, againſt the Alienee, he may have a Writ of Error upon the Execution, 


Dyer 1. pl. 5. 2 4 
Rol. „ this is made a Q«&re, becauſe as there ſaid, he is not privy thereto, for the Exe- 
cution, goes of the Land «f the Conuſor; but Godb. 379. 8 C. cited, and ſaid, that otherwiſe 


there would he no Remedy; for the Conufor himſelf could not have Error, becaufe the Land 
were not extended in his Hands, 


If pending a real Action, the Tenant aliens in Fee, and after a Reco- 
Rol. Abr. very is had againſt him, he (a) himſelf may have a Writ of Error, tho' he 
_ hath nothing in the Land, becauſe he is privy to the Judgment after his 
o. 111, oy "NO 
112. Alienation and Tenant in Law. | 


Cro, Eliz. KN 
294. Palm. 254 S, P. and when he is reſtored, the Alience ſhall enter upon him. (a) But 


the Alienee cannot have a Writ of Error for Want of Privity. 2 Al, 2, Rol. Abr. 749. 


Rol. Abr. But if a Fine be levied of 120 Acres of Land, and he, that has Right to a 
788. Writ of Error, makes a Feoffment of the Whole, he ſhall never reverſe the 
Cro. Eliz. pine but if the Feoffment had been made, or a Releaſe had been given of 
_ 413. 20 Acres only, he might yet have a Writ of Error to reverſe the Fine as 0 
* 100 Acres, becauſe he has not transferred his Right as to thoſe, and there- 
fore may be re-inſtated, if the Fine be erroneous. 
Jon. 3 52. So if: Tenant in Tail levies a Fine which happens to be erroneous, and 
Kol. Abr. after ſuffers a Recovery of Part of the Land only, of which the Fine was 
789. levied ; if the Ifſue in Tail brings a Writ of Error to reverſe the Fine, the 
Moor 365. Tenant may plead the Recevery in Bar for that Part, becauſe for ſo much 
the Recovery is an Alienation, and therefore the Iſſue ſhall never have a 
Writ of Error for that Part of the Land which he cannot have er enjoy, 
ſhould the Fine be reverſed. 
8 Co. 61, (8) In a Træcipe quod reddat, if the Tenant diſclaims, he ſhall never have 
Bacher; A Writ of Error, (c) becauſe by his Diſclaimer he has debarred himſelf of 
Caſe all Right in the Land. 


(6) 3 Leon, | 
176. S. P. per Cur, arguendo, Rol. Rep, 302. S. P. arguende, (c) Otherwiſe where the Te- 


nant departs in Deſpite of the Court, or Judgment is given upon his Confeſſion, $ Co. 62. 2. 
F. N. B. 21.— 80 if upon his Default. 2 Rol. Rep. 127. Palm. 56. 


Rol Abr. In a Writ of Annuity againſt an Heir, upon an Annuity granted by his 

749- Fravke Anceſtor in Fee; upon Non eſt factum pleaded, if a Verdict be found for 

and Stabe. the Plaintiff, and thereupon Judgment is given, that the Plaintiff ſhall reco- 
ver his Coſts, Damages and Arrears of the Land deſcended from the ſame 
Anceſtor, and thereupon a Writ of Execution is awarded to levy it of the 
Lands deſcended ; but no Return thereof appears upon the Record, and 
after the Heir dies Inteſtate, his Adminiſtrator cannot have a Writ of Error 
upon this Judgment, in as much as he loſes nothing thereby; for if it be 
levied, it is of the Lands deſcended, the which, nor the Profits thereof, he 
cannot have, nor be reſtored to ir, if he reverſes the Judgment, 


Style 38, 39. If J. S. binds himſelf and his Heirs in a Bond, and thereupon Judgment 


White and is obtained againſt F. S. and J. S. makes his Will, and his Heir at Law 


Thomas, Per Executor, and dies, leaving Lands, which deſcend to his Heir, yet he ſhall 
PO os 95 not 


| Roll, 


It 
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not have a Writ of Error as Heir, for he is not privy o to the Judgment; 
and when an Extent is made upon him, it is as Tertenant; but after the 
Lands are taken in Execution, he may have a Writ of Error. 


* 2x. and ſee poſt, 198. Scroggs and Lord Merdant, 


If in a Common Recovery four Huſbands and their Wives are vouched, Leon. 297. 
the Voucher ſhall be intended to have been in, in the Right of their Wives, woes and 
and the Heir of any one of the Wives may have a Writ of Error; for this Wo. 
Charge in the Realty did not ſurvive, and the Heir of every of them being 
chargeable, the Heir of any of them, and not of the Survivor only, may 
have Error ; adjudged where Error was brought as Heir to one of the Huſ- 
bands; but the Plaintiff relinquiſhed that, and brought a new Writ, and 
intitled himſelf as _— one of 3 & the Biſhop 

* If in a Quare Impedit Judgment be given againſt the Bi 
bent, tho' w Räber claimed — bur as — and ſo loſt nothing I 
yet being privy to the Record, he may for Conformity join in Error; for 


a wg and Biſhop 
the Plea of the Biſhop is not ſo ſtrong as a Diſclaimer. of Gloucefter, 
adjudged, 


Cro. Eliz. 65. S. C. adjudged ; and Wray ſaid, that the Biſhop had a Loſs, for that the Writ 
ſhall be to the Archbiſhop for Admiſſion and Inſtitution, ſo that the Biſhop having a Loſs, may 
therefore join. Vide 3 Mod. 134. Ld, Raym, 71. 2 Ld. Raym, 1403. 8 Mod, 305, 316, 
12 Mod, 1, 2, 130, 370. 5 Mod, 16, 69. Carth. 367. Stra. 606, 


If Execution upon a Judgment is ſued by Elegit, and Lands only extend- 
ed, and after the Defendant dies, his Adminiſtrator may have a Writ of Moor 686, 


Error, for he is privy to the Record, and may in futuro have Loſs by 2 — 


It, Lord Mar- 

| dant, 
adjudged, Cro, Eliz. 294. 8. C. adjudged, at the End of which a Nora is added, that the Execu- 
tion of the Land may be avoided, and then the Adminiſirator may be damnifed, 


If a Man be outlawed for Felony, and dies, his Executors may have a Cro. Eliz. 
Writ of Error to reverſe it, for they are (a) privy to the Judgment, and poſ- 225. 
ſibly may have all the Loſs, as if the Teſtator had ouly Goods; and the Ob- 2 2 
jection, that the Teſtator was attainted, and ſo had no Goods, nor could 8 149% 
make an Executor, was held not material in this Suit, which is to reverſeg, © deba- 
the Outlawry, by which the Diſability ariſes. | ted, Leon. 


32 5. 
adjudged, and the Outlawry reverſed accordingly; and by all the Books it ſeems to de admitted. 
that the Heir alſo might have had a Writ of Error in Reſpe& of the Prejudice to him 5 Co. 
111, S. C. cited, Cro. Eliz, 558. S. C. cited. (a) A. being ſeiſed in Fee, B. his eldeſt Son, is 
outlawed for Felony ; A, dies, and B, enters and deviſes to C, and dies, and C. enfeoffs D. and 
whether D. could have a Writ of Error to reverſe this Outlawry. Godb. 376. debated, 


If a Woman recoves her Dower and Damages, and the Tenant brings a Cro, Eliz, 
Writ of Error, pending which the Woman dies, he may have a Writ of 555. p 
Error againſt her Executor to avoid the Judgment as to the Damages, 88 
that is a Grievance to him as well as the Loſs of the Land. 

: If in a Real Action the Land and Damages are recovered, and the Tenant C. Eliz. 
dies, and his Heir, who in Reſpect of the Land ought to have a Writ of; 58. 
Error, releaſes all Writs of Error; yet the Executor of the Tenant may 
bring a Writ of Error to avoid the Judgment as to the Damages, for he 
that hath a Loſs muſt have a Remedy to redreſs it. ; 

If a Judgment be given againſt B. and the Money of C attached by Bro, Error. 
Force of a Foreign Attachment in Londen, C. ſhall not have a Writ of Er- 187. 


ror, becauſe he comes in by Garniſhment by the Cuſtom, and is not Party Ros. Abr. 
or Privy, 74T» 
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Rol. Abr. If an Action be brought againſt A. as a Feme Sole, where ſhe is a Feme 
748. Hey- Covert, and ſhe pleads to Iſſue as a Feme Sole, and Judgment is given againſt 
word and her, and ſhe is taken in Execution, ſhe and her Huſband may bring a 
— _ Writ of Error, for otherwiſe the Huſband may be prejudiced in the Loſs 
14 A . of the Society and Comfort of his Wife, and of her Care in his Buſineſ 
adjudged, and Family, and hath no a) other Means to help himſelf. 


tho” it was 

objected that the Huſband was a Stranger, for he had no other Remedy to prevent the Loſs of 
the Society of his Vife, being taken in Execution, Rol. Abr, 759. S. C. 2 Rol. Rep. 63. 
S. P. per Cur, but becauſe, in the Aſſignment of Error, it did not appear that ſhe was married 
when the Original was ſued out, the Judgment was am̃irmed. (a) But it is otherwiſe in the 
Caſe of a Fine, for the Huſband may enter and avoid it, Rol. Abr. 748. vide Title Fines and 


Recoveries. 


Rol. Abr. So if an Action be brought againſt a Feme Covert and others, they all 
747. with the Huſband may join in a Writ of Error. 


Style 406, If there be three Defendants, and they all appear by Attorney, whereas 


one of them is an Infant, and Judgment is given againſt all; they muſt all 
join in a Writ of Error, for the Judgment is intire, and cannot be naught 
as to the Infant and good as to the Reſt f. 


f If an Infant Plamtiff, in Ejectment, or any perſonal Action, appear by Attorney, and oh. 
tain a Verdict, the Judgment ſhall not be reverſed becauſe of ſuch Appearance by Attorney, Stat. 
21. Jac. 1. c. 13. . 2.———But if an Infant Defendant appears by Attorney, and Judgment is 
given againſt him, Error lies in the ſame Court, See Danver's Abr. 2 Vol, Title Error, fo, 12. 
pl. 13. and the Cafes there cited. See alſo arte, Vol. x. 93- | 


* Page1 99 ®* So if there be Judgment againſt Father and Son, the Son alone cannot 
Carth. 5, $, bring a Writ of Error, for all the Defendants onght to join in the Writ ; and 
Hacket and if one of them refuſes, he muſt be ſummoned and fevered ; for otherwiſe 
_ this Inconventence would enſue, that every Defendant might bring a Writ 
3 8 134. cf Error by himſelf, and by that Means delay the Plaintiff from his Execu- 
ve. 208, tion for a long Time, and from having any Benefit of his Judgment, tho 
209. S. P. it might be affirmed once or oſtener. 

Ld. Raym, 

71. 2 Ed. Raym, 1403. $ Mod, 305, 316. 12 Mod, r, 2, 130. 


Lev. 210, But if in Treſpaſs againſt Three there is Judgment againſt two of them 

3 > by Default, and the third juſtifies, and it is found for him; the Two only 

= * p. may bring a Writ of Error, for he for whom the Judgment 1s, cannot ſay, 

cont, that the Judgment was to his Prejudice; alſo in this Cafe, the Verdict 
and Judgment for the third Defendant will not help the Want of an Ori- 
ginal ®, 


Q. If the Court will not give Leave to file an Original ? Or, if an Original is ſued out, 
whether the Court will take any Notice of the actual Time of ſuing it? See poſt 205-6. 


If there be Judgment againſt the Principal, as alſo Judgment againſt the 
Rol. Abr. Bail, (6) the Principal canuot have Error on the Judgment againſt the Bail, 
749- nor (c) the Bail on the Judgment againſt the Principal, nor (4) can they join 
2 Leon. 4. in a Writ of Error any more than Tenant for Life, and he in Remainder 


2 * can join in ſuch a Writ ; for theſe are ſeveral Judgments, and affect diſtinct 
(c) Rol. Abr. Perſons, 
749. 


Style 30. Cro. Cir, 408. Lev. 137. (d) Cro. Car. 300, 408. Jon. 366. Hob, 72. 
Cro, Jac. 384. Rol. Rep. 294. Cro, Car. 574, 561. Bulſt. 125. Lit. Rep. 93. Lev. 137. 


{o) Cro, Car. But in (e) Cro. Car. it is ſaid, that if the Writ of Error, by the Bail, had 
457. rceited the firſt Jullgment (as of Neceſſity it muſt) and the Judgment in the 


Scire 


EEE 


Scire Facias, and alledged the Error in the ſecond Judgment, it had been 
well enough ; but in (a) Style it is ſaid, that of late ſuch Writ ought to(a)Styler74. 
abate for the Whole 5. 


$ The Doctrine in the preceding. Clauſe I conceive is the eſtabliſhed Law, 


Where on a Scire facias Execution was awarded againſt the Bail, who Carth. 447. 
brought a Writ of Error, which was tam in re dditione icii quam in adju- Burr and 
dicatione executionis againſt the Bail, &c. and on Motion to quaſh the Writ T od. 
the Court agreed. that the Bail was not intitled by Law to a Writ of Error 
upon a Judgment againſt the Principal in the original Action, and therefore 
quaſhed the Writ of Error quoad all that related to the Judgment in the 
original Action, and no more; and the Writ was ruled to ſtand good guead 
the Judgment againſt the Bail upon the Scire facias. 


7 


(C) Of the Time of bringing a Writ of Erroz. 


T was (5) formerly holden, that a Writ of Error could not be brought 32 H. 6 , 
before the Judgment given ; and if it bore Teſte before, it was no Super-Rol. Abr. 
ſedeas, for the Words of the Writ are, N redditum fit, c. 49. 

But it ſeems now agreed, (c) that a Writ of Error that bears Teſte be- March 
fore the Judgment is good; and this is the uſual Courſe for preventing and Wa "PRA 
ſuperſeding Execution; but (4) the Judgment muſt be given before the 1; — 
Return of it.“ (4) 3 Keb. 

5 08, 
Vent 96, Latch, 133.—It may be returnable the ſame Term Judgment is given. Sid, 104.— 
The Judgment, when entered, hath Kelation to the Day in Bank, ſo that a Writ of Error retur- 
nable after in the ſame Term, will remove the Record, Mod, 212,—Where Judgment is not 


given, the Special Matter may be returned, wiz, that no Judgment was given, Sid, 466, Vent, 
96. & wide Sid. 311, See the Note. | 


Nu. If an Inquiry is executed on an Interlocutory Judgment, or a Verdict is obtained, and 
the Detendant, betore final Judgment is ſigned, ſues forth a Writ of Error, and Plaintiff's Attor- 
ney, knowing of it, delays the Signing of his final Judgment, that the Return of the Writ of Error 
may be ſpent, whether the Court on Motion, or even a Judge at Chambers on Summons, will 
not order the Plaintiff's Attorney to fign his final Judgment, that the Party may have the Benefit 
of his Writ of Error ?—If the Plaintiff defers ſigning Judgment till the Writ of Error is ſpent, then 
ſigns it, and brings Debt thereon, the Court will order a new Writ of Error, at the Expence of 
Plaintiff's Attorney. Barnes 250. | 


* But a Writ of Error, that bears Teſte before any Plaint entered, is not & Page 200 
good. | 
So where the Defendant, upon an Indictment of Barretry, brou he 
(ec) a Writ of Error, bearing Teffe before the Aſũſes, and it was aiſle . 
lowed, becauſe, if ſuch Practice ſhould obtain, it would diſappoint all Pro- 7 Tees 

225 hen 
ceedings there. | a Certiorati 


March, 140 


is awarded 
before any Indictment found, but one is found before the Return, it ſhall be removed; but for 
this vide Tit. Certiorari. | 


By the 10 & 11 . z. cap. 14. it is enacted, That no Fine or Com- 
mon Recovery, nor any Judgment in any Real or Perſonal Action ſhall, 
from and after the firſt Day of May 1099, be reverſed or avoided for any 
Error or Defe& therein, unleſs the Writ of Error, or Suit for the rever- 
* ſing ſuch Fine, Recovery or Judgment, be commenced or brought, and 
* prolecuted with Effect, within twenty Years after ſuch Fine 2 = 

| P 2 i =" 


N 


& ſuch Recovery ſuffered, or Judgment ſigned or entered of Record : Note, 
* this Statute hath the uſual Savings as to Infants, Feme Coverts, Perſons 
„ Non Compos, in Priſon, or beyond Sea.“ 


nnn 


(D) Of the Manner of bzinging it: And herein, 


1. Of the Form of the Writ, and where the Record ſhall be ſaid to be 
removed, 


Cro, jac. HE Law does not ſeem to require the ſame Exactneſs in Writs of 
160. Error as it does in other Writs; therefore it has been holden, that 
in a Writ of Error to reverſe a Fine as Couſin and Heir of the Conu- 
ſor, it need not be ſhewn in the Writ of Error, how he is Couſin, for 
it is but a Commiſſion to examine the Errors, and needs uot ſuch Certain- 
ty, 
| a Neither need the Plaintiff in Error ſhew a Title in a Writ of Error, un- 
— Jae. Jefs it be in a Special Caſe, varying from the common Courſe; as where a 
ys Special Heir in Tail brings Error, or he in Remainder, becauſe he is to 
intitle himſelf to the Writ. | 
So if a Man brings a Writ of Error, to reverſe an Outlawry, it need not 
be ſhewn in what Action it was, | 
Vide Tit. But great Certainty was formerly required in making the Writ of Er- 
Amendment tor agree with the Record; for as the Writ was the fole Authority by 
and Jeeſal, which the Judges were empowered to examine, Ec. they could proceed 
Carthe $ only on that Record which the Writ or Commiſſion authorized them; nor 
could the Defects herein, before the 5 Geo. 1. cap. 13. (foft. 202) be 
amended, becauſe by the former Statutes of Amendment the Judges were 
2 Rol. Rep ay enabled to amend in Affirmance of Judgment. 
22. Therefore, where a Writ of Error was brought upon a Judgment in qua- 
Watſen and dam loquela by Writ of certain Land and Paſture, without thewing in what 
Bernard, Action this Plea was, it was held naught. 
2 Rol. Rep. f an Ejectment is brought againſt Seven, and one dies, and Judgment 
— 162. Is given againſt the Six, and laid Ad damnum of the Seven, the Writ ſhall 
vr 1s * abate ; tho it might have been otherwiſe if the Writ had concluded Ad 
but per Ded- damnum of the Six only. 
deridge,if the : 
Writ of Error had mentioned the Seven only, according to the Record, and concluded ad damnum 
of the Six it had heen well, —If one of the Parties is dead, yet he ought to be named in the Writ 
of Error, 2 Mod, 285. 8 Mod, 108, 330, 343. Ld, Raym, 244. Salk, 319. pl. 3. Comb. 
441, 5 Mod, 338. Carth, 404, See 12 Mod. 130, 2 Ld, Raym. 1295, 12 Mod, 494. 


Stra. 606 . 


Kol. Rep. 22. 


*Page 201 * If ina Aare Impedit in B. George Shirley Baronet recovers againſt Un- 
derkill, and he brings a Writ of Error, reciting a Record between George 
3 Shirley Knight and Baronet and Underhill, and thereupon the Record and 

058 27. Proceedings are ſent in B. R. and a Mittituy entered upon the Roll, (a) yet 

9 41. — 
Cro, Jac, the Record is not removed. | 
633-8. C- A Writ 


(a)Styler53- | 

Like Point per Rol. Ch. Juſt who ſaid the Variance was material, for theſe Additions are madc 
Part of the Name ; otherways where one is named Gent. in the Record, and Yeoman in the 
Writ.— Where a Variance in the Addition ſhall abate the Writ, Sid, 104. Where it 


was moved to quaſh a Writ of Error inter A. and B. nuper de Kelſey in Com. Warwici Gent. and the 
Record eertified was, inter A. and B. nuper de Kelſey in Com, Lincoln Gent. and it was doubted, 
whether this Variance in the Addition would vitiate the Writ, for that the Addition was not of 
Neceſſity Z and at one Time it may be, he was of one Kelſy, and at another Time of _— 
Si 


E E 

A Writ of Error was brought tofremove a Record in curia manerii de style 344. 
Cuttinghby, where the Record was, in cur Cuſlad Libertat' Anglia Authoritate 
Parliamenti de Cuttingby ; and ruled by Roll, that there was no direct Op- 

ition between them, for that both may ſtand together; and tho' de facto 
it is the Court of the Lord of the Manor, yet virtually, and in Dignity, it 
is the King's Court. | 

If a Writ of Error be directed Majori & Aldermannis civitatis ſue B. 2 Saund, 
ac Majori & Conflabulario Stapulæ B. nec non Vicecom' ejuſdem ac Ballivis 291. p 
Majori & Communitati ejuſdem cur. Tolſ. ac. Ballivis & Communitati cur. ſug 5 ou 
Pulveriſat' & eorum cuilibet, to certify the Record of a Judgment loquele g 
que fuit coram wobis in Cur noſtra civitat' pred ſine brewi noftro, Wc, and 
the Record is certified thus, vis. Placite in cur. Dom Regis Tolſ. civitat. 
pred. &fc. coram A. & B. tam Vicecomitibus com civitat. pred. quam Ballivis, 
Majore & Communitate ejuſdem civitatis ; this is a good Writ of Error to re- 
move this Record; for tho” it is not ſaid therein coram wobis ſeu aliquibus 
veſtrum ; yet it ſhall be taken di/tributive, wiz. the Judgment upon a Plaint 
before all the ſaid Officers, or any of them. | 

If a Writ of Error be h directed to Sir Eduard Littleton, (he being then Rol. Abr. | 
Chief Juſtice de Banco) to certify a Judgment in Querela que fuit coram — ——oag N 
vobis & ſociis veſtris, where it was before Sir 7% Finch, then Chief Juſtice, (3) it muſt 
the Predeceſſor of Sir Edward Littleton, this Writ ſhall abate. | owe be 

rected to 

them before the Judgment is; per Godb, 44 Salk, 264-5. To him who hath the Cuſtody 
of the Record wherein any Judgment is given; as of a Judgment in the Common Pleas, to the 
Chief Juſtice only; ſo upon a Judgment in the Exchequer, to the Treaſurer of the Exchequer and 
Barons, to have the Record betore the Chancellor and Treaſurer of England; tho' it happen the 
Treaſurer of England and of the Exchequer to be the ſame Perſon. 4 Inſt, z05. 
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So if a Writ of Error be directed to Oliver St. John, he being Chief Juſ- Rol. Abr. 
tice de Banco to certify a Judgment in Querela que fuit coram wobis & ſaciis 75% 
veſiris, where it was before Edmund Reeves & ſoc:is ſuis, there not being 
then any Chief Juſtice ; this is not good, but the Writ ſhall abate, 

But if a Writ of Error be directed to Peter Pheaſant, to certify a Judg- Rol. Abr, 
ment in loguela que fuit coram wobis ¶ ſociis veſtris, where it appears by the 252. * 
Record, that it was held coram Edmundo Reeves & Petro Pheaſant ; this is 1 8 
good Writ, for though in the Return Edmund Reeves is firſt named; yet N. 
this is well enough, in as much as Peter Pheaſant is alſo named ; and it does 
not appear which of them was the eldeſt. Rol. Abr. 

If a Writ of Error be directed to the Mayor, Aldermen and Recorder 552. Sprye 
of Launce/lon in Cornubia, and the Record is certified by the Mayor, Al- and Mili. 
dermen and Deputy-Recorder, the Court being held by Letters Pa- Style 22 
tent; this is not well certified, in as much as this ought to be certi- 2648 p 
fied in the Name of the Judges of the Court; and it does not appear, adjudged. 
* the Recorder had Power to make a Deputy by the ſaid Letters page 203 

atent. 
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If an Aſſiſe be ſummoned before Juſtices of Aſſiſe, and they are after-I.and Cen- 
wards removed, and the Chief Juſtice de B. and another Juſtice, are made <el/and Ax. 
Juſtices of Aſſiſe in the ſame County, and the Aſſiſe is taken before them, drews. | 
& propter di ficultatem adjourned in B. and Judgment there given for the £0: Eliz, 
Plaintiff, and a Writ of Error is directed to the ſame Chief Juſtice before Noy 44. S,C. 

adjudged. 


PP 


. — 2 — a © 242 * 
, 8 
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Sid. 193. Keb. 17.— But for Variances between the Writ and Record, wide Cro. Eliz. 92, 
172, 198, Rol. Rep. 16. 2 Bulſt. 167,174. Style 193, 407. where the Court by Conſent 
of Parties made a Rule to proceed in the Writ of Error, notwithſtanding a Variance for which it 
_— to have abated ; of which the Reporter makes a Quere, the Record not being well re- 
moy's | 


OO ile OE RAE ⅛— ͤ—q! ee or one err er er 


© = db ego eBorncs 7 þ 


: 
| 
. 
. 
: 
| 
; 
/ 


. . 


Godb. 248. whom the Aſliſe paſſed, reciting the Aſfiſe ſummoned before the Juſtices of 

Rol. Rep. Afiife by Name, & poſtmodum capt” before the Chief Juſtice, Ic. but does 

— * C. not recite how the Aſſiſe came in B. wiz. by Adjournment, or otherwiſe; 

: this Writ of Error is not good; for as it took Notice of the Change of the 
Juitices, a fortiori it ought to take Notice of the Adjournment, for by that 
both Judges and Court were changed. 

(s) Dyer 77, But in the (a) 5 E. 6. where Judgment in a Quare Impedit by the Statute 
Weftm. 2. was given by Juſtices of Nifs Prius, and a Writ of Error thereof 
brought, without ſhewing where the Judgment was given ; it was held 

good, for the Record beginning and remaining in the Common Pleas, it was 

(3) Yelv. 3. held not material where the Judgment was given in (6) Lord Cromawe!!'s 

Dre te. Caſe, Cro. Elis. 891. per Cur', and Gch ſaid, when the Record begins 

ken between in one Place, and is finiſhed in another, chere of Neceſũty in a Writ of 

the Cafe of Error the Proceedings in both Places ought to be mentioned. 


an Afﬀiſe and 
a Quare Impedit, for the Aſſiſe muſt originally commence before Juſlices of Aſſiſe, and yet by 


Preſumption Judgment ſhall be there given, and not in B. but the Suare Impedir muſt begin 
in B. and by Intendment Judgment ſhall be there given, tho“ by the Statute to avoid a Lapſe, 
Judgment may be given betore Juſtices of Aſſiſe. 2 Bulſt, 171, S. C. and S. P. cited. 


Yelv. 212, If a Writ of Error be directed to ſeveral Juſtices, and returned by Part 
Cro. Jac. of them only ; yet if it (c) truly recite the Record, it is thereby removed, 
2 and a new Writ of Error lies de recordo quod coram nobis reſidet. 


c) If the | 
Record vary from the Writ of Error, yet the Inferior Court ought to remove it. Vent, 97. 


Cro. Jac. If a Writ of Error be brought upon a Judgment in an Aſſiſe capt” corum 
3422. I. Fleming nuper Capitol. Juſtici ar. ad placita & J. Dodderidge uno Juſticiar. 
adj udged. ad platita coram nobis tenend alſignat Juſticiar noſiris ad Affiſas ; this Writ 
2 — is naught, for there was no ſuch Record before Fleming Juſticiar' ad placita, 
2 the Words coram nobis tenend Aſignat being omitted, and thoſe after Dod- 


ſajd the Ad- the 7 
dition was deridge cannot refer to the firſt, 


Surpluſage. 
Godb. 248. Rol. Rep, 16. 2 Bulſt. 164, 


| Cro, Jac. 12 Writ of Error be brought in Records E proceſſu Afiſe, &c. inter 


34% A. B. ſummonit, without ſhewing which was Plaintiff and which Deten- 
dant, it is well enough, becauſe the Precedents are both Ways. 
And now by the 5 Geo. 1. cap. 13. it is enacted, Thar all Writs of 
Error, wherein there ſhall be any Variance from the original Record, 
* or other Defect, may and ſhall be amended, and made agreeable to 
* ſuch Record by the reſpective Courts where ſuch Writ or Writs of Error 
« ſhall be made returnable,” | 


2. What is neceſſary to be removed, and herein of removing the 
Record or a Tranſcript. 


oy i 5 Bo On a Writ of Error of a Judgment in the Common Pleas, or other in- 
Ret. Abe ferior Court, in every Adverſaries Suit the Record itſelf ſhall be removed, 
753. 2 may remain as a Precedent and Evidence of the Law in the like 
5 Co, 39. ales. = | : 

* page 203 hut in the Caſe of a Fine the Tranſcript only is removed, for Fines are 


Bendl. 61. on a more ſolemn Acknowledgment or Contract of the Parties, and there- 


Nel. Abr. fore are no Memorials of the Law, and necd only be affirmed or vacated ; 
78 | | it 


E 0 


if the former, the Contract ſtands as it was; if the latter, the Juſtices of Dyer 89. 

B. R. may fend for the Fine itſelf, and reverſe it, or they may ſend a Godb. 243. 

Writ to the Treaſurer and Chamberlain to take it off the File; beſides, 2 Rol. Rep. 

ſhould the Record itſelf be removed and affirmed, it could not be ingroſſed 233: | 

for Want of a Chirographer in B. R. F. N. B. 20, 
Alſo if a Writ of Error be brought in Parliament of a Judgment in B. R. A 

the Chief Juſtice muſt go in Perſon into the Houſe with the Record itſelf, Sint, un- 

and a Tranſcript, which is to be examined and left there, and then the Re- 341. 6 

cord to be brought back again in B. R. and if the Judgment be affirmed, Bulſt. 166. 

the Court of E. R. may proceed on the Record to grant Execution; and Rol. Abr. 

therefore if the Record itſelf ſhauld be removed, and Judgment affirmed, 8 53. 

and the Parliament diſſolved, there could not be any Proceedings thereupon jn — 2 


to have Execution. Book it is 
ſaid to be 3t 


the Pleaſure of the Parliament, to have either the Record or Tranſcript. 


So if a Writ of Error be brought in B. R. here, of a Judgment in B. R. 
in Ireland, the Record itſelf is not ſent, but a Tranſeript only, by Reaſon 
of the Danger of the Seas; but when it is come ſafe and entered in the Rolls 
here, then it ceaſes to be a Record in Ireland, and is a perfect Record here; 
yet if the Judgment be affirmed, the King's Bench in England ſhall nor 
award Execution, but ſhall ſend a ſpecial Mandate to the Chief Juſtice 
in Ireland to do it, 
If a Writ of Error be brought in B. R. to reverſe a Judgment given in E 
B. the (a) Original ſhall not be removed, if it be not by ſpecial Matter, as Ref 5 
if Error aſſigned in the Original. po 
Command of the Writ is to certify Recordum & Proceſſum, yet the Courſe is only i on 
Declaration and Pleas, omitting the Writs. Bridg, 57,——All is certified which is with the 
Chief Juſtice ; but the original and judicial Writs remain with the Cufor Brevium and other 
Officers, and are never certified, but where Error is aſſigned for Want of them. Cro, Eliz, 84. 
vide Leon. 22. Cro. Jac. 479. Rol. Abr. 790. pl. 6,* The Writ is directed to the Chief 
Juſtice, who only certifies the Body of the Record, which remains with his Clerk. 


— 996 —— — — —— * W —_ 
_ 


And a Cytiorari prayed and awarded, to the Cuftcs Breviam, Wc, vide peſ 204, 


If a Writ of Error be brought in B. R. upon a Judgment in an Inferior 37 Af. 5. 
Court againſt the Plaintiff, there the Court may reverſe the Judgment, Rol. Abr. 
tho the Original be not removed, no Error being aſſigned in the Original; 753 
for this is removed but to ſue here upon the lame Original. 

In an Action of Waſte brought in the Hufings in Londen, there was a 2 Saund, 
Verdict for the Plaintiff, which being after quaſhed for the Inſufficiency, 254- 
and a new Venire awarded, whereupon a Verdict was given for the De- ang 
fendant, and Judgment for him, and a Writ of Error being thereupon Lev. 30h 
brought before ſpecial Commiſſioners, it was reſolved, that the firſt Ver-s, C. 
dict ſhould be certified in the Record, becauſe it was not ſet afide, for 
that the Jurors had found againſt Evidence, or for any undue Practice or 
Misfeaſance of the Parties, but only for the Inſufficiency thereof in Point 
of Law, which the Court had adjudged upon the Verdict appearing before 


them upon Record. | 


so where a Defendant pleads in Abatement, a Demurrer, Sc. and Judgment of Reſpondeas / 


euſter; the whole of theſe Proceedings muſt be entered on Record and certified, 
If 
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ane. 
80 Af. . If a Writ of Error be brought in B. R. upon a Fine levied in the Hu fine: 


75 5 Abr. of Oxford, the Record (6) itſelf ſhall be removed. 


(5) Where upon a Writ of Error to reverſe an Outlawry upon an Indiẽtment of F ins BE ah 
cord itſelf, or a Tranſcript only, ſhall be removed, Bulſt. 187. 


Vent. 96. If there be ſeveral Records between the ſame Parties with which the De- 
Sid. 466. ſcription in the Writ of Error agrees, the inferior Court may remove which 


Raym, 189. 
A Keb. 684. f the Records they pleaſe. 


page a4 (E) Of alledging Diminution and granting a 
| Certiorari. 


F the Judges of the Common Pleas, or other Judges, upon a Writ of 
- e Error, will not certify all the Record, the Party that ſues the Writ of 
5 Error may alledge Diminution of the Record, and pray a Writ to the 
Juſtices that certified the Record before, to certify the whole Record. 
Sid. 40, But Diminution cannot be alledged upon a Writ of Error brought upon 
(e) As Ely a Judgment (c) in auy inferior Court, 
Sid. 147. 


The Seſſions of Peace. Sid. 364.— But may in Error upon a Judgment in Wal: 
and Counties Palatine, Sid. 147, 364,—S0 it may in Error upon a Judgment before Juſtices 
of Oyer and Terminer, Sid. 40. 


Salk. 266. And therefore where in a Borough-Court a Plaint was entered, as the 
"0 CO Plaint of A. and B. and the Declaration was by A. B. Executor of J. $S. 
8 and on a Writ of Error in B. R. this Variance was aſſigned for Error: And 
5 the Court held, 1. That Want of a Plaint in an inferior Court, is the 
ſame as Want of an Original in the Court of Common Pleas, and that this 

could not be a Plaint in this Action. adly, If ſuch Variance had beer 


in a Record of the Common Pleas, Diminution might have been al- 


ledged, and a good Writ certified ; but in Records out of inferior Courts, 
no Diminution can be alledged, and the Court muſt take them as they 
find them. | 
Rol. Abr, A Man cannot alledge Diminution (4) contrary to the Record which is 
(d) In Error | 
to reverſe an Outlawry upon an Indictment for Murder, it being aſſigned for Error, that the Ex- 
actus was ad Comitatum, without ſaying meam, the Court, upon the Prayer of the Attorney Gene- 
ral, ſhewing the King had ſeiſed his Lands, &c. awarded a Certiorari to the Coroners to certify 
where the Exact was, in order to amend the Return, Latch 210. Upon a Writ of Error 
upon a Bill of Exceptions, Diminution cannot be alledged, for he muſt hold himſelf to the Mat 
ter in the Bill ſealed ; and if it is not there, it was his Folly to omit it, 2 Inſt, 427.— Where th. 
Record is not rightly certified upon a Writ of Error upon an Outlawry upon an Indiftment fre 
Felony. Bulſt. 18x, but tor this vide Godb, 267. 2 Rol. Rep. 353. Cro. Jac, 369, 


Rol. Abr. As if ina Writ of Error it be certified, that the Judgment was qued 
764+ * © Defend fit in Miſericordia, the Defendant in the Writ of Error cannot al- 
ledge Diminution ; J. That the Record is quod Capiatur, becauſe this is 
contrary to the Record certified. | 5 

If upon a Writ of Error the Record be certified, that a Challenge was 
to the Sheritf for Coſenage, and after thereupon a Venire facias was awarded 


264. 
to 


Roi, Rep. 
2c0, .d and Hesi el. 


1 
Coroner upon Dimiuution, it cannot be certified, that the Challen 
— the — of the Venire facias, becauſe this is contrary to the Re 
cord before certified, for nothing can be certified but that which ſtands with 
the firſt Record. Se 5 . 

In a Writ of Error brought in B. R. upon a Judgment in the Common Leon. 22. 
Pleas, the Want of a Warrant of Attorney being aſſigned for Error, the — ay and 
Plaintiff prayed one Certiorari to the Chief Juſtice, and another to the 
cuſus Brevium, both which returned Non inveni aliquod Warrant”, and 
the Defendant dying, the Plaintiff by Journeys Accounts brought a new 
Writ of Error againſt the Son and Heir of the Defendant, who ap- 

ring alledged Diminution, in that the Warrant of Attorney was not 
certified, aud prayed another Certiorari to the Cuſios Brevium ; and it was 
urged, the Return was not Quod mn habetur aliquod Warrant,” but (a) qued 
% non inveni, &c. ſo that if upon the ſecond a Warrant thould be returned, Page 205 
it would not be repugnant ; but it ſeemed to Wray Chief Juſtice, that it 
would be hard to grant a new Certiorari in this Caſe ; for though, if any 
Variance could be alledged, it would be otherwiſe, as adjudged in the Caſe 
of one Lafſels, where it was certified there was no Warrant of Attorney; 
and becauſe the Original was inter Laſſels Executor' Teflamenti, Ic. where 
he was not named Executor in the firſt Certiorari; and upon the Matter a (a) Vide 


new Certiorari was granted, Cro. Jac, 


. 277. 
Bulſt. 21. Where upon the firſt Certiorari it was returned, there was no Warrant of Attorney 
in that Term wherein the Action was commenced, and another Certiorari was awarded. 


After In null eft erratum, the Court, to inform their Conſciences, may Rol. Abr. 


award a Certiorari to (b) amend the Record. 764. 
Style 352. 


2 Rol. Rep, 471. (5) So they may award a Certiorari to reverſe the Judgment, Rol. Abr. 
764, Cro, Eliz, 155, 281, $36, 2 Leon, 3, Cro. Jac. 6, 141, 445. 


If after In nullo eft erratum pleaded, another Paget the Record is brought 5 Co. 37. 
in by Certiorari, and made of Record there, rhe Court ought to reverſe an ig 
the Judgment, if the Matter ſo requires. 404 
After In nullo eft erratum pleaded, if one Party alledge upon Record, _ _ 
a Diminution of the Record to reverſe it, and prays a Certiorari to certify Mat and 
it, and thereupon a Writ of Certiorari is ſued out, and the Record thereup- Felton. 
on is certified; but before it is entered of Record, the Court is informed of Jon. 139. 
this Matter, this ſhall not be received, becauſe it comes in by the Prayer ofS* CG 
the Party after In nulls eſt erratum pleaded, which is not to be allowed; 
but upon Information to the Court, the Court may grant it. | 
In Treſpaſs in B. R. Judgment was given for the Plaintiff by Default, Rol- Abr, 
and a Writ of Error brought in Camera Scaccarii, and there aſſigned for 705: . 
Error, that there was not any Writ of Inquiry of Damages filed; and up- Ehr. 
on a Writ of Certiorari certified, that there was not any ſuch Writ ; yet af. 
ter another Certiorari granted, and upon this the Writ of Inquiry was certi- 
hed, upon which the Judgment was affirmed. 


+ And probably filed after the firſt, and before the ſecond Certiorari. 


So where in a Writ of Right in B. R. after Judgment, a Writ of Error Rol. Abr. 
was brought in Camera Scaccarii, and the Want of Continuances aſſigned 255. 
for Error ; and upon a Certiorari, the Want of Continuances certified ; yet _ 
after, upon another Certiorari, the Continuances were certified, and upon Ty 
this the Judgment affirmed. 

Of Error be aſſigned in the Original, and upon a Certiorari granted an Rol. Abr. 
erroneous Original is returned; and upon this In null of erratum is 795: 

25 NG OY pleaded, db. 497. 
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2 Rol. Rep. pleaded, and after the Court ad informandum Conſcientiam grant another 
©. Car. Certiorari for another Original; and upon this a good Original is certifed; 
gz, the Court ought to intend that this is the Original, upon which the Judy. 
Style 176, — was given in Favour of Judgments, which ought to be intended to 
e good. a 

3 Leon. 106. It in a Writ of Error, upon a Fine, an Error be aſſigned in the Pro- 
Ray and Cclamartions, upon which a Certiorari goes to the Cuſtos Brevium, and upon 
Boaly. his Certificate it appears, that two of the Proclamations were made in one 
Day; but it appears in the Chirograph-Office, that the Proclamations were 

duly made ; and he making and being the principal Officer as to them, 
and the Cuſſos Brevium having only an Abſtract thereof; upon the Prayer 
of the Defendant a new Certiorari was directed to the Chirographer, who 
having certified the Proclamations duly made, after Examination of the 
Clerks of the Common Pleas by the Juſtices in F. R. they awarded that 
the Proclamations with the Cuſtos Brevium ſhould be amended according to 

| thoſe in Cuſtody of the Chirographer. 

Palm. 235, I a Writ of Error be brought upon a Judgment in B. R. in Ireland in 
Barifter and a Writ of falſe Judgment, upon a Judgment in the Toulſel, (which is the 
Kennedy, Court of the Mayor and Aldermen of Dublin); and it is aſſigned for Er- 
ror, that there was no Plaint entered in the Toulſel, and that theſe Words 
per quod actio accrevit were omitted in the Concluſion of the Declaration ; 
Page 200 * if the Defendant alledges Diminution, yet he ſhall not have a Certiorari to 
the Chief Juſtice de B. R. in Ireland, to certify the Reſidue of the Record, 
Ec. and that if any Part of the Record be not before him, that he ſhould 
write to the Mayor and Aldermen to certify it, and that he ſhould certify 
it to this Court; for by this Plea of In nulle eft erratum in B. R. in 
Ireland, he hath admitted the Record well certified by the Mayor and Al- 
dermen ; and this Cour: hath no Authority to require the Court de B. R, 
in Ireland to write to the Mayor, &c. and the Judgment de B. R. in Ireland 
is only here in Queſtion ; and ſuch Writ being iſſued, a Superſedeas was 
granted to the whole, thaugh it was prayed that the Superſedeas ſhould 
be as to the inferior Court only; but at another Day it being moved, 
that there might be a Certiorari as to the Words per quod, fc, it was 

granted. | 
oro. Car.gz, In a Writ of Error in the Exchequer-Chamber upon a Judgment in 
between B. R. it was afligned for Error, that in the Bill, the Plaintiff declared on a 
m—_ — Leaſe for three Vears; but in the Plea-Roll, upon which the Iſſue was 
joined, and the Record of Niſ prius, it was upon a Leaſe for five Years, 
fo that the Bill and Declaration vary ; and Diminution being alledged by 
the Plaintiff, a Bill was certified, in which it was only for three Years; 
upon which the Defendant had another Certiorari, and thereupon a Bill was 
certified, wherein he deelared upon a Leaſe for five Years, which warranted 
the Declaration upon the Roll, and the Ni prius ; and it was held by all 
the Juſtices aud Barons, that the ſecond Certificate, upon Diminution al- 
ledged by the Defendant, ſhould be received, for that warranting the Roll 
and the Record of Ni, prius ſhall be intended the true Bill, and the other 


a fictitious one. 


This right Bill probably filed after the firſt and before the ſecond Certjorari, And gu. If it 
is not frequently done; the Courts not taking Notice when the Bill is filed, it being in Further- 
an.e of Juſtice to ſupport Judgments, where the Plaintiff in Error hath not any real Merits, 


Salk. 268, A Writ of Error was brought upon a Judgment in Debt by Confeſſion in 
r * C. B. and the Want. of an Original was aſſigned for Error; the Defendant, 
pl 3. 599. before a Certiorari returned, came in gratis, and pleaded a Releaſe in Bar 
Carlin and to which there was a Demurrer ; and it being agreed that the Plea was ill 
Mertagh. for want of a Venue, the Queſtion was, whether the Court ex-Officio might 


— 8 3» award a Certiorart ; and it was held by three Judges, that though the Py 


C 


concluded himſelf by relying on his Releaſe, yet the Court was 
2 thereby, but may award a Certiorari; and if upon the Return — 5 m. 
thereof it appeared that all the Proceedings were right, they were obliged (a) Where 
to give Judgment on the whole Record, according to Conſcience ard the Defen. 


Right ; but Holt Chief Juſtice beld, that the Court in this Caſe could nor dane tad, 


award a Certiorari, becauſe the Queſtion was not, whether Error or not, y; elf by 
but whether barred or not by the Relaſe ; which being the Point referred to pleading In 
their Judgment, they were not at Liberty to depart from it. mulls oft erra- 
| tam, yet the 
Court granted a Certiorari to remove the whole Record, a Line being omitted in the Tranſcript, 
on Affidavit that the Record was right below, Salk. 270. upon a Writ of Erroi of a Judgment 


in Ejectment in the Grand Seſſions in Hale. 


* Of the Scire facias. *Page 207 


FTER the Record is (6) removed, and the Plaintiff in Error (c has F. N. B. 44. 


aſſigned his Errors, which (d) may be either Errors in Fact or in Law, * ar 
q o ign his Er- 
he ſhall have a Scire facias ad audiendum errores againſt the Defendant, who rors, and ſue 
thereupon may plead In nulle eft erratum, a Releaſe, We. out a Scire 
facias ad au- 
diendum erreres the ſame Term, or the Term next after the Record is removed; otherwiſe the 
whole Matter is diſcontinued, and he will be obliged to ſue a new Writ upon the Record 
directed to the Juſtices before whom the Record is removed, to proceed upon the Record gue 
coram wobis refidet. F. N. B. 44-5. But ſuch Diſcontinuance is ſaved by the Defendant's ap- 
pearing, which he may do gratis, Sid. 173. Keb. 642. (c) Muſt affign his Errors before he 
can have a Scire facias, &c. F. N. B. 44. Vide Rol. Abr. 762. (4) If theſe Matters which 
are aſſigned for Error appear to the Court to be no Error, nor Colour of Error, it ſuall not 
grant any Scire facias, 18 H. 6. 18. Rol. Abr. 763,—The uſual Practice is, that the Defen. 
dant in the Writ of Error by Conſent doth voluntarily take Notice of the Aſſignment of Errors; 
and this Conſent is teſtified by his pleading In Nulls eft erretum, and then there is no Occaſion for 
a Scire facias ad audiendum errores, Carth. 41, Elf he does not, there muſt be a Scire facias. 


The Exchequer-Chamber doth not award a Scire facias ad audiendum er- Vent. 34. 


rores, but Notice is given to the Parties concerned. Fide Palm. 

If after a Writ of Error brought the Defendant dies, yet the Plaintiff * 
Error may ſue out a Scire facias, c. againit the (e) Executor, ſaid bs 
Secondary 


to be ſo ruled in the Caſe of Sir H. Nyn. and Corie.— But in Rol. Abr. 763. taken from the 
Year-Book of 9 H. 4. 3. it is ſaid, that if a Man be outlawed upon a Proceſs at the Suit of A. 
who dies, and he brings Error to,reverſe the Outlawry, he ſhall not ſue a Scire facias againſt the 
Executor, becauſe he cannot proceed upon this Original, which is abated by the Death of the 
Teſtator, Bro. Error 44. S. C. (e) May be againſt an Adminiſtrator generally, or by his 
particular Name. Rol. Rep. 23. 2 Bulſt. 231. f 


If a Man condemned in an Afiife be outlawed for the Fine of the King, 2 H. 4. 49. 
and he brings a Writ of Error to reverſe the Outlawry only, there ſhall Rol. Abr. 
not be any Scire facias againſt the Recoverer, becauſe the Outlawry is at the 763. 

Suit of the King (f) only. (f) But if 
Writ of 


Error had been brought of the Judgment and Outlawry alſo, it had been otherwiſe, 7 H. 4. 4. 
Rol. Abr 5 763. 


The Attainder of Felony of a Perſon who had any Lands ſhall never be(g) Dyer 34. 
reverſed by Writ of Error (g) without a Scire facias againſt all the Ter- — 
tenants and Lords mediate and immediate; but it is (i) ſettled, that ſuch ga : — 
Scire facias is not neceſſary in the Caſe of High Treaſon; alſo it is (i) Hard. 164. 
ſid, that it is not neceſſary in the Caſe of Felony, when it is ſuggeſted(3) » Hawk: 
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495- pl. 5, on the Roll, that the Party had no Lands, and the Attorney General con. 
Ld, Raym. feſſes it. 


I 54. 
12 Mod, 54 5, 668. wide 3 Keb. 29, 


8 H. 4. 17. Upon a Writ of Error againſt the Heir of him that recovers, a Scire fa. 
4 Abr. c;as lies (a) againſt the Heir and Tertenants. 

(a) Anciently the Writ againſt the Tertenants was Special, naming them; but of late the Courſe 
hath been to word the Writ generally. Bridg. 72.— The Scire facias againſt the Tertenants i; 
not ad audiend. errores, but ad audiend, proceſſum & record, Lev. 72. ger Cur, Keh. 352.—An 
Attaint lies againſt him who recovered, and againſt the Tertenant, 2 Bulſt. 244. Rel, Rep, 
37, 302. Bridgm, 72. And the Judgment may be reverſed againſt the Parties to the Judg. 
ment and their Heirs, though they have nothing in the Land. 


* Page 208 5 . : 
(5) Leon. (5) If a Writ of Error is brought to reverſe a Common Recovery, the 


290. Court (c) before the Reverſal thereof, ought to award a Scire facias againſt 
Like Point. the Tertenants; and this is not merely diſcretionary, but ex neceſſitate 
| — juris; for they may have Matter to plead in Bar as a Releaſe, Cc. Hil, 
annul a Fine 2 H 3 Jac. 2. between King/fon and Herbert, 3 Med. 119. per Cur. but 


of Antient adjornatur. 


Demeſne 3 
Lands and that the Tertenant is not bound thereby till, Gc. (c] It is the beſt Way to award 2 887: 


facias againſt the Tertenant, before the Court proceeds to the Examination of the Errors, for he 
may have ſomething io plead in Bar, and ſo ſave the Court the Trouble of examining the Errors; 
and if the Judgment ſhould be reverſed againſt the Party and Privy, yet the Plainti could not 
have Reſtitution till a Scire facias, &c. Dyer 321.——That ſuch Scire facias may be granted be- 
fore or after at Diſcretion, Hard, 164. 


(4d) Lev. 72. But this Matter was fully debated in the Caſe of (4) Wynn and Lloyd, 
130, 146. where in a Writ of Error to reverſe a Judgment given in a Common Re- 
— 213. covery againſt the Vouchee after in nullo eft errat, pleaded, the Coun 
351, 323, awarded a Scire facias (upon a Surmiſe of the Defendant, that there were 
459, 737, Tertenants) to the Tertenants; the Sheriff returned, that A. is Tertenant, and 
748. a Scire feci, and A. comes in and ſays that there are other Tertenants, and 
Raym. 16, prayed a Scire facias to them, and had it; the Sheriff returned, that B. is 
$5» 7% 96. Tertenant, and Scire feci, and B. coming in, ſays there are other Terte- 
upon a Pants, and prayed a Seire facias to them. Ir was inſiſted, that the Terte- 
Judgment nant was not a Party concerned in the Reverſal of the Judgment, but only 
had in the as to his Poſſeſſion, and therefore could not otherwiſe plead than as con- 
— cerning his Poſſeſſion; that by this Means the Delay might be infinite, 
Wales for he that comes in upon this Scire facias might as well plead that there is 
another Tertenant, and fo the Plaintiff might be ſtaved off from ever hav- 

ing the Benefit of his Writ of Error ; beſides, this Surmiſe is contrary to 

the Return of the Sheriff, On the other Side it was urged, 1. That the 

Scire facias ought to go out againft the Tertenants, and had in all Caſes, 

(e)Dyer 321, Where it ever was controverted, been awarded, as appears by the (2) Books 
Cro. Jac. cited in the Margin. 2. That it ought to go out againft them all, becauſe 
92. any one of them may have a Releaſe to plead, which may diſcharge or ad- 
Bride, vantage the other. 3. That if it cannot be pleaded by the Tertenant, yet 
70. % it may be ſuggeſted to the Courtas Amicus Curie, and awarced ex Officio, for 
21 E. 3. 56. it may be that he who is not ſummoned, can plead in Bar of the Writ of 
Cro, Car. Error, which will go to the whole, and eaſe the Court of examining Er- 
$95» 313* rors ; and in that Reſpect it may be awarded, and the Proceedings ttay ; 
dergl. but the Court held, that the awarding a Scire facias to the Tertenants was 


Cro, Eliz, _ . e 76 
739 not ex neceſſitate juris; and therefore when it is once out, and the Terte- 


Co, Ent, nants are warned, there is no Reaſon to grant it a third Time; that here 
is 
0: 


233- the Delay was apparent; but if he could make it out, that he that 
r 


E Rs Pe, 5 


not warned, had a Releaſe of Errors to plead, it being in their Breaſts and 
Diſcretion, it ſhould be granted, otherwiſe not. 

But where a Writ of Error was brought to reverſe a Common Recove- Carth, 121. 
ry, and a Scire facias iſſued out againſt him that was the nominal Demand- Earl of Pen- 
as in the Writ of Entry, and a Scire facias was moved for the Terte- oroze's Caſe, 
nants, but oppoſed, becauſe the Tertenant was an Infant, and therefore 
the Parol may demur during her Nonage, which would greatly delay the 
Plaintiff ; beſides, if this Infant ſhould die, the Lands may remain to an- 
other ; notwithſtanding this the Court awarded a Scire facias ; and it was 
held by Holt Ch. J. that though the granting a Scire facias in ſuch Caſes 
againſt the Tertenants is diſcretionary, and not fri; juris, yet it hath 
been the conſtant Courſe of this Court to grant it; therefore he was of 
Opinion not to depart from that which had been the uſual Courſe of the 


Court. 


(G) Of the Pꝛoteedings after the Kecozd removed, Page 209 
and herein of the Abatement of the Writ of 
Erroz. 


F the Plaintiff in Error aſſigns an Error in Fact, if the Defendant will m_ Abr. 
put in Iſſue the Truth of the Fact, he ought to rejoin by Denial of the gra. 3 

Fact, and fo join Iſſue thereupon, and ſhall not ſay (a) In nullo eſt erratum, 93. 

for by this he acknowledges the Fact alledged to be true. (a) This is 


in Nature of 


a Demurrer. Cro! Jac, 29. Cro, Car, 53. Lev. 311.—lt is a Confeſſion of an Error in 
Fact well aſſigned. Raym, 231, Lev. 294. but not of a Matter affigned contrary to the Re- 
cord. Cro, Jac, 12, 521. Raym, 231, 


But when an Error in Fact is aſſigned, if the Defendant will acknowledge Rol. Abr. 
the Fact to be fo as alledged, and yet that by Law this is not Error, he 763. 
ought to rejoin In nullo eſt erratum, for by this he acknowledges the Fact, 
and yet that by Law it 1s not Error. 

Alfo if a Man who is outlawed brings a Writ of Error to reverſe the Rol. Abr. 
Outlawry, and aſſigns his Errors, the King's Attorney ſhall not plead In 763. 
nullo efl erratum, which amounts to a Demurrer, as is done between com- 
mon Perſons ; but upon the Aſſignment of the Error, the Court ſhall give 
a Day to the King's Counſel to maintain the Outlawry ; and it is entered 
Curia adviſare vult till the Outlawry is reverſed or affirmed. 

If Error be alledged in the Body of the Record, In null eft erratum is a Rol, Abr. 
good Rejoinder, for this ſhall put the Matter in the Judgment of the Court, 763. 
the Record being agreed to be ſo, 

So if Error be alledged in a Matter of Record, which is not of the Body Rol. Abr. 
of the Record, but in a collateral Thing, as quod nan habetur alipuod Recor- 764. 
dum of Reſummons, In nulls eft erratum is a good Rejoinder ; for if the Lon. 22+ 
Plaintiff in the Writ of Error does not pray Diminution, and thereupon 
procure a Certificate from the inferior Court, that there is not any Reſum- 
mons before the Rejoinder entered, this Aſſignment is ot no Effect, but 
void, in as much as this is to be tried by the Record itſelf, and no Diminu- 
tion can be alledged after Rejoinder entred; for if the Defendant will con- 
feſs the Error, yet the Court ought not to reverſe the Judgment, till they 
are aſcertained of the Error by the Record itſelf, | 5 


{ 
| 
: 
i 
y 


— 


| 
| 


ON 


55 If a Writ of Error abates + or diſcontinues by the Act and Default of (8) 
the Party, a ſecond Writ of Error ſhall be no Superſedeas ; otherwiſe if j 


Plaintiff in , : 

Error be abates or diſcontinues by (c) the Act of God or the Law. 

nonſuit, he 
ſhall not have a Writ of Error again, Salk, 263. pl. 4. Ld. Raym. 91. 5 Mod, 228 
Comb, 393- 12 Mod, 105, Comb. 19. S. P. 1 (c) A Writ of Error abated by the Death of 
the Lord Chief Juſtice Foſter, and a ſecond Writ was ſued out and allowed; and it was held x 
Superſedeas, Keb. 6 58, 686, A Writ of Error does not abate by the Death of the Defendant 
in Error; but a Scire facias ad audiendum erreres may be taken out againſt his Executor. vent. 
34. Salk, 264. Secus if the Plaintiff in Error dies. Yelv, 208, but for this vide Moor 701, 
Sid. 419. Carth. 236, and Godb. 68. A Diverſity where a Writ of Error ſhall abate in a 
Real Action, though not in a Perſonal Action.— Three join in bringing a Writ of Error, the 
Defendant pleads Outlawry in Abatement as to one of them ; but the Court held this no sood 
Plea, becauſe they are all compellable to join, Palm. 151. 


+ Writs of Error may be amended. 5 Geo, 1. c. 13. See ante 202. 


— 


t But gu, If the Party may not have a ſecond Writ of Error in the ſame, or in 2 ſuperior 
Court, tho? it may not be a Superſedeas ? 


PPP 


*Pagez10 (H) How far the Writ of Erroz is a Superſedeas. 


2 Keb. 129. FTER a Writ of Error ſhewn, the Plaintiff ought not to take out 
(4) By the A Execution, but the Defendant ſhall have four Days Time to get it (4) 
Clerk by In- allowed, and four Days Time more to put in Bail, if the Caſe require it ; 


Ta tbere- and if he (e) paſſes that Time, the Writ of Error ſhall be no farther a (/ 
ou. Super ſedeas, || 
Vert, 2 


Mod, —ç 8. P. and that he muſt not keep the Writ in his Pocket. (e) That the very Seal. 
ing of the Writ of Error is 2 Superſedeas to the Execution, Mod, 28. fer Kelynge. (/ That 
if the Writ of Error hath a long Return, it is no Superjedeas, but the Party may take out Execu- 
tion, Sid. 44-5. vide 6 Mod, 130. Ld. Raym, 47, 405. See Salk. 145. pl. 4. 4 Mod. 


247. 


** 


3 


It is a Superſedeas only from the Allowance, Barnes 376. No Contempt is incurred by 
taking out Execution, till after Notice of the Writ of Error. 14,——But if Execution is exe- 
cuted after the Allowance, tho* no Notice thereof to the Attorney of the Defendant in Error, the 


Court, on Motion, will ſet it aſide. 


Hob. 329. If Judgment in a Formedon be pronounced 16 Nowemb. and a Writ of Er- 

Clanricard ror is brought by the Tenant bearing Tefte 27 Nowemb. and then allowed, 

9 and in majorem Cautelam a Super ſedeas made out againſt Executions, and the 

3 Lev, 312, Demandant obtains a Writ of Seiſin, bearing Tefte ꝙ Octob. before, by War- 

rant of the Judgment, which was afterwards entered but as of Oeb. Mich. 

being the laſt Continuance, which being made appear to the Court, and they 

being ſatisfied that the Judgment was pronounced 16 Novemb. before which 

Time the Defendant could not have a Writ of Seiſin, nor the Plaintiff a Writ 

of Error, they held this ſuch a Trick as would defeat any Writ of Error; 

and therefore a new Superſedeas was awarded againſt that Writ of Execu- 

tion, quia errenice. | 

Mod, 28. If a Writ of Error 1s taken out to remove a Record between ſuch and 

#»ghes and ſuch Perſons, and ſome of the Parties are omitted; ſo that in StriQneſs 

Undereveed: the Writ does not agree with the Record, yet it is notwithſtanding a Su- 

perſedeas, and no Execution can be taken out, for the Court below 

(gs) That if (g) cannot judge of the Fitneſs of it, though it may be quaſhed in the Court 
the Record out of which it iſſues. h 


vary from : 
the Writ of Errro, yet the Inferior Court ought to remove it. Vent, 97. 


If 


„ » 


If A recovers in Debt or Damages againſt H. and ſues out a Capias ad Rol. Abr. 
Satisfaciendum againſt B. which is returned Non eft Inventus, upon which a 491. Loct 
dirt facias is awarded againſt the Bail and. returned, and after a ſecond and Tillard, 

d . per Croke and 
Scire facias awarded, but not returned, B. brings a Writ of Error on the 1 
principal Judgment; this is no Super ſedeas as to the Proceedings againſt the pe Opinion 
Bail, but the ſecond Scire facias may well be returned, and the Plaintiff of grawp/t.n. 
may roceed thereon, notwithſtanding the Writ of Error, which affecting 


only he Principal Judgment, is diſtin& from the Proceedings againſt the 
Bail. + | | 
+ But the Court, on Motion, will ſtay Proceedings againſt the Bail 


80 if a Man recovers againſt J. S. and on a Scire facias hath Judg-2 Rol. Abr. 
ment againſt the Bail, and the Bail bring a Writ of Error of the Judg-497+ 
ment on the Scire facias : this ſhall be no Superſedeas as to the principal 
Judgment, and therefore the Plaintiff may take out Execution againſt the 

incipal, | 
"7 71 Man brings a Writ of Error on a Judgment, but does not remove: Rol. Abr. 
the Record within fix Days, this ſhall be no Superſedeas, but Execution 2941. Marſh 


may well be taken out, for it appears that the Writ of Error is merely for pune, a boys 
Delay. t 5 — 
ur. 


N. If Execution can be taken out, whilſt the Writ of Error is in Force, and if the Defen- 
dant in Error ought not firſt to Non pros Plaintiff in Error, See poſt 216, R. 2179, When the 
Tranſcript is brought in, Defendant in Error may make out a Scire facias guare executionem non, 
See Harriſon's Pratt, in B. R. 412. 


If upon a Fieri facias on a „ againſt B. the Sheriff takes the 
Goods of B. into his Hands; but before any Aale of them, B. delivers to the *Page211 
® Sheriff a Superſedeas on a Writ of Error, B. thall have the Goods again, Rol. Abr 
for by this Seizure no Property 1s altered, 491, Care 


and belton 
per Cur,'—If the Sheriff makes a Warrant to his Bailiff, and after comes a Superſedeas to the 
Sheriff, and the Bailiff, before Notice of it, makes Execution, 'tis not good ; for the Superſedeas 
to the Sheriff determines the Warrant of his Bailiff, ——If Execution iſſues, and the Sheriff exe- 
cutes it, and after a Superſedeas comes to him quia executio erronice emanavit, the Sheriff ſhall have 
his Fees for the Execution; vide Tit, Sheriff, 


If a Writ of Error be brought returnable into the Exchequer-Chamber, Rol. Abr. 
which is allowed by the Clerk of the Errors, and a Super ſedeas granted there- 492. 
upon ; but the Record is not marked by the Clerk of the Errors, as the — pg 
Uſage is, nor Notice thereof given to the Attorney of the other Side; but and Wow 
theſe Matters are ommitted, becauſe the Attorney was not known, nor the See Bur. 
Number-Roll of the Record; yet this is a good Superſedeas in Law, ſo that Rep. 340. 
if Execution be awarded and executed, it is erroneous, and a Superſedeas 
ſhall be awarded guia erronice emanavit ; but it is no Contempt in the Attor- 
ney in taking out Execution, he having no Notice of the Writ of Error, 
and the Roll not being marked. | | 

It ſeems clearly agreed, that an Action of Debt may be brought upon 
4 Judgment in 4 R. notwithſtanding a Writ of Error brought in the 
Exchequer-Chamber ; for though ſuch a Writ of Error be a Super ſedeas 10 H. 6, 6. 
fo the Execution, yet the Duty remains upon Record; and it is but rea- 2 Rol. Abr. 


ſonable the Party ſhould have this Remedy for his Damages for For- 49. 
bearance, Dyer 2 pl. 
To doa Tale. 
5 ſon. Sid. 236. 
Lev, 153. Keb. 127. Reym. 100. 8. P. adjudged, Draper and Brightwel!, Ned. * 
; , 3 2 9 


nn 


| (1) To what Court a Writ of Erroz lies, And 


herein, 


1. Of Writs of Error into Parliament. 


0 


HE Court of Parliament is the Supreme Court, where anciently 
[ Cauſes of great Conſequence, as between the Magnates Regni, were 
heard and determined. Hence the Houſe of Lords is the dernier Reſort, 
to which a Writ of Error lies ; and therefore (a) if a Writ of Error be 
c brought of a Judgment in the King's Rench into the Exchequer-Chamber, 
(6) hows. and there the Judgment is reverſed ; yet a Writ of Error lies of ſuch 
24, 110. Judgment into (5) Parliament, and the Lords may reverſe fuch ſecond 
Vent. 334. Judgment, 
Raym. 4330. | 
2 Jon. 99. 2 Lev. 232. (5) When a Record comes into Parliament upon a Writ of Error, the 
King may aſſigu certain Earls and Barons, and with them the Juſtices, to determine the Matter. 
22 E. 3. 3. Rol. Abr. 789. 2 Bulſt, 164, For the Form of the Writ, wide Show, pl, 12, 
and for the Manner of proceeding thereon. Yide Moor 834. Cro. Jac. 341. Godb, 250, 
Rol. Rep. 14, 15. Noy 76. Raym, 5, 383. 


$7 H. 6. 23 So a Writ of Error lies into Parliament upon a Judgment given in B. R. 
11 E. 4. 9. either in a Cauſe brought there by Writ of Error, or originally commenced 
Rol. Abr, there. | 

745. for the | | 
Manger of obtaining and proceeding upon ſuch Writ of Error, vide 4 Inſt, 21, Godb, 247. 
Bulit, 162, 166. Moor 834. p. 1122. That a Writ of Error may be returnable ad proxi- 
mum Seſſionem Parliament. Dyer 375. Raſt. Ent. 805,—But no Superſedeas ought to be granted 
upon a Writ of Error returnable ad provimum Parliamentum. Vent, 31. Sid. 413.—lf the 
Parliament is diſſolved, the Writ of Error is abate ; the Court of King's Bench may proceed to 
Execution afterwards without any Remittitur, Carth, 237. but it ſeems that this is altered by a 
late Order in the Lords Houſe 1. | 


t Writ of Error in Parliament is no Superſedeas, if it be not tranſcribed in fourteen Days, and 
the Parliament be diſſolved, Bunb, 64.—1f Error is brought in Parliament, tho* the Houſe 
is prorogued, and the Record has not been tranſcribed, the Court will not on Motion grant 
Leave to take out Execution, Bunb, 131. If Error in Parliament is not tranſcribed in 
fourteen Days, the Defendant in Error, on Motion, ſhall be at Liberty to take out Execution if 
it is not tranſcribed and certified in eight Days. Bunb. 6g, See Harriſon's Pra#. in B. R. 420, 


*Pageziz And though upon a Judgment in the King's Bench, ſince the 27 Elis. 
cap. 8. the Party may elect either to bring a Writ of Error in the Exche- 
quer-Chamber, or in Paliament ; yet if the Cauſe commenced in the King's 

(c) Saund. Beuch by (c) original Writ, there. lies no Writ of Error but into Parliament; 

346. alſo if he elects to bring Error in the Exchequer-Chamber, regularly he 


28 180. cannot after bring Error in Parliament upon the firſt Judgment f. 


+ But he may on the Affirmance of the Judgment, vide next Caſe, and the Stat. infre 213, 


1 


— * „** 


3 Keb: 129, 239, 376. Vent. 372. 8. P. 4 Mod, 247. Dighton and Graqwi/, S. P. To 3 
Scire facias Quare executionem habere non debet, a Writ of Error pending may be pleaded in Bar of 
the Execution, Skin. 591 7. a | X 


„ — at et——_—_—_— 


— 


— 


* Wherea Writ of Error is depending, the Court on Motion will flay Proceedings in an 
Action on the Judgment, upon Terms. The ſame, if Proceedings are againſt the Bail, where 


Error of the Principal Judgment is depending. And the eaſieſt Method, to obtain Relief, is by 
Motion, 


"Wm. — —- % * — 4. n,, "We" 


And 


E 1 O R. 

And therefore it ſeems, that if a Writ of Error be brought upon a Judg- Ve Rol. 
ment in the Exchequer-Chamber, where the Judgment is affirmed, and Ahr. 492. 
after Error is brought upon the ſame Judgment in the Parliament ; this * 0 S336 
Writ of Error is no Swper/eleas ; but if the Writ of Error be brought upon 

the Judgment in the Exchequer-Chamber, it is a Superſedeas. 


2. Of Writs of Error into the Exchequer-Chamber. 


As no Writ of Error lay of a Judgment in the King's Bench, but in Par- 
lament, and as the Subjects were often diſappointed of their Writ of Error 
by the not Sitting of Parliament, or by their being employed in publick 


Buſineſs when they did fit ; therefore, ; 

By the 27 Elis. cap. 8. reciting, that erroneous Judgments in P. R. A 
were (Y) only to be reformed in Parliament, it was enacted, * That extends only 
« where Judgment ſhould thereaſter be given in B. R. in (c) (4 Debt, to ſuch Ca- 
« (e) Detinue, Covenant, Accourt, Caſe, Ejectment, or ff) Treſpaſs, ſes in which 


« | | there is no 
„(g) firſt commenced there, /) other than ſuch whefe the Queen ſhall — 


« be Party, (i) the Plaintiff or Defendant, againſt whom ſuch Judgment in Pur 
« ſhall be given, may at his Election ſue out a Writ of Error directed ment, but 
« to the Chief Juſtice, commanding him to cauſe the Record, and all not toErrors 
« Things concerning the ſaid Judgment ro be brought before the Judges in Fact, for 


« of the Common Pleas and Barons of the Exchequer, which being of — mieht 
fore have 


« the Degree of he Coif, or Six of them, ſhall examine the Errors aſ- been (Aa. 
« ſigned or found, and thereupon reverſe or affirm the Judgment, other mined in B. 
«© than F. 2 Lev. 

| 33 adjudged, 
Vent, 207, 208. adjudged, Cro, Jac. 5. ſo adjudged in B. R. contrary ts the Opinion of the judges 
in the Exchequer-Chamber,—Rut that Errors in Fact may be aſſigned in the Exchequer-Chamber, 
and if denied, tried by Ni privs, and how, wide Cro, Eliz. 741. Hoh, 5. Cro. Car. 514. 1 Jon. 
410, 411,* (c) Not Replevin, 2 Rol. Rep. 444. agreed per Cur'. (d) Extends to their Heirs, Execs 
cutors or Adminiſtrators, Cro. Eliz. 294, 295. 6 Co. 80, a, (e) Error lies not upon a Judgment 
in a Scire facias againſt Bail, Velv. 157. Cro. Tac, 191. Lancaſter and Kyleigh, Cro. Car. 
300. adjudged, Jon, 32 5. adjudged. —Yet Cro, Eliz, 730. it was adjudged contrary by all the 
Judges and Barons except two, for that it was within the Intent of the Statute, and in Nature of 
an Action of Debt f. That Error lies upon a Judgment in a Scire facias againſt Executors, 
upon a Judgment in Debt, within the Equity ot the Statute, Cro. Car. 286. per Curiam dubita- 
tur, The Scire facias is but to have Execution of the fyrmer Judgment. Cro. Car, 464. 
—'Tis in effect a Piece of the Action. Mod. 79. per Hale. Vent. 108. 2 Keb. 833. Frrzgitb. 
7- 8 Mod, 27, 10 Mod. 17, 142, 275, 282, 12 Mod. 105. Ld, Raym. 9%, 2 Ld, Raym. 
954- Will. Rep. 348. pl. 93, 351. 2 Stra. 1102, Comb, 393. 5 Mod. 229, Salk. 263. 
pl. 4. Yelv, 157. But wide Cro. Jac. 384. Cro. Car, 143. Hob. 72. Mod. 297. ( 
Not in Reſcous, becauſe more than Treſpaſs, and Treſpaſs would not have lain, becauſe the Cat- 
tle reſcued were the Cattle of the Defendant himſelf; and there is a Writ of Reſcous in the Regiſ - 
ter diſtin from Treſpaſs, Ody and Yeates, Moor 694. pl. 963. by all the Juſtices held clearly. 
Cro, Jac. 171. cited, {g ) It lies not upon any Judgment affirmed upon Error brought in B. 7: 
2 Bulit. 162. nor upon a Judgment in a Scire facias upon ſuch Judgment affirmed in B. R. Ne! 
Rep. 264, Salk 263. pl. 4. S P. adjudged. Nor upon a Suit by Original. Saund. 346. 
Carth, 180. S. P. admitted. (4) It lies in Debt upon the Statute of Tithes. Sid. 240. ſaid to 
have bern adjudged —But whether it lies in Debt upon the Statute of Uſury, Sid. 240. 
dubitatur, and wide Vent. 49. lt lies io Debt gui ram, upon the Stature for abſenring 
from Church, for the King is not properly Party, tho' to have Part of the Penalty, Raym. 


275, adjudged f. (i) Not in an Aion of Scanda/um Magnatum, Lord Say and Seal and Stef hene. 
Jon. 


— — 
1 


Error coram w4bis lies not on a Judgment after Afﬀirmance in tus Exchequer Chamber. Stra. 
690. But if Writ of Error be quathed for any Fault but Variance, Error coram vobis lies Stra. 
bob. L. Raym. 1403. 

I Error does not lie in the Exchequer upon an Award of Execution in a Scire facias only; but 
the Writ muſt alſo include the Judgment in the former Action; tor à judgment not founded on 
the Merits of the Cauſe is not within the Stat. Andr. 287. Stra. 1102, 

I Qu, If Error lies in the Exchequer, on any Judgmenc in &, R. where the Plaintiff ſues as 
well tor the King as for himſclt ? 


Vor. II. c Q 
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Page 21 3© than for Errors concerning the JuriſdiQion of the Court of King's Bench, 
bg ad: r for Want of 4 Form in any Writ, Cc. or Proceeding, and 1) after 
Judged by the ſame (i) ſhall be brought back in B. R. that (n) further Proceeding 
three * may be had thereupon, as well for Execution as other ways.“ 

againit one. 

Ley Sz. adjudged, Cro. Car, 142. Farl of Stamford and Needham, Sid. 143. Vent, 49 J. 
(+) Sid. 253. (/) $9! the Plaintiff in Error be nonſuit, or the Suit be diſccntinued. And. 
144. 2 And, 123, () So that no Execution oan be granted out of the Exchequer Chamber. 
dtyle 238. *] Where atter Reverſal and Judgment quod recuperet, and the Record remanded, 
a Writ of Inquiry may be awarded, &c. Feldoe and Ridge, Cro. Jac. 206. Joy 129. Velv. 74. 


Tommy 


U * the Caſes, pro & con, on moſt of the Points in the above Notes, in Com. Dig. 5 v. 
2555 „. 


And by the ſaid Act it is ſurther enacted, That ſuch Reverſal or 
Affirmation ſhall not be final, but the Party grieved may bring Error 


in Parliament.“ 
3. Of reverſing Judgments in the Court of Exchequer. 


in Before the Statute of 31 E. 3. c. 12. (e) Errors in the Exchequer were 
Moor 566. ſometimes examined in (f; Parliament, and ſometimes before Commiſſion- 
(e) Writs of ers, by Force of the King's Writ under the Great Seal. 


Error upon 
Judgments were there ſeldom brought. Sav. 37. (J) Rol. Rep. 14, 15. 


(s) The By 31 E. 3. cap. 12. in all Caſes touching the (g) King, or other Perſon, 
King may upon Complaint of Error in Proceſs in the Exchequer, the A) Chancellor 
hare Error and (i) Treaſurer ſhall (4) cauſe the Record to be brought before them, 
here. and taking to them the Judges * and other ſage Perſons, thall call betore 
— ide Co. 42+ them the Barons to hear the Cauſe of their Judgment; and, if upon Exa- 
> Co. 1, mination Error be found, ſhall amend the Rolls, and ſend them into the 
(% By zi Exchequer to have Execution. 
FIiz. c. 1. 
the not coming of the Lord Chancellor or Lord Treaſurer, or either of them, at any Day of Ad- 
journment, ſhall be no Diſcontinuance, ſo as one of them, or both Chief Juſtices come, and are 
preſent. gut this Statute not providing Remedy where they came not at the Return of 
the Writ of Error, vide 2 Leon, 59. it was enacted by 16 Car. 2, c 2, that if the Chief Juſti- 
ces, or either of them, or the Chancellor or Treaſurer ſhall not come at the Return of the Writ 
of Error, it ſhall be no Abatement or Hiſcontinuance; but no Judgment ſhall be given, unleſs 
both Chancellor and Treaſurer ſhall be preſent, (i) Intended of the Treaſurer of England ; 
and at the Time of making this Statute, the Offices of Treaſurer of England and of the Exche- 
quer wore in ſeveral Hands, (k) Tho” the Barons only are Judges, yet the 'Treaturer together 
with them hath the Cuſtody of the Records, and therefore the Writ of Error is to be directed to 
him and the Barons, and it is, tho' the Lord Treaſurer and Treaſurer of the Exchquer are the 
ſame Perſon. 4 Init, 105, Sav. 35, 36, 

* 1i the Chancellor and Treaſurer do not call in the other Juſtices it ſeems to be Error, 8 H. 


T-1 3. 


Carth. 388. In the Banker's Caſe adjudged in the F xchequer, which came before 
Lide the the Lord Keeper, &c. purſuant to the above Statute, the Lord Chan- 
Baxter'sCaſ*. cellor and three of the Judges were of Opinion, that the Judgment of 
the Exchequer thould be reverſed ; and then the Queſtion was, whether 
the Judgment of the Court ſhould purſue the Opinion of the Majority of 
the Judges, or that of the Lord Keeper and the three Judges; and three 
of the Judges were of Opinion, that the Majority of the Judges ſhould 
overn this Judgment ; but the others being of a contrary Opinion, the 
e was reverſed, which was pronounced by my Lord Keeper 


Sommers. 


4. Of 


* 


4. Of Writs of Error into the King's Bench. 


The Court of King's Bench ſuperintends the Proceedings of all other 
Inferior Courts, and being the King's own Court in which he for- 
merly fat in Perſon, by the Plentitude of its Power corrects the Errors of 
* thoſe Courts; hence it is, that g) a Writ of Error lies in this Court of as Page 21 4 
judgment given in the (5) King's Bench in (c) Ireland. (a) 34 A. 


7. 

Aſſ. 5. Rol. Abr. 745. F. N. B. 22. but for this vide 4 Inſt. 356. Keilw, 202. 5 Co. 18. 
4. Calvins Caſe, Leon. 5 5. Yelv. 118, Style 386, Vaugh. 290, 402. and per Rol. Rep. 17. 
5t is ſaid per Cote, that Ireland was annexed to the Crown of England by Conqueſt, and therefore, 
&:, but L. 2 Bulſt, 163,—Irt lies not in the Parliament of Jreland. Rol. Rep, 17. per Cote (5) 
Upon a Judgment in Banco there, it muſt he brought in Banco Regis here, &c. F. N. B. 22. Velv. 118. 
(e Upon a Judgment in Calais, when under the Subjection of the King of England, a Writ of 
Error lay in B. R. 4 Inſt. 282, Raym. 174. S. P. cited, Vaugh. 290, 402. S. P. cited; bur yet 
wide Keilw. 202. S. P. cont. But it lies not upon any Judgment in Scotland, becauſe a diſtinct 
Kingdom, and governed by diſtin Laws, Show. Par, Caſes 33 f. 


+ As to Error from Ireland, ſee Harriſon's Pra®. in B. R. 422. &c. | 


So a Writ of Error will lie of a Judgment given in Chancery on the 
Common Law Side, called the Petty-Bag, as upon a Scire facias upon ap 1, Ab- 
Recognizance, altho both Courts were before the King himſelf, and to (d) 74 . 


ſome Purpoſes are the ſame. Rol. Rep, 
287. 


29 Aſſ. 47. 4 Inſt, 80. Dyer 315, & wide Moor 570. pl. 778. (4) As if Iſſue be joined in 
Chancery, it muſt be tried in the King's Bench, and the Record delivered over per Proprias Ma- 
nus of the Chancellor. 2 Saund. 23. 2 Keb. 621. Lev. 283. Sid, 436. Mod, 29. Jer ſan 
and Dawſon, & vide Abr. Eq. 128-9. a 


i If a Peer be attainted before the Lord High Steward, a Writ of Error giq. 208. 
lies in the King's Bench of ſuch Attainder, and the Party has no other Lev. 149 
Remedy f. per Tviſden, 


I Error lies in Parliament, upon an Attainder for Treaſon ; for though the Stat. 33 H. 8. 20. 
ſays, that Judgment of Attainder by Common Law, ſhall be cf as good Force, as if done by 
Authority of Parliament, this ſhall be intended of a lawful Attainder, Ha/e's Hiſt. Paw, & FJuriſd. 
of Parliament. 19, 4 Inf. 21. 


A Writ of Error lies of a Judgment in the Common Pleas into the 4 Inſt. 22. 
King's Bench, which only can correct the Errors of that Court, and from 
thence into Parliament. 

A Writ of Error lies into the King's Bench of a Judgment in a County 4 Inſt. 214, 
Palatine, for tho” theſe are Superior Courts and have Jura Regalia, yet their mot 
Juriſdiction is derived from the Crown. 1 coun 

If an erroneous Judgment be given in Durham in the Chancery, upon 4 RG 
Proceedings according to the Common Law, or before the Juftices of the 
Biſhop, a Writ of Error lies before the Biſhop himſelf, and if he gives an 
erroneous Judgment, Error lies in H. R. | 

If the Juſtice in Eyre gives an erroneous Judgment at a Juſtiee- Seat in 4 Inſt. 297. 
a Foreſt, a Writ of Error lies thereupon in B. R. 

By the 34 ff 35 H. 8. cap. 26. par. 113. Errors in Judgments in Pleas _—_ 
real and ce mixt, before the Juſtices in their Great Seſſions in Hales, ſhall 107 2 Grif- 
be redreſſed by Error in B. R. in England; but Errors in Pleas Perſonal feb's Cale. 


ſhall be reformed befored the (/ Preſident and Council. Moor 248. 
. pl. 391. ad- 
Judged, Cro. Eliz, 104. adjudged. (J) This Court is diſſolved by the Statute of 1 V. & M. 
Stat, 1, c. 25. and by the ſame AR, Errors in Pleas Perſonal are to be redrefſed as Errors in Pleas 
real and mixed were by 34 & 35 H. 8, c. 26, | 

:.- 0 5. Of 


E. R R O R. 


5. Of Writs of Error into the Common Pleas and Inſerior Courts. 


F. N. B. 44. If an erroneous Judgment be given in (a, London, or other Place, which 


„Tho is a Court of Record, the Party grieved ſliall have a Writ of Error, and 
Error lies 


e x. this Wru may be returned into the Common Pleas, or into the King's 
upon a Bench, at the Pleaſure of him who ſueth the ſame. 

Judgment ; ; 1 ; 
given in Lendon, yet it lies upon a Judgment given at Newgate, which is upon Commiſſion intheit 
Seſions. 2 Leon. 107. ſo held, and wide 2 Rol. Rep. 97. 2 Lev. 223 f. 


ii Error be cf a Judgment in the Sheriff's Court in London, it ſhall be, before the Mayor and 
Sheriffs in the Huſtings. 4 Init. 248. F. N. B. 22. H. wide Priv. Lond. 164, 168.——Error of a 
Judgment in the Huftings, lies betore Commiſſioners at St. Martin's. F. N. B. 23 E. 1 Rol. 
74 5. l. 50. 4 Int. 247. 1 Lev. 309. 2 Saund. 228. Error of a Judgment before thoſe Com- 
niimmoners, lies in Parliament. 2 Saund, 228. See infra 215. n. 


4 Inft. 224+ No Writ of Error lies "in Banco or Banco Regis, upon a Judgment given 
See of the Within the Five Ports; but by Cuſtom ſuch Judgment is examinable by Bill 
Courts of in Nature of a Writ of Error coram Domino Cuftode ſeu Guardians quingue 
. Cinque Ports. Portuum apud curiam ſuam de Shepway. 


Tage 215 » If a Judgment be given in the Court of Stannaries of the Duchy of 
Rol. abr. Cornwall, (6) no Writ of Error lies upon this in Banco or Banco Regis, 


55 is becauſe it hath not been uſed ; but of this there may be an Appeal to the 
for any Mat- Guardian of the Stannaries, and from him to the Prince ; and when there 
ters touch- 1s no Prince, to the King's Council. 

ing the 

Stannaries, otherways upon a Judgment there given upon collateral Matters. 3 Bulſt, 133. per 
Coke Chief Juſtice, ſaid to have been ſo reſolved upon a Conference by all the Judges, as is ſcen 
recorded in Chancery in the Petty Bag Office. Q. Owen 8. Sid. 233. 


Rol. Abr. A Writof Error lies in the Common Pleas upon a Judgment given before 
745. the Judges of Aſſiſe. 


but wide 
Leon, 55. 


3 Leon. 159, Dyer 259, Moor 78. And. 12, N. Bendl. 153. Cro. Eliz, 26, 
Carter 222. 


18 E. 3. 14. Upon a Judgment given in the Huflings in London, a Writ of Errors lies 
Rol. Abr. at St. Martins before certain Juſtices f. 

745. | 
Lev. 309. 2 Saund, 253. S. P. and that upon a Judgment of the ſaid Juſtices, a Writ of Error 
lies in Parliament, wide 2 Leon. 107. lies not from the Courts of the City of Lenden to H. R. tho 
it does lie thither, trom all other Corporation Courts, 2 Bur, Rep. 777.%—An Appeal lies to the 


bw of Peers, trom a Decree in the Mayor's Court» See the Cafe of Littlebury and Buckley, 
310. 


4 See ante 214. n. under Div, 5, 


6. Where a Writ of Error lies in the ſame Court in which the Record is, 


F.N B. z If upon a Judgment in B. R. there be Error in (c) the Proceſs, or thro' 
Poph, 181. the Default of the Clerks, it thail be reverſed in the ſame Court by Writ 
Rol. Abr. of E rror ſued there before the ſame Juſtices. 


746. ab 
le) And therefore the 27 Eliz. c. 2, which gives a Writ of Error into the Exchequer-Chamber, 


extends not to Errors in Fact, for theſe might have been examined in B. R. 2 Lev, 38, Vent, 
207. Cro. Jac. 5. S. P. adjuceed, 


80 
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So if one is indifted of Treaſon or Felony in B. R. or, being indicted 3 Inſt, 214. 
elſewhere, the Indictment is removed in B. R. and by Proceſs of that Court 
he is erroneouſly outlawed, and fo returned; a Writ of Error may be 
brought in B. R. for the Reverſal thereof, 
Alſo if an erroneous Judgment in Point of Law be given in B. R. upon 
an Indictment in London, a Writ of Error may be brought in the ſame Sid, 208, 


Court; for though in Civil Caſes Error does not lie in the ſame Court, unleſs —_ 2 4 


for a Mattter of Fact; yet in Criminal Caſes it lies as well for an Error in judred. 
Law as Fact. Lev. 149, 

S. C. ad- 
judged, and ſaid, tho* it may be brought in Parliament, that does not prove bur it may be brought 
here alſo. 5 But according to 1 Sid, 208. it ſeems that this was only for Error in Fat, And 
qu, If it could be for Error in Law ? And ſee infre, ö 


In (a) Fitz. N. B. it is ſaid, that a Judgment cannot the ſame Term it (a) Fitz. 
is given be reverſed in B. R. without a Writ of Error, though ſuch Judg- 8. 21. 
ment may in the Common Pleas ; but it does not ſeem that there is any 
Foundation for this Diſtinction (5) for during the Term, in which any ju- 
dicial Act is done, the Record remains in the Breaſt of the Judges of the! 
Court; and therefore the Roll is alterable during the Term, as they ſhall pl. 332. 


direct +. Yelv. 157. 
Poph. 181. 
But when the Term is paſt, the Roll is the Record, and admits of no Alteration, Co, Lit. 260, 


a, vide Tit. Amendment 108. 
+ An Erroneous Judgment may be ſtayed, by moving in Arreſt of Judgment, within four Days. 


But if an erroneous Judgment be given, and the Error lies in the Judg- 
- f : 2 Rol, Abr. 

ment itſelf, and not in the (e) Proceſs, a Writ of Error does not lie in R. R. 4%. 

of ſuch Judgment. , 5 H. 6. 30, 
| | (c) As if the 

Court awards an Exigent where they ought to award a Pluries Capias, Rol. Abr. 746. They 

may reverſe their own Judgment for falſe Latin, becauſe this is not the Default of the Court, .but 

of the Clerks, 7 H. 6. 30. Rol. Abr. 746. Where by Reaſon of Fraud, Wc, a Judgment 

may be vacated after the Term in which entered, vide 2 Rol. Abr. 724. If Judgment be gi- 

ven in an Action in B. R. and there alſo Execution is awarded, a Writ of Error guod coram wobis 

reſidit does not lie in B. R. in Adjudicatione executionis, Rol. Abr. 746-7, Rol. Rep. 65. S. C. 


* If two bring a Writ of Error in B. R. upon a Judgment in an Aſſiſe, Page 216 
and pending the Writ one of the Plaintiffs dies, and aſter, the Court, not Rol. Abr. 
knowing of the Death of one of them, reverſes the Judgment; and after 247. 
he, againſt whom the Judgment was reverſed, brings a Writ of Error in Cro. Eliz. 
the ſame Court de B. R. and aſſigns the Death of one of the Plaintiffs in the 158. "I 
firſt Writ of Error, which was the Act of God, not the Error of the Court, adjudged. 


it ſeems the Writ well lies. 4 Leon. 60. 
8. P. 


If a Record is removed by Writ of Error out of the Common Pleas into Orth. 
the King's Bench, and the Writ of Error for Inſuffieieney is quaſhed in the 366-9. 
King's Bench, the Plaintiff in Error may have a new Writ coram wabis re- 
fiden. but ſuch new Writ is not a Superſedeas in itſelf as the firſt Writ was, 
and therefore he muſt move the Court for a Superſedeas, and put in Bail 


thereon þ . 


t Writs of Error may be amended. Stat, 5 Geo, 1. c. 13. See ante 202. 


So if ſuch ſecond Writ be quaſhed for Inſufficiency, yet the Court will Carth. 36g, 
grant a new or ſecond Writ of Error coram wobis refiden. as alſo a Superſedeas 370. 
on putting in Bail ; for ſuch ſecond Writ being void is as if there bad been 
none before. 


Of 


0 1 


Of aſſigning Errozg ; And herein, 


1. Of the Manner of aſſigning Errors. 


810 PON a Writ of Error for Want of (a) aſſigning Errors, Judgment 
— is not affirmed, (5) but Execution goes upon the firſt Judgment, ſo 
3 that the Party can have no Coſts; but his Remedy muſt be upon the Re- 


2 Keb 52, cognizance, by which he is bound to proſecute with Effect. * 
71, 75. 8 C. 

(a] Error annot be aſſigned in a Record which is not in the Court where the Writ of Error is - 
brought. 11 fl. 4.47. b. Rol. Abr. 760, 769 — Aſſignmen: of Error is in the Place of a 
Declaration, 9 E 4. 32, —— Error may be aſſigned in every Part of the Record. Rol. Abr. 760, 
— ay be moved to the Court, tho* not particularly aſſigned. 5 Co. 37. b. Error in Fact 
or in Law may be aſſigned on a Judgment by Default. Rol. Abr. 756. Style 122. {6) IH a 
Record be removed out of the Common Pleas into the King's Bench by Writ of Error, and the 
Plaintiff will not affign his Error, then a Scire facias ſhall iſſue forth guare executionem habere non 
debet; and, upon Summons and two Nibili returned, the Plaintiff ſhall have Execution, 2 Leon, 
107. 


See infra, the next Clauſe but one, 


Carth, 40 The Parties, vpon the Removal of the Record by the Writ of Error, 
41, per Holt have no Day in Court given to either of them; wheretfore if the Plain- 
Chief Juſ- tiff in Error delay to ſue forth his Scire facias ad audiendum errores, the 
tice, where Defendant hath no Way to compel him, but by ſuing out a Scire facias 
the Errors quore executionem non, Efc. and if, upon ſuch Scire facias, the Plaintiff in 
were 1 f. Error doth not plead, chat his Err fligned, but ſuffers Jud 
An pei- plead, that his Errors are aſſigned, but ſuffers Judgment 
8 paſs upon two Nihils, no Errors afterwards aſſigned ſhall prevent Exe- 
without giv- CUtION, 

ing Notice 

to the Defendant in Error. 


And by a Rule of the Court of King's Bench, if the Plaintiff in Error 
doth not aſſign his Errors, and give a Copy of them to the Defendant's At- 
torney in Error, by or before the "Time given by the Rule on the Scire facias 
is out, the Defendant's Attorney in Error may enter Judgment on the Scire 
facias, and take out Execution thereon, but can have no Coſts, unleſs he 
gives a Rule for the Plaintiff to aſſign Error on Record; which if he doth 
not do, he may be nonproſſed, and then the Defendant in Error ſhall have 
his Coſts. 

Alſo by another Rule of the ſame Court, when the Plaintiff in Error 
hath aſſigned the General Errors, he muſt give a Copy of them to the 
Defendant's Attorney, who may plead In null» eft erratum to it immediately, 

Page 217 and enter both on the Roll, paying the Plaintiff's Attorney 25s. 4. for 
the ſame. 

Yelv.6, 79. If the Defendant in Error ſues out a Scire facias quare executionem non de. 
bet ; this is merely collateral to the Record removed, and yet by Matter ex 
oft facto may become a Record; as if the Plaintiff upon the Return of the 
Scire facias appears, and pleads a Releaſe, or other Matter, as he well may, 
then this is a Record annexed to the firſt Record removed; but if upon the 
Return of the Scire facias, the Plaintiff appears, and aſſigns Errors, or hath 
a Day given him to aſſign them, and upon this Record aſſigns his Errors 
inſuffciently; this Scire facias is but a Piece of Paper filed to the Record, 

1 no Proceedings being thereupon. | | 

761. 1 In a Writ of Error it is no good Aſſigiment of Error, quod in omnibus 

Bro. Attaint. erratum ef ; for the Court is not bound to inquire of the Errors, if the 

$6. Party does not ſhew them. 


In 


* DE <a» 


In a Writ ogError to reverſe an (a) Outlawry, Errors cannot be aſſigned, 1.eon, $3, 

by Attornatum, but the Party muſt appear in Perſon. | Cro. Eliz. 
611. 

8. P. Wade & U verſus Smith, Where the Huſband and Wife being outlawed, and the Wife 
refuſing to appear, the Outlaw ry could not be reverſed, & wide Carth. 7. S. P. where a Difference 
was taken, that where the Error appears on the Face of the Record it may be aſſigned per Attor- 
natum, but no Opinion given thereon, (a) A Perſon attainted of Treaſon or Felony, befcre he 
can have a Writ of Error to reverſe the Attainder, muſt aſſign his Errors, and thereupon have 
Leave from the Court to proſecute his Writ of Error, 2 Hawk. P. C. 461. And no ſuch 
Writ of Error is to be allowed without an expreſs Warrant trom the King, or the Conſent of the 
Attorney General, Sid, 69. Bulſt. 71. 3 Mod, 42. Rol. Rep. 175. 


If Two bring ſeveral Writs of Error, and ſeveral Scire faciass to reverſe 1 H. 4. 92. 

a Judgment in an Aſſiſe againſt them, they may aſſign Errors jointly. 5 S 
: ro, Error 

50. Rol. Abr. 761. S. C. 


If a Writ of Error upon a Judgment in an Aſſiſe be brought by Four, ei, 3 
and only one appears, and the others make Default, he cannot aſſign Errors 8 
alone, till the other is ſummoned and ſevered. and An- 


dreaws. 


Cro, Eliz. 891. S. C. adjudged, 


So if upon a Judgment in Quare Impedit, a Writ of Error be brought Cro. Jac. 94. 
by the Biſhop and Incumbent, the Incumbent only without Summons and 22 
Severance, cannot aſſign Errors. doo, 

If two are outlawed in an Appeal of Murder, and they bring a Writ of Sid. 316. 
Error to reverſe it, and one appears, but the other does not, he ſhall not The King and 
aſſign Errors till the other does; becauſe he bath joined with him in the 10% b. 


1 judged; but 
Writ of Error. — 2 Rol. 


Rep. 490. 
Two brought a Writ of Error, and made two Attornies; upon the Scire 6 Rod. 40. 
facias, the one Attorney aſſigned Error, to which the Defendant took Iſſue, Sberdand 
and then the other would plead in Abatement of the Writ; and it was Haily verſus 
held per Cur”, if one of the Plaintiffs had made Default, he ſhould be ſe- Oc d. 
vered ; but if they go on, they muſt proceed jointly ; and if one Attorney 3 36 
will aſſign Error, c. without Authority from both, we cannot help him, 1 38 
let him take his Remedy againſt the Attorney. pL 9 
2 Stra. 783. 
Barnard X. B. 4. Fitzgib. 1. 


2. Of aſſigning Errors in Fact and in Law. 


The Plaintifi in Error cannot aſſign Error in (6) Fact and Error in Law Rol. Abr. 
together; for theſe are diſtinct Things, and require (c) different Trials. 561. 
| Sid, 147. 
Leon, 105, (5) As that he was under Age when he levied a Fine. Raym. 231. Vent, 252. 
hat the Plaintiff was a Feme Covert, Rol. Abr. 761, (c) Fiz, Matters of Fact to be 


tried by a Jury, thoſe of Law, i. e. thoſe appearing on the Face of the Record, by the Judyes be- 
fore whom the Record is removed, Yelv, 58, 


If the Plaintiff in Error aſſigns Error in Fact and Errors in Law, which *Page 218 
are not aſñgnable together, and the Defendant in Error pleads In nullo eft , 
1 > tyle 69, 
erratum ; this is a Confeſſion of the Error in Fact, and the Judgment muſt Lev. 6, 
be reverſed ; for he ſhould have (4) demurred for the Duplicity. Salk. 268. 
| pl. 15. 270. 
pl. 18. 3 Salk. 399. pl. 3. 6 Mod. 113, 205. 2 Ld. Raym. 1005, (4) Where the Errors 
aſſigned were, 1. That the Declaration was minus / ufficiens in Lege. 2. That Judgment was given 
for the Plaintiff, when it ſhould have been for the Detendant. 3. That the Plaintiff in the Action 
died before the Verdict given; and though it was agreed, that this Aſſignment of Matter of Fact 
and Matter of Law was double, and would have been ill on a general Demurrer; yet the Court held 


that the Advantage thereof was now iott by leading Iu u N errarum, Carth, 338, 339. EA 
mond and Proberi. 


Alio 


| 
] 
| 
[ 
| 
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Sid. 93. Alſo if an Error in Fact be well aſſigned, In nullo eft erratum is a Confeſ. 

Raym, 59. fin of it, for the Defendant ought to have joined Iſſue upon it, fo as to 
hu ve it tried by the Country, 

Cro. Jac.12, But if an Error in Fact be ill aſſigned, In null eft erratum is no Conſeſ- 

29, 521. ſion of it; as (a) if it be aſſigned, that ſuch an one at the Time of the Re. 

Ray m. 231. turn of the Yenire was not Sheriff, and the Record be removed into B. R. 

(a) Cro. Car, by Certiorari, there In nullo eft erratum is no, Confeſſion of that Error, be. 


Rot Abr. Cavſe the Record is not in Court, that being no Part of the Record, for the 
758. lea is In nulleft erratum in Record. 
Yelv. 88. So if the Plaintiff in Error aſſigns an Error in Fact, viz. that the Deſen- 


King verſus dant, Who was an Infant, did not appear by Guardian, but by Attorney, 
Gejper and and concludes with (S) hoc paratus eft verificare, inſtead of concluding to the 
Shire. Country, as he ought to do, though the Defendant in Error pleads In nulla 
= _ eft erratum, yet it hall not amount to a Confeſſion, but ſhall be taken only 
+ 3% fora Demurrer. 5 | 

Alſo if an Error in Fact that is not aſſignable be * and In null eff 
Cro. Car. 12, erratum be pleaded, it is no Confeſſion; as if it be aſſigned, that at ſuch 
29, 52. Day there was no Court of Common Pleas fitting ; becauſe that is againſt 
carte 58. the Record; and in ſuch Caſe In nullo eft erratum is only a Demurrer ; fo 
— pg a Man ſays he did not appear, and the Record ſays he did, In nullo ef 
3 Keb. 259, &r7atum is no Confeſſion, but a Demurrer, becauſe it is (e) againſt the 


Lev. 76. Record, 

(c) If a Man 

appears and pleads as a Priſoner in Cuftedia Mareſch, he cannot after aſſign for Error, that he was 
not in Cuſi ia Mareſch. Cro. Jac. 568. Hob. 264. Rol. Abr. 762. 


Cro. Eliz. Aſter Errors aſſigned, and the Defendant had pleaded a Releaſe, the 
— - ws Plaintiff diſcontinued ; and becauſe there was manifeſt Error in Part of the 
Windham, Record remaining in EB. he obtained a Writ out of Chancery to the Chief Juſ- 
2 Leon. 2, tice to remove the Reſidue of the Record, which being removed in B. R. 
S. C. he would aflign Errors upon the new Part removed ; and it was ruled per 
Cur, that auth as the firſt Writ was diſcontinued, and this a new Writ, 
the Plaintiff is not tied to the former Errors, but may ſhew others at his 
Pleaſure ; for it is now as if none were aſſigned before, and he may aſſign 
other Errors out of the Record; and the removing the Record in this Man- 
ner was held allowable ; but this being entred upon another Roll, it was 


held a Miſ-entry, and the Plaintiff was put to a new Writ of Error. 


3. Of aſſigning that for Error which appears contrary to the Record. 


Rol. Abr. It ſeems a general Rule, that nothing can be aſſigned for Error that 
757. contradiẽts the Record; for the Records of the Courts of Juſtice, being 
Things of the greateſt Credit, cannot be queſtioned but by Matters of 
: equal Notoriety with themſelves ; wherefore, tho' the Matter aſſigned for 
Page 219 * Error thould be proved by Witneſſes of the beft Credit, yet the Judges 
would not admit of it, 
Dyer 89. Hence it is, that in a Writ of Error to reverſe a Fine, the Plaintiff can- 
Rol. Abr. not aſſign, that the Conuſor died before the Teſte of the Dedimus, becauſe 
* a that 4 contradicts the Record of the Conuſance taken by the Commiſ- 
46 * DP fioners, which evidently ſhews that the Conuſor was then alive, becauſe they 
(dj But the took his Conuſance aſter they were armed with the Commiſſion, and the 
Plaintiffin Dedimus iſſued. 
Error may 


ſay, that after the Conuſance taken, and before the Certificate thereof returned, the Conuſor died, 
becauſe this is conſiſtent with the Record, Rol. Abr. 757, Vide Head of Fines and Recoveries, 


A Conus 


\ 
\ 


\ 


J 


A Conufance of a Fine was taken before R. M. one of the Juſtices of the Yelo 
Common Pleas, and after, in the Proſecution of the Fine, the Dedimus was 4e and 
directed to Sir R. M. he being after the Conufance made a Knight, who Arundel. 
returned the Dedimus with his Name and Title; and this was aſſigned for Cro. Eliz. 
Error, that the Perſon who took the Conuſance was not the ſame who was w 
impowered to take it ; but it was not allowed, becauſe it contradicts the Wal . 
Record, which is, that the Dedimus was directed to Sir R. M. and that Sir „, * 


R. M. by Virtue thereof took the Conuſance. Cro. Jac. I, 
3 Mod, 141. S. C. cited, 


If a Writ of Error be brought upon a Judgment in an Inferior Court, 2 Bulſt. 24. 
and the Record certified is of a Court held before the Mayor, Bailiffs and #*i#ter and 


Burgeſſes of 4. by Cuſtom, it cannot be aſſigned for Error, that there is 1 

no ſuch Cuſtom, for this is contrary to the Record, and even what the Wrirk Rep 

ef Error itſelf ſuppoſes, wiz. that they have a Court. 53. S. C. 
Cro. Jac. 


359. S. C. and per totam Curiam, this Aſſignment being directly againſt the Record, it is not re- 
ceivable; wheretore the Judgment was affirmed. 


If, upon Diminution alledged, the Plaintiff in Error procures an Origi- Cro. Jac. 
nal to be certified, and the Defendant ſurmiſes there is a good Original; and 597+ | 
upon a new Certiorari granted that 1s certified, the Plaintiff in Error cannot * nd 
align that the Proceedings were upon the firſt Writ, for that is contrary to — 
the Record; for when there is a good Writ to warrant the Proceedings, a 2 


Man ſhall never be admitted to ſay the Proceedings were upon the bad 


Writ. 

If the Defendant appears by 7% Green, his Attorney, it cannot be aſ- 80 
ſigned for Error, that the ſaid John Green was dead before the Day of Ap - 14,.,;, 0 ug 
pearance, becauſe that is againſt the Record. ä Fletcher, ad- 


judged upon 
a Writ of Error in the Exchequer Chamber. 


Ina Writ of Error upon a Judgment in the Palace Court held coram Ja- 


cobo Duce Ormond, it cannot be aſſigned for Error, that the Duke was not yo 76. 


lins and 


there, becauſe that is contrary to the Record, though in Fact the Court was heath. 


held before his Deputy, according to the Parent, Sid. 94. 
Keb. 355. 


S. C. adjudged, 


In a Writ of Error upon a Judgment in an [nferior Court, it may be aſ- 
ſigned for Error, that the Mayor, who was the Judge, had not received Nee tos 
the Sacrament, and taken the Oaths, according to the 25 Car. 2. c. 2. becauſe 2 


his Office is made void, and ſo the Proceedings coram non judice. 2 Jon. 81. 

S. C. adjudg- 
ed. per Cur," præter Wild, 3 Keb. 606, 665, 721. S. C. adjudged niſi; but wide 2 Lev. 242. 2 
Jon, 137. S. P. adjudged cent. 


»Of aſſigning that for Error which is for the Party's Advantage. *Page 220 


It ſeems agreed, as a general Rule, that a Man cannot reverſe a Judg- 
ment for Error, unleſs he can ſhew that the Error was to his (@) Difad- , og, 39. 


vantage. 3 Co. 59. 

(4) And 
therefore a Man cannot aſſign Error in Proceſs, or Delay, which is for his own Advantage. 
F. N. B. 21. 8 Co, 59.——But a Man may aftign the Want of a Warrant of Attorney of his own 
Attorney, though it be his own Default, 11 H. 4. 44. Rol. Abr. 760, 


Hence 


——ů— ———— — — r ©, — l 
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5 Co, 39. b. Hence it is, that no Man can have a Writ of Error to reverſe a Fine that 
took any Eſtate by it ; for it would be trifling with the Courts of Juſtice, 
and unreaſonable to defeat the Eſtate which he accepted by the Fine. 

5 Co. 39. b. For the ſame Reaſon, the Conuſor cannot aſſign any Error in the Gram 

Moor. 74. and Render; becauſe by that the Eftate which paſſed from him by his Co- 
nuſance is reſtored to him, and therefore he ſhall not be admitted to defeat 
the Eſtate which by his own Agreement he accepted. | 

$ Co. 59. But if the Error be the Default of the Court, though it be for the Ad- 

Rol. Abr. vantage of the Party, yet the Party that hath the Benefit by it may aſſign it 

759. for Error, for the Courſe of the Court ought to be obſerved. 

Rol Abr. As if in an Action of Debt it be found, that the Defendant owes the 

759. Holme: Plaintiff 5̃ I. and the Jury aſſeſs Damages to 2 d. and Coſts 2 d. and after 

— 1 Judgment is given, that the Plaintiff ſhall recover debitum & damna prædid 

3 to 24. and no Judgment is given for the Coſts, though this is for the Ad- 

judgment vantage of the Defendant, yet he may aſſign it for Error, becauſe this is 

reverſed ac- the Error of the Court to alter the Manner of Judgments. 

cordingly. 

So if the Plaintiff in a Suit retracts, by which Judgment is given againſt 


On him, but he is not amerced as he ought ; though this is for his own Advan- 
Caſe. rage, yet for that the Amercement ought to be Parcel of the Judgment, and 
Cro, Jac. ſo the Judgment is not perfect without it, he may aſſign it for Error. 

ll. So in every Caſe where a Judgment is given againſt a Man, in which ke 


ag ought to be amerced, if he be not amerced, he may aſſign it for Error, 


8 Co. 59. though it be for his own Advantage. 


Rol, Abr. 
— — But where this will be aided by the Statute of Jeofails, vide Tit. Amendment and 
Fefail, 

mal Abe So if a Man be amerced by Judgments, where he onght to be fined ; 
— * though this be for his Advantage, yet he may aſſign it for Error; for the 
5 Co. 59. Form of the Judgment, which is the Act of the Court, is altered by it. 
Cro.Eliz.$4. | 


S. P. adjudged, but for this vide Cro, Eliz, 65, 107. Poph. 203. 2 Saund 47. and Tit. Amends 
vicar and Feofail. 


Rol. Abr. But if in a Writ of Annuity, the Iſſue be found for the Plaintiff, and no 
769. Bent Damages found for him, and Judgment is given according to the Verdict; 
and March the Defendant cannot aſſign it for Error, that 10 Damages were taxed againſt 
per Cur”. him, becuſe this is for his Advantage; and here the Deſect is not in the 
Rol. Rep. 5 . 8 
38. 5. C. Judgment, as it is where is a Capiatur for a Miſericordia, but in the 
adjudged. Verdict. 

2 Bulſt. 279. | | 

280. S. C. adjudged. 11 Co. 56. a. S. C. adjudged. By which Books it appears, that the Plain- 
tiff before Judgment releaſes his Damages, and had Juagment tor the Annuity only, which made 
it more clear; and ſo it is in Rol. Abt. 784. S. C. 


Upon an Iſſue between a Peer of the Realm and another, if the Venire 
facias be quod ſummoneat 12 Liberss & Legales homines, and does not ſay, 
Page 221 * tam Milites ; quam alios, as the Regiſter is, (a) though the Peer of the 
Rol. Abr,z7, Realm may aſſign it ſor Error, yet the other cannot, becauſe it does not 
between the concern him. | 
Earl of Wor- x 
— and rade. (a) Vet this being the Error of the Court may be aſſigned for Error, Vide 2 
258. | 


2Saund. 45. Ina Writ of Error brought by the Tenant, it cannot be aſſigned for 
Valiant and Error, that the Court awarded a Grand Cape, where they ought to have 
| given 


„ ˖˙² 


iven Judgment for the Demandant to recover, becauſe the Award of the Gwyn, ad- 
Grand Cape was not only in Delay of the Demandant, and not to the Preju- judged. 
dice of the Tenant, and therefore not by him to be alledged for Error, be- 2 Keb. 450, 


cauſe not Ad grave damnum querentis, 551, 605. 


5. Where the Matter aſſigned for Error is aided by the Appearance 
of the Party, and in not being taken Advantage of in proper 


Time. 


A Man ſhall never aſſign that for Error which he might have pleaded in . 
Abatement, for it ſhall be accounted his Folly to negle& the Time of taking, .;, 3 


that Exception. | by Holt as a 
general Rule. Salk, S. P. 


As if a Feme Covert bring an Action in her own Name, per Attorna- Carth. 124. 
tum, and the Defendant pleads in Bar to the Action, he ſhall never after- 
wards aſſign the Coverture for Error. 

So if a Feme Sole brings Treſpaſs and recovers, and a Writ of Inquiry Rol. Abr, 
of Damages is awarded; and before the Return thereof, the Plaintiff takes 797: ; 
Huſband ; and after the Writ is returned, and Judgment given thereupon, Yan. 
without any Exceptions taken by the Defendant; he ſhall not have Ad- 
vantage of this in a Writ of Error, beeauſe the Writ was only abateable by 
Plea. 

Alſo if there be an (5) Omiſſion of any Writ or Proceſs, or one Writ 3 H. 6. g. 
awarded in Lieu of another; yet if the Judgment be not given chereupon, Rol. Abr. 
but after the Party appears and pleads to Iſſue, and Judgment is given upon 779. 780. 


the Verdict; this is not erroneous, becauſe he had not taken Advantage of (21 — 
this before Pleading to Iſſue. — nor 
helped by 


Appearance, vide Cro. Eliz. 83, 167. Style 237. Vent. 220, 249. Cro, Jac, 424. Bulſt. 143. 
Latch 118. Cro, Car, 351. | 


If a Man in B. brings a Bill upon his Privilege, but hath no Wrir of At- K l. Abr 
tachment of Privilege; yet if the Defendant after appears and pleads, this 230. Hacert 


ſhall be helped by the Appearance. and Gibbons, 
FO Rol. Abr. 205, S. C. adjudged. 3 Bulſt. 61.5, C. 


If a Man be indicted, and no Addition is given to him as there ought, Rol. Abr. 
yet if the Defendant appears and pleads to Ie, and this is found againſt 759- —4 
him, it is helped, for the Addition is ordained by the Statute, that chere Tos 8 
Party who may happen to be outlawed ought to have Notice of it; and 609. X 


here he hath Notice, and conflat de Perſona by the Appearance. 2 Rol. Rep. 
| 225. S. C. adjudged, 


A Capiat was directed to the Sheriff of B. and it was returned by one Cro. Eliz. 
who was not Sheriff, and this was held a manifeſt Error; but becauſe the 532- 5 
Defendant had appeared aſter and pleaded, it was held not material. e — 

adjudged. 

If upon a Trial between a Peer and common Perſon, the Sheriff does Rol. Abr. 
not return a Knight, as he ought, yet if the Array is not challenged for 281. Lord 
this, the Peer cannot take Advantage of it afterwards ; for this is a Powis and 


ww Ig only which the Law gives him, and which he may waive if he irn 
pleaſe, 
80 


612 aw - on - | 


*Page222 * $o if the Sheriff who returns the Panel in an Aſſiſe was Brother t» 
3H. 4-6. him for whom the Aſſiſe paſſed ; yet if the Party does not challenge the 


_ Abr. Array, it is no Error. 
Rot Ak If a Verdict be quaſhable for the Miſbehaviour of the Jury, as for the 
583-4, receiving Evidence of one Part, aſter Departure from the Bar, which was 


Cro. liz, not given in Evidence at the Bar; if this be not ſhewn in Arreſt of Judg- 
616. ment, no Advantage can be taken thereof in a Writ of Error, for this ſhall 
not be examined after Judgment. 
Cro. Jac, The Writ was in Debt for 4ol. and the Capias and all the Proceſs to the 
311. Return of the Pluries Capias accordingly, and then the Entry was, that 
Lovelace and Querens obtulit ſe in Placito 40s. and upon the Default of the Defendant an 
Juniper. Exigent was awarded; and the Defendant after appeared and pleaded, and 
confeſſed the Action; and this was held no Error, being helped by the 
Appearance; for an as Appearance ſaves Defaults in meſne Proceſs, ſo it 
(e) Style faves the Fault of the (a) Continuance by an Obtulit ſe, 


209. 
Swift and Nett. Keb. 641. Sid. 173. & vide Cro, Eliz, 367. 


Palm, 270. If a Writ be brought to the Damage of 401. and the Plaintiff declares 
ad danmum 200). and the Verdict gives 3o/. this is no Error after Verdict, 
(3) Here the for the Writ is (5) not abated de fafo, but only abateable by Plea. 


generalRule | 

to be obſerved is, that where the Writ is de facto a Nullity and deſtroyed, ſo that, Judgment there. 
upon would be erroneous, there the Writ is de ſucto abated; as if an Action be brought againſt a 
Feme Covert as Sole, this makes another Man's Property liable, without giving him an Opportu- 
nity of defending himſelf, which would be contrary to common Juiſtce ; and therefore the Writ is 
de fatto abated, for which wide Cro, Eliz. 121, 185, 193, 330. Goulſ. 106, 2 Leon, 162. 3 
Leon, 93. Rol Rep, 176. Palm. 311. Hob, 37, 162, 279, 281, Godb, 119. Style 477, 
Yelv. 56. 3 Co. 85, a. Vaugh. 95.— 80 if the Return of a Pluries is laid to be after the Be- 
ginning of a Term, and the Memorandum of the Bill is entered generally of that Term ; this makes 
the Writ a perfect Nullity, for, by the Plaintiff's own ſhewing, he had no Cauſe of Action at the 
Time when the Action was brought, Carth, 172. And in theſe Caſes, which are more than 
Matters in Form, the Party may move in Arreſt of Judgment, or have Advantage of them by 
Writ of Error, Jon, 304. Cro, Jac, 654, Cro, Eliz, 722. 


sid. 406, If upon an Audita Querela a Scire facias be brought bearing Date before 
Vauglan and the Audita Querela, and the Defendant appears, and for this Cauſe demurs ; 
Led. this Fault is cured by the Appearance, for the Audita Querela is more of 
— - the Nature of a Commiſſion than a Writ; and if the Party be in Court, 
judyed, the the Matter ought to be inquired into, without inquiring into the Nature of 
Scire facias the Proceſs by which he was brought in. 

being only 

in the Nature of meſne Proceſs, to bripg in the Party to anſwer, 2 Keb. 461, 


Sid. 406. But a Scire facias upon a Judgment differs, and a Fault therein will not 


Vent, 7, be cured by Appearance. 

S. P. 

For this is the Foundation, and grafi an Original; and if an Original ſhould bear Date on a Sunday 
or other like Defe& be therein, it would not be helped by Appearance. 


Cro. Jac. If a Quare Impedit be brought againſt the Biſhop and Incumbent only, 
—— without naming the Patron, though this might have been pleaded in Abate- 
Fir gal. ment; yet if the Defendant pleads in Bar, fc. it cannot after, upon a 
Thornton, Writ of Error, be aligned for Error z for though the Want of the Patron's 
Palm. 306, being made a Defendant might make the Writ abateable, yet it was not 
311. 8. C. thereby actually abated ; and nothing ſhall be aſſigned for Error concern- 
3 * ing the Writ, but what actually abates it. | ; 
3 2 So, though it be a good Plea for a Defendant to ſay, that a Stranger 1s 
adjudged, Tenant in Common with the Plaintiff ; yet if he does not plead it in Abate- 


Salk, 4. pl. ment, he ſhall not have Advantage of it in Arreſt of Judgment. 
10. | 


If 


JC 


If an Action be brought againſt Sir Francis Forteſcue Militem et Barr- Page 223 
nettum, and he appears and pleads to Iſſue, and a Verdict and Judgment Rol. Abr. 
is given for the Plaintift, the Defendant in a Writ of Error ſhall not aſſign 2 
for Error, that he was a Knight of the Bath, and ought to be ſo named, ad Si- 
for he has loſt this Advantage by appearing to the other Name, and thereby Franci: For- 
concluded himſelf, | teſcue. 

Rol. Rep. 
450. S. C. adjudged. 


If an Alien brings a Real Action as Heir to J. S. againſt another, and Rol. Abr. 
recovers, the Defendant cannot aſſign for Error, that he was an Alien born, 782, 
inaſmuch as he did not take this Exception at full, as he ſhould have 


e. 

Although a Perſon acquitted on an erroneous Indictment or Appeal may For this 
be tried again, and cannot plead, that he was acquitted, becauſe his *ide2 Hawk, 
Life was never in Danger on ſuch erroneous Indictment or Appeal, yer if! C- 39%, 
the Error were in the Proceſs only, the Acquittal may be pleaded to a 373. 
ſecond Indictment or Appeal, becauſe ſuch Error is ſaved by the Ap- 

rance. 

If a Judgment be given in an inferior Court and no (a) Plaint is entered, Leon. 189, 
this is Error, and not aided by the Appearance of the Party; and therefore 302. Knighe 
where by the Record it appeared, that the Defendant (6) /ummonitus fuit, and Savage. 
where the firſt Entry ought to be A. B. queritur verſus C. D. &c. and (*) - 


Judgment in Debt was reverſed for this Reaſon, Rol. Rep. 

8. and 
Salk. 266. pl. 11. that the Want of a Plaint is the ſame as the Want of an Original in — Com- 
mon Pleas, which may be certified on alledging Diminution but in Records out of inferior Courts 
no Diminution can be alledged, but the Court muſt take them as they find them. {5} Cro. Jac, 
108,--And that the Court of King's Bench is to take Notice of the particular Laws and Cul- 
toms of the Place where Judgment was given, Salk. 269. pl, 17. 


6. Where Matters which might have been aſſigned for Error are aided 
by a Releaſe, and the Conſent of Parties. 


If the Plaintiff recovers mote Damages than he has declared for, as if 10 Co. 115. 
be declares for 400. and the Jury give him 491. though (c this be Error, Fi! 
yet if before Judgment he releaſes the Overplus, he may take Judgment Caſe, Where 


the Plaintitf 
for the 4 0l. may relcaſe 


| Damages 
for Part, and take Judgment for the Reſt, wide F. N B. 107, Moor 281. Leon. 92. 2 Bulſt. 


280. Brownl 235. Style 364, Hard. 58. (c) If a Man brings a Plaint in an interior Court, 
and in the Declaration ſets forth particular Demands, which over-run the Sum mentigned in ſuch 
Plainr, though never ſo little, and the Jury give a Verdict according to the Sums mentioned in 
the Declaration, this is erroneous ; for the Plaint in Court is in Nature of a Writ, and is the 
Original and Foundation of the whole Proceedings; and if the Declaration, Verdict or Judgment 
are for more than is contained in the Writ or Plaint, and if it be beyond it never ſo little, by the 
fame Reaſon they may go to larger Sums in infinitum, and then the Plaint or Writ would be no 
Direction for the future Proceedings of the Court; but in ſuch Caſe the Plaintiff may remit the 
Overplus, Yelv. 5, Noy 44, 2 Saund. 286. 


Alſo where the Jury find greater Damages than the Party declared of, Velv. 45. 
the Court may, to prevent Error, give Judgment for ſo much as the Party 
declared for, nullo habito reſpectu to the Reſt, as well as the Party may re- 
leuſe the Overplus, and take Judgment for the Reſt. | 

In an Ejectione firme, if Part of the Things declared for be well de- Rol. Abr. 
manded, and others not, and the Plaintiff has a Verdict for the Whole, 73% Cie 
and intire Damages given, he may releaſe all the Damages in that which Cro. Cas. 
is not well demanded, and pray Judgment for the Reſidue ; and this helps 4 58. 


the Error, if Judgment be given accordingly, PE 
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| As in an Ejectione Cuſtodiæ terre & heredis, if a Verdict be given for 
Rol. Abr. the Plaintiff the Iſſue being upon the Tenure, and intire Damages given 
Ge and Coſts, the Plaintiff may relinquiſh the Damages and Coſts, and have 
eg. of Judgment of the Ejectment of the Land only, for that ſuch Writ does not 
Dyer 369. lie for the Body. 5 
Cro. Jac, 
104. 5 Co. 108. and 10 Co. 130. S. C. cited. 


* Page 224 *® So in an Zjectione firmæ de uno Tenemento, and ſeveral Acres of Land 
Rol. Abr. upon Not guilty pleaded, if a Verdict be given for the Plaintiff, and intire 
784, 786. Damages found where the Action does not lie for the Tenement, for the 
Rbererich and Uncertainty the Plaintiff may relinquiſh his Damages and have Judgment 


Chbappel. 
2 = for the Lands only, without Error. | 


Sc. | 
Cro. Jac. 146, Cro. Eliz, 119. 3 Leon, 128. Style 30 8. P. adjudged, 


Rol. Abr. In a Writ of Debt for 100 J. againſt an Executor, if the Plaintiff counts 
764. 4%, upon an Obligation for 99/. and upon a Mutuatus by the Teſtator for 20s, 
IRS. and upon the Iſſue, the Jury find for the Plaintiff in the Whole, and aſſeſi 
12 point Damages intire, where it appeared no Action lay againſt the Executor upon 
debates, the Mutuatus of the Teſtator z yet if the Plaintiff releaſes the 20s. and all 
the Damages, and hath Judgment for the Refidue, this Judgment is not 

erroneous. 
In a Quare Impedit, If the Jury give Damages and Coſts, where no Coſts 
2 Rol. Abr. ought to be given, for that Statute did not give them, and after Judg- 
44 ang ment is entred quod nello habito reſpectu of the Coſts, the Court awards that 
+ he ſhall recover the Damages, this ſpecial Entry, without any Releaſe of 

363. the Coſts, ſhall help the Error. 
3 Bulſt. 174. 
S. C. adjudged. 


Hob. 178. If a Bill of Debt be brought againſt an Attorney upon three ſeveral Obli- 
Rol. Abr. gations, and upon Demand of Oyer, it appears by the Condition of one of 
255. 2 the Obligations, that the Day of Payment thereof is not yet come; after a 
S. C. cited. Verdict for the Plaintiff, upon Conditions performed pleaded, and Coſts and 
Damages given, though the Plaintiff cannot have Judgment for this Obli- 
tion, of which the Day of Payment 1s not yet come, yet, upon his Re- 
leaſe of Coſts and Damages, he ſhall have Judgment for the other Obli- 
tions. „„ 

Cro, Jac, If in Debt upon the Statute of Uſury it is laid in the Writ, that he 
104. corruptiuè lent 401. Cc. and that he lent 20. Cc. but it is not ſaid cor- 
Waidy"sCafe. i, and the Defendant pleads NH det, and it is found againſt him, 
the Plaintiff ſhall have Judgment as to the 40. and in this Caſe it was ſaid, 
that if the Defendant had demurred, the Plaintiff ſhould have had Judg- 

ment for this Part. . 
Raym. 395. If in Treſpafs the Plaintiff daclares for taking the Mare of the Plaintiff 
Curforthy and ſeveral Goods, but does not ſay of the Plaintiff, and thereupon the 
and Taylor. Defendant demurs, the Plaintiff may have Judgment for the Mare, and 

rreleaſe the Action for the Reſt. | 

Rol Abr. In an Action of Debt for 10/7. if the Plaintiff declares upon a Leaſe for 
"85. Barber Years, rendering Rent at certain Feaſts, and concludes & guia 16/7. of 
_ - "4 7? the ſaid Rent, 5 ſuch a Time ending at ſuch a Feaſt, Cc. he brought 
7 Toftice this Action, where it appears by the Declaration, that there was 45. 
Fermin, wanting of the 101. ſo that the Rent in Arrear amounted but te 9/. 16s. 
Style 175. and thereupon the Defendant pleads Nihil debet, and upon this there is 
S. C. a Verdict for the Plaintiff, and Damages and Coſts given: though the 
2 Saund. Demand be intire, ſcilicet of 10. and it appears by the Plaintiff's 


— Point Own ſliewing, that he had no Cauſe of Action for the Whole; yer — 
| Plainti 


upon De- 


E T 


Pic may releaſe the 4s. and N and take Judgment for the — =. 


no Judg- 
ment given, & vide All. 29. 


If in Treſpaſs for an Aſſault, Batter”, and taking his Corn, the Defend- Rol. Abr. 
ant juſtifies as to the Battery in Defence of his Corn, upon which there is 785. 
a Demurrer, and pleads Not bun as to the Corn, upon which Iſſue is 9 
joined, and found for the Plaintiff, and Damages taxed thereupon ; the 
Plaintiff may relinquiſh the Demurrer, and pray Judgment on the Verdict, 
and this will not be Error. 

In Treſpaſs for a Battery againſt two, if one pleads not Guilty, and — 
the other pleads a ſpecial Plea ; and upon this a Demurrer by the Plain- Cicteso. 
* tiff, and it is adjudged for the Plaintiff, (a) he may relinquiſh his Action « p, 225 
againſt the other, and have his Writ to inquire of the Damages againſt S 
him. 


— 


(a) For this 
vide 2 Rol. Abr. 100. 


In an Action of Treſpaſs, if there be three Iſſues joined, ſcilicet, one Not Rol. Abr. 

ilty to Part; the ſecond upon a Preſcription for common; the third, 785. 
whether the Beaſts raptim momorderunt in going to take the Common; and xe wing 
the Jury find the firſt Iſſue for the Plaintiff, and the ſecond Iſſue for the De- — 
fendant ; but did not inquire of the third Iſſue; the Plaintiff relinquiſhing 
the third Iſſue may pray Judgment for the firſt Iſſue, and this ſhall prevent 
any Error. 

If a Venire facias be awarded to the Coroners, where it ought to be too x; 
the Sheriff, or the Viſne cometh out of a wrong Place, if it be per (5) 3 ; = 
ſenſum partium, and {0 entred of Record, it will ſtand good. (3 It by 

he 

Defendant on a Cepi Corpus appears by Attorney, this is no Error, 21 E. 4. 79. b. * 2 
o if the Defendant appears by Attorney upon the Exigent by Conſent, this is not Error. 7 
H. 6. 21. Rol. Ahr. 787. for the Rule herein is Conſenſus tollit errorem, for which vide ſeveral Caſes 
in 5 Co. 40, 2 Rol. Rep. 21. Godb. 428, Noy 107, 


Upon this Rule it hath been (c) adjudged, that an Action in its own Na- (c)44 E. 3. 6. 
ture local may, by the (4) Conſent of Parties, be tried in a different Coun- 44 Aff 4. 
ty; ſo(e) if it be doubrful in which of two Counties the Action did ariſe, it Kol- Abr. 
may be tried by a Jury from both Counties; and this being done by Aſſent 4. Rep 
can be no Error. ES — 

Palm, roo. 
Raym. 372. 2 Jon. 199. (4) But the Conſent muſt be enteted on Record, otherwiſe it is Error; 
for which vide Hob, 5. Rol. Abr. 787. Bulſt. 216. Cro. Eliz, 664. Hob. 266. 5 Co. 40. 
Dyer 284. Sid. 339. le) 7 H. 6. 21. Rol. Abr. 787. S. C. 


(L) What Defence the Vekendant in Erroz map make, 
and herein of pleading a Relcaſec. 


TY Defendant in Error may plead (/) a Releaſe of all Errors, or a (Of. 6.48 
Releaſe of all g) Suits, and theſe Pleas, if found for him, will for Rol. Abr. 


ever bar the Plaintiff in Error. 788.— The 
Defendant 


in pleading a Releaſe muſt lay a Yenue,—But tho? it be ill pleaded, yet if there are not Errors, 
the Judgment will be affirmed. Salk, 268. pl. 15. 270. pl. 18. 3 Salk. 399, pl. 3. 6 Mod. 113, 
206, 2 Ld, Raym, 1005, (gp) Latch 110. Cle's Caſe reſolved per Cur, 
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Co, Lit. - F800 where by a Writ of Error the Plaintiff ſhall recover, or be reſtored to 
288, b. any Perſonal Thing, as Debt, Damage or the like, a Releaſe of all Actiom 
—— pd, Perſonal is a good Plea ; and when Land is to be recovered or reſtored in a 


788. Writ of Error, a Releaſe of Actions Real is a good Bar; but where by a 
2 Rol. Abr. Writ of Error the Plaintiff ſhall not be reſtored to any Perſonal or Real 
495. "Thing, a Releaſe of all Actions Real or Perſonal is no Bar. | 


2 H. 6. 46. Alfoifa Man loſes in a Real Action, and he releaſes all his Right to the 
Rol, Abr. Land, this ſhall bar him of his Writ of Error, for no Perſon can bring a 
Dyer = * Writ of Error to reverſe a Judgment that is not intitled to the Land, E.. 
3 Lev. 36. for the Courts of Law will not turn out the preſent Tenant, unleſs the De- 
Hutchinſen's mandant can make out a clear Title, Poſſeſſion always carrying with it the 
2 Preſumption of a good Title till the right Owner appears. 

Oro. Eliz. Hence it is, that if a Man releaſes all his Right to the Land of which 
1 Abr. © Fine was levied, he has thereby barred himſelf of his Writ of Error; 
789. for his Releaſe having for ever excluded him from the Land, he can have 
* Pave 226 h Writ of Error, becauſe no Body is entitled who cannot have the Land 

Se 220 of which the Fine was erroneouſly levied. | 

Rol. Abr. 80 it is if a Fine be levied of 120 Acres of Land, and he, that has 
788. Right to a Writ of Error, makes a (a) Feoffment of the whole, he ſhall 
Cro. Eliz 46. never reverſe the Fine; but if the Feoffment had been made, or a Releaſe 
Moor 413. had been given of twenty Acres only, he might yet have a Writ of Error 
—— to reverſe the Fine as to 100 Acres, becauſe he has not transferred his 
the Mayor Right as to thoſe, and thereſore may be re · inſtated if the Fine be er- 


of Wickham, TONCQUs. : 

(a) A Leale . 

for Years of the Land is a Suſpenſion of the Writ of Error for the Time. Lev. 72. per Cur. Keh, 
350, Bridgm. 57. But a Feoffment is an Extinguifhment thereof, Lev, 72. per Cur, & 
wide Godb, 26, 4 Leon. 135, 221, Palm. 247, Co. 112. Bridg. 37. 


Rol. Abr. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, and 
788. his Nonage after Inſpection is recorded by the Court; but before the Fine 
dy Cafe. reverſed, he levies another Fine to another, this ſecond Fine ſhall hinder 
2 C. him from reverſing the firſt, becauſe the ſecond having intirely barred him 
Gid the Fine Of any Right to the Land, muſt alſo deprive him of all Remedies which 


was not would reſtore him to the Land. 
pleaded, be- h 
cauſe not ingroſſed, and the ingroffing was ftaid on Purpoſe by the Conuſce. 


Rol. Abr. But if Tenant in Tail levies an erroneous Fine with "RMA" ABN LY and 
then levies a ſecond Fine, which is alſo erroneous, and dies; if the Iſſue in 


— A brings another Wrir of Error to reverſe the ſecond Fine, and the Defend- 


Kridg, 77. ant pleads in Bar the firſt Fine, the Plaintiff may reply upon the firſt Writ 
Error that the ſecond Fine was erroneous, and upon the ſecond Writ that 
the firſt Fine was erroneous, and ſo be relieved againſt both, for here the 
Examination of both Fines comes judicially before Court; and af there ap- 
rs any Error, the Court will fer them aſide, and not ſuffer them to ſtand 

in the Way of the Plaintiff's Right, 
aJon. 187. But in a Writ.of Error to reverſe a Fine, the Defendant cannot plead 
Cockman and the ſame Fine now endeavoured to be reverſed, and five Years in Bar of the 
— "mg 461, Writ of Error, no more than in a Writ of Error to reverſe /an Outlawry 
Vent. 353. can that Outlawry be pleaded in Bar of the Writ of Error, Quia non walet 
2 Sid. 92. exceptio iſtius r i cujus petitur Diſſolutio. 


So 


© 


E 
80 if a Fine be levied of Land in Ancient Demeſne, the Lord may re- | 

yerſe it after five Years expired; but if a ſecond Fine had been levied, the 2 Inſt. 518. 

Lord ſhould be barred of his Writ of Diſceit after five Years from the 2 Bulſt. 244. 

ſecond Fine, for a Fine of Ancient Demeſne is not originally within the —— 

Courts of Weſtminſter, and the Statute in Relation to the Bar does not ex- rat 1 

fend their JuriſdiRion ; but when a Fine is levied of Ancient Demeſne, it Jon. 181. 

comes within the Conuzance of the King's Courrs till the Fine be reſerved, 

and by Conſequence they have a Juriſdiction of it, and ſo the Fine becomes 

a Bar. 5 

If a Man (a) outlawed upon a Rediſſeifin releaſes all Actions to the 

Recoverer, yet he may have a Writ of Error of the Outlawry, becaufe 

that this does not belong to the Party, but to the King in Intereſt, and 

She may aſſign Error in the Judgment of the Rediſſeiſin to reverſe the Out- Page 227 

lawry. 11 fl. 4. 6. 94 
| Rol. Abr. 

483, (a) Where a Man is outlawed in a Perſonal Action by Proceſs upon the Original, and brings 

Error; a Releaſe of Actions Perſonal is no Bar, becauſe he is to be reſtored to- nothing againſt 

the Plaintiff, though when by the Outlawry he forfeited all his Goods to the King, he ſhall be re. 

ſtoted to them and to the Law, fo as to be of Ability to ſue, Co. Lit, 288. b. 8. Co. 152, a, 


If the Tenant gras. 5" Precipe againſt him aliens in Fee, and (5) after Rol. Abr. 
Judgment is given againft him, and he brings a Writ of Error; this Feoff- 788. 


ment is not any Bar to the Writ, becauſe he was privy to the Judgment * 7 
iter. 306. 


| + CE ET | | 7% So if the 
Tenant pending a Precipe againſt him aliens in Fee, and re-purchaſes for Life, and After Judgment 
is given againſt him, he ſhall have a Writ of Error, and his Feoffment is no Bar. Rol. Abr, 748, 788. 
o after his Death his Heir ſhall have a Writ of Error, becauſe of the Privity. Rol. Abr. 788, 

In a Writ of Error to reverſe a common Recovery, it is no good Plea, Lev, 72, 
that the Plaintiff pending the Writ of Error hath entered into Part, for Vin and 
before the Poſſeſſion was taken from him, he might have Error to reverſe h. 
the Judgment, though not to have Reſtitution, 

In a Scire farias againſt a Tertenant, he may plead a Releaſe of Error, 9 H. 6. 48. 


h he be not privy to the Judgmehr. Bro. 9, S. C. 
But the Tertenants cannot x (e) in Abatement of the Writ of Error, Lev. 72. 
but only in Bar as a Releaſe, &c. in Maintenance of their Title. () Where a 
Scire facias 


is awarded generally againſt the Tertenants, without naming them, and ſeveral are returned warn- 
ed, and appear, one may plead Non-tenure to diſcharge himſelf, though not to abate the Writ as . 
to the reſt ; as might be done, if all were named in the Writ, for which vide Holland and Jackſen. 
Bridg. 72. Rol. Rep. 301, Wc, Cro. Eliz. 739, Palm. 123, 227. | 


In a Writ of Error againſt the Heir of the Recoverer within Age, and 9 H. 6. 48. 
a Scire faciar againſt the Tertenants; if the Parol demurs for the Heir, and Rol. Abr. 
the Judgment is reverſed againſt the Tertenant ; yer at full Age the Heir * 
. Fond the Releaſe of the Demandant of the Right, or of the Errors, 
| r him. 
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(M) Of the Judgment to be given on the TUrit of 
Erroz: And herein, 


1. Where, on the Writ of Error, Part only, or the whole Judgment, 
all be reverted. | 


(c For this A Judgment being an intire Thing (c) cannot regularly be reverſed for 
vide Moor 7 Part, and affirmed for Part; as (4) in a Formedon de uno Crofto, Meſ- 
356. ſuage, Cc. if the Demandant recovers, and in a Writ of Error it is adjudg- 
— 7" g ed, that a Formedon does not lie of a Croft, the Judgment for the Reſidue 
Gro. Eur hall be reverſed alſo, becauſe the Writ is not good, in as much as there 
425. cannot be a good Judgment upon a bad Writ, 

2 Sid. 57,94. 

2 Rol Rep. 136, Sid. 357. 2 Jon. 374. Carth. 235. (4) Ellis and Wallis, Rol. Rep, 2, 2 
Bultt, 214. Allen 74. Rol. Abr. 774. S. C. 


Rel. Abr. So in an Action of Treſpaſs againſt three, if one dies (e) pending the 
Writ, and yet Judgment is given againſt all three, in a Writ of Error upon 
this Judgment, the whole Judgment ſhall be reverſed, becauſe it is intire, 
* 209. though the Writ by the Death abates but againſt one. 

(e) But vide l a 

17 Car. 2. c- 8. by which it is enacted, that in all Actions Real, Perſonal or Mixed, the Death of 
either Party between the Verdict and Judgment ſhall not be alledged for Error, ſo as ſuch Judgment be 
entered within two Terms after the Verdict, vide Sid. 38 5. [And the Stat. 8 & g W. z. 
e. 11, f. 7. the Death of one Plaintiff or Defendant, where there is another ſurviving, ſhall not 
abate the Suit, and ſuggeſting the Death, it cannot be alledged for Error, ] 


775. 
S wide Allen 


page 228 In an Adion of Debt upon a Bill, and upon a Contract upon an Emiſſy, 
Rol. abr, if the Defendant pleads Non eſt fafum as to the Bill, and Nil debit as to the 
5: 3-6. EI. Contract, and both are found by Verdict againſt the Defendant, and Judg- 
rorbead and ment againſt the Defendant quod Capiatur 7 for denying his Deed ; and it 
Deermon. is not alſo quod fit in Miſericordia as to the Contract, as it ought to be, and 
* . intire Damages given, and a Writ oſ Error is brought; for this the whole 
Vent. 7. Judgment ſhall be reverſed, ſcilicet, as well the Judgment upon the Bill a 


2 Keb. $06, for the Contract. 
$45. Like 
point; but for this vide 16 & 17 Car. 2. c. 8. where this is aided, Tit, Amendmnet and Jesfail. 


I Capiatur pre Fine, taken away, and other Proviſions in lieu thereof. 5 V. & M. c. 12. 


Rol. Abr. In a Writ of Error upon a Judgment in Treſpaſs againſt ſeveral. if the 
M4 7 5 Fg Judgment be erroneous, becauſe one of the Defendants was within Age, 
OR and appeared by Attorney, the Judgment ſhall be reverſed in toto againſt 


Orms. 
Cro, Jac. 289 all. 

S. C. and . | 

S. P. adjudged, Allen 74, 75. S. C. cited and S. P. adjudged, Style 121, 125, 406. S. P. ad- 
judged, | 7 


Rol. Abr. If an Action be brought againſt A. as a Feme Sole, where ſhe is Covert, 
776. and againſt B. and C. and they all plead to Iſſue, and A. as a Feme Sole, 
— and Judgment is given againſt them all accordingly ; in this Caſe the Baron 
ans, ad. Of A. with A. B. and C. may join in Error, and aſſign for Error the Cover- 


judged. ture of A. and thereupon the Judgment ſhall be reverſed for all, becauſe 


it is intive, 
li 


J 


If in Debt for Rent on two ſeveral Demiſes, and on the fir? the Demiſe Ca 4c 
and Reſervation are laid right; but as to the ſecond, the Demiſe is with a Why 
Reſervation of Rent ſecundum ratam 18. per Ann. which is a void Reſerva- Parker and 
tion, becauſe no certain Time or Day being appointed for Payment, it L ad- 
would ſubje& the Leſſee to an Action of Debt every Hour, ca) tho' the Ir dged in 


Error be only in the ſecond Demiſe; yet the Judgment being intire muſt nite 
be reverſed in toto, ana Ne. 
on Demur- 


er in C. B. reverſed accordingly. 4 Mod, 76. Salk, 262. pl. 2, 2 Vent. 249, 270. S. C (a] So 
where A. brought an Action on the Caſe againſt B. for Words ſpoken of him, and for cauſing 
him to be indicted, c. and 2 found for the Plaintiff as to both, and intire Damages Li- 
ven; yet, it being afterwards held that the Words were not actionable, the Judgment was re- 
verſed in toto; but for this vide Cro. Jac, 424, Hob. 6. Rol. Rep, 24. Cro. Jac. 343. Allen 
75. Rol. Abr. 775. Vent. 27, 40. | 


But in a Writ of Dower, if the Plaintiff recovers by Default, and up- Rol. Abr. 
on this a Writ is awarded to the Sheriff or Bailiff, where the Recovery is 276. 
to deliver to the Plaintiff tertiam partem per Metas, and to inquire of the * ry 
Value by the Year ; and how much Time 1s paſt after the firſt Demand of : 
Dower, and what Damages ſhe hath ſuſtained ; and upon this the Sheriff 
or Bailiff returns, that he had delivered the third Part of the Lands, and 
the Value found by the Jury to 0 per Annum, and that two Vears are 
paſt after the firſt Demand and Damages 500. and thereupon Judgment is 
given accordingly to hold in Severalty the faid third Part, and to recover 
the ſaid Damages: In this Caſe, tho' the Judgment is not good as to the 
Damages, in as much as it is not averred, that the Huſband of the Plain- 
tiff died ſeiſed, (as the Uſe is) nor is it ſo found by the Jury; nor was 
it ſo commanded by the Writ to be inquired, by which the Judgment as 
to this is erroneous, yet it ſhall be reverſed only as to this, and ſhall ſtand 
as to the Recovery of the third Part of the Land. 

So in an Action of Account, if Judgment be given quod computet, and Cro. Eliz: 
after Auditors are aſſigned, and upon the Account, Judgment is given 776. 
apainſt the Defendant, and Damages and Colts, and after a Writ of Error — and 
is brought upon both Judgments, and thereupon the laſt Judgment only is 8 
found to be erroneous; in this Caſe the laſt Judgment only ſhall be re- 306. S. C. 
verſed, and not the firſt Judgment; but this ſhall ſtand in Force, for adjudged. 
* theſe are two diſtin Judgments, and perfect; for the firſt Judgment is + Page 229 
Ides Conſideratum eft quod computet & Defendens in Miſericordia. | 

If a Judgment be given againſt Executors in an Action of Debt, and ; Co. 42. 
after a Scire facias Judgment is given againſt them, to have Execution of Lernfer's 
their proper Goods, and a Writ of Error is brought upon both Judgments ; gy vide 
in this Caſe, if the firſt Judgment be good, and the laſt erroneous, the laſt, © 1 
Judgment only ſhall be reverſed, and the firſt Judgment ſhall ſtand. Gy 

But if a Man recovers in Debt upon a Judgment, if the firſt Judgment ; E. 3. 3 


be reverſed, the ſecond Judgment ſhall alſo. Rol, Abr. 

N | Sid, 253. 
S. P. and the Court took Time to adviſe, whether, by the Reverſal of the firſt Judgment, the other 
was not ipſo facto void. Palm, 187. per Daddridge. The Reverſal of the firſt Judgment does not 
reverſe the ſecond, but defeats it, ſo that the Plaintiff ſhall have no Fruit thereof. Palm. 403, 
d. P. per Chamberlain Juſtice. : 


After a Recovery in a Rediſſeiſin, if the firſt Judgment be reverſed, the 8 Co. 143. 


Judgment on the Rediſſeiſin ſhall be reverſed alſo. Rol. Abr. 
By the Reverſal of the original Judgment, the Outlawry depending 2 Abr 
thereupon ſhall alſo be reverſed. = 777. a 
but by the 


V of the Outlawry, the original Judgment ſhall not be reverſed, Rol. Abr. 577, 2 Brownl: 
39. * „ = g ' 


if a Man recovers in an Annuity, and in a Scire facias thereupon after- 11 H. 4. 48. 
wards, and the Judgment upon the Scire facias is after affirmed in a Writ — Abr. 
R 2 of 7: 7. 


E R R GO 

of Error ; yet if the firſt Judgment of the Annuity be reverſed, the ather 
hall be alſo. . 

$ Co. 143, If a Man recovers upon an Original, and hath ano udgment in , 

Rol. — Scire facias, if the firſt Judgment — reverſed, the other thall be alſo re. 

777 · verſed. | 

26 E. 5-75+ If a Man recovers in a Quare Impedit, and hath a Writ to the Biſhop, 

Rol. Abr. and after recovers againſt the Biſhop in a Quare non admifit, and after the 

777. Judgment in the Quare Impedit is reverſed, the Judgment in the Quare ny 
admiſit ſhall be alſo reverſed by this, though this was for the Contempt to 
the King. 

Rol. Abr, If — Demandant recovers againſt the Tenant, and the Tenant againſt 

777. the Vouchee, if the Heir of the Vouchee reverſes the Judgment of the Va- 
lue, becauſe the Vouchee was dead at the Judgment rendered; this ſhall 
reverſe the Judgment againſt the Tenant alſo, 

9 Co. 119, If the Principal be outlawed of Felony, and the Acceſſary attainted and 

Kol. Abr. executed, and after the Principal reverſes the Outlawry, and is indiQed, 

777¹ and found not guilty of the Felony; by this Reverſal and Acquittal, the 
Attainder againſt the Acceſſary is annihilated, for his Heir may have a 
Mort canceſtor, it ſeems, becauſe he hath no Remedy by Writ of Error, or 

_ otherwiſe, to reverſe it, for this depends upon the Principal. 

$ Co. 142, If the Conuſee of a Statute recovers in Detinue by erroneous Judgment 

143. : againſt the Garniſhee, and ſues Execution ; if the Garniſhee in a Writ of 

5 Co. go. b. Error reverſes the Judgment given in the Detinue, yet the Execution is 

Rol. Abr. not reverſed by this, becauſe it is a collateral Thing executed. 

777. If an Infant and one of full Age join in a Fine, and the Infant after 

C5. 56.6, brings Error for the Reverſal thereof, it ſhall be reverſed quoad the Infant 

Hob. 278. only. e 


Cro. Eliz. 
115, 124. 2 Leon, 108. Moor 565. 2 Jon. 182. 


If Huſband and Wife join in a Fine when they are of full Age, 

it ſhall bind them both; but if the Feme be within Age, they may 

page 2 30“ join in a Writ of Error to reverſe it (a) during the Minority of the 
F. N. B. 21. Wife. 


Leon. 118. | ; 
(a) By the Opinion of ſome Books, the Fine ſhall be reverſed in tete, both againſt the Huſband 
and Wiſe; as Cro. Eliz. 129. Leon. 115. Owen 21.—But by others, the Writ of Error ſhall 
reverſe the Fine as to the Wife, but no Execution Hall be awarded during the Life of the Huſband, 
Bro. Tit. Fines 29. Tit. Error 28, Leon, 116.—And accordingly in 3 Lev. 36. Hutchinſen's 
Caſe, a Vacat was entered guead the Wife only. 


Rol. Abr. If a Fine be levied of Land of which Part is guildable and Part Ancient 
775: Demeſne, and as to that which is Ancient Demeſne, the Fine 1s reverſed 
— me 9% by Writ of Diſceit, yet the Fine ſhall ſtand for the Reſidue ; for a Mark 
— *. ſhall be made on the Fine, in the Nature of a Cancelling of that which is 
Jon. 474. Ancient Demeſne only. 


2 Jon. 182. | 
2. What Judgment ſhall be given on the Reverſal of the firſt. 


Cro. Car. If Judgment be given againſt the Defendant, and he brings a Writ of 
442. Error, upon which the Judgment is reverſed, the Judgment ſhall only (b) 
— quod Fudicium reverſetur ; for the Writ of Error is brought only to be 
| 3 eaſ. d and diſcharged from that Judgment. Bt 
256. | 

Carth. 253, : | 
254. Salk. 262. pl. 2. 263. pl, 4. See Ld. Raym. 97. 5 Mod. 228. Comb. 393+ 12 Mod. 75 
(5) If the Error be Error in Fact, and not in the Record, as for Infancy, the Judgment ſhall 


2 „ 


zut if Judgment be given againſt the Plaintiff and he brings a Writ of Rol. Abr. 
Error, the Judgment ſhall nor only be reverſed, but the Court ſhall alſo 274, 805. 
giye ſuch Judgment as the Court below ſhould have given; for the Writ - F. 
of Error is to revive the firſt Cauſe of Action, and to recover what he r car. 


ought to have recovered by the firſt Suit, wherein erroneous Judgment was Yeiv, 47. 


given. 2 Saund, 
256, 317, 


Show, Parl. Caſes 57. Salk, 262. pl. 2 Carth. 243, 254. 8. P. Ld. Raym. 5, 217, 4 Mod, 
106, Skin, 447. pl. 5. Salk; 403. pl. 15. | 


As in an Action upon the Caſe for Words, if judgment be given Rol. Abr. 
againſt the Plaintiff, that the Words are not actionable, upon which the 774. 
Plaintiff brings a Writ of Error, and thereupon the firſt Judgment is re- 1 and 
verſed; becauſe the Words are actionable; the Court, after Reverſal of 8 
the firſt Judgment, ought to give Judgment, that che Plaintiff ſhall reco- $09, 
ver; for this Court ought to give the ſame Judgment that the firft Court 5. T. and 


might have done. Judgment 
given ac - 


cordin gly. 


So in an Zjectione firme, upon Not guilty pleaded, Iſſue is joined, Rol. Abr. 
and a Special Verdict found, and upon this Verdict Judgment given 774. 
againſt the Plaintiff, and after the Plaintiff brings a Writ of Error, and 8 
this the Judgment is reverſed, the Plaintiff ſhall have Judgment, and re- _ " ng 
cover his Term, his Declaration being good, and the Law being for him 312. 
upon the Special Verdict; for. the Court that reverſes the firſt Judgment acjudge- 


ought to give the ſame Judgment which ought to have been given in the er ce — 


firſt Suit. of Ireland. 


If in an Action of Waſte in the Huftings in London, Judgment is given ., 
for the Defendant, and after upon a Writ of Error brought before Com- C 494 : 
miſſioners in St. Martins, according to the Cuſtom of the City, that Judg- Green; 
ment 15 reverſed, the Commiſſioners ſhall give the ſame Judgment as be 2 Saund; 
fore ought to have been given; for the Cuſtom of Proceeding in London 256. 
ſail be intended according to the Common Law, if no Precedent appear}; 17%, 
to the contrary. afterwards 

| affirmed in Parliament. 


© In Replevin in Banco, the Defendant pleaded a Leaſe made 1 O&ob. Ic. Page 231 
and avowed for Rent reſerved thereupon ; and the Plaintiff, in Bar thereof, 
pleaded Non dimifit 1 Octob. Ec. modo & forma; upon which Iſſue being 2 Lev. 112, 
joined, it was found for the Plaintiff, and Judgment for him, and the De- sees and 
fendant brought Error in B. R. and it was agreed to be an immaterial Iſſue, gpm FP 
and the Judgment erroneous, and yet that the Court could not award a 315, 319. 
Repleader, as the Common Pleas might have done (and as the Antient S. C. and 8. 
Uſage was; but diſuſed for one hundred Years) ; and there being groſs P. #5 to the 
Faults in the Avowry, it was faid, that if they reverſed the Judgment, e 
rn. they muſt give Judgment upon the Declaration for the Faults in the Hel comra, 

„ W1IIAER 

. the — was 
aided by the Statute of Jeofails, and ſaid, the Judgment could not be reverſed for the Faults in 
the Avowry; and the Judgment was affirmed, 


In Treſpaſs brought in B. R. Judgment. was given for the Defendant up- Cro. Jac. 


on his Demurrer to the PlaintifPs Replication, and he brought Error in 290. 3 

the Exchequer-Chamber ; and this Judgment was reverſed, and Judg:nent — . 
- , a udpe, ad- 

given guud recuperet ; and after the Record being remanded, a Writ of In- judged. 


quiry Yelv. 74,76. 


1599 


E Pro errore prædicto udicium prædictum rewocerur, without ſaying, & aliis in Recordo, Rol. Abr ; 
05.—If Judgment be affirmed in B. R. upon a Writ of Error, the Judgment ſhall be gued Judi» 
cm Redditum remanebit fabile in perpetuum. 21 E. 4, 44+ Rol. 805. 


E R 3 


Noy 129, quiry of Damages was awarded, and upon the Return thereof, Judgment 
S. C. ad. given, that the Plaintiff ſhould recover the Damages found for him, tho 
judged. the Statute 27 Els. c. 8. mentions only the returning of the Record, and 
that Execution ſhall be intended, therefore that all ſhall be done that is 

neceſſary in order thereto, X 
(a) Cart. But in the Cafe of (a) Phillips and Bury, where the Houſe of Lords re. 
219. verſed the Judgment that was given in B. R. on a Special Verdict, there 
Skin. 514. the Houſe of Lords gave a new Judgment, which was executed accordingly, 
on Refuſal of -the B. R. to give a contrary Judgment ro what they had 
given before, although it was objected that they could not, having a Tranſ- 

Tript only, and not the Record itſelf, before them. | 

4 Inſt, 270. in a Writ of Right Cloſe in Antient Demeſne, the Demandant make; 
F. N. B. 19. his Proteſtation to ſue in Nature of a Mortdanceſtor, and the Tenant pleads 
* 515- in Abatement, and Judgment given for him ; and after, upon falſe Judg- 
C. cited. ment brought, the Writ is afhrmed good, the Court of Common Pleas ſhall 


proceed as the inferior Court ſhould have done, 


3. To what the Parties ſhall be reſtored on the Reverſal of the firſt 
| | Judgment. 


8 Co. 142-b, If a Man recovers by errroneous Judgmert, and by Virtue thereof pre- 
ſents to a Church, or enters into the Perquiſite of his Villein ; and after 
the Judgment is reverſed, theſe collateral Things executed ſhall not be de- 

(5) In an veſted thereby; but collateral Things executory are as (6) if no Judgment 


Athite, if the had ever been when reverſed. 

Tenant loſes 

by Verdict, he ſhall be reſtored to the Lands, if it be reverſed in a Writ of Error. 8 H. 6, 2. 
Rol. Abr. 778.80 he ſhall be reſtored to the meſne Iſſues. 8 H. 6. 2. So if the Tenant 
loſes in a Writ of Entry ſur Di/jciſin, and after it is reverſed for Error, he ſhall be reſtored to the 
meine Iſſues. Rol. Abr. 778. | | 


800. 19,143. If a Man recovers Damages, and hath Execution by Fieri facias, and 
Rol. Abr. upon the Fieri facias the Sheriff ſells to a Stranger a Term for Years, and 
775. , after the Judgment is reverſed, the Party ſhall be reſtored only to the Mo- 
278. ney for which the Term was ſold, and not to the Term itſelf ; becauſe the 
Moor 573, Sheriff had ſold it by the Command of the Writ of Fieri facias. 


vide Leon. 
96. 3 Leon. 89. Godb, 27. Goulſ. 103. Cro. Jac, 246. 


*Page 232 But if the Goods of an Outlawed Man are ſold by the Sheriff upon a 
5. Co. 90. Capias Utlagatum, and aſter the Outlawry is reverſed by Writ of Error, he 
Pes Caſe, ſhall be reſtored (c) to the Goods themſelves, becauſe the Sheriff was not 
. compellable to ſell thoſe Goods, but only to keep them to the Uſe of the 


Cro. Eliz. | 


Rol, Abr. If a Man recovers Damages in Writ of Covenant, as the particular Caſe 
278. was, againſt B. and hath an Flegit of his Chattels, and of the Moiety of 


c—_— 


! 


EB ‚Ü „ 


verſes the ſaid Judgment, he ſhall be reſtored to the ſame Term, and not 

to the Value; for though the Sheriff might have ſold the Term upon this 

Writ, yet (6) here is no Sale to a Stranger, but a Delivery of the Term to () hat it 
the Party that recovered, by Way of Extent, without any Sale ; and there- would be 


fore the Owner ſhall be reſtored. | otherwiſe if 


fold to a 
Stranger. Velv. 108. Brownl. 107, 108, 


And for the ſame Reaſon, if Perſonal Goods were delivered to the Party Rol. Abr. 
fer rationabile pretium & extentum, upon the Reverſal of the Judgment, he 7 78. 


ſhould be reſtored to the Goods themſelves. 


If in Debt upon an Eſcape * the Plaintitf recovers, and hath Execution, 8 Co. 142. b. 
and after, the firſt Judgment is reverſed ; yet the Judgment for the Eſcape 18 Sa 


remains in Force. 


® This muſt mean of a Priſoner in Execution 


But if an Action of Eſcape be brought againſt the Sheriff, and the Judg- $ Co. 142.2, 
ment upon which it is founded is reverſed, before ſuch Time as the De- 
ſendant is forced to plead, he may plead Nul tiel Record. 

But there is a Diverſity between a Recovery by prior Title, and a Re- 8 Co. 143.44 
verſal of a Judgment by Writ of Error ; as if a Woman hath Judgment 
and Execution in Dower in Antient Demeſne, and it is after reverſed in a 
Writ of falſe Judgment ; and becauſe ſhe had held the Lands for two 
Years between the firſt Judgment and Reverſal, the Value of the Land is 
inquired, and taxed at twenty Marks in a Scire facias againſt her, ſhe can- 
not plead a Recovery in a Writ of Right Cloſe in Nature of a Cui in vita. 

If an Advowſon comes to the King by Forfeiture upon an Outlawry, and Moor 269. 
rhe Church becoming void, the King preſents, and then the Outlawry is Beverly and 
reverſed ; yet the King ſhall enjoy that Preſentment, becauſe the Preſent- . 
ment there came to the King as the Profit of the Advowſon. 

But if a Church be void at the Time of the Outlawry, and the Preſen- Mcor 269, 
ration is thereby forfeited, as a Chattel principally and diſtin of itſelf, agreed per 
there, upon the Reverſal of the Outlawry, the Party ſhall be reſtored to Curiam. 
the Preſentation. 

If a Termor, being outlawed for Feleny, grants over his Term, and after Cro. Eliz. 
the Outlawry is reverſed, the Grantee may have Treſpaſs for the Profits 170. 8 
taken between the Reverſal of the Outlawry and the Aſſignment; (c) for Fudge. vo 
dy the Reverſal it is as if no Outlawry had been, and there is no Record (c) Vide 1 3. 
of it. 3 
if after Judgment in a Scire facias againſt Bail, the Judgment againſt g, Jac, 
the Principal is reverſed ; (d) this is no Reverſal of the Judgment againſt 64 f. 


the Bail, becauſe it is a collateral Judgment by itſelf, Appeſley and 
Sir Jobn Keg 


agreed fer Curiam. Palm. 187, zot. S. C. (4) But the Bail may be relieved by Audita Querels 3 
tor wiiich ſee Title Audiia Puerela, 


Eſcape, 


* 2 * 0 . . 

Net Eſcape in (0 Civil Caſes. 
capes in 
Criminal 
Caſes, vide 
2 Hawk. 
P. C. 128, 
to 138. 


SCAPE in general is underſtood, where any Perſon, who 
E under lawful Arreſt, and reſtrained of his Liberty, either Holes 

or privily evades ſuch Arreſt and Reſtraint, or is ſuffered to go at 
large before delivered by due Courſe of Law, 


For the better Underſtanding whereof I ſha] 1 conſider, 


(A) Where the Partp ſhall be ſaid to be legally 
committed, fo that the ſuffering him to ga at 


large will be e Clcape. 234. 
And herein, 


1. Where the Authority by which he is committed 
ſhall be ſaid to be ſufficient for that Purpoſe. 2 34+ 

2. Where the Form of the Commitment, or being in 
Cuſtody ſhall be ſaid to be regular. 236. 


(B) What Degree of Libertp, oz going at large, 
Gall be deemed an Eſcape. 237. 


And herein, 


1. With what Strictneſs Priſoners are to be kept. 237. 

2. What on this Account ſhall excuſe the Shen, 
Gaoler, c. when acting in Obedience to ſome 
Authority; as removing a Priſoner on a Habeas 
Corpus, c. 238. 

3. What by Conſtruction of Law ſhall be deemed an 

Eſcape, though the Party be ſtill in Confinement. 


239. 


(C) Of tye Difference between voluntarp and ne- 
gligent Eſcapes. 239. 

(D) Of the Difference between an Eſcape on 
meine Proceſs and Execution. 240, 

(E) What Pezſons are anſwerable foz, and to be 
charged with an Elcape. 241. 


And 


ESCAPE in CIVIL CASES. 


And herein, 
1. Of the preceding or ſucceeding Sheriff, Warden, 9c. 
241. 


2. Where Sheriffs, Wardens, c. their Superiors or 
Deputies, are liable at the Election of him who is in- 
jured by the Eſcape. 242. 

z. Where the Party injured may have his Remedy 
againſt the Perſon eſcaping : And herein of Eſcape 


Warrants. 244. 


(F) Of the pzoper Jemedy and Nature of the Ac- 
tion to be bzought faz an Eſcape. 245. 

(G) Of the Manner of laying the Action. 246. 

(H) Of the Party's Defence who ſulfeted the El- 

tape; and herem of Pleading freſh Suit. 247. 


ac 2 


* (A) Where the Party ſhall be ſaid to be legally pagez34 
committed, fo that tbe fuffering him to go at 
large ſhall be adjudged an Efrape: And herein, 


1. Where the Authority by which he is committed ſhall be ſaid to be 
| ſufficient for that Purpoſe. 


I ſeems agreed as a general Rule, (a) That wherever a Sheriff or other (a) This Di 
Officer hath a Perſon in Cuſtody, by Virtue of an Authority from a tinction is 
Court which hath Juriſdiction over the Matter, that the ſuffering ſuch —— ” 
Perſon to go at large is an Eſcape ; for he cannot judge of the Validity of —— ay 
the Proceſs, or other Proceedings of ſuch Court, and therefore cannot take Poph. 203. 
Advantage of any Errors in them; hence the Law allows him, in an Action Leon. 30. 
of falſe lmpriſonment, to plead ſuch Authority, which will excuſe him, 8 Oo. 141. d. 


though it be erroneous ; but if the Court has no juriſdiction of the Matter, hay ** 


then all is void, and conſequently the Officer not punithable for ſuffering a 280, rm 
Perſon taken up upon ſuch void Authority to eſcape. 2 Bulſt. 64, 
256& * 


2 Saund. 100, 101. 3 Med, 325, Carth. 148, 234, 5 Mod. 413. 12 Mod. 396. Ld. Raym. 
397. 2 Ld, Raym, 1530. Stra. 509g, 2 Stra. $20, 1184. | 


Upon this Diſtinction it hath been adjudged, that if A. obtains Judg» Cro. Elia. 
ment againſt B. and a Year afterwards, without any Scire facias, takes out 188. 
a Capias ad ſatisfaciendum, upon which B. is taken, and the Sheriff lets 7: 2 


him go at large ; that this is an Eſcape, for though the Award of hel”). Shirly 


Capias (5) after the Year without a Scire facias, was erroneous, yet the ang Wright, 

Sheriff could not take Advantage thereof, for it was ſufficient Authority for S. P. ad- 

him indgger yg 
there ſai 


F ü! . . 
— — — — — — 


Jjudged. 


ESCAPE in CIVIL CASES. 


that it him to make the Arreſt, and might have been pleaded by him in an AQtion 


would be of Falſe Impriſonment. 

otherwiſe, 

had it been on a Capias ad reſpondend. bearing Teſte in Trinity Term, and returnable in Hit: 
becauſe ſuch Proceſs muſt be returnable from Term to Term, otherwiſe it is out of Court: 7 


Cro. Eliz. So where, upon a Recognizance in Chancery, the Conuſee ſued out Exe. 
576. cution by a Capias ad ſatisfaciend, by Force whereof the Conuſor was taken 
Oy of and eſcaped and the Court held, that, though the Capias ad ſatisfacien] 
Cafe ar in this Caſe was erroneouſly awarced, yet it was a good Execution for the 
judged, Party as long as it continued unreverſed, and conſequently the Sheriff liable 


Cro. Jac. 3. for the Eſcape. - 


Moor 274. | 
2 Leon. 84. S. P. adjudged ; but vide Rol. Abr. 09. Yelv. 46, which ſeem contrary. 


Salk. 379. So where, in Debt for an Eſcape, it was found by ſpecial Verdict, tha 
4 of and the Plaintiff had outlawed J. S. after Judgment upon a Capias ad ſatisfe- 
p _ 5 ciend. ſued out within the Year, and that two Years after the Outlawry he 
S. C. ad- was taken up upon a Capias Utlagatum, and the Sheriff ſuffered him to 
judged. eſcape; it was admitted, that if a Capias Utlagatum had been ſued out 
within the Year, no Prayer to charge him in Cuſtody had been neceſſary, 

becauſe the Plaintiff might have had a Capias ad ſatisfaciend. without 

a Scire facias ; but this being after the Year, the Queſtion was, whether 

he could be ſaid to be in Execution for the Plaintiff in the original Ac- 

tion without Prayer; and the Court held that he was, though no Prayer 

was entered, becauſe he would have been (c) ſo, if he had been taken 
*Page235 * within the Year ; and here is no Difference, for the Plaintiff was at the 
000. 88.2 End of his Proceſs at the Exigent, and no Continuance or Scire facias after 
4,0 Capias Utlagatum, and the very Capias Utlagatum, which is ſued at his 


 Garron's 


Caſe, ad. Charge, imports an Election of the Body, 


zudged. 
Bridgm, 6, Rol. Abr. 8 10. S. P. adjudged, 


If at the Petition of A. and the Reſt of the Creditors of B. a Commiſ- 
Barnes and fon upon the Statute againſt Bankrupts is iſſued out againſt B. and there- 
Cary, ad- upon the Commiſſioners fit and offer Interrogatories to C. and he refuſes to 
judged. be examined, and by them is thereupon committed to Priſon, and the 
Moor 834. Gaoler ſuffers him to eſcape ; as the Commiſſioners had ſufficient Authority 
3 to commi-, and A. was prejudiced by the Eſcape, he may maintain an Ac- 
j2dged ; and tion againſt the Gaoler. | 


note, accord- | 
ing to Meer, the AQtion was Debt. {| But how could it be Debt, or by what Means could any 


ſpecific Sum be aſcertained ? If ſuch an Action would lie, which it probably might, I ſhould ſup- 
poſe it muſt be Coſe. | 8 


Rol. Rep 47. 


* 


Lutw. 121 So if there be a Suit in the Eecleſiaſtical Court between A. and B. in 
to 123. p- which B. is excommunicated, and afterwards taken upon an Excommunicats 
Te, d. capiendo, and ſuffered to eſcape, A. may bring an Action on the Caſe for 
2 the Eſcape, though it was objected that this was a Spiritual Matter, and 
that A. had other Remedy, as by Writ of Recaption. 
Alſo upon this Rule, that the Sheriff cannot take any Advantage of the 
Irregularity of the Proceedings of a Court which hath Juriſdiction of the 
rd) 2 Bulſt. Matter, it hath been holden, that (a, if a Nobleman be taken in Execution, 
be. and the Sheriff lets him go, it will be an Eſcape. + 


+ Nu. de bor, the Defendant not being liable to be taken in Execution, and no Court having 
Power to award an Execution againſt the Peilun of. a Peer, in a Civil Suit? 


Upon 


ESCAPE in CIVIL CASES. 


the ſecond Part of the Diſtinction, that an Officer ſhall not be 
3 an Action for the Eſcape of a Perſon taken en a Writ, which iſ- 
ſued out of a Court that had not Juriſdiction of the Matter; it hath been 
(b) holden, that if A. bring an Action againſt an Officer of an Inferior 2 | 
Court for an Eſcape, and declares that he brought an Action againſt J. S. Abr. 809, 


810. 


: of King ſlon upon Hull, upon an Obligation made at Halifax in 21 fr 
— Array (but 1 3 * be within the Juriſdiction of the — 
Court) and that he obtained Judgment, upon which J. . was in Execution, adjuged. 
and ſuffered to eſcape by the Defendant; that this Declaration, for Want of 

alledging Halifax to be within the Juriſdiction of the Inferior Court, 15 in- 

ſufficient to maintain the Action; for though the Action be in its own 

Nature tranſitory, yet (c) Inferior Courrs being tied down to Matters 1 
ariſing within their own Limits, they muſt ſhew that they had Conuſance (c 


. | 3 
of the Matter, otherwiſe their Proceedings will be void, as being curam ont bets 


non judice, of which the Officer may well take Advantage. periorCourt, 

yet if ſuch 
Superior Court had not Juriſdiction of the Matter, it will be void, and the Officer may take Ad- 
vantage thereof, as if a Fermedon iſſue out of the King's Bench, or an Appeal out of the Common 
Pleas, 2 Bulſt, 64. & wide 5 Mod. 413. Ld. Raym. 397. 5 Mod. 413. Carth. 234, 


80 if A. declares that he proſecuted one J. S. in the Court of Ely, upon * Mod. 29, 


a Bond made infra Juriſdictionem, upon which he was in Execution, and 39. 
that the Defendant ſuffered him to eſcape ; if the Jury find that there was Hole * us 


ſuch a Proſecution, but that the Bond was not made infra Furi/difionem, the judged by 
Action does not lie; for all that was done was coram non judice, and there: three Judges 
fore no legal Commitment ; and though the Defendant in the Court below 2 Juſ- 
pleaded Non eft factum, yet that could not give the Court any Juriſdiction —— 


C * 
which it had not originally in the Cauſe, — 


Ld. Raym. 
217, 230, 346, 424. 2 Ld. Raym. 1555. 9 Mod. 95. 10 Mod. 71. 11 Mod. 7. pl. x, 50. 


pl. 20. 57. Stra. 113, 256, 393, 401, 423, 499, 567, 639. 2 Stra. 873, 901, 951. Barnard. 
K. B. 354. Fitzgib. 263. Salk. 227. pl. 2. 5 Mod. 414. 


* 2, Where the Form of the Commitment, or being in Cuſtody, ſhall be ſaid * Page 236 
to be regular, | 


The Sheriff cannot be charged with an Eſcape (d) before he had the (d) Bro. 
Party in his actual Cuſtody by (e) a legal Authority; and therefore if an Eſcape 22. 
Officer, having a Warrant to arreſt a Man, ſee him ſhut up in a Houſe, (e) 4nd 
and challenge him as his Priſoner, but never actually have him in his ***"*fore it 


Cuſtody, and the Party get free, the Officer cannot be charged with an ( Rams thiee 


an Officer 
Eſcape, who arreſts 

a Perſon on 
a Sunday contrary tothe 29 Car, 2. c. 7. cannot be charged with an Eſcape for letting him go again, 
vide 6 Mod. 95. Salk. 78, (/) But if an Officer retuſes to arreſt a Perſon that he may, an AQi- 
on on the Caſe lies againſt him; and hence it hath been adjudged, that if a Capias ad jatisfaciend. 
is directed to the Coroners of a County, and one of them, when he may arreſt the Party, refuſes 
ſo to do, the Plaintiff muſt bring his Action ſingly againſt the Coroner ſo refuſing, for this is a 
Perſonal Tort. 2 Mod. 23, 24, See Ld. Raym. 331. 10 Mod. 251, 255. 


But if A. is arreſted, and in the actual Cuſtody of the Sheriff, and af-5 Co. 89. 
terwards another Writ is delivered to him at the Suit of J. S. upon the De- Fes Cale. 
livery of the Writ, A. by Conſtruction of Law is (g) immediately in the 8 
Sheriffs Cuſtody, without an actual Arreſt ; and if he eſcapes, the Plaintiff r e 


of Nortbum. 
may ber land haue 


| b. a Man in 
Cuſtody in Nertbumberiand, and the Sheriff himſelf is in London, and a Writ is delivered to him againſt 


that Perſon, he is in his Cuſtody immediately upon that Writ ; otherwiſe if the Man was out of 
the County at the Delivery of the Writ; as in caſe the Sheriff was bringing him to Weſftmi;nfler ow 
a Habeas Corpus, Salk. 273. pl, 6. per Helt Ch, Juſt, 


ESCAPE in CIVIL CASES. 


may declare, that he was arreſted by virtue of the ſecond Writ, which is 
the Operation it, hath by Law, and not according to the Fact. 
Salk. 273. pl. So in Eſcape; againft the Sheriffs of London, the Plaintiff may declare, 
% 7 22 that he levied, a Plaint in the Sheriff's Court againſt 7: S. being then in the 
5 Counter, in Cuſtody on a former Plaint levied againſt him by J. S. and 
being ſo in Cuſtody. was ſuffered. to eſcape; for the Entering the Plaint is of 
the Nature of a Writ or Precept in another Court, upon which the Serjeam 
al Mace arreſts the Party by his general Authority ; and therefore by enter. 
ing the Plaint, and charging the-Defendant in the Counter, he is in actual 
Cuſtody of the Sheriff. 
2 Show, x7. If A. declares againſt the Marſhal of the King's Bench for the Eſcape of 
pl. 10. a-Priſoner, (e) formerly in the Fleet, that he, virtute brewis de Habeas 
Bourne and Cogpus, dirctected to the Warden of the Fleet, was; debito modo Commiſſus to 
—— — to the King's Bench; this will not be ſufficient, without alledging an actual 
7 — Commitment, for he cannot be committed on a+ Habeas Corpus, and the 
arreſted ac · debito modo will not help it. 


cordingly. 

4% 1f A. obtaim Judgment again” B. in B. R. and alſo another Judgment in C. B. upon which 
he is taken in Execution andi committed to the Fleet, and afterwards he removes himſelf to the 
Marſpalſea by Habeas Corpus cum cauſe, if the Marſhal ſuffer him to eſcape, he is liable to both 
Debts, Dyer 152. 


Cra. Jac. If by Habeas Corpus the Body of 7. S. together with a Plaint entered 
- het 2gainſt him in the Court of Norwich, be removed before the Chief. Juſtice 
1 B. R. who upon the Return of the Writ accepts Bail, the Acceptance 
75 of Bail, tho? before the Filing thereof, is a Diſcharge of the Priſoner; and 
though afterwards a Procedends ſhould be awarded, yet the Sheriff cannot be 
| charged with the Eſcape. 
Salk. 272, If a Perſon out upon Bail renders himſelf in Diſcharge of his Bail, and 
pl. 3. a.Redditit, ſe is entered in the Judge's Book, and a Commuttitur filed in 
Wiiſon ver. the Office, and the Priſoner afterwards eſcapes; yet if no Notice was given 
— the Marſhal of ſuch Render, nor any Entry made of the Commitment in 
his Book, the Priſoner ſhall not be deemed in Cuſtody ſo as to charge 
Page 237 the Marihal with an Eſcape ; but it ſeems this Matter cannot be inſiſted 
upon after Trial. 

Sid. 220. It hath been held that entring a Committitur upon the Roll was not 
Keb. 775. ſuiticient Evidence to charge the Marſhal with an Eſcape, without prov- 
(rnny-and ing an actual Impriſonment ; but that proving the Party to be actually 
Faced. in-Priſon, though there be no Entry made in the Marſhal's Book (with- 
out which he pretends he knows not how to take Charge of them) is 

ſuffiient. . 
And now for the greater Security of Creditors, and the better to enable 
them to prove the actual Cuſtody of the Priſoner, by the 8 & g I. 3. 
cap. 27. it is enated, © That if any Perſon, deſiring to charge any Perſon 
« with.any Action or Execution, ſhall deſire to be informed by the Marſhat” 
or Warden, or their reſpective Deputy or Deputies, or by any other 
Keeper or Keepers of any other Priſon or Priſons, whether ſuch Per- 
«+ ſon be a Ptifoner in his Cuſtody, or not, the faid Marſhal or Warden, 
or ſuch other Keeper or Keepers of any other Priſon or Priſons, ſhall 
66 give a true Note thereof in Writing, to the. Perſon ſo. requeſting the 
« ſame, or to his lawful Attorney, upon Demand, at his Office for that 
« Purpoſe, or, in Default thereof, ſhall forfeit the Sum of 501. and if ſuch 
« Marſhal or Warden, or their reſpective Deputy or Deputies, exerciſing 
«the ſaid Office, or other Keeper or Keepers of any. other Priſon or Pri- 
« ſons, ſhall give a Note in Writing, that ſuch Perſon is an actual Priſoner 
in his or their Cuſtody, every ſuch Note ſhall be accepted and taken as 
a ſuffieient Evidence, that ſuch Perſon was at that Time a Priſoner in 


actual Cuſtody. (B) TU hat 
| a 
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(B) What Degree of Liberty, oz going at large, 
ſhall be deemed an Eſcape : And herein, 


1. With what Strictneſs Priſoners are to be kept. 
Avery Perſon in Priſon by Proceſs of Law is to be kept in ſalva & (a) 2 36. 


aria Cuſtodia, in order to compel them the more ſpeedily to pay their, — 
Debts, and make Satisfaction to their Creditors, Rol. Abr. 


806. 
(a) And by Weſm. 2, cap. 11 Carceri mancipentur in ferris, which my Lord Cote ſays, was enacted 
in order to oblige them to a more ſpeedy Compliance with their Duty, 2 Co, 44. a. and 2 Ink, 
81. in his Comment on this Statate, he ſays, that though Priſoners, if need require, may now 
be kept in Irons, yet that it could not be done by the Common Law. — And Co, Lit. 260, 3. 
he ſays Imprifonment muſt be Cuſtodia & non perna, tor Carcer ad bomines cuſtediendos non ad puniendss 
447 ĩ debet. 


Therefore if the Sheriff or other Officer who hath the Cuſtody of a Pri- Rol. Abr. 
ſoner, either bail him when he is not bailable by Law, or ſuffer him to go 805. 


out of the (b) Limits of the Priſon, though with a Keeper, and for ever ſo 2 ** 


ſhort a Time, it is An Eſcape. Dyer 166. 
EP : n 
(4) For the Limits of the Fleet Priſon, vide 2 Mod, 221, 222, 


But the Law and Proviſion made by Meſtm. 2. cap. 11. being eluded by 
the Acts and Contrivances of Sheriffs, and other Keepers of Priſons, by the 
889. z. cap. 26. it is enacted. That all Priſoners, either upon Con- 
« tempt or meſne Proceſs, or in Execution, who are or ſhall be committed 
« to the Cuſtody of the Marſhal of the King's Bench Priſon or Warden of 
the Fleet, ſhall be actually detained within the ſaid Priſons of the King's 
« Bench and Fleet, or the reſpective Rules of the ſame, until they ſhall be 
« * from thence diſcharged by due Courſe of Law; and if at any Time the* Page 233 
« ſaid Marſhal or Warden, or any other Keeper or Keepers of any Priſon, 
« ſhall permit and ſuffer any Priſoner committed to their Cuſtody, either 
« on meſne Proceſs, or in Execution, to go or be at large out of the Rules 
« of their reſpective Priſons (except by Virwe of ſome Writ of Habeas 
« Corpus, or c) Rule of Court, which Rule of Court ſhall not be granted, („“ The In- 
« but by Motion made, or Petition read in open Court) every ſuch going y, — | 
or being out of the ſaid Rules ſhall be adjudged and deemed, and is t the Pr. 
,” hereby declared to be, an Eſcape. ſoner may 

be brought 

to Weſtminſter. Hall, and by Indulgence they have been allowed to go to any of the Inns of Court, to 
conſult with their Counſel or Attornies ; but ſuffering them to go on their Pleaſure, as to a Play- 
houſe, Sc. is an Eſcape, 2 Show, 298, pl. 300.“ 


Fe I a I" I" — 
* 


—— 


* But at this Time Priſoners who have Day- rules, go wherever they pleaſe, and their Creditors 
in general voluntarily ſubmit to it, ſuppoſing they have a Right; and few Juries, if Actions of 
Eſcape were brought, where Priſoners were out by Day-rule, tho' on Pleaſure, not Buſineſs, would 
give a Verdict againſt the Marſhal, or the Warden of the Fleet, as it would be morally impoſſible 
tor them to attend every Priſoner, during the whole Courſe of the Day, 


2. What 
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2. What on this Account ſhall excuſe the Sheriff, Gaoler, &c, when 
acting in Obedience to ſome Authority, as removing a Priſoner on 
a Habeas Corpus, &c. 


(a) Oro. The Writ of Habeas Corpus is an (a) antient Writ, and what the Subject 


Ich = is by Law intitled to; yet (5) if a Sheriff, or other Officer, who hath the 


808. Cuſtody of a Priſoner, does by Colour thereof ſuffer the Priſoner to go 
(4) Hob. at large, it is an Eſcape. 
202. 


3 Co. 44. Cro. Car, 14. 


Hard. 26. As if a Habeas Corpus be returnable the next Term, and the Sheriff or 
3 . Gaoler in the mean Time ſuffers the Priſoner to go at large, it is an Eſcape, 
wat _ though he appear at the Return of the Writ ; for the Writ only impowery 
the whole the Gaoler to bring him directly to the Court, and if he gives him any Li- 
Zourt. berty in the mean Time, it is at his Peril. 

Mod. 116. So where a Habeas Corpus ad (c) Teftificand. was directed to the Mar/ha! 
NMeſedels to carry one Reynolds to the Aſſiſes at Wells in Somerſet/hire, who after the 
ome — Aſſizes was ſuffered to go ſixty Miles beyond Wells, and though he returned 
— again to the Mar/hal, yet it was held an Eſcape. 


and the 

Plaintiff- had a Verdict for 62000. 3 Keb. 305. S. C. Ld. Raym. 241, 399. 2 Ld. Raym. 783. 
6 Mod. 78. Comyns 422. pl. 199. 554. pl- 231. 2 Ld. Raym, 1574. 2 Stra. $82. 8 Mod, 
120. 10 Mod. 394, 395, 396. 11 Mod. 3. pl. 17. 4, 50. pl. 20. 51. pl. 4. 69. pl. 15. 79, 93. 
pl. 1. 2 Ld. Raym. 1207. Ld. Raym. 424. Salk. 272. pl. 2. 5 Mod. 414. 12 Mod. 31. 
227, 230, 583, 634 (e) If J. S. is in Execution, and a Habeas Corpus ad Teftificandum is direct. 
ed to the Gaoler, who, according to the Command of the Writ, carries the Priſoner to give his 
Teſtimony ; this is an Eſcape. Sid. 13. ſaid by Twiſden to have been adjudged by all the Judges. 


Mod. 116 So if the Gaoler carry him round a bout 4 a great Way for the Ac- 
ger Hale, commodarion of the Priſoner, it is an Eſcape ; but he is not bound to bring 
(4) That he him the dire& Way for fear of being reſcued, | 
is to bring 

him in convenient Time, and the moſt convenient Way; and this is to be judged of by the Judges. 
Cro. Car. 14. Dalt. Sheriff 561. : | 


3 Co. 44. Alſo it hath been adjudged, that if the Sheriff hath one in Execution, 
Milton's and a Habeas Corpus iſſues to have his Body in Court ſuch a Day, and before 
— the Return of the Writ the Sheriff brings the Priſoner to an Inn in Smithfield 
in his Way to Weſtminſter, and the Priſoner of his own Head goes without 
any Keeper to Southwark, and next Morning returns again to the Sheriff, 
ſo that at the Return of the Habeas Corpus the Sheriff delivers the Priſoner 
inro Court, this is no Eſcape. | 
Dalton She- A. the Sheriff muſt be careful that he does not give the Priſoner more 
— Liberty than by Law he ought to do, when he acts in Obedience to a law- 
ful Authority; ſo he muſt take Care chat he does not let him go at large 
by Colour of a void Authority. ; | 
Dyer 297.a. Therefore if one in Execution at the Suit of the King and a private Per- 
Rol. Abr. ſon be, by Warrant from the Lord Chancellor or Treaſurer, ſuffered to go 
308. S. C. at large with a Keeper, in order to collect the Money due to the King; 
*Page 239. this is an Eſcape, as to the private Perſon, although he return again to 
Priſon ; for the King himſelf cannot licence one in Priſon to go at large 
with a Keeper. 
Cro. Eliz. 80 where the Sheriffs of York pleaded, that they let the Priſoner go at 
2 3 large by Virtue of a Writ of Privilege directed to them from the Council 
Ref; and of Tork; and it not appearing to the Court, that the Writ was a ſufficient 
Lewes. Warrant 
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Warrant for that Purpoſe, or that the Council of York could in ſuch Caſe Vide Tit. 

diſcharge a Priſoner, the Plea was held ill. Privilege. 
If an Act of Parliament is made for the Relief of confined Debtors, and Salk. 273. 
rſuant thereto the ſuſtices ef che Peace are enabled to diſcharge ſuch pl. 5. 

and ſuch Priſoners, if they authoriſe the Sheriff to diſcharge a Perſon that 

does not come within the Deſcription of the Act, and he lets the Party go at 


large, it will be an Eſcape. * 


N. The Juſtices being the proper Judges, appointed by the AA, of who is, and who is not 
within the Meaning, and the Sheriff being, as I conceive, obliged to obey the Order of the Juſ- 


tices, 


4. What by Conſtruction of Law ſhall be deemed an Eſcape, though the 
Party be ſtill in Confinement. 


The Marſhal of the King's Bench being ſued to Judgment, if he be af- Style 465. 
terwards taken in Execution, he can be committed to no other Priſon barge. 
the Mar/halſea ; and if he is committed to that Priſon whereof he is Keep- Sheriff 487. 
er, without ſecuring the Priſoners there firſt, it will be an Eſcape in Law 
of all the Priſoners. 

If a Woman Warden of the Fleet Priſon marries her Priſoner, or if a Plow. 17. 
Sheriff, Ic. marries a Woman in Execution with him, in either Caſe it will 
be deemed an Eſcape in Law. 

If a Man hath Judgment againſt two (5) Perſons, and both are taken in, | 4 
Execution, if the Sheriff ſuffer one of them to eſcape, he ſhall be anſwerable g =) 


for the whole Debt, though he hath one of them ſtil] in Cuitody. (5) So if Ba- 

; ron and 
Feme are taken in Execution, if the Feme eſcapes, the Sheriff ſhall anſwer the whole Debt, though 
the Baron continues ſtill in Execution, Rol. Abr. 810. Cro, Jac. 657, S. P. 


By the 8 9 WW. z. cap. 27. it is enaQted, © That if the Marſhal or 
Warden for the Time being, or their reſpective Deputy or Deputies, or 
« other Keeper or Keepers of any other Priſon or Priſons, ſhall, after one 
« Day's Notice in Writing given for that Purpoſe, refuſe to ſhew any Pri- 
“ ſoner committed in Execution to the Creditor, at whoſe Suit ſuch Priſoner 
« was committed or charged, or to his Attorney, every ſuch Refuſal ſhall 
be adjudged to be an Eſcape in Law.” 


— 


(C) Of the Difference between voluntary and ne- 
gligent Eſcapes. 


T: was formerly held, that where the Sheriff ſuffered a Priſoner in Execu- Leon. 97, 

tion to make a voluntary Eſcape, the Priſoner was in ſuch Caſe abſolutely e ang 
diſcharged from the Creditor, and that the Right of Action was intirely HL erage iy 

transferred againſt the Sheriff, who by means of ſuch Eſcape became Debitar S. P. per thor 

P 

ex delicto. | | bert, in the 
| Sheriff of 

Effex's Caſe. [ This not Law, either now or formerly, See infra 248, & pa 242. n.] 


hut: the latter Reſolutions have been contrary ; and it has been (e) ad-* Page 249 | 
Judged, that where a Sheriff ſuffered a voluntary Eſcape, the Plaintiff might(c) Sid. 230. 


have | 
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Allarſen and have a new Action of Debt or Scire facias quare executione# on dgainſt the 
Butler, Priſoner. | | 
Show. 174. 
Buxton and Home. 2 Mod. 136. Baſſet and Saber, Vent. 269. 2 Joh. 2, 22. 2 Ld. Raym, 


788, 927, 1028, 6 Mod. 78, 2 Salk. 626. pl. 7. 6 Mod. 95. Cal, temp. Talb, 222, 2 
901. Fitzgib, 265, Mod, 194. Compton and Ireland. 2 Lutw. 1264. Sudal and Wythan, 


Alſo the Statute 8 & g W. 3. cap. 25. hath taken away all DiſtinQion 
between voluntary and permiſhve Eſcapes with regard to the Plaintiff's Re. 
medy ; for thereby it is enacted, That if any Priſoner, who is or ſhall be 
committed in Execution to either or any of the ſaid reſpective Priſom, 
« ſhall eſcape from thence by any Ways or Means howſoever, the Creditor 
or Creditors, at whoſe Suit ſuch Priſoner was charged in Execution at 
the Time of his Eſcape, ſhall or may retake ſuch Priſoner by any new 
« Capias or Capias Satisfaciend. or Tue forth any other Kind of Execution 
« on the Judgment, as if the Body of the Priſoner had never been taken in 
« Execution.” 

Carter 212, But yet there remains a Difference as to other Purpoſes between Permiſſion 
& wide the and negligent Eſcapes ; for if a Sheriff ſuffer a Priſoner voluntarily to go at 
Aurnorities large, the Sheriff cannot retake him even upon freſh Suit; and if he d 
ſupra. arge, er! f Pon z e does, 
the Priſoner may have an Action of Treſpaſs againſt him. 
Mod. 146. If the Marſhal of the King's Bench or Warden of the Fleet, or any other 
3 4 5 | j 
Carter 212. who hath the Keeping of Priſons in Fee, ſuffer a voluntary Eſcape, it is 4 


10 Mod. 74, Forfeiture of the Office. 
108, 209. 
Fitzgib. 186, 293, Ld, Raym, 424, Salk. 272, pl. 2. 5 Mod, 414. 


And now, by the 8 & 9. z. cap. 26. a further Penalty is added, which 
enacts, That if any Marſhal or Warden, or their reſpective Deputy 
or Deputies, or any Keeper of any other Priſon within this Kingdom, 
« ſhall take any Sum of Money, Reward or Gratuity whatſoever, or Secu- 
« rity for the fame, to procure, aſſiſt, connive at, or permit any ſuch 
« Eſcape, and ſhall be thereof lawfully convicted, the ſaid Marſhal or War- 
1 den, or their reſpective Deputy or Deputies, or ſuch other Keeper of 
„any Priſons, as aforeſaid, ſhall for every ſuch Offence forfeit the Sum of 
&* $004, and his ſaid Office, and be for ever after incapable of executing 
* any ſuch Office.” 


(D) Of the Vifference between an Eſtape on meln 
Pꝛoteis and Cxctution. 


2 Rot Abr. IF the Sheriff ſuffer a Perſon arreſted on meſne Proceſs to eſcape, an Ae- 
99, $07. n tion lies againſt bim at (a) Common Law, from the Delay and Prejudice 
Broby and which the Party ſuffers thereby. | | 

Lumity. 


Moof 8 52. Cro, Eliz, 623, 652, $68, Cra. ſac. 280. (a) And by the expreſs Words of 
$9 W. 3. 6. 26. | | 


2 Rol. Abr. But there is this Difference between an Eſcape on meſne Proceſs, and 
$07. Execution, that if the Sheriff arreſts a Perſon on meſne Proceſs, and he 
8 Rep, is reſcued by J. S. he may return the Reſcue, and ſuch Return is 


383, good, and fio Action of Eſcape lies againſt him after ſuek Return; 
3 Lev. 46. but the Court will iſſue Proceſs againſt ſach Reſcuer, or fine him; my 
; $ 
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# chis Caſe, though the Sheriff may, yet he is not obliged to raiſe the Poſſe Page 241 
Comitatus.. | Nt 
But after an Arreſt on a Capias ad Satisfaciend. the Sheriff cannot return i Abr 
2 Reſcue, for in ſuch Caſe the Sheriff is obliged to raiſe the Poſſe Comitatus, — 1 
if needful, and therefore, if he return a Reſcue, an Action of Eſcape lies, Authorities 


or a new Capias, (a) for the Return of an ineffectual Execution is as none. ſupra. 
| (a) Cro. Car. 


240, 255. Rol. Abr. 904. 8 Co. 142. 


Alſo upon an Arreſt on mefne Proceſs, the Sheriff is obliged to take Bail 2 Mod. 177. 
by the Starute 23 Hl. 6. cap. o. therefore if the Plaintiff declares, that the Ellis and 
Defendant being Sheriff of 7, did arreſt J. S. at the Suit of the Plaintiff, ee 44 
and afterwards did ſuffer him to go at large; and the Defendant pleads the, N 5 
Statute, and that he took good and ſufficient Bail; and the Plaintiff replies 3 
and traverſes, that the Defendant took good and ſufficient Bail; this Action gog, 1564. 
does not lie; for quoad the Plaintiff the Sufficiency of the Bail is altoge- 2 Ld. Raym. 
ther immaterial, tis for the Security of the Sheriff and if the Party does Comyns 
not appear, the Plaintiff need nat take an Aſſignment of the Bail-Bond, but G 4 K 
proceed againſt the Sheriff by Way of Amercement, and leave the Sheriff Gilb. — : 
to take his Advantage againſt the Bail.“ 84. 

Anon. 
Stra. 479, Anon. Barnes 80, 2 Barnes 78, Mo d. 227. See Comyns 422, pl. 199. 554. pl. 
231. 2 Ld. Raym. 1574. 2 Stra. 882. Will. Rep. 687, 10 Mod, 288, 289. S. C. adjudged, 
Cro, Eliz. 624. S. P. adjudged, 


® The Practice is, if Plaintiff does not like the Bail to the Sheriff to rule the Sheriff, to return 
the Writ, who having returned a Cepi Corpus, then to rule him to bring in the Body, which either 
produces good Bail, or Payment by the Sheriff to avoid an Attachmens. 


(E) What Perſong are anſwerable foz, and to be 
charged with an Eſcape: And herein, 


1, Of the preceding or ſucceeding Sheriff, Warden, c. 


HERE a new Sheriff is appointed, his Predeceſſor ought to deliver Hob, 266. 

Y over by (6) Indenture all the Priſc-ers in hi; Cuſtody, charged with 2 Rol. Abr. 
their reſpective Executions ; for the Priſoners, until they are turned over to 257 _ 
the new Sheriff, remain in the Cuſtody of the old Sheriff, and if he omits Rom, 428 
to deliver them over, every Omiſſion will be deemed an Eſcape, where with ul. 70. 


he will be chargeable. - 2 Leon. 54» 
4 Co. 72. 


(4) See the Form thereof, Dalt. Sheri 18. 


As where one Buſtard was ſeverally in Execution in the Cuſtody of the 4 Co. 71. 
Defendants, then Sheriffs of London, as well at the Suit of A. as at the / 
Plaintiff's Suit, and the Defendants at the End of the Year delivered over Ce- 
the Body of Buſtard io the new Sheriffs by Indenture, wherein the Execu- 
ton at the Suit of A. was mentioned, but the Execution at the Plaintiff's 
Suit was omitted, and afterwards Bu/ard, in the Time of the new Sheriffs, 
eſcaped ; and it was reſolved by the whole Court, that the Defendants 
being the old Sheriffs ſhould be charged with this Eſcape, for that the od 

Vol. II. 8 Sheriffs 
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() That Sheriffs ought to have given (a) Notice to the new Sheriffs of all the 


ſach Notice Executions wherewith any Perſon was charged in their Cuſtody. 

may be by 

Word only, or by ſome Note in Writing under the old Sheriff's Hand, or under the Hand of his 
Unier-Sheriff, an1 need not be by Indenture, unleſs the new Sheriff require it, Moor 689. Dalt, 
Sheriff 16. Cro. Jac. 588. 


* Page 242 But if the Sheriff dies during his Shrievalty, the new Sheriff, as ſoon 
3 Co. 72. as he is appo'nted, muſt take Notice of all Perſons in Cuſtody, and of the 
ſeveral Executions with which they are charged ; and this he muſt do out of 
Neceſlitv, for there being nobody to inform him, he muſt himſelf take 
Notice hereof at his Peril. bi 
2 Lev. 109. F. S. being in Execution in the Fleet; was ſuffered to make a voluntary 
2 ee 55 Eſcape, after which he returned again to the Fleet ; and the Defendant being 
* made Warden in the Place of the former Warden, J. S. was turned over 
3 Keb. 487. with the other Priſoners, and aſterwards ſuffered to eſcape; and the Queſtion 
S. C. waer, whether the voluntary Eſcape ſuffered by the foriner Warden did not 
Vent. 269. ſo intirely diſcharge the Execution, that the Priſoner could not be retaken, 


7 _—_ 2 p. nor judged in Execution, by Law, even tho” he ſhould yield himſelf to it; 
l and it was held, that it did not, and that the ſucceeding Warden thould be 


and the Caſe chargeable with the Eſcape ſuffered in his Time. 
of theSheriff 
of Eſſex in Hob, 202. (ante 249. C.) cent. denied to be Law. 


6 Mod. 183. So in the Caſe of one Grant, who being in the Cuſtody of the former 
Grant verſus Marſhal was ſuffered by him voluntarily to eſcape, after which he returned 
—_ voluntarily to Priſon, and being found in Priſon, the ſncceeding Marſhal 
tra. 423. detained him; and in an Action of falſe Impriſonment brought by him, 
the Court held chat he might, and that if he had ſuffered him to go at large, 

it would have been an Eſcape. 


2. Where Sheriffs, Wardens, Ec, their Superiors or Deputies, are liable, 
at the Election of him who is injured by the Eſcape, 


Where one hath the Cuſtody of a Gaol of Freehold or Inheritance, and 

| TE commits it to another Perſon, who is inſufficient, the (5) Superior is an- 
(b) em {werable for all Eſcapes ſuffered by his Inferior ; but if the Inferior be 
what Caſes Dy x . d : 
e FR ſufficient, the Action muſt be brought againſt him, and not againſt the 
Law, and Superior. 
upon the 
Statute of Weſt. 2. cap. 11. the Rule of Reſpondeat Superior will hold, wide 2 Inſt, 382, 466. 9 Co, 
98. 2 Jon. 60. 2 Lev. 158, Vent. 314. 2 Mod, 119. 2 Ld, Raym. 1580, 10 Mod. 95. 
1: Mod, 3, pl. 17. 4. pl. 19. 93. pl. 1. 2 Ld, Raym, 1207, Holt, pl, 11. 3 Keb. 591, 656, 
701, 754, 758, 773. Noy 69. 3 Mod. 146. Comb. 95. 


Alſo by the 8 9g IV. 3. cap. 26. it is enacted, . That the Offices of 

« Marſha] of the King's Bench Priſon and Warden of the Fleet, ſhall be 
« executed by the ſeveral Perſons to whom the Inheritance of the Priſons, 
„ Priſcn-houſes, Lands, Tenements, and other Hereditaments of the ſaid 
Priſons of King's Bench and Fleet, or either of them, thall then belong 
or appertain reſpectively, in his or their reſpective proper Perſon or Per- 
« ſons, or by his or their ſufficient Deputy or Deputies, for which Deputy 
or Depuries, and for all Forfeitures, Eſcapes, and other Miſdemeanors 
ein their reſpective Offices by ſuch Deputy or Deputies permitted, ſuffer- 
« ed or committed, the ſaid Perſon or Perſons in whom the aforeſaid lu- 
heritances refpeQivelv are, or ſhall then be, ſhall be anſwerable, and the 
&* Protiis and aforeſaid {nheritances of the ſaid ſeveral Offices ſhall be ſe- 
3 * queltered 


WA M v7 "0 w — 
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« queſtered, ſeiſed or extended to make Satisfaction for ſuch Forſeitures, 
« Eſcapes or Miſdemeanors reſpectively, as if permitted, ſuffered or com- 
« mitted by the Perſon or Perſons themſelves, or either of them, in whom 


« the reſpeQive Inheritances of the ſaid Priſons ſhall then be. x 


1 Note, By 27 Geo, 2. c. 17, the Power of appointing the Marſhal of the King's Bench is reveſt- 
ed in the Crown. 


If the (a) Bailiff of a Franchiſe ſuffer an Eſcape and be inſufficient, the 2Brownl. co. 


Lord of the Franchiſe ſhall anſwer for him. per totamCur. 
2 Lev, 160, 


S. P. (5) If his Deputy ſuffers an Eſcape, he ſhall anſwer for it himſelf, Lit Rep. 33. per 
Curiam, || 


E 


That is, if he is ſufficient; otherwiſe the Perſon appointing him. 


* If a Gaoler, who is the Sheriff's Servant, ſuffers a Priſoner to eſcape, “ Page 24 3 
the Action muſt be brought againſt the Sheriff, not (a) againſt the Gaoler ; 2 Lev. 159. 


for an Eſcape out of the Gaoler's Cuſtody is by Intendment of Law an Eſcape * 2 62. 
2 Mod. 124. 


out of the Sheriſt's Cuſtody, for by the 13 E. 3. cap. 10. Sheriffs are to put ( e 8 


ſuch Keepers of Gaols as they thall anſwer for. Mod. 413, 


| 416. 
Ld, Raym. 424. Salk. 272. pl. 2. where it is ſaid in general, that Gaolers are liable for Ef 
capes ; but the Queſtion being there touching the Eſcape of a Perſon committed for a criminy' 
Offence, muſt be underſtood of Eſcapes in thoſe Caſes, tor which whoever de fact occupies the 
Office of Gaoler is liable to anſwer ; nor is it materia, whether his Title to the Office be legal cr 
not, Hale P. C. 114. 2 Rol. Rep. 146. 2 Hawk, P. C. 135. & wid? Hard, 29 to 35, chat 
where Actions for Eſcapes ate ſaid to lie againſt Gaolers, ſuch abſolute Gaolers are intended, as 


Writs are directed to. 


So an Arreſt by the Sheriff's Officer 1s in Judgment of Law the 3) | 
ſame as if the Arreſt were by the Sheriff in Perſon ; and if ſuch Officer e 
ſuffer the Party arreſted to eſcape, the Action muſt be brought againſt the 9 7 


Sheriff, (5)Although 
in Law the 


Cuſtody of the Bailiff be the Cuſtody of the Sheriff; yet the Sheriff cannot return, that fuct, a 
one was in his Cuſtody, and reſcued out of the Cuſtody of his Baiſiffs, becauſe oi the Repug- 
nancy; but he may return, that he was reſcued out of his own Cuſtody, altho” he was never in 
his actual Cuſtody, or out of his Bailiſf's Cuſtody. 2 Salk. 586, pl, 2. & vide Sid. 332. 2 Jon, 


197. 


But if the Sheriff directs his Warrant to his Bailiff, and afterwards J. S. Cro. Eliz. 
puts in his own Name as ſpecial Bailiff, and thereupon arreſts the Defendant, 745. 8 
who eſcapes ; here J. S. ſhall be only chargeable, and not the Sheriff, be- 5 Sheriff 
cauſe the Deſendant was never in the Sheriffs Cuſtody, but only in the G 
tody of J. S. 

So if 2 comes to the Sheriff, and he makes out his Mandate to the Rol. Abr. 
Bailiff of a Liberty, who takes the Party, and after ſuffers him to eſcape, 28, 99. 

— 2 lies againſt the Bailiff of the Franchiſe, and not againſt the 6 Ii £Ejcape 

eri. No ö 

So where 2 Capins ad Satisfaciend. was awarded to the Sheriff of Berks 3 are 
to arreſt F. S. who then was in Cuſtody of the Mayor and Burgeſſes of 46, 
V and thereupon the Sheriff made a Warrant to the Mayor, Cc. to 
take him, and afterwards they let him eſcape ; and it was clearly held, 

_ the Mayor, &c. and not the Sheriff, were chargeable with the 

cape. 

If a Capias iſſues againſt A. out of the Sheriff of London's Court directed Rol. Abr. 
to one of the Serjeants, who arreſts 4. and lets him eſcape before be "<5. 
is carried to the Counter, the Serjeant, in this Caſe, and not the Sheriff, ram _ 


is chargeable with the Eſcape, for the Sheriff is Judge of the Court, and g;; 106 
* not S. P. 
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ESCAPE in CIVIL CASES. 


not a miniſterial Offer; but if 4. had been carried to the Counter, and 
eſcaped thereout, the Sheriff would then be anſwerable, as Gaoler or Keeper 
of the Counter, 
Rol. Abr. So if a Serjeant at Mace arreſt a Man by Virtue of a Warrant iſſuing out 
06. upon a Latitat, and afterwards ſuffers him to eſcape before he brings him to 
the Counter; in this Caſe an Action lies againſt the Sheriff only for this 
Eſcape, becauſe he was in the Cuſtody of the Sheriff preſently upon this 
Arreſt ; and the Sheriff is the Ofticer of the Court of King's Bench, and 
not the Serjeant. | | 
Cro, Eliz. It upon a Plaint levied in the Court of B. before the Bailiffs of B. ac- 
745: _ cording to the Cuſtom there, a Warrant is directed to the Under-Bailiffs to 
10 Jae take J. S. ita quod habeant Corpus ejus coram Ballivis ad prox” Curiam, and 
adjudged, the Under-Bailiffs take him and commit him to the Priſon ſub Cuſtodia of 
the Gaoler of the Priſon of B. if they have him not at the Day, Cc. an 
Action lies againſt them, and not againſt the Gaoler; for there wes no 
Commitment to him by any lawful Authority, and that Cuſtody the Gaoler 
had was only as a Servant to the Under-Bailiffs. 
* Page 244 A Priſoner in Wood-ftreet Counter upon meſne Proceſs on a Plaint levied 
Carth. 145. againſt him, Cc. eſcaped, whereupon the Plaintiff brought his Action 
Ryding and againſt both Sheriffs of London; and, upon a Demurrer to the Declaration, 
Edwin. the Plaintiff had Judgment; and it was reſolved, that m_— the Plaint was 
levied before the Defendant was in his Court, and the Priſoner eſcaped out 
of his Counter, yet that both Sheriffs had the Cuſtody of the Priſoners in 
both Counters, and by Conſequence the Action was well maintainable againſt 
both. | | 
Cro, Eliz. If there are two Sheriffs of the ſame Place, and an Action of Eſcape is 
A ver. brought againſt them both, if one of them dies, yet the Writ ſhall not 
ſus The She- abate ; for it being in Nature of a Treſpaſs, and (a) merely Perſonal, the 


riffs of the Party can only have Remedy againſt the Survivor. + 

City of York. 

(a) That no Action lies againſt the Executor or Adminiftrator of a Perſon who ſuffers an Eſcape, 
becauſe it is a Perſonal Tort, and comes within the Rule A&is Perſonalis moritur cum Perſona, vide 
Dyer 271, 322. Jon. 173. Noy 87. Latch 167. Poph, 187. Vent, 31. 6 Mod. 125-6, 
Ld. Raym, 36, 40. Fitzgib. 265, 266, Will, Rep. 687. 10 Mod. 95. 12 Mod. 71. Salk, 
12. pl. 2. 4 Mod, 403. | 


1 B) S 9 W.3.c 11. ſ. 7. the Death of one Plaintiff or Defendant, where there is another 
ſurviving, not to abate the Suit, 


3. Where the Party injured may have his Remedy againſt the Perſon 
eſcaping, and therem of Eſcape Warrants. 


It has been already obſerved, that if the Sheriff ſuffers the Priſoner vo- 
luntarily to eſcape, that the Party at whoſe Suit he was in Cuſtody may, 
notwithſt.nding, ſue out any new Exccution aga inſt the Perſon eſcaping ; 
for it would be unreaſonable that he ſhould be allowed to take Advantage 
of his own Act, or that the Crediror ſhould be compelled, whether he will 
or no, to take his Remedy againſt the Sheriff, who may die or become in- 
ſolvent. { 


© It is put out of Doubt by the Stat, 8 & 9 W. 3. c. 26. which ide ante 240. 


Salk, 271. Therefore where to a Scire facias guare executionem non upon a Judgment 
5 be F the Defendant pleaded, that he was formerly taken in Execution by a Capiai 
a *% ad Satisfac. upon the ſame Judgment, and the Sheriff ſuffered him to eſcape, 
(% Stow. to which Eſeape the Plaintiff then and there conſented ; and this was held 


274.5,P,3d an in Plea; for the Aſſent &, ſubſequent will not make it an Eſcape with 


the 
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ESCAPE in CIVIL CASES. | 
he Conſent of the Plaintiff, and therefore he has either his Remedy againſt)*<gcd on 


the Sheriff, or may retake the Party. rang like 


But if (a) Man in Execution upon a Judgment for Debt or Damages Rol, Abr. 
be delivered out of Execution by the Sheriff or Gaoler who hath him in 307. Melly 


Execution, with the (5) Aſſent of him at whoſe Suit he is in Execution; ans _— 
and after by Celour of this Judgment he takes him again and puts him indeed, 4 


Priſon, an Audita Querela lies upon this Matter, and thereupon he ſhall be (a) So if the 
delivered. | Plaintiff 

conſents 
that one Defendant only ſhall be delivered out of Execution, Style 4$7,—So if he conſents that 
one of the Bail ſhall be delivered out of Execution, he ſhall not take the other. 2 Leon, 260. 
(4) Where the Conſent was only, that he ſhould come to a Tavern out cf the Rules, Style 117. 
here one was in Execution in the King's Bench, and ſome Propoſals were made to the Plain. 
tiff in Behalf of the Priſoner, who ſeeing there was ſome Likelihood of an Accommodation cone 
ſented to a Meeting in London, and defired the Pritcner might be there, who came accordingly z and 
this was held to be an Eſcape without the Conſent of the Plaintiff, and he could never after be in 
Execution at his Suit for the ſame Matter, 


By the 1 Ann. cap. 6. it is enacted, That if any Perſon committed, 
« ffc, ſhall eſcape from the Cuſtody of the Marſhal of the Queen's 
« Bench for the Time being, or from the Priſon of the ſaid Queen's 
« Bench, or from the Priſon of the Fleet, or either of them, it ſhall 
« and may be lawful, upon Oath thereof in Writing, to be made 
« by one or more credible Perſon or Perſons, before any one of the 
Judges of (c) that Court where ſuch Action was entered or Judgment and page 245 
Execution were obtained, or where the Party was ſo committed or charg- (c) Ir a Per- 
« ed as aforeſaid, to and for ſuch Judge before whom ſuch Oath ſhall be fon charged 
made, as aboveſaid, and ſuch judge is hereby authoriſed and required in Executi- 


« from Time to Time to grant unto any Perſon whatſoever, who ſhall de- 25 in the 
* mand the ſame, one or more Warrant or Warrants under his Hand and 3 
« Seal, therein reciting the Action or Actions, Execution or Executions, turned over 
Comempt or Contempts, with which ſuch Perſon or Perſons, ſo eſcaping to the Flee, 
« or going at large, ſtood charged, or were committed, at the Suit of any and he ef- 


« Perſon or Perſons on whoſe Behalf ſuch Warrant or Warrants ſhall N * 
« demanded, at the Time of ſuch Eſcaye or going at large, (which ſaid . 


% Warrant or Warrants ſhall be in Force in all Places whatſoever within Bench or 
that Part of Great Britain called England) directed to (4) all Sheriffs, Common 
% Mayors, Bailiffs, Conſtables, Headboroughs and Tithingmen, therein, Pleas may 


and thereby commanding them and every of them in their reſpective Coun- 3 


« ties, Cities, Towns and Precincts, to ſeize and (e) retake ſuch Perſon or tant. Paſeh 
** Perſons (F/ ſo eſcaped or going at large; and ſuch Perſon or Perſons ſo 10 Geo. 1, 
retaken upon ſuch Warrant, forthwith :o convey and commit to the Com- The King 
mon Gaolof ſuch County where ſuch Perſon or Perſons ſo eſcaped or going and Puabar. 


* at large ſhall be re-taken, there to remain Without Bail or Mainprize, 5 


being thence (e) upon any Account whatſoever, delivered or removed, Motion. 

until 4) If one 

N who is no 

Officer, by Virtue of the Warrant, ſeiſes a Perſon eſcaping, and brings him before the Sheriff, 
he cannot detain him z for, being illegally executed, it is the ſame Thing as if there had been no 
Warrant at all, 6 Mod. 154. See Comyns 554. pl. 231. Ld, Raym. 353. 12 Mod. 31, 227, 
230, Ld, Raym. 424. Salk. 272. pl. 2. 5 Mod. 414. f (e) One may be taken on a Sunday 
by Virtue of an Eſcape Warrant; for one may take another on a Sunday upon freſh Purſuit, and 
this in the Nature of it, though it be by a new Method; for this is no original Proceſs, but 
the Party is in ſtill upon the old Commitment continued down. 2 Salk. 626, pl. 7. 2 Ld. 
Raym. 1028, 6 Mod. 95, 253, 254+ See 8 Mod. 21. 12 Mod, 275, 348, 606, 667. Stra. 
387. Forteſc. 373. (Ff) If a Perſon is taken upon an Eſcape-Warrant at eight in the Morning, 
and the ſame Day obtains a Day-Rule, purſuant to a Petition, which was not read in Court till 
after eight, yet he (hall be diſcharged ; for as to this Purpoſe there ſhall be no Fraftion of a Day. 
Trin. 8 Geo, 1. Wilkinſon and Matthews, 8 Mod. 80, (g) Cannot be dilcharged upon bringing 
tie Money into Court, 6 Mod, 21. Cannot come out on a Day-Rule. 6 Mod. 630. 


* 


f Sed gu, If the Warrant is delivered to the Sheriff, whilſt the Priſoner i, t efore im, cannot 
detain him; as the Warrant is directed to all Sheriffs, Vid: 6 Mod, 154+ 
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« until he ſhe or they ſhall have made full Payment or Satisfaction to the 
« reſpective Plaintiff or Plainriffs, Creditor or Creditors in ſuch Action or 
„ Actions, Execution or Execurions, named, or until the Judgment or 
«* Judgments, on whici, ſuch Execution or Executions was Or were {ſued out 
„ againſt ſuch Perſon or Perſons, ſhall be reverſed or diſcharged by du: 
« Courſe of Law, or until judgment in ſuch Action or Actions be given 
*« for ſuch Perſon or Perfons ſo committed as aforeſaid, or until the Con- 
« temp! or Contempts, for which ſich Perſon or Perſons were or ſhall be 
committed, be cleared and diſcharged, Ec.“ 


2— — 1 
_ 


(F) Ot the pzoper Remedy and Nature of the At. 
tion to be brought ſoz an Cleape. | 


T Common Law the Plaintiff had no Remedy againſt the Sheriff for 
2 Inſt, 382. a 


Show. 176. an Eſcape, whether upon meſne Proceſs, or in Execution, but by 
2 Saund 34. ſpecial Action upon the Caſe. | 

Hard, 30, | 

(a) This 


Aion be. But now by an equitable Conſtruction of Weftm. 2. cap. 11. (a) Adio. 
ing founded of Debt is given againſt Sheriffs, and by the 1 Rich. 2. cap. 12. agairſt the 


ir Molfich, (4, Warden of the Fleet for Eſcapes of Priſoners in Execution. 
and alſo 


given by Statute, is not within the Statute of Limitations of 21 Jac. 1. c. 16. which ſpeaks of 


_ Debts arifing by Lending or Contract Saund. 34. Jenes and Pope adjudged, Sid. 305, 


and Lev, 191. S. C. adjudged, (5) Extends to all Gaolers and Keepers of Priſons, though la- 
tants, or Feme Coverts. 2 Inſt, 382. 


*Page 246 Alſo the Plaintiff, at his Election, may maintain either an Action 


Cro, jac, upon the Cafe, or Debt, for an Eſcape in Execution. 
288. | 


2 Bulſt 322; Cro, Eliz. 767. 


Cro. Jac, If there be Judgment againſt Baron and Feme, and the Feme only taken 
* in Execution, and ſuffered to eſcape, an Action of Debt lies againſt the 
2 ver. Marthal ; for as the Plaintiff may elect to take either the Huſband or Wit 
R rea in Execution, ſo by his Election he has made her a ſole Debtor within the 
Throgmortcn Statute of R. 2. although it was objected that it ſhould be Caſe, becauſe 


v. Church, the Party is not tatally deprived of his Remedy, the Huiband being ſtill 
i P. Wms. ]jable. 6 


68 5. 

ths If a Priſoner in Cuſtody upon a (c) Capias Utlagatum is ſuffered to eſcape, 
wi , the Plaintiff may either maintain an Action $7 tam againſt the Sheriff, or 
619. bring an Action of Debt againſt him in his own Right. 

Cro, Eliz. 


$77. S. P. adjudged (c) So an Attion on the Caie will lie for the Eſcape of one taken upon # 
Writ de Excummanicate Capiendo. Lut. 123. 


(% Dyer An Action of Eſcape is not a local Action, and therefore (d) if one 
278. b. ad- eſcapes out of the Mar ialſea, which is in Surry, the Action againſt the 
judged, & Marſhal may be laid in Middleſex. 

vide 1 Jon. 

144. Sid. 364. S. C. 


+ An Action is given for the Eſcape of a Priſoner in Execution upon a Decree in Equity by 5 
Ann. c. 9. ſ. 4—And a Penalty of 5ccl. is inflifted on Gaolers ſuffering Bankrupts to eſcape by 
5 Geo. 2. c. 30. J. 18 36.— Alſo by 16 Gee. 2. c. 31. aſſiſting Priſoners to eſcape is made Felony, 


(G) Of 


— ²˙ A SO. , 
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(G) Of the Manner of laping the Attion. 


N this Action it is not neceſſary to ſet forth all the (a) F ormalities re- Cro. Eliz. 


quired by Law in other Caſes, 877. 
(4 Vide 
2 Show. 424. pl. 391. 


Therefore if, upon a Judgment obtained by the Teſtator, the Executor Carth. 148. 
brings a Scire facias, and has Judgment, whereupon a Capias ad Sat i fac. 8 
ues, and B. is arreſted, and ſuffered to eſeape, the Plaintiff in an Action * * 324 
againſt the Sheriff for this Eſcape may declare briefly upon the Judgment a "LT 
in the Scire facias, wit hout ſhewing the gradual Proceedings at Length, as Cro. * 
is uſually done in an Action of Debt upon a Judgment. e 
But if the Plaintiff declares, that he fued out a Writ of Execution againſt Saund. 37, 
J. S. without ſetting forth any Judgment, and that the Defendant ſuffered 38. Jones 


him to eſcape ; this is an incurable Fault; for by this Means he loſt the Be- and Pere. 


nefit of pleading Nul tiel Record, (5) which he might do, if the Plaintiff d' 277 
had ſet forth the Judgment. 306. S. C. 


but the 
Plaintiff had Leave to diſcontinue, (c) $ Co, 142. Drury's Caſe. 


If A. recovers as Executor againſt B. and has him in Execution, aud the Lutw. 39. 
Sheriff ſuffers him to eſcape, the Action muſt be brought as Executor in the Cher and 
(c) Detinet only, and not in the Debet and Detinet. Kendal, ad- 

judge 
Comb. 114. S. C. adjudged, (c) For this vide 5 Co. 31. Hargrave's Caſe. Cro, Jac, 545. Hob. 
264. 3 Bulſt. 112. Lan. 79. Savil 130. | 


If the Plaintiff declares, that the Priſoner was committed, and eſcaped, lap 565. 
but does not ſay prout patet per recordum; yet upon a general Demurrer Wait and 
this ſhall be good; for the Giſt of the Action was the Eſcape, and the Briggs. 
Commitment only Inducement. | 5 Mod, 8. 

S. C. & vide 

If in Eſcape the Plaintiff declares, that he had 7. S. and his Wife in 1 . 
Execution, and that the Defendant ſuffered them to eſcape, and the Jury 
find ſpecially, that the Huſband only was taken in Execution (it being for a Herberg, ad- 
Debt due from the Wife before Coverture) and that he eſcaped; this isjudged. 
ſufficient, * and the Plaintiff ſhall have Judgment ; 4) for the Subſtance of « Page 247 
the Iflue 1s found, though not purſuant to the Declaration. (4) as 


Where a 
Man aſſigns, for Breach of a Condition, that he was turned out of his Houſe by Two, and the 


Jury find that it was done by one only. Cro, Jac, 475. Hingen and Pain, adjudged, 


So in an Action on the Caſe for the Eſcape of A. where the Jury found Cro. Jac. 
that A. was taken by J. S. the former Sheriff, and not by the Defendant, 380. 
the preſent Sheriff ; but finding that he was legally in his Cuſtody, and thar Ring verſes 
he ſuffered him to eſcape, the Plaintiff had Judgment. adjudged. 
Sid. 5. S. C. 

cited. 

The Plaintiff declared, that whereas he had good Cauſe of Action againſt ; Lev. 85. 
A. and ſued out a Latitat againſt him; the Defendant being Sheriff arreſted Gunter and 
him, and ſuffered him to eſcape ; upon Trial at Nift prius the Plaintiff was CIgten. 


nonſuit, 
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nonſuit. becauſe he could prove no Cauſe of Action againſt A. but Hal, 
Ch. Juſt. ſaid, that if the Plaintiff had declared of a Debt of 4os. and 
upon Evidence could prove but 305g. it had been ſufficient 5 but the Book 
adds a Quære, it being a ſpecial Action upon the Caſe. 

By the 8 9 V. 3. cap. 27. reciting, that the Way of Proceeding againſt 
the Warden of the Fleet Prifon, by Bill in the Courts of Common Pleas and 
Exchequer at Weſtminſter, is found to be very dilatory ; it is enaQted, * That 
it ſhall and may be lawful to and for any Perſon or Perſons, having Cauſe 
„of Action againſt the Warden of the Fleet Priſon, upon Bill filed in the 
« ſaid Courts of Common Pleas or Exchequer againſt the ſaid Warden, 
and a Rule being given to plead thereto, to be out eight Days at moſt 
&« after filing ſuch Bill, to ſign Judgment againſt the ſaid Warden of the 
Fleet, unleſs he plead to the ſaid Bill within three Days after ſuch Rule 
« is out.“ 


— — 


(H) Of the Party's Defence who luffered the El. 
tape; and herein of pleading freſh Suit. 


. 6. 66. 1 5. T the Priſon takes Fire, by means whereof the Priſoners eſcape, thi; 


— Abr. ſha}l excuſe the Sheriff, and he may p lead it. 


4 Co 84. So if the Priſon is broken by the King's Enemies, this ſhall excuſe the 
Rol. Abr. Sheriff, for he can have no Remedy over againſt them. 
308. But if the Priſon was broken by Rebels and Traitors, the King's Sub- 
8 jects, this ſhall not excufe him, for he may have his Remedy over againſt 
nene | 

Gro: fac. If a Priſoner in Fxeention eſcapes without the Aſſent of the Sheriff, E. 
657. and he make freſh Purſuit and retake him C before any Action brought 
Jon 144. againſt him, this ſhall excuſe the Sheriff. 
Rol. Abr. 

des. (6) Bur if he retake him after the Action commenced againſt him, this ſhall not excuſe him; 
can it be pleaded to an Action that was well attached before, Rol. Abr. 808, 809. Jon. 145. 
Cro. Car.'657. Hervey and Reynel!, adjudged, | 


Rol. Abr. $0 the Sheriff may plead, that the Priſoner eſcaped the ſixteenth Day of 
Bog. © December, and that he made freſh Suit, and retook him the ſeventeenth Day 
Palt. SÞ2- of December, aud retained him in Execution ; for it is ſufficient, if he di 

5" all he could, rhough he loſt Sight of him in the Night or otherwiſe. 
page 248. 80 if a Priſoner eſcapes, and ſeveral Days aſter, but as ſoon as the 
Rol. Abr. Sheriff has Notice of it, he makes freſh Suit, and retakes him before any 
809. Acdion brought, this ſhall excuſe him. 5 


+ See 3 Co. 52. Vid. Ent. 195, 198. 


vent. 217, If in Debt upon an Eſcape the Plaintiff ſets forth in his Declaration a 
217. Sir voluntary Eſcape, the Defendant may plead that he took him upon freſh 
'Ra!ph Bovy's Purſuit, without traverſing the voluntary Eſcape ; for it was impertinent 
Caſe. for the Plaintiff to alledge it, and no Ways neerſſary to his Action. 


Vile Mod. It was formerly held that the Sheriff, Ic. might give freſh Purſuit in 

116. Evidence, and need not have pleaded it. 

Sid. 13. | 

Ld. "0 241, 399+ 2 Ed, Raym. 788, 1574. 2 Stra. 882, Comyns 422. pl. 199, 554. pl. 

231. 8 Mod. 120. 10 Mod. 394, 395, 396. 11 Mod. Jo pl. 17. 4, pl. 19, 50. pl. 20. 51. 69. 

pl. 4. 79. pl. 15. 93. pl. 1. 2 Ld. Raym. 12079, 12 Mod, 31, 227, 230, 583, 634+ Ld. 

Raym, 424. Salk. 272. pl. 2a. 5 Mod. 414. 3 4 
tal ut 


ESCAPE CIVIL CASES. 


But now by the 8 & 9 V. 3. cap. 27. J. 6. it is enacted, That no Re- 
« taking on freſh Purſuit ſhall be given in Evidence on the Trial of any 
« Tfſue in any Action OP againſt 8 _— 1 — their 
« reſpetive Deputy or Deputies, or agamſt any other Keeper or Ke 
« of — — Prifon or Priſons, unſef the ſame be fpecially vleaded ; 
« nor ſhall any ſpecial Plea be taken, received or allowed, unleſs Oath be 
« firſt made in Writing by the Marſhal or Warden, or their reſpective De- 
« puty or Depuries, or by ſuch other Keeper or Keepers of any other Pri- 
« ſon or Prifons aganit whom ſuch Action ſhall be brought, and filed in 
« the proper Office of the reſpective Courts, that the Priſoner for whoſe 
« Eſcape ſuch Action is brought, did, without his Conſent, Privity or 
Knowledge, make ſuch Eſcape; and if ſuch Affidavit ſhall at any Time 
« aſterwards appear to be falſe, and the Marſhal or Warden, or other 
« Keeper or Keepers of any other Priſon or Priſons, ſhall be convicted 
* thereof by due Courfe of Law, ſuch Marſhal or Warden, or other 
Keeper or Keepers of any other Priſon or Priſons, ſhall forfeit the Sum 
40 of 5001.“ : 


Defendant is forced to plead, he may plead (a) Nul tiel Record, for Tous Sheriff 
(a) In Debt 

* for an Eſ- 
cape of one 


committed on a Capias Utlagatum, the Sheriff may plead Nu tiel Record, Hob, 209, Brownl. 


51. (6) But, if in Debt, upon Eſcape, the Blaintiff recovers, and hath Execution, and af. 
ter the firſt Judgment is reverfed, yet the Judgment for the Eſcape remains in Force, 8 Co, 142. 
b. 3 Mod. 325. 8. 2. cited,” } _ 


——_— * 


—_ FO" TIP" "IR" __—_— 


1 But if the firft Judgment is reverſed before Defendant is forced to plead, the may plead N 
tie l Record. 8 Co. 142» A. 


If a Priſoner taken on a Capias ad Satisfaciendum pays the Debt to the por thi vide 
Marſhal for the Uſe of the Plaintiff in the original Action, and is there- Cro. Eliz. 


quod Habeas Corpus ejus coram Juſticiar. tiel Jour ad Satisfaciendum the 1 5 
Plaintiff. 366. 10Mod, 
206, 307, 


351. 12 Mod, 230, 385, 541, Ld.Raym. 399. 


+ Vet, pu. If the Court, on Motion, would not ſtay Proccedings-on Payment of Debt and 
Coſts, 107 what can the Plaintiff requlre farther? 
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+ Page 245 * Eſtate in Fee- ſimple. 


(e) It was a(a) (6) E E-SIMPLE is an Eftate in (c) Lands, Tenements, . 
common to one and his Heirs for ever ; alſo where a Corporation ſole 
PraQtice 4- or aggregate are capable of holding in Succeſſion, and Land; 


— Tg are given to them and their Succeſlors, - they are ſaid to have a F ee · ſimple. 


Nations that 
invaded the Roman Empire, for the Lords, who held great Diſtricts, to give Lands to ſuch Perſons x; 


had behaved themſelves well in th- 41s, ſometimes for Lite only; and when they married their 
Daughters to any of thoſe Soldiers who were uſually their Vaſſals or Tenants, they gave the Lands 
to them and the Iſſue of that Marriage, which brought in the Notion of Succeſſion amongſt us 
Dig. Lib. 1 Tit. 1, How from this Notion of Succeſſion a Fee-fimple aroſe, by letting in all 
Heirs, whether lineal or collateral, of the Excluſion of the aſcending Line, Baſtards and the 
Half-blood, and why the Male Line was preferred, wide Title Deſcents. (Ante27.) (6) My Lord 
Coke divides Fee, which he ſays ſignifies the ſame with Inherieance, into Fee-fimple or abſolute, 
conditional and qualified, or baſe, Co. Lit. 21. b. and this, which is the moſt ample Eſtate of 
Inheritance, may be in Things (c) Real, Perſonal, or Mixed ; Real, as in Lands or Tenements; 
Perſonal, as when an Annuity is granted to one and his Heirs; Mixed, as when an Earl is 


created of ſuch a County, Co. Lit. 1, b. 2. a. 


In Fee- ſimple we ſhall conſider, 


(A) Who may purchaſe oz inherit ſuch Eſtate. 249, 
(B) Tbe Impozt of the Wozd Heir that creates the 
Eſtate. 2 52. 


1. When it is a Word of Limitation. 252. 
2. When it is a Word of Purchaſe. 254. 


(A) Who map purchaſe oz inherit ſuch Cltate. 


Vau. 227, N Alien t cannot purchaſe any Lands in England; the Reaſon is, be- 
291. \ cauſe every Perſon is preſumed to have a natural and neceſſary Alle- 
nn 16,77, glance to that Society that firſt protected and preſerved him; and there- 
— 2. pl. fore he cannot pay any Allegiance to any other Society, unleſs he be after- 
1 butfor Wards received into it. 

this vide Head 

of Aliens, 


t Natural Subjects may inherit and make their Title by Anceſtors born beyond Sea, 11 & 12 
V. 3. c. 6. 25 Geo, 2. c. 39. 


All 


ESTATE 1n FEE- SIMPLE. 


All Perſons attainted of Treaſon or Felony are incapable of purchafing ; (a) Co. Lit. 
Felony, by the antient Feudal Law, being a () Crime for which a Vaſſal 8. a. of ſuch 
ſorfeited his Feud to the Lord, becauſe he breaks his Oath of Fealty in — 
higheſt Manner ; his Body with which he had engaged to ſerve the Lord by the wa. & 
being forfeited to the King; and his Blood 1s ſaid to be corrupted, becauſe ent Feudal 
no Man can repreſent his Perſon, that Perſon itſelf being forfeited by the Law, for 
Law, and the Note of Infamy reſting upon his Family; ſo that no Repre- which wide 
ſentarive of his can be received to do any feudal Service ; for the greater 2 
Terror of all Offenders therefore, ſuch Tenant dying without Heirs, the 2 Tit. : 5 
Land is in the Lord by Forfeiture ; but if the Tenant commits Treaſon, 24, Vigel- 
the Lands are forfeited to the King, becauſe there is an Exception in thelius 242, 
Oath of Fealty that ſaves his Allegiance to the King; ſo that if he forfeits 359% 


his Allegiance, even thoſe Lands held of another Lord are forfeited to the 2 


King, for the Lord himſelf cannot give out Lands, but upon that Condition, oy 214, 
as appears by the Reſervation in the Oath, Cs, Lit. 64. 


* If a Man be attainted of Felony, and aſter purchaſe Land, and dies, # Page 250 
the King ſhall have it by his Prerogative. and not the Lord of the Fee; be- Co. Lu. 2. b. 
cauſe his Perſon being forfei:ed to the King, he cannot purchaſe but for the | 
King. FO 

if there be Grandfather, Father and Son, and the Father be attainted, Noy 158 to 
the Son cannot inherit the Grandfather, becauſe the Father cannot be re- 170. 
preſented ; but if the Father be attainted, two Brothers may inherit each Ce. Lit. 8. 
other, becauſe there is no Diſability in the one to be repreſented, or in the 3 pl. 
other to repreſent ; if the Father be attainted, the Son may inherit the Mo-Aco. pl. 775. 
ther; if the eldeſt Son be attainted, and the Father die in the Life- time of Dyer 48. 
ſuch eldeſt Son, the younger cannot inherit, becauſe there is the Line of 
the elder Brother in Being before him; but if the eldeſt Son dies in the 
Life-time of his Father, without Iſſue, the younger Brother ſhall inherit; 
but if he leave Iſſue, neither the Iſſue nor younger Brother can inherit. 

If the Father be attainted and dies during the Life of the Grandfather, Co. Lit. 8, 
yet the Son ſhall not inherit the Grandfather, becauſe he muſt repreſent — — _ 
Father, who cannot be repreſented ; but if the Grandfather be ſeiſed in Tail, aw a 
and the Father be attainted of "Treaſon ſince the 26 H. 8. c. 1 3. and dies in 
the Life-time of the Grandfather, the Son ſhall inherit the Grandfather ; 
for the Son is Heir per formam Doni to the Tail, which is originally not 
forfeitable, and by that Statute the Father only forfeits the Lands and Right 
that he hath in him. 

If a Man attainted be pardoned by Act of Parliament, he is totally re- Co. Lit. 8. 
ſtored and inheritable to all Perſons ; but if he be pardoned by Charter, n Man 
he may thenceforth purchaſe Lands, but cannot inherit his former Relations; 3 
for the King's Charter cannot alter the Law, or take away the Right of pardoned by 


others, or reſtore the Relation that was loſt. | Charter, the 
Children 


born before ſuch Pardon ſhall not inherit; but if they fail, the Children born after ſuch Pardon 
may inherit him, for the Pardon makes him capable of new Relations as well as of new Pur- 


chaſes, though all the old legal Benefits and Relations are loſt, Noy, 170. 


All cuſtomary Eftates are within this Rule, unleſs there be ſome parti- Pollex. 617. 
cular Cuſtom to the contrary, as in Gavelkind, becauſe the Perſon is cii- 2 89-451, 
liter mortuus by the Atta inder, aud therefore is diſabled to have or hold any — 4 8 
Eſtate, or to have any Property in any Thing; and therefore if a Perſon, — 4 
be ſeiſed in Fee of a Copyhold, and be attainted of Treaſon or Felony, the 118. 
Copyhold is in the Lord without any Preſentment of the Homage, becauſe vide Co. 
it is againſt the Nature of a Court-Baron to inquire of criminal Matters or CoP: Sea. 
Offences againft the King, and ſuch Homage is at the Will of the Lord,“ . 
and often influenced by him; but if a Copybolder be convicted of Felouy, 

| and 
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Leon. 1. and preſented by the Homage by ſpecial Cuſtom, the Eſtate may be for- 
Pollex 615 feited to the Lord ; but this is only by the ſpecial Cuſtom, fince the Copy- 
to 621, holder is not diſabled by the Conviction to hold the Eſtate, as he is if he 
were attainted ; and therefore, ſince it is by the Cuſtom only that ſuch For- 
feiture accrues, it muſt be in the Manner in which the Cuſtom ſettled it, 
which is by Preſentment of the Homage; but if a Copyhold is granted 
for Life, and by another Copy the Reverſion is granted to another, Ha- 
bendum after the Death of the firſt Copy holder, or Surrender, Forfeiture, or 
other Determination of the firſt Eſtate, the firſt Copyhelder commits Mur- 
der, and is thereof attainted, and the King pardons the Murder and the 
Attainder, and all Forfeitures thereby; in this Caſe he in the Reverſion is 
intitled to the Eſtate ; for the King cannot have it for the Baſeneſs of the 
Tenure, ſince he cannot be Tenant at Will to any Perſon, and the Lord 
cannot have it, beeauſe he cannot be Tenant to himſelf ; therefore the par- 
ticular Eſtate of Tenant for Life being extinguiſhed, the Reverſion imme- 
diately commences. _ 
®Pagez5t A Baſtard cannot inherit, but if he hath got a Name by Reputation, 
en Lit. 3.b. he may purchaſe by it, for all Surnames were originally acquired by Re- 
but for this putation. 
wide Head uf 
Baftardy, | 
As to Jews, they were tranſſated from Roan by Hi/liam the Conqueror, 
TY eb numeratum Pretium, and were allowed by ſeveral Kings following the 
ſtanding the Conqueror, becauſe they dealt with one another chiefly in Money, and fo 
Charters and drew a great Deal of Money into the Kingdom, which they let out to Chriſ- 
Immunities tians on Uſury, and were taxable to the King at his Pleaſure. Richard 
1 to the Firũ erected a Court where all their Real and Perſonal Eftates were re- 
22 art giftered ; which all, upon the Death of any Jew, came to the King, but 
Eftates were was Tedeemable by his Children, paying their Fine, and all the Children 
taxable at equally inherited ; the Wives ſued for Dower in this Court, and could 
the Pleaſure not ſue at Common Law for it; and therefore if a Jew born in England 
pa 2 took to Wife a Jew alſo born in England, if the Huſband was converted 
— Tie be to the Chriſtain Faith, and purchaſed Lands and enſeoffed another and 
ſeiſed by died, the Wife could not demand Dower at Common Law againſt a 
him. Chriſtian. 
Ahout the : 
18 E. 1. when their Uſuries and Fxtortions were very grievous to the People, they were baniſh. 
ed by Proclamation, and their Eftates ſeiſed to the King, and a Statute made againſt their tak- 
ing Uſury in this Land, for ever aſterwards ; but now all the Records touching their Courts, 
their Immunities, and the Power of the Crown over them, are loſt and obſolete, ſo that thoſe 
that are horn here ſcem inheritable at this Day; but guere how far thoſe old Laws, of which there 
are Foot-Steps in Hiſtory, may be revived upon them. Hollingſhead, Vol. 3. p. 15. Co. Lit. 
31, 32. 2 Init, 506, 50%. Vide Molioy 397 to 410, a good Account of the Jews, 


11 & 12 W. As to Papiſts, there hath been an Act made to prevent the dangerous 

3.6 4-407 Growth of Popery, eſpecially at a Time when there is a pretended Title 

this vide Tit. . ONS En oe 

Papifts ard in a Popih Prince, which diſables all, who after the 2gth Day of September 

Pepiſb Recu- 1 700, attaining the Age of eighteen Years, do not within fix Months af- 

forte, ter take the Oaths, Tc. to inherit, or take by Deſcent, Deviſe, or Limita- 
tion, Ic. any Lands, Tenements, &c. and that during the Life of ſuch 
Papift, or until he or ſhe do conform, the next of his or her Proteſtant 
Kindred thall hold and enjoy the ſaid Lands, without being accountable for 
the Profits, ſubject to wilful Waſtes, and that from the tenth Day of April 
1700, all Papiſts ſhall be diſabled to purchaſe any Manors, Lands, &c. 
and that all Eſtates, Terms, Interefts, &c. made, ſuffered, or done, to or 
for their Uſe, Benefit, Iruſt or Behoof, mediately or iuuuediately, ſhall be 
utterly void to all Intents and Purpoles. + 


+ The Eftates of Papiſts conforming to the Proteſtant Religion are ſecured againſt Diſabilities, 
by the Stat. 11 Geo, 2. c. 47, Whith wide. 
Reli- 
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Religious Perſons are prohibited to purchaſe in Mortmain. Vide» Ed. 1 
and 2 & 3 
Ann. 


q By & & W. 3. c. 37. The King may grant Licences to any Perſon, to alien or purchaſe in 
Mortmain : But Gifts in Mortmain by Will are reftrained, by g Geo, 2. c. 36. EY 17. Car. 2. 
c. 3.1.3. Parſons and Vicars, not having ſectled Means of lo per Anim, may purchaie and 
annex Lands or Rents witheut Licence of Mottmam. 


Vitleins and Bondmen have Power to purchaſe Lands, but cannot retain Co. Lit. 2, 
them againſt their Lords. x 


1 There are not now any fuch Perſons in this Kingdom. 


Of ſuch Perſons as are naturally incapable to purchaſe or inherit, a Co, Lit. 8, 
Monſter not having human Shape cannot purchaſe or inherit, but an Her- 
maphrodite ſhall inherit or purchaſe ſecundum frevalentiam ſexus incaleſcen- 
tis; one born deaf and dumb may inherit; ſo may any born deaf, dumb 
and blind, becauſe it is for their Advantage; but they cannot contract, be- 
cauſe they cannot underſtand the Signs of contracting; an Infant, an Idiot, 
and a Perſon of Non ſane Memory may inherit, becauſe the Law, in Com- 
paſſion to their natural Infirmities, preſumes them capable of Property ; fo Inſt. a. 
alſo an Infant or a Perſon of Non ſane Memory may purchaſe, becauſe it is 2 Vent. 203, 
intended for his Benefit; and the Freehold is in him till he diſagree thereto, —— 
becauſe an Agreement is preſumed, it being for his Benefit, and becauſe the _ * 
Freehold cannot be in the Grantor, contrary to his own Act, nor can it be in Toes, Se. 
Abeyance, for then a Stranger would not know againft whom to demand 
his Right; if at full Age, or after Recovery of his Memory they agree 
thereto, they cannot avoid it; but if they die during Minority or Lunacy, 
the Heirs may avoid it; for they ſhall not be ſubject to the Contracts 
of Perſons who wanted Capacity to contract; ſo if after his Memory reco- 
® vered, the Lunatick or Perfon Non Compos die without Agreement to the *Page 252 
Purchaſe, their Heirs may avoid it. 

A Feme Covert is capable of purchaſing ; for ſuch an Act does not, , 
make the Property of the Huſband liable to any Diſadvantage, nor does it 1 
ſuppoſe a ſeparate Will or Power of Contracting in the Wite ; but here the Queen Con- 
Will of the Wife is ſuppoſed the Mind of the Huſband, ſince no Man is ſort, as the 
ſuppoſed not to aſſent to that which is for his Benefit; but in this Caſe is A Woman 
the Huſband may diſagree, and it ſhall avoid the Purchaſe ; for ſince 2 
Huſband and Wife, according to the Inſtitution of Marriage, are reckoned 2 . (0 = 
one Perſon, they can have but one Will, and that muſt be ſeated in the her Sex in 
Huſband, as fitteſt to govern, therefore the ſupreme Direction of all Af- the King- 
fairs in his Family muſt belong to him; but if he neither agrees ror dif dom, ſo the 
agrees, the Purchaſe is good, for his Conduct ſhall be eſteemed a tacit path ©'eater 
Conſent, ſince it is to turn to his Advantage; but in this Caſe, though the than ay; * 
Huſband ſhould agree to the Purchaſe, yet after his Death ſhe may wave them, ſor ſhe 
it; for having no Will of her own at the Time of the Purchaſe, ſhe is is conſider- 
not indiſpenſibly bound by the Contract; therefore if the does not, when £9 by the 
under her own Management and Will, by ſome A& expreſs her Agree- * 


a & de perſon ex- 

ment to ſuch Purchaſe, her Heirs ſhall have the Privilege of departing 2 on 

from It. theKing,and 
hath Ability 


to purchaſe and grant without him; which Oeconomy ſeems to be introduced as well for the 
greater Ornament and Grandeur of the Monarchy, by enabling the Queen to ſupport and keep a 


Court of her own, as to encourage Princes to court the Alliance of our Princes by Marriages at- 
tended with ſo much Eaſe and Dignity. 


(B) The 
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(B) The Impozt of the Wozd Heir that createg 
the Eſtate. | 


1. When it is a Word of Limitation. 


Co. Lit. 3. YF Land be given to J. S. and his Heirs, 7. S. can claim it, becauſe he 
is particularly named, and whoever can make himſelf Heir to J. g. 
that is can ſupport the Character of a legal Repreſentative to J. S. may 
claim it alſo by the Words of the Gift ; but if Land be granted to J. . 
for ever, no Perſon can ſtand in his Place after his Death, or claim any 
Intereſt, becauſe the Party that is next of Kin by the Law cannot bring 
himſelf within the Words of the Conveyance. 


Q Contra, as to a Deviſe, ſee poſt 2 54. 


Co. Lit. 9. Tt js therefore a general Rule, that nothing but the Word Heir will ere. 
ate a Fee, for it ſignifies ſuch a neareſt of Kin, with all other legal Qualif- 
cations that are neceſſarily required in all Perſons that repreſent or ſtand in 
the Place of another, by the Exgliſi Law; but this general Rule has theſe 


TS following Exceptions. 
For whenthe If the Father enfeoff the Son, to hold to him and his Heirs, and the Son 


ctot Diſpo- a 12 
fa + ak bh enfeoffeth the Father as fully as the Father enfeoffeth him ; this Convey- 


another "ance paſſeth a Fee to the Father. 

Thing, that . | 

Thing becomes in a Manner Part of the Diſpoſition, for in ſuch Cafes the Mind is carried to the 
Notion of an Heir as truly and ſurely as if the Word had been in the Inſtrument itſelf ; fo that 
there is a great Difference between this Caſe and the Caſe where other Words are ſubſtituted in- 
ftead of the Word Heir; for ſcarce any other Word can expreſs all the Notions that make up the 
Jdea of an Heir; but where there is a Relation to a legal Heir, it is the ſame Thing as if it were 
expreſſed in the Conv2yance itſelf, becauſe the Word is but to put us in Mind of the Thing which is 
done already by the Relation; for as we ſay not only that which is certain that is fo in itſelf ; but 
that, alſo, which by ſome other Standard is reducible to a Certainty : So that not only that Con- 


veyance hath Force, which hath Words in it to anſwer the Intent of the Party, but that alſo which 


borrows Strength from any other Thing to anſwer the ſame Deſign; and this will appear plain by 
the tollowing Inſtances. 


*Page253 By a Fine come ceo, c. a Fee-fimple will paſs without the Word Heirs 
Co. Lit. g. ae hath Relation to a precedent Feoffment, which is ſuppoſed to 
s the Fee. | 

Co. Lit. 9. If the Lord releaſes all his Right to the Tenant, the Seigniory is extint 

: without the Word Heirs, for this Inftrument is to diſcharge the Eſtate of 

the Tenant, and therefore hath a neceſſary Relation to the Eſtate, which 

the Lord at firſt created, and conſequently it refers to thoſe Words that in 
the Original of the Eftate gave bim a Fee-ſimple. 

If there be two Coparceners, and one of them releaſes all her Right to 
the other, without the Word Heirs ; this paſſes a Fee, for each Coparcener 
till Partition, is ſeiſed of the whole Eſtate in Fee, though each of them hath 
Right or legal Demand to the Fee of a Moiety only ; when, therefore, 
one releaſes all her Right, it hath a neceſſary Relation to the Eſtate where- 
of the other is ſeiſed, and to which ſhe hath a Right, which is the Fee. 

If there be two Jointenants, and one releaſes to the other, this paſſeth a 
Fee without the Word Heirs, becauſe it refers to the whole Fee which they 
jointly took, and are poſſeſſed of by Force of the firſt Conveyance; but 


Tenants in Common cannot releaſe to each other, for a Releaſe Ts 
che 


Co. Lit. 9. 


Co, Lit, 9. 
200. b. 


ESTATE IWW FEE-SIMPLE. 


the Party to have the Thing in Demand ; but Tenants in Common have 
ſeveral diſtin Freeholds, which one cannot transfer to the other, without 
the Solemnity of Livery. 

A Common Recovery is in Nature of an Action commenced, and Judg- co. Lit. 9. 
ment upon it, and therefore paſſeth a Fee without the Word Heirs ; for it 
hath Relation to a precedent Right, in the Recoveror, which muſt be ſup- 
poſed a Right to the Fee. | | 

If one Coparcener grants a Rent to another for Owelty of Partition, the co. Lit. 9. 
Grant is good without the Word Heirs, for, coming in Recompence of an 
Inheritance, it has a plain Relation to the Inheritance departed with; as if 
the Word Heirs had been in the Gift. 

A Reſtitution to a Perſon attainted and pardoned will not paſs 2 Fee co. Lit. g.b. 
without the Word Heirs, for fince the Party forfeited the Eſtate, the Relti- jt js a now 
tution is in Nature of a ze«v Grant; and here are no Words that create a Giant in da- 
neceſſary Relation to that Fee, which the Perſon formerly attainted had, tufe of e- 
for he may be reſtored to his Eſtate during his own Lite. NON 

Where a Man is called to Parliament by Writ, the Inheritance is in Inſt. 9. b. 
him without the Word Heirs, becauſe the Writ is in Nature of a Cite tion 
to appear at the Court of Parliament, and the Heir cannot Le cited to ap- 
pear, and therefore there is no Mention made of him; but yet in ſuch 
Caſe the Peer hath an Inheritance. 

There are ſome Species of Fes that are expreſſed without the Word Co. Lit. 9. b. 
Heirs, for the Words whereby they are created do ſignify Inheritance, with 
ſome other Notion over and above, not expreiſed by the Word Heirs; as 
the Word Frankmarriage ſignifies an Inheritance given in Conſideration of 
Marriage, which being for the Peopling of the Country had ſeveral Privi- 
leges annexed to it; ſo Frankalmoigne ſigniſies an Inheritance devoted to 
God, which was mightily favoured by the Superſtirion of antient Times; 
likewiſe if a Feoffment or Grant be made by Deed to a Mayor and Com- 
monalty, or any other Corporation Aggregate of many Perſons capable to 
purchaſe, they have a Fee- ſimple withou the Word Succeſſors, becauſe in 
Judgment of Law they never die; for the ſame Reaſon if Lands are given 
to the King by Deed inrolled without the Word Succeſſors or Heirs, a Fee- 
ſimple paſſeth. 

There are likewiſe particular Kinds of Laws within the Kingdom, that Co. Lit. 10. a. 
allow of the Transferring of Inheritances without the Word Heirs, as the 
Law of the Foreſt, which dependeth on the meer Pleaſure of the King, 
and not on the Solemnities and Forms of a Contract; and therefore, if Co. Lit. -. 


the King granted an Aſſart at a Jaſtice-Seat, habend. & tenend. fibi in per- 


* petuum, the Party had a Fee without the Word Heirs, in as much as the“ Page254 


King had ſignified his Pleaſure, that the Party ſhould have the Privilege of 
Tillage for ever. 

In Wills and Teſtaments, where the Mind of the Party appears to trans- Co. Lit. g. 
fer a Fee, for the Mind of dying Perſons delivered in haſte ought to receive But for this 
a benign Interpretation. Jews Tit, De- 


2. When it is a Word of Purchaſe. 


The firſt Rule to be obſerved is this, That where the Anceſtor takes an Lit. Sed. 
Eſtate for Life, and a Limitation is afterwards made to his right Heirs, 58. 


there the Anceſtor has the Reverſion executed in himſelf, and the Right 2 Rol. Abr. 


Heirs are not Purchaſers ; as if a Leaſe for Life be made to A Remainder 415, 417. 

to B. Remainder to the right Heirs of A. ſuch Remainder is executed in A, Ce. 104. 

and he may grant it over; but if a Leaſe for Years be made to 4. Re- 

mainder to the right Heirs of A. this is a contingent Remainder to the 

right Heirs of A, and 4. himſelf takes nothing by ſuch Limiration ; and 
Ln the 
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the Reaſon of the Difference is this; in the firſt Cafe 4. having an Eſtate 
for Life is Feoffatus within the Statute Quia empteres, &c. and conſequent]y 
capable of performing the feudal Services; and then to make the right 
Heir a Purchaſer would be to ſuſpend the Services of the Feud during the 
Life of A. who is capable of performing them; which would apparently 
tend to the Weakening of the Tenure and State of the Kingdom ; and 
therefore ſuch Interpretation ought to be made as beſt ſupports the Tenure, 
when the Words will bear both Senſes; for if, after ſuch Limitation to 
the right Heirs of Tenant for Life, he till continued but barely Tenam 
for Life, he would not be in the Homage of the Lord, nor would he be 
obliged to venture his Life in the Wars for ſuch Eſtate; and he in Re. 
mainder would not be obliged to do the feudal Services, becauſe, during the 
Life of the Tenant for Life, he has no Intereſt in the Land, becauſe his 
Remainder cannor execute during the particular Eſtate, and conſequently not 
obliged to do the Services of the Feud ; and if ſuch Remainder was to veſt 
in the right Heirs as Purchaſers, it could not veſt during the Life of Tenant 
for Life, quia non el haves viventis ; and then by ſuch Conſtruction the der- 
vices of the Feud wauld be neglected during the Life of A. for there would 
be no one to perform them; but in the laſt Caſe you cannot veſt the Re. 
mainder in the Leſſee for Years, for he is not Feeffatus within the Statute 
for the Perſon that properly takes by the Feoffment is the Freeholder, and 
then conſequently, although you ſhould conſtrue a Limitation to ſuch right 
Heirs a Remainder veſted in the Leſſee for Years ; yet he, having not the 
immediate Freebold in him, would not be obliged to do the feudal Services 
till the intermediate Remainder was ſpent ; and thereſore the Remainder to 
the right Heirs is not immediately veſted in the Leſſee for Years, becauſe 
the Heir is the firſt that can have the Freehold as feudal Tenant to the Lord, 
and therefore by the Words of the Donation muſt be the firſt Purchaſer of 
ſuch Remainder ; and though in the firſt Caſe they admit ſuch Limitation 
to be a Remainder executed for publick Convenience, vu. that the feudal 
Services, if poſſible, may be anſwered ; yet it would be ridiculous to admit 
ſuch Conſtruction in the laſt Caſe, ſince it would not make a feudal "Tenant 
to anſwer the Services; as to run counter to the Tenor of a Man's Grant, 
without a Benefit to any Body, would be moſt abſurd, for ſuch Conſtruction 
would not make a feudal Tenant, becauſe the Leflee for Years would not 
hold of the Lord, nor could the Lord avow upon him. 

But if a Feoffment be made to the Uſe of A. and B. during their Joint 
Lives, and after the Death of either of them, to the Uſe of C. for Life, 


Page 255 * and after to the Heir of the Body of B. though B. hath an Eftare of 


Rol. Abr. 
418. 


Freehold, yet the Remainder limited to the Heirs of his Body does not 
veſt, but is in Abeyance, becauſe by this Limitation the Eſtate of Free- 
hold may determine in B. during the Continuance of his Life; and ſince 
B. is not let into the Eſtate during his whole Life, his Heir cannot take as 
Repreſentative of him, for ſuch Repreſentative muſt be of an Eſtate of 
which B. was ſeiſed; and ſince by the Intention of this Conveyance the 
Feoffor hath not limited it in ſuch a Manner, that B. ia all Events ſhould 
die ſeiſed of the Eſtate, it is plain he deſigns only à contingent Benefit to 
the Heirs of the Body of B. as original Purchaſers, and not by Derivation 
from him. | 

If a Leaſe for Life be made to A. Remainder to the right Heirs of B. 
this is a good contingent Remainder if Livery be made, becayſe ſych 
Act of Notoriety delivers over the Freehold to 4. at the Time it is made, 
and thereby creates a Tenant, who is Feoffatus within the Statute to hold 
of the Lord, who is capable of. doing the feudal Services, except Ho- 
mage, and on whom the Lord may avow ; and by this Conſtruction there 
is no Inconvenience, or Suſpenſion of all the feuda} Services; for # 4. 
ihould die during the Life of B. the contingent Remainder would —_— 
yoid, 


ESTATE in FE E.- SIMPLE. 


void. becauſe there would be no feudal Tenant to attend the Services; for 
the right Heir could not rake it during the Life of B. and then the Land 

would return to the Donor, who would be again Tenant to anſwer the 

rvices. t 

" if A. makes a Leaſe for Life, or a Gift in Tail, Remainder to his And, 3. 
right Heirs; this is a void Limitation in its original Creation, for it cannot Co. Lit. ac. b. 
veſt immediately no more than in the former Caſe, Quia non eſt heres vi- Dyer 156. 
ventis; and to conſtrue it a contingent Remainder would be to ſuſpend the "wo 25 
Services of the Feud to no Purpoſe; for it is not poſũble that it can veſt, Rol. Abr. 
during the Life of the Grantor, for ſo long as he lives he can have no Re-415. 

reſentative or Heirs, and therefore not like the former Cafe, which may Leon. 182. 

ibly veſt the Minute after the Grant is made, or at leaſt during the Life Fiel ver. 

of the Grantor ; beſides, that in this Caſe, where the Feoffor has not parted 8 
wich the whole Eſtate out of him, the Feoffee does not hold of the Lord 
within the Statute Quia emptores, c. and to conſtrue this Limitation to 

the right Heirs a Parting with the whole Eſtate, would be an abſurd Con- 

ſtruction, becauſe the Anceſtor, in Caſe he outlives the particular Eſtate, 

muſt be in of his old Reverſion, ſince he cannot have an Heir during his 

Life ; and the Anceſtor cannot be ſuppoſed to defign the Heirs ſhould take 
as a Purchaſer, ſince it were an abſurd Intention, that that Eſtate, which 
would of Courſe deſcend to him, ſhould veſt in him in the ſame Manner as 
2 Purchaſer ; and by Conſequence, ſince there is no Alteration by the Con- 
veyance from the Courſe in which the Eſtate would have deſcended, it muſt 


be a void Limitation. 


See Tit, Remainder and Reverfion, 4 Vol. 292. 
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EFORE we enter into a Diſquiſition of Eſtates-Tail, as they ſtand See this Sta- 
on the Statute de donis conditionalibus, it will be neceflary to take tute ex- 
a more particular View of the conditional Fee at Common Law. Pounded, 2 
becauſe the Statute de donis creates no Eſtates-Tail, but of ſuch Eſtates as en. 333+ 
were anciently conditional Fees. SIN | = — 


I 
the Feudum novum, in Oppoſition to Fee-fimple abſolute, or the Feudum antiquum, and Kew. fa — 


the Deſcendants, either Male or Female, according to the Words and Limitation f 
Donation, and thence came to be diſtinguiſhed into Fexdum Maſculinum and Femin 8 EG 


If Lands were given to a Man and the Heirs Male of his Body, the Co. Lit. 19· . 
iſſue Female were not inheritable, becauſe the Feudal Donation expreſſing | 
particularly what Heirs of the Donee were to inherit, no Heir, though of 
the Body of ſuch Feuditary, could inherit, that did not come uuder the 
Words and Limitation of the Donation. 

Vox, II. T And 


mm 
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Cc. Lit. 10.2. And if the Donee had Iſſue two Sons, and died, and the eldeſt died 
7 CO. 35. a. leaving a Daughter, the youngeſt Son came into the Succeſſion of the 
4 Feud and excluded the Daughter; and if there had been no Son, the Feyq 
(a) For the (a) reverted to the Donor ; for the expreſs Words of the firſt Donation 
collateral which regulated all ſubſequent Deſcents, excluded ali Females from inhe- 
2 riting ſuch Feud ; ſo e conira if the Feud had been given to a Man and the 
—— _ Heirs Female of his Body, the Deſcent was to be conveyed to the Female; 
$41, only, excluſive of all Males, according to the Words of the firſt Dy. 
nation. | 
—_—_ But if the Limitation of the Feud had been to a Man and his Heirs 
0 e Male, ſuch Donation doth not exclude the Females, but lets them and (4) 
2 <0, 65, and 21] collateral Heirs in, becauſe ſuch Donation, not limiting the Fend to the 
262. S. C. Deſcendants of any Body, cannot be good as a Feudum nowum ; and if it be 
( And conſtrued a Feudum antiquum, the Courſe of Deſcent cannot be altered by 
os 50 3 any Man's private Fancy; and fince it appears by the Words of the Do- 
Nav isa bee. 24rion, that the Donor intended an Eftate of Inheritance, his Words ſhall 
tm pie. be taken moſt ſtrongly againſt himſelf, and ſhall paſs the moſt abſolute Fate 
Jon, 105. of Inheritance, which is a Fee-fimple to which not only his lineal Heirs, 
but alſo his collateral Heirs, are inheritable. 

The Power of Alienation was not abſolute in the Feudum nowum, be- 
cauſe ſuch Power might have been employed to diſappoint the Lord of 
his Reverter ; and yet they did not abſolutely take away from ſuch Feu- 
ditaries the Power of Alienation, becauſe that would have created a Per. 
petuity, which was againit the original Policy of the Engi, Law. To 
come thereſere to a Temper between theſe Extremes, the Donee was not 
allowed to alien till Iſſue had, becauſe till then he had not a deſcendable 
Eſtate in him, and therefore could not transfer a deſcendable Eſtate to 


Co. Lit. 19.3. others; and if he ſhould have been allowed to have aliened whether he 


8 246. had Iſſue or not, ſuch Alienations would have diſappointed the Limita- 
7 Co. 34. b. tions and Reſtrictions in the Gift, which brought it back to the Lord on 
Rol. Abr. Failure of Iſſue; and therefore they conſtrued the Words of the feudal 
840, 841, Donation not only as a Limitation but Condition, which the Feuditary 
2 Inſt. 333. was obliged to perform before he had an abſolute Power over the Eſtate; 
5 for ſuch Donations were generally made for the Propagations of Families, 
Page257 * and therefore it beſt anſwered the Deſign of ſuch Gifis, to ſuppoſe the 
Power of Alienation to ariſe on the begetting Iſſue, becauſe in ſuch Caſes the 
Feuditary had the Contingencies of a Family; for when Iſſue was had, they 

looked upon the Lord's Poſſibility to be at a great Diſtance, and they admit- 

ted of an abſolute Power of Alienation ; therefore, if a Man had aliened 

before Iſſue had, the Lord could not have entered for a Forfeiture, becauſe 

that would have been contrary to his own Donation, which carried it to the 

Feuditary and his Deſcendants; and therefore, if Defcendants were afterwards 

born, the Lord was excluded during the Continuance of fuch Iſſue, and the 

Iſſue born after the Alienation could not have entered, becauſe they only 

claim as Repreſentatives to their Anceſtor, and therefore his actual Aliena- 


tion barred them. 


+ See Co. Lit. 19. a. See alſo 12 265. d. The Iſſue hath Remedy by a Fermedos in deſcender, 
given by Weſim. 2. c. 1. Vide infra 587, 


Plow. 235- But if ſuch Tenant had aliened before Iſſue had, and afterwards had Iflue, 
Cu, Lit. 19. and then the Tenant and ſuch Iſſue had died, ſuch Alienation had not barred 
the Donor of his Right of Reverter, becauſe the Condition was not per- 
formed at the Time of the Alicnation, fo that the Fenant had not an abfo- 
inte Property veſted in him for the Purpoſe ; wherefore, fince the Alienation 
was before the Tenant had ſuch Power, it was ſubje& to the Lord's Claim 


as if no ſich Alienation had been, and by Conſequence the Lord might 
aye 


| 
| 
. 
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have entered as in his Reverter, as if the Tenant had died without Iſſue, 

and the ſubſequent Birth of the Iſſue is not a ſufficient Performance of the 

Condition to make the precedent Alienation valid, fince that were to allow 

of the Alienation of a Perſon who had no Power to alien.* Wa infra 
| 359. 

But if a Gift was made to a Man and the Heirs of his Body, and the 
Donee had died leaving ue, ſuch Iſſue, without having Iſſue, might 
havealiened, becauſe, coming in by Deſcent, he had the ſame Power over 
ir as he had over other Eſtates deſcendible, and ſucceeding into his Anceſ- 
tors Eſtate, who had an abſolute Power of Altenation, he took it in the 
ſame Manner diſcharged of any Reftraint from the Condition, and the ra- 
ther, becauſe otherwiſe the [{ſae could not have made the necefſiry Proviſi- 
ons on his own Marriage by a Family Settlement; but if the Itfve had not 
aliened, it had followed the Limitation of the firſt Nonation, becauſe the 
Pſtite had continued in the ſame Condition without Alteration, and conſe- 
quently, on Failure of [fue according to the firſt Donation, the Lord had 
been in, in his Feudal Right of Reverter. 

And as the Feuditary had Power to alien the Land after he had Iſſue, co. Lit. 19.2 
ſo likewiſe might he have charged it with a Rent, Common, Fc. for this Rol. Abr. 
Power neceſſarily follows n abſolute and intire Property; for if he might 540. 
have aliened the Feud from his Iiſue, it is but Part of that Power to tranſ- 
mit it to his Iiſue under any Charge or Incumbrance he thought fir. 


So the Feuditary by having of Idſue might have forfeited the Feud for Co. Lit. 19 a, 


7C0. 34, 35. 
Co. Lit. 19.4. 


Treaſon or Felony. Rol. Abr. 
$40, 
If there was no expreſs Reſervation of Services in the firſt Feudal Dona- Co. Lit 19. 
tion, the Donee held of the Donor as he held over. except 


where aMan 
made a Gift in Frankmarriage, for in ſuch Caſe the Donee held free from all Services till the fourth 
Degree was paſt; becauſe theſe Gifts being made by the Feuditary on the Marriage of his Daugh- 
ter, or ſome other Relation, ſuch Promotion was thought a ſufficient Confideration for the Gift, 
without an Acknowledgment of an annual Service, or where the Tenant in Grand Serjeanty mace 
a Gift in Tail generally, without any ſpecial Reſervation. Co, Lit. 23. a. 


Thus the Law ſtood till the 13 Ed. 1. c. 1. when the Statute de denit con- 6 Co. 40. a. 
ditionalibus was made, which deprived the Feuditary of his antient Power Sir Anthony 
of Alienation, upon his having Ifiue, or performing the Condition; the 3 ; 
Pretence of making this Statute, as appears from the Preamble, was to Co. Lit. 21. 
comply with the Will of the Donor, who in all ſuch Grants intended 2 Init. 335. 
that the Feud ſhould be tranſmitted to the Deſcendants of the Feuditary Mo. 155-6. 
in the ſame Plight he received it; and upon Failure of the Deſcendants Vent. 299+ 
* that it thould revert to the Donor himſelt ; but the real Deſign of making do 
the Statute was to introduce a Perpetuity to other Purpoſes ; tor, towards gp 
the End of the Barons War, the Crown took up a new Method of Politicks 
to break the Intereſt of the Baronage ; for when any Feud that was then 
{ubfiſting in large DiſtriQs and Territories eſcheated, or was forfeited to the 
Crown, the King divided them, and gave them out in leſſer Feuds, there- 
by to deftroy the Power of the Peerage ; this the Barons ſaw would tend to 
the Ruin of their Body, and therefore paſt this Ad to make all ſuch new 
Feuds unalienable, and by that Means not forfeitable for Treaſon, tho? the 
Condition ſhould be perſormed by having Hue; and from the Time of 
this Statute, the Donor's Poſlidility or Right of Reverter was turned into a 
Reverfion z and the Donee, who before had a Fee-ſimple conditional, has 
ww but an Eſtate tail. 


Lit 392. 
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Under this Head we ſhall conſider, 


(A) What Things may be intail:d within the 
Htatutz de donis conditionalibus. 258. 

(B) What TUlozds are requiſite to create an Eſtate. 
tail in a Veed oz Gift. 259. | 

(OC) Gt the ſeveral Hozts of Eſtates-tail. 262. 

(D) How far Tenant in Tail map charge his El. 
tate, and what Aas of his relating to che In. 
hezitance ſhall bind the Jſſue, though the Jurail 
continues. 205. | 


* 


1. 


(4A) TUhat Things map be intailed within the Sta. 


tute de donis conditionalibus. 


Co. Lit. 9. b. HE Statute makes Uſe of the Word Tenementum, and therefore the 
20. a. Eſtate to be intailed may be as well incorporeal as corporeal Inherit- 
auces, becauſe the Word Tenementum comprehends the one as well as the 
other, and conſequently not only Lands may be intailed, but all Rents, 
Commons, Eſtovers or other Profits arifing from Lands. 
co. Lit. ac. a. But it is not neceſſary that the Thing to be intailed ſhould iſſue out of 
Land; for if it be annexed to Lands, or any ways concerns or relates to 
them, it may be intailed within the Statute ; and therefore Offices and Dig- 
(a)7 Co. 33. nities may be intailed ; and accordingly it has been (a) reſolved, That if 
Nevil's Ce. the King creates a Man Earl of D. to him and the Heirs Male of hi 
Body ; this is a good Intail of the Dignity within the Statute, becauſe the 
Title or Dignity relates to Lands ; and anciently they were computed from 
their Poſſeſſions, as a Baron's Fee, an Earl's Fee, Fc. 
Ca. Lit. 20.2. 80 Offices may be intailed ; as the Office of Earl-Marſhal of England, 
, - 5 Abr. or the Office of a Steward, Bailiff, or Receiver of a Manor, becauſe 
7 Co. 33. theſe are demandable in a Precipe, ut Tenementa, and being exerciſeable 
Plow. 2. within the Manor, are therefore looked upon as Members or Branches 
_—_ it. 
| Hard, 465. An Equity of Redemption is intailable, becauſe the Mortgage being a 
Pledge for Money, Equity looks upon the Eftate in the ſame Plight as it 
was before. 
Co. Lit, ao. Charters may be intailed, becauſe they are Muniments belonging to 
the Land itſelf ; but if the Intail be barred by collateral Warranty, 
*Page258 then the Heir ſhall not have Detinue for them, for then he cannot make 
Title by Virtue of the Intail. 
Co Lit. ao a. But Things merely perſonal, which only charge the Perſon, and neither 
= « iſſue out of Land nor relate to it, nor can be demanded ut Tenementum in 2 
Caſs. Preæcipe, cannot be intailed within the Statute, and therefore, if I grant to 
Rol. Abr. B. and the Heirs of his Body, to be Maſter of my Hawks, or Keeper of 
$37. my Hounds, with a Fee or Salary annexed to it ;. this is no Intail within 
the Statute, becauſe this can no way fall within the Notion of Tenementun. 


$0 


Uſe of B. and of the Heirs Male of the ſaid B. lawfully begotten, and 
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$ if A. for him and his Heirs grants an Annuity to B. and the Heirs of Plow, 3 a. 
his Body; this, having no Manner of Relation to Land, is no Intail within Rol. Abr. 
the Statute, for ſuch Grant only affects the Perſon of the Grantor. 837. 

No Chattels rea! can be intailed, and therefore, tho'a Man, poſſeſſed of a Cro. Lit. 20. 
Term for Years, ſheuld deviſe his Term to J. S. and the Heirs of his 4. 
Body, yet the Term would go on in its old Channel to the Executors, and 3 
the Iſſue of the Body of the Donee has no Intereſt in the Term, and J. S. 337, 
may ſell or diſpoſe of it as he pleaſes; for this being no Tenementum within Cro. Eliz. 
the Statute, the Deviſee is not tied up from alienating it by that Act; fo it 143. 
is of a Truſt, for a Man can no more intail a Term in groſs by Way of Chanc. Rep. 
Truſt, than by Way of Deviſe ; but a Term for Years, which is created MR We 
or kept on Foot to attend the Inheritance, is allowed in Chancery to wait , Chan. Rep. 


upon the Intail of the Inheritance. | 243. but for 
this wide Plus Tit. Deviſe 76, 79. 


t The Limitation of a perſonal Eſtate to one in Tail veſts the whole in him. Lade Frarne on Con- 
tingent Remainders. 3d Edit. fo. 345, c. In the Duke of Norfol#'s Caſe, 3 Chan. Ca. 1, Sc. 
Lord Nottingham ſaid it was Lord Coke's Error in Leonard Lovie's Caſe to ſay, that if a Term be 
deviſed to one and the Heirs Male of his Body, it ſhall go to him or his Executors no longer than 
he ſhall have Heirs Male of his Body; for theſe Words are not a Limitation of the Time, but 
an abſolute Diſpoſition of the Term, ln the Duke of Norſeli's Caſe a Limitation of a Term 
(created) to take Effect upon a dying without Iſſue, within the Compaſs of a Life then in being, 
was adjudged a good Limitation to a third Son. — As to a Diſtinction that hath been taken, be- 
tween the Deviſe of a Termin greſs, and of a Term de novo out of the Inheritance, vide Fearne 


342, Ee. 


As to the Intail of Coppholds, vide Tit. Copyhold. 


(B) What Woꝛzds are requiſite to create an Eſtate- 
Cail in a Deed oz Gift. 


WHEN the Notion of Succeſſion prevailed, it was neceſſary in Feudal = = 

Donations to uſe the Word Heirs to diſtinguiſh ſuch defcendible v 
Feud from that which is granted only for Life, but as to the Word Body, an intail in 
it was not neceſſary to make Uſe of that in the Donation, but it might be a Will, vi 
expreſſed by any equivalent Words, and (a) therefore a Gift to a Man, and Tit. Deviſe. 
heredibus de fe, or de carne, ques ſibi contigerit habere, or procreavit, is a Damen 
good Eſtate=Tail, for theſe ſuſhciently circumſcribe the Word Heirs to che Co 41. b. 
Deſcendants of the Feudirary. and the 


: Reaſon of 
the Difference is, for that Inheritances being only derived from the Law, the Law requires the Word 
Heirs that comprehends the whole Notion of ſuch legal Repreſentation, but the Limiting the In- 
heritance to the Deſcendants of this or the other Body, is only the particular Intention of the 
Perſoh that forms the Gift, and therefore the Law leaves every Man to expreſs himſelf in ſuch 
Manner as may manileſt that Intention. 


Therefore if Lands are given to a Man & kzredibus, quos fibi contigerit 7 Co. 41, 


habere de uxore ſus ; this is an Eſtate-Tail, tho' the Word Body be omit- 42. 


ted; fo if the Gift had been to him & fredibus ſuis de prima Lare 


fug, for this confines the Word Heirs to the Deſcendants of his Body, ſince 
his Heirs, who can inherit that Gift, muſt be of his Wife, which no colla- 
teral Heir can poſſibly be. 


A Feoffiment was made to the Uſe of A. for Life, Remainder to the : 
Cro. Eliz. 


478. 
Or Mo. 424. 


7 Co. 41. 


8. C. between Abraham and Twvigg, Lit. Rep. 344. Plow, 541. 3 Leon. 5. Hob, 42, 37. =n: 
Sid. 41. but it would be otherwile in a Will, which being made without the Aſſiſtance of e 


wyer, receives always a favourable Interpretation; wide Title Deviſe, 
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for Default of ſuch Iſſue, Remainder over, 4. dies, this is no Eſtate. 
Page 260 * Tail in B. but a Fee-fimple, becauſe there are no Words to ſhew from 
whoſe Body the Heirs Male of B. muſt proceed; for to the Creation of an 
Eitate-Tail, tis requifice that there be Words ſufficient to ſhew from what 
Body the Heirs mentioned in the Gift are to proceed, tho' the Word Fd 
be not expreſsly uſed ; for in this Cafe ſuch may be Heirs Male of B. that 
were never proceeding from his Bode, ſince the Words of the Donation 
leave it at large, and do not require that they ſhould be begotten by any 
particular Perſon. 
2 Salk. 620. go where A. ſeiſed in Fee of a Copyhold, ſurrendered the ſame to the 
Tale verſus Uſe of himſelf for Life, and after to B. and C. his Wife, pro N durant: 
Cork. termino witarum ſuarum naturalium & hered & aſſignat. prædicl. B. & C. & 
2 Ld.Raym. pro diſectu talis exilus, to the Ule of himſelf and his Heirs ; and it was held 
— I, by Holt Ch. Juſt. and two Judges, againſt Gould, that B. and C. had a Fee- 
* 8. ſimple, and that pro defectu tals exitus imported nothing of their dying with- 
N. and per Out Iſſue, but was to be taken generally, and every Heir is the Iſſue of ſome 
Cur*. it 18 Body, 
the rather Aa 


Fee- f mple in this Caſe, becauſe of the Word Ajigns, for an Eſtate-Tail is not aſſignable; but 
Gould cont, becauſe the Intent of the Party was to create an Eſtate- Tail. 


Carib. 343. But if A. ſeiſed in Fee makes a voluntary Feoffment to the Uſe of him- 
1 ſelf for Life, Remainder to the Uſe of J. S. and his Heirs for ever; and 

d. Raym. for Default of Iſiue of the Body of J. S. then to the Uſe of the right Heirs 
* aa. of A. this _ in a Conveyance by Way of Uſe, which is always 
judged be- conſtrued like a Will, and according to the Intention of the Party, gives 


tween Leigh J. S. but an Eſtate-Tail. 
and Brace, 


Hill. 6. W. 3. in B. R. and fame Point faid to have been adjudged upon this very Deed in C. B. 
between Cote and Roberts, Hill. 2 W. 3, 


7 Co. 41. If Land be given to A. and B. his Wife, and their Heirs, & aliis ſære- 
dibus of the ſaid A. fi dicti haredes de A. B. executores obierint fine here- 
aibus de ſe, this is a good Eſtate-Tail, rho' the Word Poly be omitted, be- 
cauſe there are Words equivatent, which equally circumſcrtbe the general 
Import of the Word Heirs to the Deſecndants of the Body of A. and B. 

Rol. Abr. If Lands are given to a Man and the Heirs of his Body, Renn inder to 

2 ; J. S. and his Heirs in forms pred'4; ; this is a good Rema inder i Tail to 

o. Lit. 2c, — d ans , | 
J. S. for by a neccflary Relation the Mind is carried to the Words of the 
brit Gift, which circumſeribe the Huirs of the Donee to the Deſcendants of 
his Body; ſo if the Remainder had been limited to J. S. in forma predid, 
this Limitation, without the Word Ileirs, had veſted a good Ettate-Tail in 
him in Remainder ; or if a Leaſe tor Lite had been made to A. the Re- 
mainder to B. and the Heirs of his Body, Remainder to J. S. in eadem 
form, theſe Words, having ſuch a neceſſary Relation to thoſe Words 
which immediately precede them, repreſent to us the Intention of the Do- 
= as plainly as if he had expreſſed himielf in all the Terms of the firſt 
imitation, 

Co. Lit. 20, But if a Gift be made to A. for Life, Remainder to B. and the Heirs of 

b. his Body, Remainder to J. S. in forms predia. this, according to my Lord 
Che, is a void Limitation to J. &. for, tho' the Mind is carried to the for- 
mer Limitations, yet finding no neceſſary Relation to one more than the 
other, it can determine nothing poſitively as to the Intention of the Donor, 
and therefore ſuch Limitation 1s void for Uncertainty.+ 


Nate, Co. Lit 385. b. ſays, © If a Man letteth Lands for Life, the Remainder in Tail, the 
* Remainder eadem forma, this is a gcod Eſate- Tail, quia idem ſemper refertur proximo pracedenti. 
And this ſeems to be Law, for the Reaſon ailigned, 


If 
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yr Lands be given to a Man and his Heirs, habend. to him and the Co, Lit, 21, 
Heirs of his Body; this is but an Eſtate tall. becauſe the [abendum ex- 5 1 
unds the general Word Heirs in the Premiſſes; for though it cannot 1 Kei Kr 


or alter them, ſo as io retract the Gift in the Premiſſes, yet it 66, gg 

may well conſtrue and explain them while ſuch Conſtruction is conſiſteut » Page 261 
with the Premiſſes, and does not deftroy the Operation of the Words 
mentioned in them, but only explains in what Senſe they are to be taken, 
and what Heirs are comprehended; but if the Limitation in the Premiſſes 
had been to a Man and the Heirs of his Body, habendum to bim and his 
Heirs, it had been a Tail with a Fee-ſimple expectant, becauſe this Ha- 
Jendur cannot be conſtrued an Expolition, ſor that ic comprehends all 
Heirs in general, and doth not confine or interpret the Premitſes, and 
therefore, being more comprehenſive than the Premiſſes, paſſes the Fee- 
ſimple expectant. 

If Lands be given to a Man and his Heirs, habendum to him and his Rol. Abr. 


Heirs, if the Donee has Heirs of his Body; and if he dies without Heirs 535. 


ol his Body, that the Land ſhall revert to the Donor, or hubendum to 09+ Lit. 25. 


him and his Heirs, if he hath Iſſue of his Body begotten ; and it he dies g tt. 
without Heirs of his Body, that the Lands ſhall revert to the Donor ; Tail. 20, 
this is but an Eſtate-tail in the Donee, becauſe the Habendum plainly ex- 
plains in what Senſe the Word Heirs, which are uſed generally in the 
Premiffes are to be taken, nor does ſuch Explanation retract the Gift in 
the Premiſſes, becauſe the Word Heirs have ftill their Operation, and by 
ſuch Conſtruction are more conformable to the Will and Intention of the 
Donor ;- bur if the Habendum had been for Life, that had been a void Li- 
mitation, becauſe no Explication can reconcile the Habendum to the Pre- 
miſes ; and where the laſt Words of the Donation retract the former Gift, 
they are taken as inlignificant and void, becauſe no Man is allowed to 
yacare his own Grant. 
If a Feoffment be made to A. ard his Heirs, with Warranty to him and Rol. Abr. 
his Heirs, and if it happens that he dies without Heirs of his Body, that 839 
ic ſhall remain to J. S. in Fee; this Limitation of a Remainder explains - 8 Abr. 
what Heirs of the Donee thould take ; for tis plain that the Donor intended 
the Word Heirs in the Premiſſes ſhould not be taken in their moſt extended 
Senſe, for then they would convey an abſolute Eſtate, which would bear 
no Limitation of a Remainder over to J. S. and then that Part of the Gift 
would be void, which, by an eaſy Explication of what Heirs the Donor 
meant in the Premiſſes, is made good and conſiſtent, without any Force 
or Violence to the Premiſſes. 
If Lands are given to a Man and a Woman and their Heirs, AabendumCro, Car. 
to them and the Heirs of their Bodies, Remainder to them and the Sur- 476. 
vivor of them for Life, to hold of the Chief Lord; this has been ad- 2 Rol. Abr. 
judged an Eftate-tail with a t ee-fimple expectant ; for though the Hal en- — 
dum explains what Heirs are meant in the Premiſſes, and there is no Men-cager, - 
tion of the Word Heirs in the Remainder ; yet tis plainly the Intention 
of the Donor, that the Intereſt in the Land ſhall not ceaſe upon the Deter- 
mination of the Eſtate-tail, becauſe there is a Remainder limited over to 
take Effect when the Tail is ſpent ; and if the Limitation of the Remainder 
paſſes any Thing, it muſt be a Fee, becauſe they had a greater Eſtate 
already in them than for Life ; and this the rather, becauſe the Tenend. is 
expreſly to be of the Chief Lord, which thews they intended to leave no 
Eſtate in themſelves. 
If L give Land to a Man and his Heirs, vis. the Heirs of his Body ; Hob. 172, 
this is but an Eſtate-tail; for here I explain the general Import of the 
Word Heirs to the Deſcendants of the Body of the Donee. 
A Feoffment was made to A. habendum to him and the Heirs of his Cro. Jac. 
Body, to the Uſe of him and his Heirs and Aſſigns for ever; this is only — 3 


an F-. 


— 
. 


—_—_ 
- . 
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2 co. 78. an Eſtate- tail in 4, and no Fee-ſimple, for the Lands are ſo appropriated 
801585 by the firſt Words to the Donee and his Iſſue, that no Act or Limitation 
— ar of the Parties can take it out of them; nor does the Statute 27 H. 8. c. io. 
to Uſes, 40. execute the Poſſeſſion to the Uſe; for the Statute never intended to exe- 
Co, Lit, 19. cute any Uſe but that which the legal Tenant had been obliged to execute 
b. before the Statute ; but the Act de donis, as it tied down the Donee 
Page 262 from alienating, ſo it would not permit the Chancery to oblige the Donee 
to give the Land away from his Iſſue; the ſame Law if the Uſe had been 

limited over to a Stranger, for the ſame Reaſon. 
Cro. Cra. Lands were given to Baron and Feme, habend to Baron and Feme to 
23 3 the Uſe of them and the Heirs of their Bodies; this was adjudged an 
— ac Eſtate- tail; for though ſuch Limitation of a Uſe to a Stranger had not been 
Meredith a good Eftate-tail, becauſe the legal Eſtate in Baron and Feme had only been 
yerſ, Jenes. for their Lives, yet here being no Feoftee diſtin from the Cæſtui que Uſe, 
but they being al the ſame Perſon, by Conſequence there is no Uſe diftin& 
from the legal Eftate, and therefore the Word Uſe may be very properly 
rejected, in order to eſtabliſh'the Intention of the Conveyance, and then 
the Caſe amounts to no more than if an Eſtate were limited to Baron and 
Feme for their Lives, with Remainder to them and the Heirs of their 


Bodies. | 


(C) Of the ſeveral Sozts of Eſtates-t ail. 


Lit, Sect. 14. FF Lands are given to a Man and the Heirs of his Body, this is a Tail 
1 General; becauſe all his Deſcendants may poſſibly come into the Suc- 
ceſfion ; ſo that if the Donee has ſeveral Wives, the Deſcendants of every 
Wife may inherit, becauſe they fall within the Words of the Donation ; 
but the Donor might have by particular Expreſſions confined the Succeſſion 
ro any particular Deſcendant, as to the Heirs Male or Heirs Female ; and 
hence the Diſtinction between Eſtates in Tail Male and Tail Female. 

If Lands are given toa Man and the Heirs Male and Female of /is Body, 

Co. Lit, 25, this is a Tail General; becauſe by ſuch Limitation all the Deſcendants of 

b. but great the Feuditary may inherit, 

Care muſt | 

be taken to limit the Eſtate to the Deſcendants of tbe Body of the Donee ; for if Lands be 

given to a Man and his Heirs Male, this is a Fee-ſimple, Co. Lit. 13. So if the Limitation 


had been to the Donee and his Heirs Female, or to the Donee and his Heirs Male or Female. 
Lit. Se, 31, RY 


Co, Lit, 27. If Land be limited to the Son and his Heirs, of the Body of his Father, 
this is a Fee-fimple in the Son, and no Intail at all, not being limited to the 
Son's Deſcendants ; nor is there in this Caſe any proper Limitation or Re- 
ſtriction of the Word Heirs, becauſe it limits it to his Heirs of the Body 

of the Father; now there is plainly a Deſign to place the intereſt that is to 
veſt in the Son ; and yet it ſhould not go merely to the Son's Deſcendants, 
but to all Collaterals, as far as they could claim under the Body of che 
Father ; now ſuch a Limitation the Law will not endure, it not being an 
Eftate-tail confined to the Deſcendants only; and therefore it muſt be a 
Fee-fimple ; for to allow Men to form ſuch new Sorrs of Eſtates would 
be very inconvenient, as it would put it in the Power of private Pertons 
to make new Limitations touching the Courſe of Deſcents, and thereby 
render all Deſcents uncertain. 


- 
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But if the Eſtate were limited to the Son, and to the Heirs of the Bo-Lit. Sect. zo. 
dy of the F ather, though the Father was dead at the Time of the Gift; yet 
it is a good Intail, becauſe here the Word Heirs are Words of Purchaſe ; 
and it is a good Name of Purchaſe after the Father's Deceaſe ; and the Son, 
being only Tenanr for Life by the Words of the Gift, by the ſecond Words 
takes the Intail as a Purchaſer ; but in the other Caſe, the Words /rs Heirs, Page 263 
are merely Words of Limitation, and therefore affect aa Intail, which the it there had 


Law will not endure. | been Grand- 
father, Fa- 


ther, and Son, and the Father dies, and the Limitation had been to the Grandfather and to his 
Heirs of the Body of the Father, this is a good intail; for it goes to the Deſcendants only, and it 
limits what Sor: of Deſcendants ir ſhall go to, wiz. ſuch only as were begotten by the Father. 
Co. Lit. 20, b. Bro. Tail 10. 


If Lands be given to Hufband and Wife, and the Heirs of the Body of Co. Lit. 26. 
the Survivor; this is a good Donation to veſt an Eftate-Tail General in the“ c 
Survivor; but the Eſtate-Tail does not veſt till one of them dies; and then, — 3 
becauſe all the Deſcendants of the Survivor may inherit the Gift, it is a 3 
Tail General. | | 

Tail Special is where the Eſtate is limited to ſome particular Heirs of the Lit. Sect. 16. 
Body of the Donee, as to the Heirs of ſuch a Woman; as if Lands be gi- 
ven to a Man and his Wife, and the Heirs of their two Bodies begotten ; 
for though all the Deſcendants of that Marriage may inherit the Gift, yet 
all the Heirs of the Body of the Donee cannot inherit ; for if the Woman 
ſhould die, and the Man take another Wife, the Iſſue of the Donee by the 
ſecond Wife ſhould not inherit, becauſe the Limitation of the Gift was only 
to the Deſcendants of the Feuditary by the firſt Marriage. 

If Land be given to a Man and a Woman unmarried, and the Heirs of Co, Lit. 25. 
their Bodies, this is a Tail ſpecial, for the Poſſibility that they may marry, b. 
and then the Deſcendants of that Marriage can only inherit; ſo if the Gift Bro. Eat 
be made to a Man that hath a Wife, and to a Woman that hath a Huſ- ont * 
band, and the Heirs of their Bodies; this is a Tail ſpecial preſently in ; 
them, for the Poſſibility that they may marry ; and the Deſcendants of ſuch 
Marriage may inherit according to the Limitation of the Gift, 

But if Land be given to two Men and their Wives, and the Heirs of plow. 35. a 
their Bodies begotten, they have a joint Eſtate for Life, and ſeveral Inhe- Co. Lit. 2 3. b. 
ritances, but no joint Eſtate in Tail; becauſe, tho' the Huſband and the | 
Wife of the other may die, and the Survivors may marry, yet the Gift 
being made to them all, and the Heirs of their Bodies, it is impoſſible 
that there ſhould be one Heir or Deſcendant of all their Bodies, and there- 
fore ĩt can be no joint Eſtate-Tail in them all; but they all four take joint- 
ly for Life, and each Huſband and his Wiſe have a ſeveral Inheritance iu a 
Motety. 

If Lands be given to two Men, and the Heirs of their Bodies begotten, Lit. Sed. 
they have but a joint Eſtate for Life, and ſeveral Inheritances; for though 283. 
the Gift be limited to the Deſcendants of their Bodies; yet, it being im- 
poſſible there ſhould be one Deſcendant of both their Bodies, they cannot 
have a joint Eſtate- Tail. 

So it Lands be given to one Man and two Women, and the Heirs of Lit. Sect. 
their Bodies begotten, they have a joint Eftate for Life, and ſeveral Inhe- 283. 
ritances ; becauſe there can be no one Iſſue of both the Women's Bodies; C. Lit. 25. 
and if the Man ſhould marry one of them, yet it is not limited in the Dona- 
tion, which ot them, in my of {ſuch Intermarriage, ſhould firſt take. | 

It an Eftate be limited ro Huſband and Wife, and the Heirs of their Bo- 3 H. 6. 48. 
dies, and they are divorced a Finculo Matrimonii, they are only Tenants for? H. 7. 16. 
Life ; becauſe they ſhall not be preſumed to intermarry after they are once 
legally divorced by Church Cenſures. 

But 
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Ce. Lit, 23. But there are other Sorts of Eſtates-Tail ; as when the Donation is li- 
b. mired not only to the Deſcendants of the Donee by one Woman, but 
Hob. 31. more particularly to one Sort of Deſcendants of ſuch Marriage, excly. 
ſive of others; as if Lands be given to a Man and a Woman, and the 
Heirs Male of their Bodies; this is an Eftate in Tail Male, for the Donor 
having exprefſed what Heirs ſhall inherit, none can claim under fuch Gift 
that does not come under ſuch particular Deſcription; ſo if the Limita- 
tion had been to the Heirs Female; for the Donee being capable of 
taking by Purchaſe, the Donor may limit the Succeſſion of the Land tg 
which of the Deſcendants of the Donee he pleaſes ; but if the Limitation 
had been to A. for Life, Remainder to the Heirs Female of the Body 
of J. S. and J. S. has Iſſue a Son and a Daughter, the Daughter can 
take nothing by ſuch Gift; the Reaſon of the Difference is this; becauſe 
page 264 * in the firſt Caſe the Donation ſpecifies what Sort of Deſcendant of the 
Donee thall :ake ; but in the laſt Caſe it ſpecifies who thall take originally; 
and the firſt Purchaſer muſt come fully up to the Deſeription in the 
Donation, or elſe there can be no Gift, and while there is a Son of J. 5. 
yo. Female can be Heir, and conſequently not a Perſon capable of taking 
originally by the Gift ; but if F. S. hath Iſſue a Son and a Daughter, and 
the Son hath Iſſue a Daughter, and dies, and a Leaſe for Life is made, 
Remainder to the Heirs Female of the Body of J. S. the Daughter of 
the Son ſhall be the Purchaſer, becauſe ſhe comes within the Deſcription, 
being both Heir, and likewiſe a Female, though the was deſcended from 
a Male. | 
Lit. Sect. 26, If Lands be given to a Man and his Wife and the Heirs Male of the 
e 28. Body of the Huſband ; this is a ſpecial Tail in the Huſband, and but 25 
— 9 Eſtare for Life in the Wife; ſo if the Limitation had been ro the Heirs 
Bonham, Male of the Body of the Wife by the Huſband hegotten, tis an Eftate for 
Life in the Huſband, and a Tail in the Wife ; for to which every Body 
the Word Heirs inclines by the Limitation, it creates a deſcendible Eſtate 
in ſuch Perſon ; bur if it be not more particularly limited to the Body of 
one han the other, but inclines to each alike, then it creates a deſcendible 
Eftate in both of them; as if Lands be given to Huſband and Wife, and 
the Heirs which the Huſband ſhall beget on the Body of his Wife, both 
of them have an Eſtate-Tail, becauſe the Word Heirs, which creates the 
deſcendible Eftate, is not limited to one more than the other. 
Hob. 84. If a Fcof ment be made to the Uſe of J and B. Huibind and Wiſe, 
Seal verſus and the longeſt Liver of them, and after the Deceaſe of the ſaid A. and 
Oxenbridge- B. then to the Uſe of the Heirs of the Body of the ſaid A. begotten on 
the Body of B. this is an Eftate-Tail in the Huſband, for the Word Heirs 
- limited to the Body of A. though to be begotten on the Body of the 
"ife. 
Lelr. 131. So if Lands be given to Baron and Feme, and the Heirs of the Body 
wt the ow of the Feme, by the Hutband and J. S. engendered ; this is an Eſtate- 
5 3 Tail in the Feme, but fo far inlarged by the laſt Words, that the Heirs 
Heirs ſupra of her Body begotten by J. S. may inherit after the Iſſue by the preſent 


Corpus of the Huſband. 
Fenie by the ; 
Huſband begotten, whether this had been an Eſtate-Tail in them both, is left a 2 f 


. 


Does this materially differ from the laſt Part of the Caſe above, where Lit. ſ. 26. is cited # 


Lit, Sed. 24. ¶ And it is to be obſerved, that in all Inſtances of fuch ſpecial Tails, which 
limit the Lands to one particular Sort of Heirs, no Deſcendaꝑt of the Donee 
can make himſelf inheritable to ſuch Gift, unleſs he can yu As his Deſcent 


through that particular Sort of Heir to which the Sueceſſion of the Land 
| | was 
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was firſt limited; therefore if Lands be given to a Man and the Heirs Male 
of his Body, and he has Iſſue a Daughter, who has Iſſue a Son, this Son 
ſhall never inherit that Gift ; for the Son, being obliged to claim through 
the Daughter, muſt neceſſarily ſhew himſelf out of the Words of the firſt 
Donation, which limited the Lands only to the Heirs Male of the Donee, 
which the Daughter cannot poſſibly be taken to be. 

For the ſame Reaſon, if the Lands be given to a Man and the Heirs Co. Lit. 
Male of his Body begotten, the Remainder to him and the Heirs Fe- 25. b. 
male of his Body, and the Doaee hath Iſſue a Son, who hath Iſſue a 
Daughter, who hath Iſſue a Son; this Son can inherit neither of theſe 
Gifts; nor the Tail Male, becauſe whoever claims as Heir to ſuch a Gift, 
muſt convey his Deſcent wholly through Males, which the Son cannot do 
in this Caſe, becauſe he muſt neceſſarily ſhew himſelf a Deſcendant of the 
Daughter, before he can make himſelf Heir to the firſt Son ; nor can he 
inherit the Tail Female, becauſe that Limitation being to that particular 
Sort of Heir, no Male, though the immediate Deſcendant of a Female can 
inherit, becauſe he is another Sort of Heir than is deſcribed in the Dona- Page 265 
tion; but if in this Caſe the Gitt had been to a Man and the Heirs Male 
of his Body, Remainder to him and the Heirs of his Body ; ſuch Son may 
claim under that Gift, becauſe every Deſcendant of fuch Donee may claim 
under the Remainder, it not being limited to one Sort of Heir more than 
another. 

Land given to a Man and his Wife & heredi de Corpore & uni heredi Vent. 223, 
tantum, was adjudged an Eſtate- tail, though the Limitation be to the Heir 
in the ſingular Number, becauſe the Word Heir is nomen collectivum, and 
extends to all that deſcend from him. | 


(D) How far Tenant in Tail map charge his 
Eſtate, and what Acts of his relating to the Jn- 
heritance ſhall bind the flue, tho' the Intail 
contimics. CEP 


E ie Statute de donis affecting a Perpetuity reſtrained the Donee in 

Tail, either from alienating or charging his Eſtate-tail; and by that 

Act the Tenant in Tail was likewiſe to leave the Land to his Heirs as he 

received it from the Donor ; and upon that Statute the Heir in Tail might 

have avoided any Alienation or Incumbrance of his Anceſtor ; and as the 

Law ſtood upon that Act, ſo might he in Reverſion, when the Heirs of 

the Donee failed, which were inheritable to the Gift. The Crown long 

ſtruggled to break through the Perpetuity which was eſtabliſhed by this 

Law ; and in the Reign of E. 4. we find the pretended Recompence given 

againſt the Vouchee in the Common Recovery to be allowed an Equivalent © — 4% 
for the Eſtate- tail; and becauſe this Recompence was to go in Succeſſion 5 4 
as the Land in Tail ſhould have done, therefore they allowed the Recovery 

to bar the Reverſion as well as the Iſſue in Tail, becauſe he in the Re- 

verſion was to have the Recompence upon Failure of Iſſue of the Donee. 

The Statute de dhnie, by an expreſs Clauſe, provides againſt the Opera- 1nd. 336. 
tion of a Fine, and by that Law a Fine levied by Tenant in Tail — Plow. 57. b. 
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Bat how ed to no more than a Diſcontinuance, like a Feoffment in Pais by Tenant 


theſe Reco- in Tail at this Day. 
veries or 
Fines affect the Iſſue in Tail, or him in Reverſion or Remainder, vide Tit. Recoveries, and Tit. 


Fines. 


Lit. Se&. At the Common Law the Tenant in Tail could not grant or alien, nor 
613- make any rightful Eſtate of Freehold to another, but for Term of his own 
But how far Life + for though a Feoffment in Fee, or for Life, made by Tenant in 
og ot Tail, are good againſt the Tenant himſelf, becauſe the Law allows no Man 
at this Tin to avoid his own Act; yet after his Death the Iſſue in Tail or thoſe in 


bind his 1{- Reverſion after Failure of Iſſue, may by proper Actions avoid ſuch Feoff. 


ſue, by mak- ments and recover againſt the Feoffee. 
ing Leaſes 
purſuant to the 32 H. 8. c. 28, vide Tit. Leaſes and Terms for Years, 


+ Vae ante 257, and infra 587. 


Bro. Con- The Tenant in Tail is Maſter of the Inheritance, and as ſuch has Power 

xy _ oy, over all the laſting Improvements growing on it; ſo that be may cut down 

Pop, _ the Timber-Trees, and diſpoſe of them as he pleaſes, without barring the 
Intail ; but this muſt be underſtood with this Reſtriction, that, if Tenant in 
Tail ſells the Trees growing on the Inheritance, the Vendee mult ſever 
them during the Life of Tenant in Tail, for if he dies before they are cut 
down, his Heirs in Tail ſhall have them as Part of the Inheritance, and the 

5 Vendee, tho' obliged to pay the whole Sum contracted for, yet ſhall not 

Page 266 » be allowed to cut down one Tree after the Death of Tenant in Tail ; for 

as the Tenant in Tail has Power over the Inheritance but during his own 
Life, ſo he can delegate that Power to another but for the ſame Time; 
and conſequently whatever remains Part of the Inheritance at the Death of 
the Tenant in Tail, at which Time his Power over it ceaſes, muſt neceſſa- 

| rily go to the Heir to whom the Inheritance belongs. 

Rol. Abr. So if Tenant in Tail grant Eſtovers to another, or the Veſture of his 

841, 842. Woods, theſe Grants determine with his Death ; for as they are Charges on 
the Inheritance, ſo they muſt neceſſarily ceaſe when his Power who granted 
them 1s determined, | | 

2 Abr. If Tenant in Tail acknowledges a Statute or een upon which 

* the Land is extended, the Iſſue may ouſt the Conuſee aſter the Death of 

his Anceſtor; for the Tenant in Tail can charge the Intail but during his 
Life, becauſe. the Statute de donis preſerves it tree from all Incumbrances 
for the Iſſue in Tail utvoluntas donatoris obſer vetur. 

2 Bulft. 245, But if Tenant in Tail acknowledges a Recognizance, and dies, and the 

Crawly and Conuſee brings a Scire facias againſt the Heir in Tail, who pleads Riens per 

Marrow, Diſcent in Fee-ſimple, and pending the Scire facias makes a Leaſe for Years 
to J. S. and the Jury find the Iſſue in Tail had Land in Fee-ſimple by De- 
ſcent, the Court adjudged that the Conuſee ſhould extend the Land againſt 
the Iſſue in Tail, and that J. S. could not falſify ; for after the Verdict 
the Iſſue ſhall not be allowed to ſay, that he is Tenant in Tail; but the 
Verdict, tho' a Perverſe one, ſhall bind him, and be in Force till diſproved 
by Attaint; nor can the Leſſee falliſy, becauſe the Leaſe was made after 
Verdict given, when the Iſſue himſelf was bound, ard conſquently all 
that claim under him muſt be ſo too. | 

co. Lit. 343. Vet if a Diſſeiſor makes a Gift in Tail to A. and A. in Conſideration of 

b. a Releaſe from the Diſſeiſee of all his Right to the Land, grants him a 

* Rent- charge in Fee; this ſhall bind the Iſſue, for this turns upon the Re- 


. 436. verſe of the former Caſes; ſor as the Iſſue in Tail may avoid thoſe Grants 


10 Co. 37, and Charges, becauſe they tend to the Prejudice of the Iſſue and Deſtrue- 
tion 


ESTATE wn TAIL, 


tion of the Intail ; ſo this Grant to the Diſſeiſee is good to bind the Iſſue, 
becauſe it tends to the Advantage of the Donee and his Ifſue by Strengthen- 
ing their Title, and making that an indefeaſible which before was a preca- 
rious Eſtate. 

So where a Deviſe was made of Land in Tail, upon Condition that the Cro, Jac, 
Donee ſhould grant a Rent-charge out of the Land to another and his427. 
Heirs, the Donee granted the Rent purſuant to the Condition; and ad- Putten ver. 


Ingram. 


judged the Rent ſhould not determine with the Death of the Donee, but g . 
ſhould bind his Iſſue, for this is in Preſervation of the Intail, and for the Be- 842. 

nefir of the Iſſue, and is not contra formam doni, but in Compliance to the 

Will of the Donor. 

A. ſeiſed of Lands in Tail, agrees with B. that he and his Heirs ſhall en- Chan. Caſes. 
joy the intailed Lands, if A. and his Heirs may enjoy his Fee-ſimple 171. Roſs 
Lands; this Agreement is executed accordingly; and B. had a Decree ver. $9. 
apainſt A. to levy a Fine, and ſettle it purſuan to the Agreement; but A. 
died without doing of it, though twas decreed that A. himſelf was bound 
by his Agreement to convey, yet ſince he died before he executed the Fine, 
his Iſſue was not bound by the Agreement; but if the Iſſue in Tail had 
approved of his Anceſtor's Agreement, as he did in this Caſe, by enter- 
ing on the Land of B. then it becomes his own Agreement, and conſe- 


quently in Equity he ſhall be obliged to perform it. 


Eſtate· tail after Poſſibility of Iſſue 
extinct. 


(A) Who map be Tenant in Tail after Poſſibility 
of Jſlue extind, and how their Eſtates are to 
be created. 267, hs 

(B) The Power this Tenant has over the Jnhe- 
ritance, and in what HKeſpects he is conſidered 
as a bare Tenant foz Life. 269. 


Who 
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(A) Who may be Tenant in Tail after Poſſibility 
of _ exting, and how their Eſtates are to be 
created. 


_ ge tm vs UCH Perſon is Tenant in Tail apres Poſſibility of Iſſue extinct, 
"In oy as ſurvives the Perſon by whom, or on whom, the Iſſue was to be 
: begotten; as where Lands are given to a Man and his Wife in ſpecial 
Tail, if the Huſbind dies without Iſſue, the Wife is Tenant in Tail 
after Poſlibility, Tc. becauſe the Huſband, by whom the Iflue inhe- 
ritable to ſuch ſpecial Tail was to be begotten, is dead, fo that, there bein 
no Iſſue living at his Death, there is now no Poſſibility of any by him; 15 
e converſo, if the Wife dies without Iſſue the Huſband is Tenant in Tail 
after Poſlibility, becauſe ſhe being the Perſon on whom the Iſſue inheritable 
to the Eſtate-tail was to be begotten, when ſhe dies without Iſſue, there is 
no Poſſibility of the Huſband's having any Iſſue by her inheritable to the 
Tail. 
Lit. Set.33. If Lands be given to a Man and his Heirs which he ſhall beget on the 
Body of his Wie; in this Caſe, though the Wife takes nothing by the 
Gift, yet if ſhe dies without Iſſue of her Body begotten by her Huſband, 
he is Tenant in Tail after Poſſibility, becauſe the Wife, on whoſe Body the 
Iſſue was to be begotten, being now dead without ifſue, he can have none 
by her. 
Lit. Sect. 32, "If Baron and Feme be Tenants in ſpecial Tail, and one of them dies, 
leaving Iffue, though the Survivor cannot be Tenant in Tail res Pollibi- 
ity during the Life of ſuch Iſſue; yet if that Iſſue dies without Iſſue, fo 
as that there is not any Iſſue living which can inherit by Force of ſuch In- 
tail, then the Survivor becomes Tenant in Tail after Poſſibility, Ec. for 
ſince the Iſſue inheritable to ſuch Intail was to proceed from both the Bo- 
dies of the Donees, upon the Death of either of them without Iſſue, tis 
Py unpoſſible the Survivor ſhould have any Iſſue inheritable to the 


nta1l. 
Co. Lit. 28. But if Baron and Feme, Tenants in ſpecial Tail, live till each of them 
_ be 100 Years old without Iſſue, yet they ſtill continue Tenants in ſpecial 


Tail; for however improbable it may ſeem that they ſhould have Iſſue at 
that Age; yet the Law fees no Impofiibility of having Iflue, and there 
page 268 muſt be no Pofſibility of having Iſſue, before the Donees or either of them 
can be Tenants in Tail apres Potitbiliry ; beſides, there is not any particu- 
lar and certain Period of Time in which the Poſſibility of Iſſue ceafes, and 
therefore the Law cannot make either of them Tenant in Tail after Poſſi- 
biliry, rill afrer the Death of one of chem. : 
11 Co. 80. If Lands be given to Baron and Feme and the Heirs of their two Bodies, 
b and they are divorced cauf4 præcomtractus or Affinitalis, here there is no 
Co. Lit. 28. Poſſibility of their having Iſſue which can inherit by Force of the Gift, and 
8 yet they are not Tenants in Tail after Poſſibility, &c. but the Inheritance 
is turned into a bare joint Eſtate for Life, for the Impoſũbility of having 
Iſſue muſt proceed from the Act of God, to make them Tenants in Tail 
after Poſſibility, Sc. but in this Caſe it proceeded from the Act of the 
Parties. 
11 Co. So. b. So if Lands be given to a Man in Tail upon Condition, that if he does 
ſuch an AR, that he ſhall have the Land bur for Life ; ſuch Donee, upon 
Breach of the Condition, is but barely Tenant ſor Life, and not Tenant in 
Tail ares Poſſibility, fc. becauſe here by his own AQ it becomes 8 * 
Idle 


POSSIBILITY or ISSUE EXTINCT. 


ſible to have Iſſue inheritable to the Tail, which by his own Act he has de- 
ſtroyed and forfeited. 


A Feoffment was made to the Uſe of a Man and his Wife for their Lives, 11 Co, $0, 
Remainder to the Uſe of their next Iſſue Male to be begotten in Tail, Re- 31. 
mainder to the Uſe of the Huſband and Wife and the Heirs of tue! two Ce. Lit. 28, 
Bodies begotten, they having no Ifſue Male at the Time of the Feoffment ;;,. 
in this Caſe the Huſband and Wite are "Tenants in Tail executed; and up- Bowic'sCaſe. 


on the Birth of any Iſſie Male, their Eftate opens, and they become Te- 
nants for Life, Remainder to the Iſſue Male in Tail, Remainder to them- 
ſelves in Tail; and if the Huſband dies without having any other Iſſue, 
the Wife continues but Tenant for Lite, becauſe the Eſtate tail, which was 
once executed in her and in her Huſband, was changed into an Eſtate for 
Life by their own AQ, vet ſhe ſhall have the Privileges of Tenant in Tail 
apres Poſſibility, Ec. for the Inheritance which was once in her; for this 
is not like the former Caſe, where the Breach of the Condition r-ſpects 
what was granted; for in this Caſe the Birth of Iiſue Male ſhall not be pre- 
ſumed to diveſt the Privileges of Tenant in Tail, which were once legally 


veſted 1n her. 


Lands were given to a Man and his Wife and the Heirs of the Body of Co. Lit. 23, 
the Huſband, Remainder to the Huſband and Wife and the Heirs of their* 


o Bodies begotten ; upon the Death of the Huſband without Iſſue, the 
Feme ſhall no: be Tenant in Tail ares Poſſibility. &c. for by the firſt Li- 
mitation ſhe took only an Eitate for Tiie, and the Huſband an Eſtate in 
Tail General, and the Remainder over was a void Limitation, becauſe ir 
could never take Effect, for whatever Iſſue the Huſband and Wife had 
muſt inherit by Force of the firſt Limitation of the Tail General, becauſe 
all ſuch Iſſue are of the Body of the Hufband ; and when the Tail General 
is ſpent in him, there cannot poſſibly be any Ifſue to inherit the Remain- 
der in Tail ſpecial, becauſe ſuch Iſſue muſt be of the Body of the Huſ- 
band and Wiſe ; and while there is any Iflue in Being of the Body of the 
Huſband, i inherits by Force of the General Tail; ſo that the Remainder 
being void in its original Creation, the Wife had never an Eſtate of Inhe- 
ritance in her, and conſequently cannot be Tenant in Tail ares Poſſibility, 
Ec. becauſe ſuch an Eſtate can be carved only out of an Eftate-tail. 


* 


* (B) The Power this Tenant has over the Inhe- Tage 269 


ritance, and in what Heſpecs he 1s conſidered as 
a bare Tenant foz Lite, 


F Tenant in Tail ares Poſſibility, Ec. aliens in Fee, tis a Forfeiture of Co. Lit. 28. 
his Eſtate, becauſe, having no longer a deſcendible Eſtate in him, he 1100. 80. b. 
cannot transfer it to another, without the Prejudice and Diſheriſon of him 2 


in Remainder. 


If Tenant in Tail apres Poſſibility be impleaded, and makes Default, he Co. Lit. 28.3. 
in Reverſion ſhall be received, as upon the Default of any other Tenant 11 Co. 80. b. 
for Life, becauſe he having the Inheritance in him only ſhall be admitted to 3 


defend it. 


An Exchange by Tenant in Tail ares Poſſibility, Ic. with a bare Te- Co. Lit. 28. a. 
nant for Life, is good, becauſe both their Eſtates are of equal Continu- 11 Co. 80. b. 


ance and Duration only; ſo for the ſame Reaſon, if any Eſtate of Inherit- 


ance in Reverſion or Remainder deſcends upon him, the Eſtate-tail res 
Poſũi- 
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Poſſibility, 'Of 6 is merged, becauſe as to it's Duration, tis merely au 
Eſtate for Life, and in theſe Reſpects we may call him but Tenant for 
Life; yet in other Reſpects he has the Privilege of one who has an Eſtate of 
Inheritance. ä 

Doct. æstud. For he is diſpuniſhable of Waſte, ſo that he has Power over the laſting 

br. Improvements of the Land; for ſince he formerly had the Inheritance in 

Co. Lit. 27. him, which the Act of God has ſtripped him of, without any Default of 

1:Co. 80. a. his, the Privileges and Benefits of the Inheritance ſtil] continue in him; be. 
ſides, to puniſh this Tenant for Waſte, ſeems to be againſt the Deſign and 
Intention of the firſt Donation; for by that the Donor gave the Inherit. 
ance and an abſolute Power over the laſting Improvements, which are 
looked upon as Part of the Inheritance for their Duration, and con- 
ſequently it can be no Injury to him in Reverſion, nor beſides his In- 
rention in the Donation, if the Donee exerciſes the Power he was intruſted 
with by the Donor ; nor can the Donor revoke it, becauſe the Authority 
given by the Gift muſt continue as long as the Gift to which it was annexed 
continues, 

co. Lit. 25. b. He ſhall not have Aid of him in Reverſion, becauſe he having originally 

11 Co. 80, b. the Inheritance by the firſt Gift, has likewiſe the Cuſtody of the Writings 
which are neceſſary to defend it. | 

co. Lit. ay.b. For the ſame Reaſon he may join the Miſe in a Writ of Right, becauſe, 

1x Co. $8. the Deeds belonging to the Inheritance lying in his Hands, he may make 
out his Title without calling in the Reverſioner. 

Co,Lit.27.b, The Writ of Entry in Caſu confimili doth not lie upon his Alienation, 

11 Co. $0.b, as it does for him in Reverſion, upon the Alienation of any other Tenant 

F. N. B. 206. for Life, becauſe this Caſe is not conſimilis to that of "Tenant in Dower, 

Booth. 199. becauſe this Tenant had originally the Inheritance in him, which the Tenant 
in Dower never had. 

Co.Lit.27.b, If upon the Death of Tenant in Tail after Poſſibility, Oc. a Stranger 

11 Co, 80. b. intrudes, yet no Writ of Intruſion lies againſt ſuch Intruder, becauſe this 

Booth. 181. Writ is given only upon an Entry and Intruſion after the Death of a bare 
Tenant for Life, which this Tenant is not. 

co. Lit. 27. b. He ſhall not be called Tenant for Life in a Præcipe brought by or againſt 

z2Co, 80. b. him, becauſe his original Infeudation, by which he claims, was of an Eſtate 
of Inheritance, not of an Eſtate for Life. 


Eſtate 


Eſtate for Life and Occupancy. *Pige370 


(A) Chat Intereſt oz Pꝛoperty in Yand the Law 
calls an Eſtare foz Life, either when there are 
erpreſs Mozds in the Deed, oz when the Law 
creates it by Implication. 270. b- 

(B) Cho upon the Death of Tenant foz Life is to 
enjop the Land, and herein of Occupancy. 273. 


And, 


1. Of what Things a Man may make himſelf a Title 
to by Occupation. 273. 

2. What makes an Occupant. 275. 

3- The Way to prevent the General Occupant ; and 
herein of the Special Occupant, and the Alteration 
made in the Common Law by the Statute 29 Car. 


2. C. 3. 277. 


(C) How far Tenant for Life map diſpoſe of his 
Eſtate, either ſingly bp himſelf, oz bp joining 
with him in Keverſion ; and herein of his Foz- 
ielkure, cither by Common Law oz Statute. 
278, 


— 
* 


(A) What Intereſt oz Property in Land the Law 
calls an Eſtate foz Life, either when there are ex⸗ 
preſs UMlozds in the Deed, oz when the Law 
creates it by Jmplication. 


Fa Man lets Lands to one for Term of Life of the Leſſee, or any other, Lit. Sec. 56, 


| in this Caſe the Leſſee is Tenant for Term of Life; but in common 

Speech, he, who holdeth for Term of his own Life, is called Te- 
nant for Term of his own Life; and he, who holdeth for Term of ano- 
ther's Life, is called Tenant for Term of another Man's Life, or Tenant | 
per auter wie. 


W wo So 
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n So if a Man lets Land to another for Term of his own Life, and the 
e 1 Lives of A. and B. the Leſſee has a Freehold determinable upon his own 
Death, and the Deaths of A. and B. nor can there be any Merger of the 


I82, 


Freehold during the Lives of A. and B. into the Eſtate that the Leſſee has 

during his own Life; becauſe, though the Eſtate for a Man's own Life 

is greater than an Eſtate for another Man's Life, yet here the Leſſee has not 

two diſtin Eſtates in him, but only one Freehold circumſcribed with that 

Limitation as the Meaſure of its Continuance. 

as If a Leaſe be made to a Corporation cee for Life of the Leſſor 
this is a good Eſtate for Life, becauſe the Life of the Leſſor, which is wear- 


Rol. 53 * k . . 
— 8585 ing and will deteritiine, is the Meaſure of its Continuance. 


within the Words of the Leaſe, 21 E. 4. 76. Rol. Abr. 843, 


Lit. Sec. 283. If a Man leaſes Lands to another, without ſaying how long the Leſſee 
— Lit. 42, ſhall enjoy them, he ſhall have them for his own Life, if Livery be made, 
1 Abr. becauſe every Man's Gift is taken moſt ſtrongly againſt himſelf, and for the 
$46. Benefit of the Grantee, to avoid all Equivocation; but there is a Difference 
between ſuch a Leaſe made by Tenant in Fee-ſimple and Tenant in Tail; 
for if Tenar.t in Tail makes a Leaſe generally with Livery, the Leſſee ſhall 
have the Land but during,the Life of the Tenant in Tail, for that is the 
greateſt Eſtare he can lawſully make, the Power to leaſe then ceaſes ; and 
where a Man's Act will bear different Conſtructions, the Law, for no 
Conſideration, will make that Conſtruction which muſt be injurious to 
another. | 

Co, Lit. 183. So if Leſſee for Term of his own Life makes a Leaſe generally with Li- 
very; this the Law conſtrues an Eſtite for his own Life only; for if it were 
to be taken an Eſta te for the Life of the Leſſee, the Lab without any 
explicit Act of his own, would not only diſcontinue the Reverſion, but alſo 
forfeit his own Eſtate, which Conſtruction would make the Conveyance uſe- 
Jeſs and ineffeQtual ; for it would be in the Power of him in the Rever- 
ſion to enter into the Land for the Forfeiture ; and the Law will make 
no Conſtruction to do wrong, or in doubrful Expreſſions preſume a wrong 
ful Intention, it being alſo moſt for the Benefit of the Leſſee, that he ſhould 

have a rightful Eſtate. | | 1 
Rol. Abr. . 8 it is of Things which lie in Grant, as Rents, Reverſions, Commons, 
1 Oc. for if a Man grants theſe Things by Deed, without mentioning any 
Co. Lit. 42. a. particular Eſtate, the Grantee hath an Eſtate for Terin of his own Life, 
$ Co, 85. b. becauſe a Man's own Act is taken moſt ſtrongly againſt himſelf; and where 
the Words of the Deed will bear two Senſes without Injury to any one, the 
Purchaſer who. comes in upon a valuable Conſideration deſerves the molt 
Favour ; and the ConſtruQion that moſt enlarges his Intereſt is to be pre- 

ferred ; beſides, being ted to him, it cannot be ſuppoſed out of him, 

as long as the ſame Porto © continues. | | DE 

2 Abr. But if the King grants Land or Rent, and limits no particular Eſtate in 
wh the Gift, the Patentee has no Freehold, either for his own Life or the 1 


For ſince the : 

King is ſel- of the King. | 

dom known 8 

to make Market of his Titles, his Grants proceeding from his own Bounty, and not from any 
valuable Conſideration of the Patentees, ought not to be taken in a larger Senſe than the Words 
of themſelves import; and therefore where he has not explicitly ſet forth the Extent of his Boun- 
ty, the Law, with Reaſon, conſtrues the Grant in favour of the King, who is beſt Judge of the 
Services of his SubjeQs, and how far he intended to reward them, where the Words of the on 


ESTATE rox LIFE any OCCUPANCY. 
If an Eſtate be given to a Woman Dum fola fuerit, or Durante viduitate, Co, Lit. 42} 
er to a Man and Woman during Coverture, or as long as the Grantee ſhal la, 
dwell in ſuch a Houſe, or ſhall pay 10 J. yearly to the Grantor ; in all 
| ſuch Caſes, where there is no fixt Time appointed for the Determination 
of the Eſtate conveyed, the Grantees have Eſtates for Life, if the Ceremony 
required by Law to paſs a Freehold be obſerved ; as if Livery be made 
in caſe of Things corporeal, or a Deed be perfected in cafe of Things Page 272 


incorporeal. f 
+ See the Cloſe of the next Caſe, 


If I make a Leaſe to another till I go to Weſtminſter, the Leſſee has an Rol. Abr. 
Eſtate for Life; ſo if A. leaſes to B. till A. makes J. F. Bailiff of his Manor, $44+ , 

B. has the Freehold in him; for ſince there is no particular Time ſpecified, Co, Lite Tos 
but it is left indefinitely, when I ſhall go to Meſiminſter, or J. S. be made 

Bailiff of the Manor, and theſe Contingencies may or may not happen dur- 

ing the Life of the Leſſee, and the Livery transfers the Freehold to him ; 

ſo he muſt conſequently, by the Words of the Gift, enjoy it during his Life, 

if none of theſe Contingencies happen in that Time, upon which his Eftate 

is to determine. | 

If an Office be granted to a Man, to have and enjoy ſo long as he ſhall Co. Lit. 42. 2. 
behave himſelf well in it, the Grantee hath an Eſtate of Freehold in the Rol. Abr. 
Office; for, ſince nothing but his Miſbehaviour can determine his Intereſt, _ in 
no Man can prefix a ſhorter Time than his Life, ſince it muſt be his own par. 

Act, (which the Law does not preſume to foreſee) which only can make his 161-2-3- 

Eſtate of ſhorter Continuance than his Life; ſo if the Office had been 4 Mod. 173. 
nted to a Man quamdiu ſe bene geſſerit tantum, his Eſtate had not been 

25 for the Word Tantum ; for a Grant to a Man for fo long Time as he 

ſhall behave himſelf well, and for ſo Jong Time only as he thall behave 

himſelf well, are of equal Extent, and his Miſbehaviour in each Caſe de- 

termines his Intereſt, 

If a Man grants a Manor worth 10 J. per Annum to J. S. till he has re- Co Lit. 42. a. 
ceived 100 J. this is an Eſtate for Life, if Livery || be made; for though at Rol. Abr. 
the Time of the Grant the Manor be worth 10 J. and by that Computation $45. 
the 1001. muſt be paid in ten Years ; yet fince the Profits are uncertain, ö Co. 35. b. 
and may riſe or fall, there can be no definite Time fixed for the Limitation 
of the Leſſee's Eſtate; and therefore, ſince Livery is made, he muſt have a 
Freehold in the Manor determinable upon the Levying the 100 J. but in 
this Caſe, if no Livery had been made, the Leſſee had been only Tenant 
at Will ; for it cannot be a Leaſe for Years, becauſe the Determination of 
it is uncertain, and there can be no Freehold without Livery. 


See infra 273. the Statute 29 Car, 2. c. z. 


But if I grant a Rent of 10. to J. S. till he has received 100. this is Rol. Abr. 
an Eſtate for Years in the Grantee, for the determinate Sum, which is pay- 845. 
able yearly, muſt neceſſarily in ten Years amount to the 1001. and conſe. co. ird. 
quently it is evident at the Commencement of the Grant, when the Intereſt 


of the Grantee is to determine. 
If I grant to another common of Turbary in my Land, to dig and Rol. Abr. 


carry away at his Will, there being no particular Eſtate limited in the 45. 
UC 2 Grant, 


4 & I # a — # # 2 — 4 2 2 "i 44. Py * Mu. _ — 


— 


do not declare it; and therefore ſuch Grant, being capable of a double Conſtruction, is void for 
the Uncertainty, and ſhall not paſs ſo much as an Eſtate at Will; becauſe moſt Grants proceed - 
ing from the Inſtigation and Application of the Subject, they ought to know what they aſk 
and if that does not appear, nothing ſhall pals from the King for tae Uncert-inty. Rol. Aur. 


$45. Dav. 43, 45. Co. 43. 49. | : 
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Grant it muſt be conſtrued in Favour of the Grantee, to continue dur. 


ing the Life of the Grantee, for the Words, at his Will, cannot refer ww 


Rol. Abr. 
845. 


the Eftate in the Common, but to the Privilege given to the Grantee to dig 
and carry away, which by the Grant he may uſe at his Will and Plea- 
ſure. 457 | 
If a Man ſeiſed of Land in Right of his Wife for Life, | bargains and 
ſells ir by Indenture inrolled, the Purchaſer has an Eſtate for his Life de- 
terminable upon the Coverture ; for the Conveyance being by Bargain and 
Sale transfers no more than the Huſband may lawfully paſs, which is an 
Eſtate during the Coverture; for ſo long he has an Eſtate in the Free- 
hold of his Wife, and may lawfully diſpoſe of it; and fince it can not be 
foreſeen when the Coverture will be diſſolved, the Leſſee mult conſequently 
haze the Freehold determinable with the Coverture, ſince the Bargain and 
Sale upon the Statute is equivalent to Livery at Law, to transfer the Free- 
hold. 


Co.Lit.42.2. If the King grants an Office at Will, and grants a Rent to the Paten- 


29 Car. 2. 
C, Jo 


tee for his Life, for the Exerciſe of his Office; this is no abſolute Eſtate 
for Liſe, becauſe the Rent being granted on Account of the Office, and 


*Page273* in Diſcharge of the Duty of the Place, whenever his Intereit in the Office 


ceaſes, the Rent is determined, becauſe ic was firſt granted for the Exerciſe 
of the Office which he is no farther concerned in. 

And here it nny be proper to obſerve, that thouzh, by the Common 
Law, the lnveſliture of Livery was the only Solemnity required to convey 
the Freehold, yet now, by the Statute of Frauds and Perjuries, it is enadted, 
T hat all Leaſes, Eſiates, Int veſts of Freefnld, Ec. in any Lands, Tenements 
or Hereditaments, made or created by Livery and Seifin only, and not put in 
Writing, and figned by the Parties ſo making or creating the ſame, or their 


Agents thereunto lawfully authorized by Writing, ſhall have the Force and 
- Effet of Leaſes or F/lates at Will only, and ſhall not either in Law or Equity be 
- deemed or taken to have any other or greater Force or Effed. 


(B) Who upon the Veath of the Tenant koz Tife is to 


enjop the Land; and herein of Occupancy. + 


+ Few if any of the following Caſes as to Occupancy are now Law, fince the Alterations by 
Statute which vide pat 278. But they ſhew the Learning relative to Occupancy, which may, on 
ſome Ocaſions, be of Uſe, 


Co. Lit 41.b. JF a Man leaſes, to J. S. and J. §. dies, the Land returns to the Leſſor, 


Cro. Eliz, 
18a. 


could not claim it, becauſe they were not comprehended in the Words - 


4A becauſe, the Life being ſpent for which the Land was granted, it muſt 
neceſſarily come back to the old Proprietor ; but if the Leaſe had been 
made to F. S. during the Life of A. and the Leſſoe had died leaving Ceftui 
que vie; or if in the former Caſe J. S. had granted over his ERate to B. and 
B. had died; in theſe Caſes he that firſt took Poſſeſſion of the Land was 
lzwfully the Tenant, for the Reverſioner could not claim in either Caſe, 
becauſe he had parted with it during the Life of A. in one Caſe, and of J. S. 
in the other; and J. S. cannot have any Right, for that were to act con- 
trary to his own Grant, and to claim an litereſt which he had transferred 
to another; and the Tenant per auter vie being dead, his Deſcendants 


© 77 -'» Oo» . 5 wm. 
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the Feudal Donation ; and therefore the firſt Occupant muſt be the right- 
ful Tenant, fince this, like all other Things which are derelict and without 
an Owner, belongs to the firſt Occupier or Poſſeſſor; but, the better to 
underſtand this Matter, we ſhall confider, 


1. Of what Things a Man map make himſclf a 
Title to bp Occupation. 

2. What makes an Occupant. 

3- The Wap to prevent the General Occupant ; 
and hezcin of the Special Occupant, and the 
Alteration made in the Common Law, bp the 
Statute 29 Car. 2. cap. 3. 


1, Of what Things a Man may make himſelf a Title to by Occupation, 


There can be no Occupant of Things which lie in Grant, and which Vaugh. 109, 
cannot paſs without Deed, as Rents, Advowſons, Commons, Reverſions, 200. 
Ce. becauſe theſe Things having no natural Exiſtence, but conſiſting purely Co, Lit. 41. 
in the Agreement, and depending on the Inſtitution of the Society for * Abr. 
their Being, no Man can enter to poſſeſs them; beſides, as theſe Things 150. ; 
are framed and have their Exiſtence by the municipal Laws of the Nation, Cro. Eliz, 


ſo thoſe Laws have eſtabliſhed the Solemnity of a Deed to transfer them; 721, 901. 


from whence it follows, that, fince no Man can make himſelf a Title to * Page 274 
theſe Things without Deed, whoever claims them muſt ſhew he is a Party 

to the Deed before he can derive himſelf a Title to the Things contained in 

the Deed. * 

Therefore if a Rent be granted te A. during the Life of B. and A. dies, vaugh. 199. 
living B. the Rent is determined; becauſe the Grant being originally made 
to A. only, and when he dies no Body can claim it as-Occupant, becauſe 
there can be no Entry into it to poſſeſs, nor by the Deed, becauſe no one 
was Party to it but 4. it muſt follow, that when nobody can take by the 
Grant, it muſt ceaſe as a void Grant, or as if it had never been made; and 
conſequently the Reverſion muſt neceſſarily commence. 

If a Rent be granted to A. during the Life of B. Remainder to C. if A. Vaugh. 200, 
dies living Czftui que vie, the Remainder which was limited to C. commences Mo. 664. 
immediately; for the particular Eftate in the Rent muſt determine, when 
nobody can enjoy it; and conſequently the Remainder muſt rake Place, 
which was to commence upon the Determination of the particular Eſtate, 

But if a Rent be granted to A. and B. during the Life of C. to the Uſe cro. Eliz. 
of C. if 4. and B. die, C. ſhall enjoy the Rent during his own Life; for the 721. 

Rent being granted to H. and B. to the Uſe of C. is by the Statute of Uſes Caw49's 
executed in C. as an Eſtate for his own Life; ſo that the Lives of 4. and Cate. 
E. are no ways material; for the Eſtate being executed by the Statute to 
the Uſe which was limited to C. during his own Life, he mult by the Grant, 
3 EIS. the Death of A. and B. enjoy the-Rent during his own 
ife. 5 

If there be two Jointenants for Life, and one is a Feme Covert, and the 2 Rol. Abr. 
Baron and Feme levy a Fine to the other Jointenant, and thereby grant 86, 403. 
totum & quicquid in the Land, for the Life of the Wife, upon the Death of _ Jac. 
the other Jointenant, there ſhall be no Occupant during the Lite of the p; face and 
Feme; but the Feoffor may enter ſor the Fine incurred by way of Re- $:awen, 
Jeaſe, and then the other Jointenant muſt have claimed the whole from the 
irit Feoffment, ſo could have had the whole but for his own Life. 


But 
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Vaugh, 196. But though there be no Occupancy of Things which lie in Grant, yet 
they may be occupied as appendant to Things which paſs by Livery, and 
which may be occupied ; as if a Manor conſiſting Part in Demeſne and 
Part in Services be leaſed to A. for the Life of B. upon the Death of 4 

| whoever firſt enters and occupies the Demeſnes has alſo the Services; ſo 

| the Occupancy of a Manor is the Occupation alſo of the Advowſon appen- 
dant to the Manor; for though neither the Services nor the Advowſon are 
ſeparately in their own Nature capable of an Occupancy, yet as they be. 
long and are appendant to Land which is ſubje& to Occupation, the Oc. 
cupant of the Demeſnes has a Right to the whole Manor, becauſe the Occy- 
2 making no Severance or Alteration in the Manor, be, that has a 
ight to the whole Manor by Occupation, muſt neceſſarily have a Right 
to all its Parts. 

Vaugh, 196. So the Occupant of a Houſe ſhall have the Eſtovers, or Way leading to 
the Houſe ; for ſince theſe Things pertain to the Houſe, and the Occupation 
of the Houſe makes no Severance of them, they muſt neceſſarily remain az 
they were before the Occupant entered, and then the Poſſeſſor of the 
Houſe enjoyed the Eſtovers or Way allo. 

Cro. Elz. 55. If a Leaſe be made of Lands to J. S. for Life, kabend. to him, and 4, 

Hob. 313. and B ſucceſſively, A. and B. cannot take the Lands in Poſſeſſion, becauſe 

wa rr I not named in the Premiſſes, nor by way of Remainder, becauſe the In- 

tent of the Deed appears to give it them in Poſſeſſion by the copulative 
Words, and by joining them with J. S. who is to take in Poſſeſſion; nor 
can there be any Occupancy upon the Death of J. S. becauſe 4. and B, are 
mentioned in the Deed, as Perſons to take an Eſtate, and not to make a 
Limitation of the Lands to J. S. during their Lives; ſo that the Leaſe in 
®Page 275 * Effect is no more than to J. S. during his own Life, and conſequently up- 
on his Death it muſt returu to the Leſſor, fince the Life is ſpent for which 

be granted it. 

Co. Lit. 47. If "Tenant in Dower, or by the Curteſy, of Lands, grant over their Eſ- 

2 Rol. Abr. tate, and the Grantee dies during their Lives, whoever firſt enters ſhall be 

Pam ., Occupant; for tho their Eſtates are created by Law, yet ſince they are to 

Vide c enjoy it during their own Lives, the- Reverſioner has no Right to enter till 

Eliz, 58. their Deaths ; nor can they enter upon the Death of the Grantee, becauſe 

ttis were to ad; contrary to their own Grant, which conveyed their Eſtates 
during their own Lives, conſequently, ſince the Poſſeſſion is vacant and de- 
relict by the Death of the Grantee, he that firſt enters to poſſeſs is the Oc- 
cupant, and ſhall enjoy the Land during the Life of Tenant in Dower, or 
by the Curteſy, though they cannot be ſaid to be Tenants in Dower, or by 


the Curteſy. 
2 Rol. Abr. If a Leaſe be mace to A. and B. for their Lives, and the Life of the 
189. longeſt Liver of them, and they make Partition, and then A. dies, the 


Leſſor ſhall enter into his Part; and there can be no Occupancy, for B. has 
no Title to it, becauſe the Right of Survivorſhip was loſt by the Partition 
which deſtroyed the Jointenancy ; nor will the Words to the longeſ Liver 
be of any Ule to B. becauſe they were void at firſt, being no more than the 
Law implied in the joint Eſtate ; nor can there be any Occupancy, becauſe, 
after the Partition, each of the Leſſees have but an Eſtate for their own 
Lives in their ſeveral Moieties, and conſequently the Reverſion, which is 
to commence when the particular Eſtate determines, muſt neceſſarily take 
Place, for there can be no Occupant where another has Right, as the Re- 
verſioner has in this Caſe upon the Death of A. and B. 

Co. Lit. 41. There can be no Occupant of any of the King's Poſſeſſions; for if the 

2 Rol. Abr. King grants Lands to A. during the Liſe of B. and A. dies living B. the 

TIO Law allows no Man to gain the Poſſeſſion which is now vacant by the 
Death of A. but preſerves it for the King ; for, he N in the 


Care and Buſineſs of the whole Nation, ought not to ſuffer in his 1 
c 


ern 


oe 
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Eftate and Concerns ; alſo no Man can make himſelf a Title to any of the 
King's Poſſeſſious without Matter of Record. | 


2. What makes an Occupant. | 


Occupancy in Land being nothing elſe than the taking Poſſeſſion or ap- vaugh. 188. 
priating that Part which every Man had a Right to as much as another, 

it follows, that a Claim without an actual Entry makes no Occupation, be- 

cauſe, notwithſtanding the Claim, the Poſſeſſion is ſtill vacant, and ſuch 


Claim leaves no Marks of an Approbation; beſides that, ſince the Occu- 


pancy in Civil Societies follows the natural, and a mere Claim makes no 
natural Occupancy, becauſe a Man's natural Right extends no farther than 
Poſſeſſion and Uſe, and not to what he may only wiſh for, by Conſequence, 
if a Claim doth not remove jt out of the State of Nature, the Occupancy 
in Civil Societies, according to the Nature of Things, muſt be an actual 
Poſſeſſion, and not a bare Claim. 
Riding over the Ground to hunt or hawk makes no Occupancy; for tho' Co.Lit,41.b, 
this be an actual Entry, yet (being only tranſitory and to a particular Pur- 
poſe, which leaves no Marks of an Appropriation, or of an Intention to poſ- 
ſeſs for the ſeparate Uſe of the Rider) can gain no Occupancy; the Inten- 
tion of the Perſon being to denominate his Action according to the Rule 
uod aſfectio tua imponit nomen Operi tuo. 
If A. Tenant pur auter wie leaſes to B. at Will, and B. enters and is poſ- Vaugh. 18g, 
ſeſſed, and then 4. dies, and J. S. enters as Occupant, yet he is no Occu- 191 


pant, becauſe the Poſſeſſion was taken up by B. before, and B. being found Cle. Jae. 


in Poſſeſſion (which prevents any other Occupant) the Law caſts the Free- Ait. 


. ® hold on him, not only to prevent any Abeyance, but that there may be a. Page 276 


Tenant to do the Services, and to anſwer to the Precipe of Strangers. 

If Tenant par auter vie makes a Leaſe for Years, and dies, the Leſſee for 2 Rol. Abr - 
Years being in Poſſeſſion ſhall be Occupant without any Act of his declar- 151 - +» 
ing his Intention to be ſo ; for being already in Poſſeſſion, the Law does not * WO 
put a Man to claim or enter into that of which he has already Poſſeſſion, VS 194. 
and in whomſoever the Law finds the Poſſeſſion, there it caſts the Freehold Comp. 
for the former Reaſons ; nor is the Leſſee for Years injured by it, for he Incum. 348. 
purchaſed his Eſtate ſubject to this Contingency of being merged by Oc- 
eupancy. 

But i Tenant in Fee- ſimple makes a Leaſe for Years to J. S. and after Co Lit.41.b, 
ouſts him, and makes a Leaſe to A. for the Life of B. J. S. re-enters, and 2 Rol. Abr. 
A. dies, the Leſſee for Years is no Occupant ; for though he is found in!“! 
Poſſeſſion, yet it is by a Title ſuperior to the Leaſe for Life, and ſinee he 
did not purchaſe the Term art firſt under the Contingency of a Merger by 
Occupancy the Law will not permit the Leſſor by any Act of his to de- 

{troy the Title he himſelf made; nor will the Law merge the Term, for 
that were to deſtroy the prior Title of J. S. contrary to the Rule of Law, 
that Aus Legis nemini facit injuriam. oy 3 

If A. Tenant pur auter wie leaſes to B. for Years, and B. makes a Leaſe 2 Rol. Abr. 
at Will to C. if A. dies, living Ceſtui que wie, C. ſhall be the Occupant, be- 667: 
cauſe, being in Poſſeſſion, the Law gives him the Freehold ; and though B. Lit. 41. 
ſhould enter upon him and claim as Occupant, yet that would make no , gulſt. 11 
Alteration in the Caſe, becauſe C. becomes Occupant immediately on the Dyer 328. 
Death of A. and what one Man is already poſſeſſed of another cannot gain in Margine, 
by Occupation, for Occupancy only gives a Right where no Man had it Tom. In- 


before, but the Term of B. is ſlill in Being, becauſe C. is to have the Free- 348. 


hold as A. enjoyed it, which was ſubject to the Leaſe for Years. 
If Tenant pur auter vie makes a Leaſe for twenty Years to B. reſerving Co. Lit. 41, 
51. Rent, and B. leaſes to C. for ten Years, reſerving 30. Rent, if the Te- Vaurh. 190. 
nant 
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nant for Life dies, C. ſhall be Occupant, becauſe he is in Poſſeſſion, but 
yet he ſhall have the Freehold only as a Reverſion on the Leaſe of twenty 

ears; and therefore, fince the Term of ten Years is not merged, C. muſt pay 
the 3/. to B. and B. muſt pay the Rent of 5 J. to C. becauſe C. as Occupant, 
comes in the Place of Tenant for Life in all Reſpe&s, and muſt anſwer the 
Services over, is ſubject to the Conditions, and to all Charges of Te- 
nant for Life, and conſequently ought to enjoy all the Benefit and Profit 


of it. 
3 Bulſt. 12, So if Tenant pur auter vie makes a Leaſe for Years to A. Remainder to 
13. B. for Years, and the Leſſee for Life dies, A. ſhall be Occupant and have 


the Freehold, becauſe the Law finds him in Poſſeſſion ; but his Term is 
not merged, becauſe of the intermediate Intereſt of B. which he muſt pre- 
ſerve, becauſe, coming in the Place of the Tenant pur auter wie, he is obliged 
to take the Freehold under the Charges he laid on it, and in the ſame 
Manner he enjoyed it, which was ſubject to the Leaſe for Years ; and there- 
fore, tho' the Freehold be caſt on him, yet he holds it by way of Re- 
verſion upon the Remainder for Years. Pe | 
2 Rol. Abr. If Tenant pur auter vie dies, and J. S. firſt enters, and claims in Right 
151. of J. D. yet J. S. himſelf ſhall be Occupant, becauſe the Freehold, being 
N caſt on him who firſt takes Poſſeſſion, cannot be deveſted out of him without 
unt 1. ſolemn Act of Notoriety. | hs 
Lev, 202. If Tenant pur auter die makes a Leaſe for Years to A. in Truſt for 
Sid, 346, himſelf for Life, and after his Death in Truſt for his Wife for her Life; 
2 Keb. 148. J. enters, but ſuffers the Leſſee for Life to enjoy the Land; the Leſſee for 
Life dies, and the Wife finding the Poſſeſſion vacant enters, and was ad. 
judged Occupant ; for though upon the Death of Tenant for Life (whom 
he ſuffered to enter and take the Profits) he had ſo far a Poſſeſſion in Law 
Page 277 * before any actual Entry, that he might have an Action of Treſpaſs ; yet 
that made him no Occupant, becauſe nothing but an actual Poſſeſſion makes 
an Occupant, which the Wife firſt took in this Caſe. SS 


3. The Way to prevent the General Occupant, and herein of the Special 
Occupant, and the Alreration made in the Common Law by the Statute 
29 Car. 2. c. 3. . | 


Lit. Sect. If Lands be given to the Leſſee and his Heirs, during the Life of another, 
729. the Heir comes in as Special Occupant upon the Death of the Tenant for 
Co. Lit. 41. Life, becaſe he is included in the Words of the Donation, which gave 
b. 333.2. him a Right to the Land upon the Death of the Leſſee, and conſequently 
prevents an Occupancy, which is admitted in other Caſes, becauſe no Man 
has a Title to the vacant Poſſeſſion, | 
2 Rol. Abr. So if Leſſee for his ownLife leaſes to B. and the Heirs of his Body, du- 
151, ring the Life of the firſt Leſſee; if E. dies during the Life of his Leſſor, 
the Heirs of his Body ſhall be Occupant. 5 
2 Rol. Abr. So if the Leſſee had made ſuch a Leaſe to his Leſſor, and the Leſſor had 
150. died during the Life of the Leſſee, the Heir of his Body ſhall be Occupant ; 
18. 3. 44. b. for this is no Surrender, becauſe the firſt Leſſee has a Poſſibility of Re- 
verter upon his Lefſor's Dying without Heirs of his Body. 
oaks, Tenan pur auter wie may limit the Term to a Man and his Heirs, or to 
If Tenant the Heirs of his Body, and ſuch Eſtate ſhall deſcend, and is not within the 
pur auter vie Statute de donis. 
ſettles the | 


Term to the Uſe of himſelf in Tail, Remainder to J. S. Equity will not ſu ſuch Remain- 
der for the Benefit of J. S. Vern, 22 5-6, Ow | 


1 
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"If Lands in Borough Engliſh be given to A. and his Heirs for the 2 Lev, 138. 
Life of B. and A. dies in the Life of B. leaving two Sons, the youngeſt ſhall 3 Keb. 475, 
be the Special' Occupant, becauſe the Heir, that is Repreſentative of the = 
Father as to Land of that Nature, muſt be the Occupant, fince the Heir augh, 201, 
muſt take by Deſcent, and not by Purchaſe, 

If a Leaſe be made of Land to J. S. his Executors and Aſſigns, during Dyer 328, 
the Life of B. the Executors of J. S. ſhall be the Special Occupants, if 3 
he dies in the Life of B. for though it be a Frechold, which in Courſe . — 
of Law would not go to Executors, yet they may be deſigned by the in their 

rticular Words in the Grant to take as Occupants ; and ſuch Deſignation Hands be- 
will exclude the Occupation of any other Perſon, becauſe the Parties fore the Stat, 
themſelves, who originally had the Poſſeſſion, have filled it up by this Ap- 79 Car. 2 e. 
pointment. 25 W 

But if a Rent be granted to J. S. and his Executors, during the Life, Rol. Abe 
of B. by the Death of J. S. the Rent is determined, becauſe the Executors 151. 
cannot take as Special Occupants, ſince the Nature of the Thing lying in 
Agreement is not capable of Occupation, nor can they take by the Grant, 
becauſe then they muſt take as Repreſentatives, which they cannot be of 
a Freehold ; and the Law will not permit People at their Pleaſure to vary 
the Courſe of Deſcents. 

80 if 2 Rent be granted to A. his Executors and Aſſigns, during the Life Vaugh, 199, 
of B. and A. dies inteſtate, the Adminiſtrator cannot claim the Rent; not 200. 
as Occupant, becauſe no Man can make himſelf a Title to Rent by way of gn 
Occupancy; nor by the Deed, becauſe he is not Aſſignee within the Words Mo. 664. 
of the Grant by the Letters of Ad:niniſtration, therefore the Rent is de- Yel.g. Salter 
terinined, fince none can claim it as Occupant. and Butler. 

Yet if the Rent be granted to a Man and his Heirs during the Life of Vaugh, 201 
another, and the Grantee dies, his Heirs ſhall take as Special Occupants ; 2 Rel. Abr. 
* for tho in Point of Property the Rent is not capable of Occupation, yet 151. 
fince the Heirs are included in the Grant, and they are capable of taking * Page 278 
the Freehold as Repreſentatives of the Grantee, which the Executors are Bulit. 135. 


not in the former Caſe, it is but Reaſon the Rent thould not determine while ow. Jac. 


any Perſon compriſed in the Grant is capable of Taking, Bowles and 
Peer. Vel. 9. 


So if an Annuity be granted to A. and his Heirs during the Life of B. Zuid. 
if A. dies before B. his Heirs ſhall have the Annuicy, becauſe the Heirs Co. Lit,338, 
of A. being the proper Repreſentatives to take the Freehold deſcending from a. 
him, ſince they are compriſed in the Grant, the Grant cannot ceaſe or be 2 Rol. Abr. 
void while they are in Being, and the Life not ſpent for which the Grant“! 


was made, f | 
But tho? all or moſt of the above Caſes might formerly have been good 29 Car. a, 
Law, yet now by the Statute of Frauds and Perjuries it is enacted, That c. 3- f. 42. 


any Eſtate pur auer vie thall be deviſeable by Will in Writing, ſigned by 


o 


the Party ſo wag Fo ſame, or by ſome other Perſon in his Preſence, (a) But ſhali 


and by his expreſs Directions, atteſted and ſubcribed in the Preſence of _—_—_— 
Deviſor, by three or more Witneſſes ; and if no ſuch Deviſe thereof be Debs by 


made, the ſame ſhall be chargeable in the Hands of the Heir, if it ſhall gond or 
come to him by Reaſon of a Special Occupancy, as (a) Aſſets by Deſcent ; Specialty, in 
; „ which the 
Heir is bound, and not Debts by ſimple Contract. 2 Vern. 710. If Tenant pur auter Vie dies in- 
teſtate, and Adminiſtration is granted to J. S. the Adminiſtrator is not obliged to diſtribute this 
Term amongſt the next of Kin, as Part of the Inteſtate's Perſonal Eftate, but ſhall have it him- 
ſelf as Occupant, for it ſtill continues a Freehold ; and the Al eration made by the 29 Car, 2. 
c. 3. was only with reſpec to Creditors, that is, if it comes to the Heir as Special Occupant, he 
ſhall be anſwerable for his Anceſtor's Debts as far as he is bound; and if two Executors or Ad- 
miniſtrators, they for all Debts generally; but it ſhall not be Aſſets to pay Legagies, except ſuch 
as are particularly deviſed thereout. Mich, 8. Will. 3. in B. R. between O/dbam and Pickering. 
2 Salk, 464. per rotam Curiam, But ſee now 14 Geo. 2. c. 20. ſ. g. whereby Diſtribution ſhall be 
made of Eſtates pur auter Vie, whereot there is no Special Occupant, and which are net deviſed, 
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ns in caſe of Lands in Fee-ſimple ; and in caſe there be no Special Oecu- 


pant thereof, it ſhall go to the Executors or Adminiſtrators of the Party that 
3 Eſtate thereof by Virtue of the Grant, and ſhall be Aſſets in their 
nds. | 15 


(C) How far Tenant foz Life map diſpoſe of his Ef: 
© rate, either ſingly by himſelf, oz by Joining with 
him in Kieverſion ; and herein of his Fozfeiture, 
either by Common Law oz Statute. 


Digeft. Feud, * 


2 Y the ancient Feudal Law no Man could alien without Licence from 
16. 2. Lit, 


* the Lord of the Fee; but any Alienation or Diſpoſition was then a 
5 Forfeiture; but in England, where the allodial Property prevailed in the 
lib, Saxon Times, they were allowed to alien (5) ſome Caſes, which Privilege 
Caſe 32. was not only confirmed, but alſo enlarged and made general by Magna 
t. 287. Charta; ſo that by that Act the Feuditary might alien to whom he plealed, 
Staundf. provided he leſt ſufficient io anſwer the Lord's Services, which ſeems to 


Prer, 28. a 


(3) in, In have been a Privilege mightily contended for. 


Remuneratio- ; 

nem Serwitii, that is, for Services done to the Feud, as for Services done in the Wars by the Feudal 
Tenant, or in Peace, by Ploughing the Feud at Home; both theſe being either for the Profit or 
Honour of the Feudal Lord, they formerly valuing themſelves upon the Number and Honour of 
their Tenants. 2dly, In Frank-marriage with the Daughter of the Feuditary, or ſome other of 
his Blood, becauſe this multiplied Tenants to the Lord. zdly, In Frankalmoigne or Free Alm, 
the Superſtition of the Times allowing it for the Good of the Soul, Glanvil, lib. 7. cops 1. 44 
Stamf. Prar. 27, 28. 


page 279 Vet notwithſtanding this Law, if Tenant for Life aliens in Fee, this is 
2 Inſt, 65. till a Forfeiture, for that Statute only permits a lawful Diſpoſition, but does 
22 Abr. not allow any Alienation to the Prejudice of him in Rex erſion, and there- 
2 4 52. fore where Tenant for Life takes upon him to transfer the Fee - ſimple, it is 
A a Renunciation of the Feud, and contrary to his Oath of Fidelity; ſo if 
Tenant for Life aliens to another for the Life of the Alienee ; this is a For- 
feiture, for it can be no lawful Alienation within Magna Charta, becauſe it 
is palpably to the Prejudice of him in the Reverſion. 
Rol. Abr. If A. Leſſee for Life leaſes to B. for the Life of B. if A. lives ſo long ; 
$54. this is a Forfeiture of As Eſtate, becauſe B. has an Eſtate for his own 
Life, though under a Contingency, which muſt neceſſarily deveſt the 
| Reverſion. 
Cre, Jace But if A. Leſſee for Life, levies a Fine to B. for the Life of A. to thc 
Capi verſus Uſe of B. for his own Life, this is no Forfeiture ; for the Eſtate granted 
Dad. by the Fine was only for the Life of A. and the Limitation of a greater 
Rol. Abr. Uſe can be no Forfeiture, for the Eſtate out of which the Uſe ariſes 1s only 
$54 during the Life of A. 
Cro. Eliz, Huſband ſeiſed of Lands in Right of his Wife for Life, and they both 
237. by Deed of Feoffment convey the Land to J. S. and his Heirs, habend. to 
5 0 _ ir him and his Heirs, to the Uſe of him and his Heirs, for the Life of the 
Baronang Wife ; this is a Forfeiture of her Eſtate ; for there being a Fee-ſimple 
Feme be conveyed to J. S. by the Deed and Livery, the Words of Reſtraint for the 


Tenants for Life of the Wife refer only to the Limitation of the Uſe, fo that the 
Life, and Fee- 
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Fee-fimple remains ſtill in the Feoffee ; but this it ſeems is a Forfeiture only they both 
during the Coverture, | | | | join 10 4 
eoffment, 


or the Huſband alone; theſe are Forfeitures, but they affect the Wife only during the Coverture 3 
for ſhe can be bound by no Act of hers without Examination in a Court of Record. Rol. Abr. 


$51, 8. Co. 44- 


If Tenant for Life makes a Leaſe for Years, this was never looked upon 8 Co. 45. 
to be a Forfeiture, becauſe the Leſſee for Years was originally but a Bailiff Co. Lit. 
to the Freeholder, and the Tenant for Life only had the Freehold, and was 33˙ b. 
to anſwer the Services, and he in Reverſion was no ways affected by it, be- 
cauſe there was no Inveſtiture or other Act of Notoriety done to diſpoſſeſs 
him of his Reverſion; but upon the Death of Tenant for Life the Termor's 
Intereſt ceaſed, becauſe the Perſon from whom he derived his Authority as 
Bailiff being dead, the Authority muſt neceſſarily ceaſe with the Perſon that 

need it; and in this Cafe, if Tenant for Life enters upon his Leſſee, and 
makes a Feoffment to another, this is a Forfeiture of his whole Eftate, but 
the Term for Years continues, becauſe the wrongful Act of Tenant for Life 
ſhall not prejudice a Stranger's Intereſt ; and if he in Reverſion enters, he 
muſt take it ſubject to the Charges he had Power by Law to lay on it; yet 
in this Caſe, if Tenant for Life had entred and committed Waſte, this had 
been a Forfeiture of his Eſtate, and the Term had been Joft too; but this But for this 
is by the expreſs Words of the Statute of Glouceſter, which gives the Place _ a 
waſted as a Penalty to him in Reyerſion, and cannot be done if the Term oe. 
continues notwithſtanding the Waſte. 

Of Things which may be transferred without the Notoriety of Livery Co. Lit. 251, 
and Seiſin, ſuch as Rents, Advowſons, &c. which lie in Grant, a Man Co. 1. 
cannot by any Diſpoſition or Act in Pais forfeit them; and therefore, if þ * 
Man ſeifed of a Rent, Advowſon, or Common for Life, grants them by“ 
Deed to another in Fee, this 1s no Forfeiture, + for this can be no way pre- 
judicial to him in Reverſion, becauſe, ſhould the Grantee claim an Eftate 
in Fee, he can make no Title without the original Grant made to his Grantor, 
by which it muſt appear what Intereſt he had, and conſequently what Eftate 
he could convey ; and ſo the Grantee, notwithſtanding the Grant in Fee, can 
claim no larger Eſtate than his Grantor had Power to make, and ſo he in 
Reverſion can receive no Prejudice. 


Þ+ Centra of a Fine, See infra 280. 
So if Tenant for Life of Lands, by Indenture inrolled, bargains and e Page 280 


ſells them to J. S. and his Heirs ; this is no Forfeiture, but the Bargainor 6 Co. 14. b. 
paſſes only what he may lawfully paſs ; for though by the Statute 27 H. 8. 


c. 10. Deeds inrolled grew a common Conveyance for transferring of 


Lands, which could not paſs at Common Law without the Inveſtiture of Li- * 
very; yet being a Manner of Conveyance know before at Common Law, 
it was conſtrued to have no new Effect given it by the Statute, but what the 
Statute expreſſed. | | 

But if a Man be ſeiſed of a Manor for Life, to which an Advowſon is ap- Rol. Abr. 
pendant, and he aliens one Acre, or the whole Manor, with the Advowſon 854. 
in Fee; this is a Forfeiture of the Advowſon ; for as it is a Forfeiture of the 
Acre or Manor to which it is appendant, fo it muſt be alſo of the Advow- 
ſon, ſince the Alienation makes no Severance of them. 

If Leſſee for Life of Lands aliens in Fee upon Condition, and enters Rol. Abr. 
for the Condition broken, yet the Leſſor may enter for the Forteiture. 858. 


Co. Lit. 2 53. 
Palm. 202. So if Tenant for Life aliens upon Condition, that if he himſelf pays 10 /. ache 
ſhall re-enter, and that if he fails in Payment, that then the Alienee ſhall have the Fee-fimple, 
tho' he pays the Money; yet the Reverſioner may enter for the Forfeiture, becauſe the Fee was 
transferred immediately upon the Alienation, which was a Renunciation of the Feud, and con- 
ſequently a Forfeiture. Rol. Abr. 8 56. It 
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Co. Lit. If Tenant ſor Life levies a Fine, by which the Reverſionn is deveſted . 

251. b. this is a Forfeicure, becauſe it is a more ſolemn Renunciation of the Feud 
than any Alienation in Pars can be. 

Rol. Abr. So it is of a Rent, Advowſon, or any Thing elſe that lies in Grant; 


_ 201 for if Tenant for Life of them levies a Fine, it is a Forfeiture ; for though 
21 the Fine being of a Rent, c. paſſes no more than it may lawfully paſs, 
yet being a public and folemn Renunciation of the Eftate for Life, in a 
Court of Record, this amounts to a Forfeiture, and ſo differs from a Grant 

„ 7, 72 
Cigellius Another Way of Forfeiture in a Court of Record 1s, by claiming a greater 


_ 32" Eſtate than he had by the Feudal Donation, or by affirming the Reverſon 
27 to be in any other Perſon than his Lord. This ſeems to be grounded on 2 
Rule in the old Feudal Law, that if a Vaſſal denied that he held the Feud 

of his Lord, and it was proved againſt him, ſuch Denial was a Forfeiture ; 

now this Denial may be when the Vaſſal elaims the Reverſiou himſelf, or 

accepts a Gift of it from a Stranger, or acknowledges the Reverſion to 

be in a Stranger; for in all theſe Caſes he denies that he holds the Feud 

from the Lord ; bur, as by the Feudal Law, the Vaſſal was to be con- 

victed of this Denial, fo in our Law theſe Acts which plainly amount to 

a Denial muſt be done in a Court of Record, to make them a Forfeiture; 

for ſuch Act of Denial appearing on Record is equivalent and equally 
concluſive as a Conviction upon ſolemn Trial ; and all other Denials, that 

might be uſed by great Lords for the Trepanning their Tenants, and for 

a Pretence to ſeize their Eſtates, by our Law were rejected, for ſuch Con- 

victions might be made by ſuch great Lords where there was no juſt 

Cauſe; but the Denial of the Tenure upon Record could never be coun- 

terfeir, or be abuſed to any Injuſtice; and therefore this notorious and ſo- 

lemn Act of the Tenant was retained as a juſt Cauſe of Forfeiture by our 

Law. | 

7 co. 35. And therefore, if Tenant for Life be diſſeiſed, and brings a Writ of Right, 
Co. Lit. 25 1. this is a Forfeiture of his Eſtate, becauſe by ſuing a Writ of Right he ad- 
b. mits the Reverſion in Fee to be in himſelf, and by Conſequence denies thai 
So if in a he holds over; ſo it is, if, in a Writ of Right brought againſt him, he 
* ſhould join the Miſe on the mere Right; for by Taking upon him the Pri- 
brought a- Vileges of Tenant in Fee, he admits the Inheritance in him, which is a De- 


gainſt him, nial of the Tenure, 
he claims 
ene Fee ſimple; this is a Forfeiture, Rol. Abr. 853. 2 Co. 68. b. 


page 281 #® If Tenant for Life accepts a Fine come ceo, Sc. of a Stranger, this is 
Dyer 148. a Forfeiture of his Eſtate ; for this is a Denial of the Tenure on two 
1 Accounts: 1½, In admitting the Reverſion to have been in the Stranger 
; : „to convey. 24%, In Accepting of it himſelf to the Prejudice of him in 
9 Co, 106, Reverſion. 

2 Lev. 2022 If A. be Tenant for Life, Remainder to B. for Life, and A. levies a Fine 
Smith and to B. this is a Forfeiture of both their Eſtates ; for by their own Act on 
Abell. Record, they have denied the Reverſion to be in the Lord, the firſt by giving, 

and the latter by receiving of it. 

2 Co. 55. If Tenant for Life be diſſeiſed, and the Diſſeiſor makes a Leaſe at Will, 
b 5% and Tenant for Life levies a Fine come ceo, &c. to the Leſſee ; this is a For- 
Caſe. feiture, and he in the Reverſion, though he had but a Right, may take 
Co. Lit, Advantage of it. 1 

2 62. a. If a Stranger brings an Action of Waſte againſt Tenant for Life, and 
Co, Lit. a 5. the Leſſee pleads Nul Waſte fait, in Bar to the Action; this is a Forfeiture, 
Rol. Abr. becauſe by his Plea he admits the Stranger to be the proper Perſon to puniſh 


253. the Waſte, if there had been any committed. ” 
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If the Demandant in a real Action recovers againſt the Tenant for Life co. Lit. 2 52, 
by Default or Nient dedire, or by pleading covenouſly to the Diſheriſon a. 
of him in the Reverſion ; theſe are Forſeitures of his Eftate, for Tenant for _ Abr. 
Life is intruſted with the Freehold, and is to anſwer to Strangers Precipes, 53. 
and defend his own as well as the Reverſioner's Intereſt; but when he 
gires Way to the Demandant's Action, he admits the Right of Reverſion 
to be in him, and by Conſequence denies any Tenure of his Reverſioner, 
which is a Forfeiture. | 

If Tenant for Life prays in Aid of him in Reverſion, and has it granted Rol. Abr. 
him, and J. S. comes into Court without Proceſs, and ſays, he is the Per-553- 
ſon of whom Aid is prayed, and that he is ready to join in Aid; but Te- Co, Lit.252, 
nant for Life denies him to be the Perſon, and is adjudged to anſwer ole ; 
if this be the Perſon that has the Reverſion, Tenant for Life has forfeited 
bis Eftate by his Denial of him, becauſe the Prayer in Aid being always of 
him in Reverſion, and the Tenant denying of him to be the Perſon of 
whom he prayed in Aid, he has denied the Reverſion to be in him, and 
conſequently has denied to hold of him; fo it is if he had at firſt prayed 
in Aid of a Stranger ; this had been a Forfeiture for the ſame Reaſon, 

If a Stranger grants the Reverſion by Fine, and the Conuſee brings a co. Lit.25z: 
Ouid juris clamat againſt the Leſſee, who attorns to the Grant ; this is aa, 
Forfeiture, becauſe he thereby admits the Reverſion to be in a Stranger; Rol. Abt. 
but if he be erroneouſly adjudged by the Court to attorn, and he does it in 853. 
Obedience to the Court; this is no Forfeiture, becauſe he was bound by 
the Judgment to attorn and did nothing wilfully to the Prejudice of him in 
Reverſion. 

Where he in Reverſion is Party to the Conveyance, there Tenant for Co, Lit. 43. 
Life may by ſolemn Inveſtiture convey a greater Eſtate than he had by a. 
the firſt Feudal Contract; as if A. Tenant for Life makes a Leaſe to B. who 
is in Reverſion, for the Life of B. this is neither a Surrender nor Forfeiture ; 
not the Firſt, becauſe A. has not wholly parted with his own Eftate, but 
hath left a Reverſion in himſelf after the Death of B. who may poſſibly 
die firſt ; and therefore if B. takes a Wife, ſhe ſhall not be endowed of 
ſuch Eſtate, becauſe B. is but Tenant for Life by the Conveyance ; a 
Forfeiture it cannot be, becauſe he in Reverſion is Party, who cannot 
take Advantage of it as a Forfeiture, contrary to his on Concurrence 
and Approbation, for that were to render his own AQ void and in- 


effectual. 


If 4. Tenant for Life infeoffs B. in Remainder for Life; this is a Sur- Co. 56. b. 
render, for a Forfeiture it cannot be, becauſe B. in Remainder was Party, Co. Lit. 42. 
and A. can have no Reverſion, becauſe he conveyed the whole Eſtate. a, 

* But if A. be Tenant for Life, Remainder to B. in Tail, Remainder to Page 282 
C, in Fee, and A. makes a Feoffment to B. and his Wife, and their Heirs, 8 ” 
and then B. dies without Iſſue, C. may enter for the Forfeiture ; for this C. | lt 43. 
could be no Surrender, becauſe the Feme, who had no Intereſt in thea. S. P. 
Land, was Party to the Feoffment, and ſhe muſt claim under the Feo .- Rol. Abr. 
ment, which being made to a S ranger muſt neceſſarily dereſt the Re- 885. 
mainder, which is a Forfeiture of A.'s Eſtate, and conſequently C. may 
enter, ſince the Eſtates of A. and B. which hindered him are ſpent and 
derermined. 

Therefore if Tenant for Life, Remainder in Tail, Remainder in Fee, Rol. Abr. 
and the Tenant for Life infeoffs him in the laſt Remainder, the mean 8<7. 
Remainder-man may enter, becauſe this deveſted his Remainder, and by i Co. 149- 


Conſequence was a Forſeiture. 


If Tenant for Life makes a Feoffment in Fee to Baron and Feme, ſeiſed Rol. Abr. 
of the Reverſion in Right of the Feme ; this can be no Surrender; for $55. 
Whatever veſts in the Huſband by the Feoffment, muſt neceſſarily be de- 

veſted 
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veſted out of the Wife, and when ſhe enters into the Land ſhe is remitted 


to her former Right. 
Rol. Abr. If Baron and Feme, ſeiſed in Right of the Feme for Life, leaſe for Life 
355. by Indenture to him in Reverſion, being within Age, ſor the Life of the 


_ Lit. 42. Huſband z this is a Forfeiture ; for though he in Reverſiou be Party to 
the Leaſe ; yet being an Infant he is not bound by the Contract to his oe 
Prejudice; but if he in Reverſion had been of full Age, the Leaſe had 
been good, becauſe he had diſpenſed with the Advantage of the Forfeiture 
by his Acceptance of the Leaſe. | 

Co, 76, The next Thing to be conſidered is, where Tenant for Life, and he is 

— 15: © Reverſion join in the Conveyance, * and this has a different Operation, a 

. 140. the Feoffment is with or without Deed ; for if it be without Deed, then this 
is conſtrued to be a Surrender of the Eſtate for Life, and the Feoffinent of 
him in Reverſion, for no other Interpretation can make the Feoffment ef. 
feQual ; for if the Eſtate paſſes from the Tenant for Life to the Feoffee, 
it will be a Forfeiture of his Eſtate, wheteof he in Reverſion may take 

Advantage, notwithſtanding his joining; for he having only the Reverſion 

had nothing to do with the Freehold, and by Conſequenee could make no 

Feoffment or Livery ; and it cannot be a Grant or Confirmation of hin 

in Reverſion for want of a Deed ; therefore, to make it effectual, it is con 

ſtrued the Surrender of the Tenant for Life, and the Feoffment of him in 


Reverſion. 


® , e, to a third Perſon. 


Co. 76. But if Tenant for Life and he in Reverſion join in a Feoffment by Deed, 

Plow. 140. then each paſſes only his own Eſtate, the Tenant for Life the Freehold in 
Poſſeſſion, and he in Reverſion his Reverſion ; and this cannot be a Forfei- 
ture, becauſe he in Reverſion joined in a proper Conveyance to transfer his 
Reverſion; and having paſſed it to another, has no Intereſt left to intitle 
him to take Advantage of the Forfeiture, if it was one. 

Co. 76, b. So if Tenant for Life, Remainder in Tail, join in a Feoffment by Deed, 

77. as this is no Diſcontinuance, but each gives only his own ; and upon the 
Death of Tenant for Life and him in Remainder in Tail, the Iſſue, or thoſe 
in Reverſion may lawfully enter, becauſe then the Eſtate that paſſed is de- 
termined ; but if ſuch Feoffment had been by Parol, then it had been the 
Surrender of the "Tenant for Life, and the Feoftinent of him in Remainder, 
which would have made a Diſcontinuance. 


Co. 76. A. Tenant for Life, Remainder in Tail to B. Remainder in Tail to C. 
Bredon's A. and B. join in a Fine come ceo, c. to a Stranger; this is neither a Diſ- 
— continuance nor Forſeiture, for each gives what he may lawfully diſpoſe of; 


— Ez. the Tenant for Liſe his Eſtate, and B. a Fee determinable on his Eſtate- 
Mo. 634. tail; and to prevent any Diſcontinuance or Forfeiture, it ſhall be firſt con- 
Vent. 160, ſtrued to be the Grant of B. in Remainder, and then of A. the Tenant for 


Life. | 
*Pages83 But if A. Tenant for Life, and B. in Remainder for Life, join in a Feoff- 
Dyer 339, ment; this is a Forfeiture of both their Eſtates, and he in Remainder or 
Rol. Abr. Reverſion may enter preſently, becauſe this Feoffment paſſed a greater 
$55. Eſtate than both of them could lawfully make, and conſequently muſt de- 
1 Co. 76. \eft the Reverſion or Remainder in Fee, and ſo amount to 2 Forfeiture ; ſo 

it would be if a Remainder had been to C. in Tail, Remainder to the right 

Heirs of B. for the Feoffment conveying a Fee in Poſſeſſion, which B. had 

not in him, muſt neceſſarily deveſt the Remainder to C. and conſequently 


be a Forfeiture, whereof he may take Advantage, 
80 
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80 if B. in Remainder for Life, with ſuch laſt Remainder to his right Rol. Abr. 
Heirs, levy a Fine come cer, Ic. to a Stranger; this is a Forfeiture of his $55 © 
Remainder for Life, becauſe the Fine conveys a Fee ſimple in Poſſeſſion by 
Eſtoppel, againſt which he can make no Averment ; or, by making Frac- 
tions of the Eſtate, ſay, he only paſt an Eſtate for Life in Preſent, with a 
Fee-ſunple expectant on the Death of C. without Iſſue, becauſe the Fine ſup- 
poſes a precedent Gift in Fee-ſimple, which he could not lawfully make 
whilſt the Eſtate for Life of J. and the intermediate Remainder of C. in 
Tail were ſubſiſting ; and therefore ſuch Fine is a Forfeiture, though dur- 
ing che Life of 4. C. can take no Advantage of it | 

Tenant for Life, the Reverſion in Fee being in an Infant, and they both Co. 76. b. 


join in a Fine, which is afterwards reverſed by the Infant for his Nonage - Vent, 160. 


yet the Conuſee ſhall hold during the Life of Tenant for Life, becauſe diſ- 
tinet Intereſts paſſed from each of them, and the Defe& in one ſhall give 
no Advantage to the other. | | 

If Tenant for Life and he in Reverſion join in a Gift in Tail, reſerving s Co. 15. a. 
Rent; this can be no Forfeiture, becauſe he in the Reverſion joined, and 
the Tenant for Life ſhall have the Rent during his Life, becauſe the Rent 
comes in Lieu of the Land, and therefore ſhall go according to the Eſtates 
they had reſpectiyely in the Land. | | 

Tenint for Life and he in Reverſion join in a Leaſe for Life, the Leſſee Co. Lit. 42. 
commits Waſte, they both ſhall join in an Action of Waſte, aud the Te-% 
tant for Life ſhall recover the Place waſted, becauſe he in Reverſion by 
joining hath admitted a Reverſion to be in the Tenant for Life, and con- 

quently the Forfeiture to belong immediately w him; but he in the Re- 
verſion hall have the treble Damages, becauſe they are given for the Waſte 
und DeſtruQion done to the Inheritance wherewith the Tenant for Life has 
nothing to do. | | | | 

If p; and H. Jointenants, and to the Heirs of B. join in a Leaſe for Life, Co. Lit, 42. 
1 has a Reverſion, and ſhall join in an Action of Waſte; but the Writ muſt a. 
be ad exhereditationtm of B. becauſe he only hath the Inheritance. 

If A. Tenant for Life, and B. in Remainder in Fee join in a Leaſe for 6 Co, 14. 
Years by Deed ; this, upon the Delivery of the Deed, is the Leaſe of f. .. 
during his Life, and the Confirination of B. for A. being Tenant in Poſ- — 1 8 
ſelſion, the Poſſeſſion could only paſs from him; and the Leaſe being made Nie. 72. 
by Deed carries the Approbation of the Reverſioner, and therefore is con- Co. Lit, 45. 
ſtrued his Confirmation; and therefore, where the Leſſee declared of a joint a. 

Demiſe by A. and B. it was adjudged he had failed of his Title, becaufe 
during the Life of A. twas only his Demiſe, and B. having only an Intereſt 
in Reverſion could give the Leſſee no Intereſt in Poſſeſſion. 


t This was in an Ejectment. According to the modern Practice in Ejectment, the Plaintiff 
ſhould be fictitious, and the Leſſor of the Plaintiff ſhould declare on his on Demiſe, 


. But in this Caſe, upon the Death of A. it becomes the ſole Demiſe of Dyer 234. 
B. for it can be no longer the Demiſe of 4. who is not in Being, and b. 235. 
whoſe Intereſt in the Land determined with his Death ; but the Leaſe rating : 
does not determine by the Death of A. becauſe, though A. could transfer the cas 
Land only during his own Life, yet the Term having the Approbation 6 Co, x5. 
of B. who. haz the abſolute Property, ſuch Joining and Approbation has a. 

made the Leſſce's Intereſt abſolute and Indefeaſible during the Term; Co. Lit. 45. 
$ and therefore upon the Death of A. it becomes the Demi of B. for B. "Pa 8 
has the ſole and abſolute Intereſt in the Land, and the Leſſee can hod 85284 
of none elſe ; and therefore it ſeems, that if B. brings an Action of 

Waſte againſt the Leſſee, he may declare of a Demiſe by himſelf, without 


| * Notice of 4. becauſe upon the Death of 4. it becomes the ſole Leaſe 
of B, 


E V I- 


EVIDENCE. 


of Facts as they really are; hence, whatever may be exhibited 
to a Court or Jury, whether it be by Matter of Record or Writ- 

ing, or by tle Teſtimony of Witneſſes, in order to enable them to 
pronounce with Certainty concerning the Truth of any Matter in Diſ- 
pute, whether ſuch Matter relates to a Perſon's Life, Liberty or Property, 
is called Evidence. | 

As the Diſcovery of Truth is of the utmoſt Conſequence to the Good 
of Society, ſo it lays Men under the ſtrongeſt Obligations, when called 
upon to give their Evidence, to adhere inviolably to Truth ; and this is a 
Matter, not only enjoined by the Precepts of Religion, but alſo by thoſe 
of Reaſon ; the Violation of Truth being a Sin againſt human Society, as 
it breaks in upon that Correſpondence that is neceſſary to ſocial Creatures, 
by deſtroying the End of Language, which is the common Tie and Band 
of Society; and as railing a different Idea in the Mind of the Hearer 
from that which is formed in the Mind of the Speaker, deſtroys all In- 
tercourſe between Mankind; fo it prevents that Truſt from being repoſed 
in them which is ſo neceſſary to their own Preſervation and the Gocd of 
others. | 

From the Importance therefore of this Matter, the Wiſdom of our Laws 
has laid down ſeveral Rules relating to Evidence, which we ſhall conſider 
under the following Heads: 


\ S in Publick Judicatures it is neceſſary to fearch into the Truth 


(A) Mho map be a Witneſs. 285. 
And herein, 


1. Whethera Huſband or Wife may be Witneſs for 
or againſt each other. 286. | 

2. Whether a Judge or a Juror may be a Witneſs. 
286. 

3- Whether a Counſel, Attorney or- Solicitor, may 
be a Witneſs againſt his Client. 287. 

4. Whether Plaintiffs or Defendants in the Cauſe 
may be Witneſſes. 287. 

5. Whether an Accomplice in a Crime may be a 
Witneſs for or againſt his Companion. 288. 

6. How far a Perſon is diſabled from being a Witneſs 
in reſpect of his having been attainted or convicted 
of a Crime. 288. 


(B) Nom 


e 
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(B) How far a Perſon is diſabled from being a* Page 285 
Witnefs in reſpect of his being intereſted in the 

ucceſs of the Cauſe. 289. Eg 

(C) Of the Number of Witneſſes required in our 
Laws. 293. . i 

(D) Of compelling a Witnels to appear and give 
Evidence. 294- SE 

F) Of the Manner of giving Evidence. 295. 


And herein, 


1. Where the Examination is in open Court, and here- 
in of ſuch Queſtions as maybe aſked a Witneſs. 295. 
2, Of Examinations and Proofs in Chancery. 297. 


(F) Of written Evidence, and herein of admitting 
Exemplifications oz Copies of Liccozdg, &c. 
Evidence. 305. 

(G) Whether Parol Evidence is to be admitted ta 
explain what appears on the Face of a Veed 
oz Mill. zog. | 

(H) Of Preſumptive Pzoof. 311. 

(1) There the Law requires the higheſt Y2oof 

the Nature of the Thing is capable of. 312. 

(K) Of hearſap Evidence. 313. 

(L) Of the Paztp's Confeſſion. 313. 

(M) Of Similitude of Hands: 313. 

(N) TOhether the Depoſitions of Witnefſes in ano⸗ 
ther Cauſe map be given in Cvidence. 314. 


What Evidence will maintain the Plaintiff's AQtion, wide under the. 
Titles of the ſeveral Actions, and what the Defendant muſt plead, and 


cannot give in Evidence, wide alſo under the Titles of the ſeveral AQions 
and Head of Pleadings. | 


„* r 


(A) Who map be a Witneſs. 


LL Perſons may be Witneſſes who appear to have ſufficient (a) Diſ- Co. Lie. 6, 

A cretion, and who from their (5) Principles muſt be preſumed to have (4) An In- 

a right Senſe of the Sanctity of an Oath, and of the Obligations it lays fant of the 
them under to depoſe the whole Truth, and nothing but the Truth; e of nine 


l : 1 Les © 2 . 
therefore Infants, Aliens, Villeins, Bondmen, Qc. may be Witneſſes. 3 

ES i But ed to give 

| Evidence. 
8 P. C. 263. (5) But an Infidel cannot be a Witnefs,' e. ſuch a one 25 neither believes the 
1 . Teſtament to be the Word of Goc, on _ of which cur Laws require the Oath ſhould 

ol. 

be 
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But as our Law has diſabled ſeveral Perſons from being Witneſſes, wh, 


may be ſuppoſed ſo far biaſſed, as to be induced to go beyond the Truth, 
I ſhall conſider this Matter, | | 


*Page286 1. In Relation to Huſtand and Wife, and whether they may be 
4 Witneſſes for or againſt each other. ; 


Co. Lit. 6.6, Hnſband and Wife are conſidered as one and the ſame Perſon in Law, 
2 Rol. Abr. and to have the fame (a) Affections and Intereſt, from whence it has been 
686. eſtabliſhed as (5) a general Rule, that the Huſband cannot be a Witnef 
pl. 4. for or againſt the Wife, nor the Wife be a Witneſs for or againſt the 
= p. O. Huſband, by Reaſon of the implacable Diſſenſion which might be cauſed 
„ 47. by it, and the great Danger of Perjury from taking the Oaths of Perſons 
Hutton 116. under ſo great a Bias, and the extreme Hardſhip of the Caſe. 
.aym, 1. 

22 403. 2 Hawk. P. C. 431. (a) But no other Degree of Kindred or Affection, as that of 
Parent to a Child, Cc. will diſable a Perſon from being a Witneſs, Sid. 75, Salk. 289. pl, 
28, (5) And holds as well in the Courts of Equity as in the Common Law Courts, 2 Chan, Ca. 
49. 2 Vern. 79.—But where, from the Nature and Difficulty of the Caſe, the Wife's Evidence, 


being corroborated by other Circumſtances, was admitted to be read againſt the Huſband, vide 
Abr. Eq. 226-7. 


Raym. 1. Hence it hath been adjudged, that the Huſband cannot be a Witneſs 
Stat, Trials, againſt the Wife, nor the Wife againſt the Huſband, to prove the fir 
Vol. 4. 4 Marriage, on an Indictment on the Statute of 1 Fac. 1. cap. 11. for a 


4 + ey in ſecond Marriage; but the ſecond Huſband or Wife may be allowed to 


Fielding's give Evidence, ſuch ſecond Marriage being void, and therefore they were 
Trial, and never Hu and Wife. 
3 Keb. 490. 


S. P. admitted in Sir Jobn Sævil's Caſe, who was convicted of marrying a ſecond Wife, 


) Vide Sid. But ſome Exceptions have been allowed to this general Rule, eſpecially 
431- in Caſes of (c) evident Neceſſity; and therefore it hath been (4) adjudged, 


—— and is the conſtant Practice at this Day, that on an Indictment for a Forci- 
ul 


n Cafe, ble Marriage grounded on the 3 H. 7. c. 2. the Wife may be a Witneſs 
Vent,243-4. againſt the Huſband ; ſo (e) where Huſband or Wife have Cauſe to demand 
4 Mod, 8. Sureties of the Peace againſt each other. 

2 Vern. 79. = 

Ld, Raym. 396. Salk. 283. pl. 12. 236. pl. 20. 287. pl. 22. 2 Ld. Raym. 752, Will, Rep. 
611. 10 Mod, 193, 11 Mod, 224. pl. 19. Stra. 633, 2 Stra. 1095. (e) 2 Hawk. P. C. 
432. 


Alſo 


8 


be adminiſtered. 2 Keb. 314. 2 Hawk. P. C. 434. 1 The Answer of an Infidel, - taken by 
Commiſſion at Calcutta in Bengal in the Eaft-Indies, after the Manner of that Part of the World, 
was allowed good Evidence by the late Lord Chancellor Hardwicke, after hearing the Arguments 
of Lord Chief Juſtice Lee, Lord Chief Juſtice Wilkes, and Lord Chief Baron Parker, at Lincoln“ 
Inn Hall, 23d February 1744. Hil. Term 18 Geo, 2. but his Lordſhip declared, it was permitted 
to be read on Account of the eſpecial Circumſtances of that particular Caſe, and that he carried 


it no further. Omichund and Barker, 2 Eq. Abr. 397, pl. 15. Atk. Rep, 21. pl. 10. 2 Str. 
1104. 5 


—— 


t A Jew does not come within this Defcription, becauſe he is ſworn on the Old Teftament. 
But gu, If the Courts would not (where an abſolute Neceſſity appeared to examine a Witneſs, not 
believing either the 0/4 or exo Teftament ) permit him to be ſworn, according to the Form pre- 
icribed by his own Religion; and eſpecially if the Witneſs would likewiſe aſſent to being ſworn 
on one of thoſe Books, according to the Form preſcribed by our Laws, ſo as to ſuhject him to an 
indictment, if he ſwore falſely ?=—» A Mahometan was admitted a Witneſs, and ſworn on the 
Keran, At Council, preſent two Chief Juſtices. Fachma v. Sabine, M. 12 Geo. 2. Stra. 1104. 
Ind Niſi prins, fa. 28S. concurs, in Opinion, with what I have obſerved, that Infidels may be 

on acc0icing to the Ceremonies of their own Religion, 
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Alſo in Lord Audleys Caſe, who held his Wife's Hands and Legs, while 
his Servant, by his Command, ravifhed her, the Wife was admitted an , 2 


Evidence. C. 432. But 
in Raym 1. 


this Caſe is denied td be Law ; and in Vent, 244. it ĩs doubted of by my Lord Ch. Juſt. Hale, be- 
cauſe here is a Wife de Jure, and ſo not like the Caſe, where a Woman is admitted to prove a 


Forcible Marriage. 


Alſo in (/) Raym. 1. it is ſaid, that a Huſband and Wife may be Wit (/) Raym. 1. 


neſſes againſt one another in Treaſon ; but the contrary is adjudged in (g) — — 


Bruni. | this laſt 
Book 2 Hawk. P. C. 432, ſeems to agree, 


2. Whether a Judge or a Juror may be a Witneſs, 


It ſeems (A) agreed, that it is no Exception againſt a Perſon's giving (5) 2 Hawk, 
Evidence, either for or againſt a Priſoner, that he is one of the (i) Judges P. C. 432. 
who is to try him; and therefore in the Caſe of (4) / acter, two of the (i} — 2 
Perſons in the Commiſſion for the Trial came off from the Bench, and were oro * 
ſworn and gave Evidence, and did not go up to the Bench again during his Commiſſion 
Trial. | . outof Chan- 

| | cery may 
himſelf be examined as a Witneſs at the Commiſſion, but then he muſt be examined firſt by the 
other Commiſſioners, after which he may proceed in the Execution of the Commiſſion. (A] Ke- 
lynge 12, Sid. 133. Style 233, | 


| © Nor is it any Exception to a Witneſs, that he is one of the Jurors ; but Page 287 
then he is, if called upon, to give his Evidence on Oath openly in Court, 
and not to be examined privately by his Companions. 


3 Whether a Counſel, Attorney or Solicitor, may be a Witneſs againſt 
his Client. gs 


t ſeems agreed that neither (/) Counſellors, Attornies or Solicitors are Style 449. 
obliged to give Evidence, or to diſcover ſuch Matters as came to their Keb. 505. 
Knowledge in the Way of their Profeſſion, for by the Duty of their Off- 0 ) 3 
ces they are obliged to conceal their Clients Secrets, and every Thing that rn 22 
they are incruſted with, is (n) ſub figilh confeſſoris ; for were it otherwiſe, Counſellors, 


no Perſon could ever with Safety employ x Counſel, &c. 7 
an ici- 

tors. Vent. 197.— And to a Scrivener. Skin, 404. (m) From his Truſt and Confidence 
repoſed in Counſellors, c. it has been eſtabliſhed as a Rule in the Courts of Equity, that if an 
Attorney or Solicitor, at the Time that he is treating for his Client about a Purchaſc, or Mort- 
gage, has Notice of a prior Title; ſuch Notice ſhall not affect his Client, tho. Notice betore, or in 
another Tranſaction, ſhall, 2 Vern. 474.— But in the Caſe of Ftægerald and Lord Fauconberge it 
was determined in the Houſe of Lords, 4 Geo. 2. that Notice to a Counſel ſhould in no Caſe ar̃ 
fet his Client. 16 Via, Abr. 12. pl. 3. Fitzgib, 111, 113. 


Vent, 1 97. 


Skin. 404. 
pl. 40 


But as the Inconveniency would be very great, if a Counſel, &c. were 
not at all to be made Uſe of as Witneſſes, for by this Means every ſuch 
Perſon's Evidence may be taken off by giving him a Fee; ſo the Courts 
have come to this Mean, wiz. upon every Que ion, to aſk him if he knew 
tof his own Kno wledge, or from his Client, Ec. for tho the Oath is ge- 
neral, to ſwear the whole Truth; yet the Intention thereof, and of the 
Law, is only, that he ſhould declare what he knew of his own Knowledge, 


and not to reveal what he was intruſted with by his Client. 


X 2 | 4. Whe- 


EVI DENCE 


4. Whether Plaintiffs or Defendants in the Cauſe may be Witnelſes, 


Sid. 441. In an Action of Treſpaſs: againſt ſeveral Perſons, one of them, whom the 
but for this Plaintiff deſignect to nrake Ufe of as a Witneſs, was by Miſtake made « 
vide Style Defendant, and on Motion the Court gave him Leave to omit him, and 
— 3 have his Name ſtruck out of the Record, tho after Iſſue joined, in order to 
2 * Abr. have the Benefit of Hs Teſtimony. + 

635. | 

Sid. 237. 

+ 1f en Action of Treſpaſs be brought againſt ſeveral Defendants, and the Plaintiff, on the 
Trial, does not give ſufficient Evidence to affect all of them, thoſe againſt whom there is not any 
Evidence may be acquitted by the Jury, before the other Defendants go into their Defence, who 
may then have the Benefit of the Teſtimony ofthoſe fo acquitted: And ſometimes Deiendants, 
againſt whom there hath not been any Evidence, have been eamined on Behalf of the other De- 
fendants, withont the Form of an Acquittal, as there cannot be any reaſonable ObjeQion.—[ 

there is any Doubt as to the Evidence given, (whether futfictent or not to affect all the Defendints, 
it ought to he left to the Jury, whether they will or will not acquit them, before the other De-. 
fendants ha ve entered into their Evidence. 


2 Chan. Ca. According to the Law and Practice in the Courts of Equity, Defendants 
214. in a Cauſe may be W. itneſſes, for they are forced into the Cauſe ; and it 
Vern. 230. their being made Parties ſhould abſolutely invalidate their Teſtimony, i; 
would be in the Power df any one who had a Mind to oppreſs another, to 
deprive him of his Defence, by making the moſt material Witneſſes De- 
fendants in the Suit; and therefore any of the Defendants to a Suit may be 
examined as Witneſſes, ſaving juſt-Exceptions to their Credit. 
Vern, 2120. But Plaintiffs cannot examine each other as Witneſſes in the Cauſe; be- 
Abr. Eq. cauſe if the Cauſe miſcarries, the Plaintiffs will be liable to Coſts, and 
voy therefore their Swearing is ts exempt themfelves. 
And the Practice is, that if a Plaintiff wants to examine a Defendant 
as a Wimeſs, he muſt obtain an Order by Motion or Petition for that 
Purpoſe; this Order is of Courſe, and muft be ſerved on the advcrle 
Party's Clerk in Court; alſo the Defendant may obtain the like Order 
to examine a Co-Defendant as a Witneſs for him; but all theſe Orders 
are upon Suggeſtion, that the Defendant is not concerned in Point ot 
Intereft in the Matters in Queſtion, and they are never granted but with 
2 Clauſe of (Saving juft Exceptions to the other Side); and this mult be 
Page 288'* made at the Hearing of the Cauſe ; and this Order for examining a De- 
| fendant muſt be produced at the Commiſſion- Office, or in the Examiner, 
when the Defendant attends to be examined, without which he cannot be 
examined ; for it is by virtue of that Order, and the Authority given them 
by the Court, that impowers them to examine him, and they cannot doit 
otherwife. a 


5. Whether an Accomplice in a Crime may be a Witneſs for or againſt 
| | his Companion. 


As to this, the following Particulars are laid down as Law by Mr. Serjeant 

(s) 2 Hawk. (a) Hawkins : iſt, That it hath been long ſettled, that it is no Exception 

F. &. 432. againft a Witneſs, that he hath confeſſed himfelf guilty of the fame Crime, 

ee "Phe hath not been indiRed for it; for if no Accomplices were tu be ad- 

| mitted as Witneſſes, it would be generally impoſſible to find Evidence to 
convict the greateſt Offenders. 

Alſo it hath been often ruled, That Accomplices, who are indicted, are 

good Witneſſes for the King, until they be convicted. * 

» ; 9 


E VDN RENE 
Alſo it hath been adjudged, that ſuch of the Defendants in an Informa- 
tion, againſt whom no Evidence is given, may be Witneſſes for the 


others, 
I; hath alſo been adjudged, that where A. B. and C. are ſued in three ſe- 


veral Actions on the Statute, for a ſuppoſed Perjury in their Evidence con- 
cerning the ſame Thing, they may be good Witneſſes in ſuch Actions for 


one another, 


6 How far. a Perſon is diſabled from being a Witneſs in reſpect of his 
having been attainted or convicted of a Crime. | 


It ſeems now agreed, that a Conviction, and therefore a fortiori an At- 2 Hawk, P. 
uinder or Judgment of Treaſou, Felony, Piracy, Pramunire, or Perjury, C. 452. and 
or of Forgery on 5 Elia, c. 14. and alſo a Judgment in Attaint for giving Inn 0 
a falſe Verdict, or in Conſpiracy at the Suit of the King, and alſo Judgment there cited, 
for any Crime whatſoever to ſtand in the Pillory, or to be whipped. or and vide 


branded, being in a Court which had a Juriſdiction, are good Cauſes of Ex- — 578. 
+ 1. 


_— - —— - 
= 


ception againſt a Witneſs, while they continue in Force. 

But no ſuch Couviction or Judgment can be made Uſe of to this Pur-2 Hawk, P. 
poſe, unleſs the Record 7 be actually produced in Court; alſo it is a ge- C- 433. 
neral Rule, n ſhall not be aſked any Queſtion, the anſwering 
to which might oblige him to accuſe himſelf of a Crime, and that his 
Credit is to be impeached only by general Accounts of his Character and 
N and not by Proofs of particular Crimes whereof he never was 
convicted. | 


t The Record ſhould be complete, i. e. the Conviction, &c, duly entered. 


It is alſo agreed, that Outlawry in a Perſonal Action is not a good Ex- 2 Hawk. P. 
ception a inſt a Witneſs, as it is againſt a Juror; and that a Perſon con- C. 433. 
victed of Felony, who is admitted to his Clergy and burnt in the Hand, is 
thereby re-enabled to be a Witneſs, 

Alſo it ſeems agreed, that the King's Pardon of Treaſon or Felony, after 2 Hawk. P. 
a Conviction or Attainder, reſtores the Party to his Credit; and it is holden C. 423 · 
by Chief Juſtice Holi, that the King's Pardon will remove a Man's Diſ- 
ability to be a Witneſs in all Caſes whatſoever, wherein it is only the Con- 
ſequence of the Conviction or Judgment againſt him, and not an expreſs 
Part of the Judgment, as it is in Conſpiracy at the Suit of the King, and 
in Perjury on the Statute, 

* Jr hath been ruled that a Conviction of Perjury doth not diſable as Page 289 
Man from making an Affdavit in Relation to the Irregularity of az Hawk, P. 
Judgment, C. 433. 


E VID E Ne . 


(B) How far a Perſon is diſabled from being a 
 CUnnecſs, in reſpect of his being intereſted in 
the Ducceſs ot the Caule, 


Co. Lit. 6, Y'T has been always (a) held a ſacred and inviolable Rule of Evidence in 
Sid. 237- all Caſes (Y) whatſoever, not to admit the Teſtimony of a Witneſs, who 
(«) And js either to be a Gainer or Loſer by the Event of the Cauſe, whether ſuch 


— 1 Advantage be direct or immediate, or conſequential only. 

ſtrictly ad- 

60 that it is ſajd, that though a Witneſs is examined an Hour together; yet if any Part of 
his Evidence it appears, that he was a Party intereſted, the Court will direct the Jury, that be 13 
no Witneſs, nor his Evidence to be regarded. 2 Vern. 463.— But if a Witneſs who lies under an 
Objection of this Kind, be croſs examined by the adverſe Party; this makes him a good Witneſs, 
and his Credit muſt be left with the Jury, Vern. 254. || (5) That he who is Bail for another Cane 
not be a Witneſs for him without Conſent, 2 Hawk. P. C. 433. 


—— 
0 — * * * 


Therefore the uſual Way js to ſwear and examine a doubtful Witneſs on a Voire dire, before 
he is examined in chief. — The true Notion of who may be a Witneſs may be gathered from the 
Queſtions therein, viz. Whether he is to get or loſe by the Event of the Suit ; if he can anſwer that 
ſully he muſt be a Witneſs. Per Hardwicke. C. J. on Conſideration, Rex v. Bray. H. 10 Geo, 2, 
B. R. Caſes Temp. Hardw. 358, 9 0 


2 Hawk. From this General Rule ſeveral Doubts and Difficulties have ariſen with 
P. C. 433-4. Regard to thoſe Caſes where the Party may be ſaid to have an Intereſt, and 
from the Extreme Difficulty attending certain particular Caſes, which ſeem 
in ſeveral Inſtances to leave this Matter very unſettled, and which can only 
be learned from the Nature and Circumſtances of the Caſes themſelves. 
Salk. 283, . Therefore it has been held, that an Heir apparent may be a Witneſs 
pl. 13 concerning the (c) Title of the Land, for the Heirſhip of the Heir is a 
1. Raym. mere Contingency ; but if there be a Tenant in Tail, Remainder in Tail, 
N by be in Remainder cannot be a Witneſs concerning the Title of thoſe Lands; 
Treby Ch. J. for be hath an Eſtate, ſuch as it is. | | 
(c) Where | * 
the Leſſor of the Plaintiff, who had the Inheritance, was admitted to prove the Leaſs in Fjed- 
ment, Style 482. f : | ; 18 2 | 


* 


t 2», if now, there is, in any Caſe, Occaſion to prove a Leaſe, in Ejectment, as Deſendant 
by Rule, agrees to confeſs Leaſe, Entry, and Ouſter? 


Skin, 174. It ſeems to be agreed, that one Commoner cannot be a Witneſs to prove 

Pl. 4. the Right of Common in Action brought by another; for the Right be- 
ing intire, his Swearing tends to intitle himſelf, 

Skin. 174 So where the Maſter of a Ship brought an Action againſt the Cuſtom- 

pl. 4. houſe Officers, for refuſing to clear his Ship and re-deliver his Cockets ; 

2 and it was held, that the Owners of the Goods on board could not be ad- 

beuſe Officers, mitted as Witneſſes to prove him Maſter, fc. for that they were all con- 

(dj But one cerned in (d) one Bottom, and in one Adventure. 

Mariner | 

may be admitted, as a Witneſs to prove Wages due to another, for there the ContraQs are ſeveral, 

Skin. 174. pl. 4+ ſeems to be admitted, And this is certainly Law, and every Day's Practice. 


Salk. 287, In an Action againſt the Maſter of a Ship for ſo negligently managing 
pl. z. the Ship, that it ran over the Plaintiffs Barge ; it was held that the Lilot 
ruled by eould 
Helt Ch. Juſt, Ld, Raym, 1007, | 


r 


E VI DE NC E. 


could not be a Witneſs, becauſe he was anſwerable, if faulty in Steering, 
0 the Maſter,* 9 


* But he might have been releaſed by the Maſter and Owner, and made a good Witneſs.— On 
an Action brought againſt a Maſter, for a Carman's driving his Cart negligently, per quad, Cc. 
the Carman was admitted Witneſs for his Maſter, Farvis v. Hayes, Stra. 1083. 


The Maſter of a Ship took a Prize, and diſpoſed of 100 Cheſts of Le-Skin. 403, 
mons to A. for which he brought his Action, and a Mariner was allowed ph. 38. 
to be ſworm as a Witneſs though it appeared, that by the Admiralty Law 
he was to have a Share of the Prize; for the Maſter is accountable to the 
Mariners for their Share, which they thall recover from him, whether he 
recovers in this Action or not. 

* It ſeems agreed clearly, that a Legatee in a Will cannot be a Witneſs *Page290 
to (a) prove the (5) Will, becauſe he is (c) preſumed to be partial in Hard. 331, 
Swearing for his own {d) Intereſt. 2 Salk, 691. 

pl. 5. 
{a) But he may be a Witneſs againſt the Will, for when he ſwears againſt the Will, he ſwears 
againſt his own Intereſt, and is therefore the ſtrongeſt Witneſs. 2 Salk. 691. pl. 5,—So Freemen 
of a Corporation were allowed Witneſſes againſt the Corporation. 2 Show. 146. pl. 127. (5) 
Yet he may be examined as a Witneſs to prove a Deed or other Thing which has no Relation ta 
the Will. Style 370.,—So if the Parſon ſues one of his Pariſhioners for Tithes who pleads a Modus, 
the other Pariſhioners, though they cannot be Witneſſes as to the Cuſtom, yet they may be Wit- 
neſſes as to the Value of the Tithes, (c) But if the Legacy be ſo inconſiderable, as that he can- 
not be preſumed to be biaſſed by it; as if it be 5s. to a private Perſon, or 51, to a Nobleman, it 
is ſaid that he may be a Witneſs for the Will, Vern 254.—Fide 2 Fern, 317. Where it is ſaid, 
that the Minuteneſs of the Intereſt is no Anſwer to the Objection, and that therefore where the 
Party is concerned in Intereſt, tho' never ſo ſmall, he cannot be a Witneſs, & wide Vent. 358. 
(d) Where a Witneſs hath a Legacy by the Will, by a Releaſe of the Legacy, though at the Trial, 
he becomes diſintereſted, and fo is a good Witneſs, Sid. 315.80 a Bankrupt, who has aſſign- 
ed and releaſed all his Eſtate and Right to the Aſſignees, may be examined as a Witneſs for them. 


2 Vern, 637, 2 Barnes 253. S. P. 5 
+ By 25 Geo. 2. c. 6. Creditors are made competent Witneffes to Wills, : 


So if J. S. deviſes Lands to 4. and the Will is ſigned, ſealed, and pub-Carth. 514. 
liſhed in the Preſence of the ſaid 4. and B. and C. who atteſted the ſame 3 Hiliard and 
yet this is no good Will to paſs thoſe Lands; for the Statute of Frauds Jr. Win- 
requires three or more competent Witneſſes, which A. cannot be, being — 
N in Intereſt as Deviſee of the Lands, and therefore not a credible 50. 

nnels. 

It is ſaid by Hale Ch. Juſt, that he knew it to have been adjudged, that 
an Executor in a Cauſe (e) concerning the Teſtator's Eſtate, if he hath 3 2 
not the Surpluſage given to him by the Will, may be a Witneſs for the 10 Mod. 


Will. 151. 
1a Mod. 340, 
345, 335, 512. Will. Rep. 289, 290, 3 Will. Rep. 18 7. contra 28 t. Vern, 20. 2 Vern. 700. 


Comyns 90. pl. 60, Ld. Raym. 507, Freem. 509. pl. 68 5. 2 Ld. Raym. 1166, Stra. 34, 
101, 2 Stra. 1253, Gilb. Evid, 123. (e) That tte Children of an Inteſtate cannot, by Reafon 


of their Intereſt, under the Statute of Diſtributions, be Witneſſes in any Thing relating to the In- 
teſtate's Eſtate, Skin. 223. 


He who borrows Money upon an uſurious Contract, cannot be a Wit- Co. Lit. 6. b. 
neſs upon an Information for the Uſury (unleſs he hath paid the Money) 2 Rol. Abr. 
whether ſuck Information be brought by himſelf or any other ; for if in _ IT 
fuch Caſe a Man might be a Wimmel, he would in Effect ſwear for hun- , — No. 
ſelf, by proving a Matter which may avoid his own Contract. C. 433. 

Hence alſo it hath been held, that he, who by a Slight has been impoſed 
upon to ſet his Hand to a Note for more Money than he intended, is wy oh 
good Witneſs on an Information for the Cheat; becauſe a Conviction may 6 


be a Means to avoid the Note, by being made uſe of by the Party when 396. 
but wide 


Sid. 431. Vent, 49, 2 Keb, 572. * contrary, _ 
ed 


iD 8-N: CE 


fued upon it, as a Motive to influence the Jury, which cannot wel} be 
prevented, though in Law it be no Evidence. 
Salk 29, , Allo it ſeems generally agreed, that he, whoſe Property may be pre. 
pl, 12. judiced by a () Forgery, is no Evidence to prove it on an IndiQment o 
Ld, Raym, Information. 


396. 
{ f) And if it be a Forgery within 5 Eliz. e. 14. a farther Reaſon is given in 2 Hawk. P. C. 431 


why ſuch Perſon cannot be an Evidence, becauſe he may have an Action on the Statute. 


2 Rol. Abr. So upon this Reaſon it hath been adjudged, that he, againſt whom a Ver. 


685. and the dict is given, cannot be a Witneſs to prove Perjury in the Evidence, 
ſame Point ; 
is taxen for granted. Sid. 237. Keb. 836. & wide Salk. 283. pl. 12.—Sed gu. 


Md Yet notwithſtanding theſe Caſes and the Force of theſe Reaſons, there are 
2 fſexeral Inſtances, where, in Cafes of (g) Neceſſity, a Perſon to whoſe (4) 
2 Keb 434. Damage an Indictment or Information concludes, has been allowed and ad- 
Salk. 286, mitted an Evidence, and his Credit left to the Jury. 

pl. 20. 

2 Ld. Raym. 1179. 6 Mod. 307, 311. 7 Mod, 119. (g) On the Statute of Robberies, a 
Man iwears himſelf, becauſe there can be no other Witneſs. 3 Mod, 114, 115. per Car”, 2 Rol. 
Abr. 685 Tri. per Pais 308, 309. 10 Mod. 193. Forteſc. 246. 12 Vin. Abr. 13. Vent. 
351. 12 Mod. 340. Gilb, Evid. 131. Law of Evid, 51. pl. 8, 9. Style 233. Clayt. 35. 
(5) As in an Indictment for a Battery, Sc. 2 Hawk, P. C. 433.— Where a Perſon reſcued was 
admitted a Witneſs for the Perſon againſt whom an Action was brought for the Reſcue, and his 
Credit left with the Jury, 6 Med. 211, See Ld. Raym, 396, 730, 744. 2 Ld Raym. 752, 871, 
10, 116, Stra. 129, 414, 50), 575, 595, 632, 633, 650, 2 Ld, Raym, 1411, Stra. 652, 
9 Mod. 31. 2 Stra. 728, $28, 1043, 1033, 1104, 1229. 


pagez i ® If the Warden of the Fleet ſuffers a voluntary Eſcape, and an Inquiſi- 
2 Salk, 690. tion, by virtue of a ſpecial Commiſſion iſſuing out of Chancery, is taken 
K. 30 2 thereof, which he traverſes, the Perſon eſcaping, though he gave a Bond 
Pas to be a true Priſoner, is a good Witneſs to prove the Eſcape ; tor this does 
2 not make the Bond void, as a Conviction on the Statute of Uſury does; 
beſides, this is a Matter privately tranſacted between the Party and Ofhcer, 

of which there can be no other Evidence. | 
Upon this Rule, that an intereſted Perſon cannot be a competent Wit- 
(% Where neſs, it has been often doubted, how far (i) Freemen of a Corporation, 
there has the Inhabitants of a Hundred + or Pariſh, ſhould be admitted as W.itneſſes 
been a D:ſ. in Matters which concern thoſe Places; and here it is (4) ſaid, that no ge- 
Pute de- neral Rule can be laid down, bur that every Caſe muſt ſtand upon its 
8 own particular (7) Circumſtances, wiz. Whether the Intereſt be of that Na- 
wide Sid. ture, or ſo conſiderable as by Preſumptian to produce Partiality in the Mit- 


192. neſſes. 

(4) By 

Scregg Chief juſt. 2 Lev. 231. (1) Where the Party releaſed all his Right to the Corporation, 
and this made them good Witneſſes. 2 Jon. 116, 2 Lev, 2 36.—{ The uſual Way is to disffan- 
Cchiſe thoſe, a Corporation calls as Witnelle-, ] | 


T Vide infra 292. I 
2 Lev. 281. Hence in an Informntion in Nature of a Quo Warrant, for taking 1 4, 
322 Vel. per Chaldron for all Sea-Coals brought to London, where the Detencanrs 
"xt pe be of preſcribed tor the Duty, upon which Iſſue was taken and tried at the Bar, 
it was held, that the Freemen of London were good Wiitneſſes to prove the 
Preſcription, though the Mayor, Cc. have the whole Profit ot this Toll, 
which is for the Benefit of the Corporation, of which all the Citizens and 
Freemen are Members ; for it cannot be preſumed, that for an Advantage 

ſo ſinall and ſo remote, they would be partial and perjure themſelves. 
apes Gas So in the Cale of the City of London, concerning the Duty of Water- 
3 beg. bailage, where the Mayor and Co:nmonalty brought an Indebitatus * 
t 


254. it is 
2.71 5c 


fit againff 4. B. for 5. for ſv much due to them for divers Tons of 


r 


nerally, that 


Wine brought from beyond the Seas to the Port of London, at 4 4. per prcemen of 
Ton; and ſome Freemen being produced as Witneſſes, it was objected, a Corporati- 
that the Commonalty of London comprehending all the Freemen, this on cannot 

made them intereſted in the Succefs of the Cauſe; but it was held by 3 


three Judges againſt one, that ſo ſmall and remote an Intereſt did not A Ups 


diſable them from being competent Witneſſes, yet they were laid aſide by cited, as a 


Conſent. Caſe in 
ä which ſuch 


Evidence was rejected, and ſo ſaid to be reſolved, 2 Vern. 319. 


At a Trial at Bar concerning Boundaries of Lands; the Parſon of the? Mod. 63. 
ove Pariſh, the Land lying in two Pariſhes, was refuſed, becauſe he might Lold — 
enlarge his own Pariſh, and by Conſequence the Tithes; but one, who Jahn Rebin- 
a bout ſeven Years before had taken the Profits, under the Title of one of 
the Parties was received a Witneſs, becauſe now he might plead the Sta- 
tute of Limitations. 

It is ſaid in 2 Sid. to have been ruled on Evidence at a Trial at Bar, that 2 Sid. 109. 
if a Remainder after an Eſtate for Life be limited to the Miniſter and Teronſend 
Church-wardens of a certain Pariſh, for the Uſe and Benefit of the Poor #24 Row. 
of the Pariſh, (a) that any of the Pariſhioners may be Witneſſes to prove this (a) But in 
Deviſe. t 2 York 3 17. 

where the 


Queſtion related to the Loſs and Miſapplication of a Sum of Money given for the Benefit of the 
Pariſhoners, it was held, that an Inhabitant of the Pariſh could not be a Witneſs ; and that the 
Caſes where the Party was concerned in Intereſt, though never ſo ſmall, have always prevailed. 
See infra 292. By Stat. 25 Geo, 2. c. 6. Creditors, atteſting Wills, though real Eſtate charged 
with Payment of Debts, are made good Witneſſes, ] 


t Vide Lord Camden's Argument in the Caſe of Dae ex Dm. Hindſon & al v. Kerſey, E. Term. 5 
Geo, 3. C. P. 


* In an Action againſt the Hundred, upon the Statute of / inton, an“ Page 292 


Hundredor (5) cannot be a Witneſs. Vent. 351. 
| admitted. 


) Mod, 73. S. P. though he be poor, and pays no Taxes, or Pariſh Duties; for when the Mo- 
ney recovered of the Hundred comes to be levied, he may then be worth ſomething ; but now by 
Stat, 8 Geo, 2. c. 16. f. 15, Inhabitants of Hundreds are declared competent Witneſſes at Tri- 
als on the Statutes of Hue and Cry, Servants, and thoſe who receive Alms, may be Witneſſes. 
2 Keb. 73. S. P. 


On an Indictment againſt the County for not repairing (c) a Bridge it vent. 391. 


has been doubted, whether an Inhabitant of the County could be a WI- (c) If there 
neſs, be a Diſpute 
between 

two Pariſhes, which of them ſhall repair a certain Highway, the Inhabitants of neither of the 
Pariſhes can be Witneſſes, 4 Mod. 48, 49. Vern. 159, 254. 2 Vern. 317, 375, 463, 637. 
10 Mod. 150, 292. 11 Mod. 225. pl. 20. 12 Mod, 40, 339, 345, 372, 385, 512, 520. Ld. 
Raym, 711, Fitzgib, 80. Will. Rep. 595. pl. 172, 600, Stra, 583, 2 Ld. Raym, 1353. Stra. 
658. 2 Stra. 1069, 


But now by the 1 Amr. ff. cap. 18. reciting, That whereas many pri- 
vate Perſons, or Bodies Politic or Corporate, are of Right obliged to re- 
pair decayed Bridges, and the Highways thereunto adjoining ; but becauſe 
the Inhabitants of the County, Riding or Diviſion, in which ſuch decayed 
Bridge or Highways lie, have not been allowed, upon Informations or In- 
dictments brought againſt ſuch Perſon or Perſons, Bodies Politic or Cor- 
porate, for not repairing ſuch decayed Bridges and the Highways thereun- 
to adjoining, by the Judges before whom ſuch Information or Indiatment 
15 to be tried, to be legal Witneſſes ; it is enacted, That in all Inſorma- 
tions or Indictments to be brought and tried in any of her wy 

„ Courts 


EVIDENCE 


Courts of Record at Weftm:nfter, or at the Aſſizes or Quarter-Seſſions of 
the Peace, the Evidence of the Inhabitants, being credible Perſons, or 
* any of them of the Town, Corporation, County, Riding or Diviſion 
in which ſuch decayed Bridges or Highway lies, ſhall be taken and ad. 
*© mirted in all ſuch Caſes in the Courts aforeſaid.” 
And b. the 3 4 V. z. cap. 11. In all Actions to be brought in the 

Courts of Weſtminſter, or at the Aſſizes, for Money miſ-ſpent by Church- 
* Wardens, the Evidence of the Pariſhioners, other than ſuch as receive 
„% Alms, ſhall be taken and admitted.” | 

Skin. 586, On this Rule, that an intereſted Perſon cannot be a Witneſs, the Time 

pl. 5+ and Manner of a Witneſs's becoming intereſted ſeems alſo material; and 
therefore it has been held, that it is no good Exception againſt a Witneſs, 
that he hath a Promiſe of a Reward, on Condition of giving his Evidence, 
eſpecially unleſs ſuch Reward be promiſed by the Perſon for whoſe Benefit 
he is to ſwear, and by way of Contra for giving ſuch and ſuch particular 
Evidence; alſo it has been held, that a Witneſs's * a Wager about the 
Succeſs of the Cauſe is no Objection againſt his being ſworn as a Witneſs, 
for the Party hath an Intereſt in his Teſtimony, which to deprive him of 
by his on Act would be unreaſonable. t 


t Sed gu, If both Exceptions are not good But, a Proſecutor, on an Indictment, though he 
Had laid a Wager, that he convicted the Defendant, was allowed, Rex verſus Fox, Stra. 652. 
In this Caſe, and in every Caſe on an Indictment, it may, for good Reaſons, be right, to ſay, the 
Proſecutor, or his Witneſſes, ſhall not be diſabled by ſuch Means: The Conſequences might be 
very fatal. Bot gu, If ſuch Reaſons apply in Civil Caſes ? 


. Hence it hath been held, that on a Scire facias againſt the King's Pa- 
2 Keb. 576, tentee, a Perſon,” who has a Promiſe of being made a Deputy, may be a 


Gilb, Evid, Witneſs. 

124. and ſee | 

10 Mod. 193, 12 Mod. 372, 2 Ld, Raym, 1008. 2 Vern. 375, 463. Eq. Caf. Abr. 223. 
Chan. Pref. 224, Comyns go. pl. 60. See Freem, 509, pl. 635, Carth. 514. Ld. Raym, 505. 
Will, Rep. 557, 568. So ruled at a Trial at Bar by three Judges againſt Twiſden, who held, 
that it was like a Man's promiſing another, that, if he recovered the Lands, he ſhould have a 
Leaſe of * which, he ſaid, diſabled him from being a Witneſs. [And u. if Twiſden was 
not right, *% 


3 Lev. 152, But it has been held, that if ſeveral Perſons lay Wagers at a Horſe- 
153. Reſcour Race, Ec. and an Action is brought againſt one of them for the Money loſt, 
pon ac that a Better on the ſame Side cannot be a Witneſs for him who loſt ; but 

ang Jen if ſuch Perſon acknowledges that he loſt the Wager, and pays the Money, 


ed, and ores r 

Ch. Juſt, he may be a Witneſs, 

held that 

laying a Wager, or being a better, did not deſtroy the Teſtimony of the Witneſs, but went only 

— the TW of it. [Sed gu, If the Event of the ſuit may be ſuch as may be beneficial to the 
itneſs ? 


2 Vern.6g9g. It has been held in Chancery, that if a Perſon is examined as a Wit- 
. Fd. neſs, who is no ways concerned in Intereſt, and afterwards he becomes 
= Heir at Law, and thereby intereſt in the Matter, that notwithſtanding 

Fage 293 his Depoſitions, when thus intereſted, may be read, even (a) at a Trial 
of ham ma at Law; and that it was like the Caſe, where the only ſurviving Witnels 
in C. B. on to a Deed becomes the Party intereſted, or where a Witneſs to a Deed be- 
an Iſfue di- comes blind, in which Caſes his Hand may be proved at Law. 


rected out of 
Chancery, the Judges refuſed to have ſuch Depoſitions read, becauſe the Witneſs was ſtill living. 
Abr. Eq. 224, But in 2 Vern. 699, ſuch Depoſitions were read in Chancery, and there ſaid, that 
the Reaſon of rejeftirg ſuch Evidence at Law was, becauſe it was againſt the Rule, wx, that 
where the Witneſs is living, and pright be produced at the Trial, the Depofition of ſuch Witneſs 
cannot be read, 


A Wir 


E VID E N C E. 


A Witneſs was examined whilſt ſhe was intereſted, before the Hearing; 2 Vern. 472. 
and the Cauſe being heard and decreed to an Account, ſhe was re-exa- Calle and 
mined after the Hearing, before the Maſter, on the Account, having firſt Hine. 
releaſed her Intereſt ; and it was objected, that ſhe ought not to be heard, 
for having been examined whilſt intereſted, and her Depoſitions publiſhed, 
the was thereby engaged, and almoſt under a Neceſſity of ſtanding to what 
ſhe had before ſworn, and could not be free to retract or contradict it; 
but the Lord Keeper over- ruled the Objection. 

It is no good Exception againſt a Witneſs, that he has a Maintenance 2 Hawk. P. 
from the King or other Perſon, for every one may maintain his own Wit-C- 434 
neſſes; nor is it any Exception againſt a Witneſs, that he has received a 
Reward for having made a Diſcovery of the Crime to be proved againſt 
the Priſoner, nor that he hath the Promiſe of a Pardon on Condition of 


giving his Evidence. 


(Cc) Of the Number of Witneſſes required in our 
Laws. 


T is holden by my Lord Chief Juſtice Holt, that at Common Law itCarth, 144. 
was nor neceſſary in any Caſe, that a Proof of Matte? of Fact ſhould be 
made by more than one Witneſs, and that the ſingle Teſtimony of one 
credible Witneſs was ſufficient to proye any FaQ, and that the Autho- 
rities cited by my Lord (5) Coke do not warrant the Opinion founded on 
them. (3) Co. Lit. 
6. a, where 
my Lord Coke ſays, that when a Trial is by Witneſſes, as of the Challenge of a Juror, or Sum- 
mons of, a Tenant, the Affirmative ought to be proved by two or more Witneſſes ; but when 
the Trial is by Verdict, there the Judgment is not given upon Witneſſes, or other Kind of Evi- 
— but upon the Verdict; and upon ſuch Evidence as is given to the Jury they give their 
e . 


But the Civil Law requires two Witneſſes to prove a Fact; and there- Show. 158. 
fore it has been holden, that if the Spiritual Court which proceeds accord-3 Mod. 172, 
ing to the Civil and Canon Law, refuſes, where a Temporal Matter is 283. 
pleaded in Bar of an Eccleſiaſtical Demand, to admit the Evidence of one So. _ 
Witneſs, they ſhall be prohibited; as where an Executor proves Payment, - 752. 


of a Legacy by one Witneſs, c. Ld. Raym, 


220. 


Vent. 291. Carth, 142, 2 Salk, 547. pl. 1. 


Hence it hath been eſtabliſhed as a fundamental Rule in the Courts of Vern. 161. 
Equity, that a Decree cannot be made on the Teſtimony of one ſingle 3 Chan. Ca. 
Witneſs againſt the flat and poſitive Denial of a Fact by the Defendant's **3: 
Anſwer ; (c) becauſe the Oath of the Party is ever looked upon in Equity (e) If an 
to be as good as the Oath of a ſingle Perſon, | Executrix to 

| a firſt Huſ- 
band marries a ſecond, and a Bill is exhibited againſt them to diſcover a Truſt, and they in their 
Anſwers diſagree in the Matter, the Wite confeſſing what the Huſband denies, and what the 
Plaintiff can prove only by one Witneſs, the Plaintiff can have no Relief; for one Witneſs is not 
ſufficient againſt the Huſband's Anſwer ; and the Wife's Confeffion will not avail, for ſhe can 
be no Witneſs againſt her Huſband, 2 Chan, Ca, 39, f | 


Yet 


E V-I-D EN CE 
page 294 Vet Caſes may, and do often fall out, that the Court may ground a 
754% 2 Vern, Decree upon the Oath of a ſingle Witneſs, attended with other Cireum- 
554. ſtances to corroborate it; as where the Anſwer of the Party appears to be 
Abr. Eq. notoriouſſy falſified, by which Means it comes to loſe that Credit which 
229. otherwiſe it would and ought juſtly to have. 
But for this Alfa by ſeveral Acts of Parliament, a certain Number of Witneſſes i 
vide Head required, as by the 29 Car, 3. cap. 3. That all Deviſes of Lands ſhall be 
of Wils, « atteſted and ſubſcribed in the Preſence of the Teftator, by three or four 
„ credible Witneſſes, or elfe ſhall be void. | 
By the 7 V. 3. it is enacted, That no Perſon ſhall be indiQed, tried 
or attainted for High Treaſon, but upof the Oaths of two lawful Wit. 
* geſſes, either both of them to the ſame Overt-Act, or one of them to 
(%) There © one, and the other of them to another Overt-AR of the (a) ſame 


muſt be one ©* Treaſon. | 

Witneſs to 

one, and another Witneſs to another Overt-Act of the ſame Species of Treaſon, or at leaſt one 
Witoeſs to an Overt-Ad, and another to a material Circumſtance ta prave it. 2 Hawk, E. C. 
428. But for this vide Tit. Treaſon, 


(D) Of compelling —— to appear and give 
bs. 


21H.6.6a, IT is held to be Maintenance for a Perſon officiouſly to gu Evidence in 
11H. 6.4.b, I a Cauſe, without being called upon to do it; f alſo if a Man, who is 
Bro, Main- not ſubpen«ed, happens to be in Court during a Trial, he ſhall not be forced 
tenance, 5, to be ſworn againſt his Will; but if he conſents, the want of a Subpœna 
* Abr. is not material ; alſo in certain Caſes, the Court will in Diſcretion wait 
113. till a Subpena can be procured. 


t 2s, If this Poſition is right, and if Law, whether it is not too general ; and if the Intention 
of the Witneſs, and the Truth or Falſity of his Evidence, muſt not determine, whether it is, or 
is not, Maintenance ? 


(+) And From hence it follows, that the Parties have (6) a Right to Proceſs to 
therefore bring in their Witneſſes, and to this Purpoſe it is enacted by 5 Elig. cap. . 
Witneſſes fed. 12. That if any (e) Perſon or Perſons, upon whom any Proceſs out 
e any of the Courts of Record within this Realm, or M ales, ſhall be 


leecd eundo 


& redeunde, © (4) ſerved, ta teſtify or depoſe concerning any Cauſe or Marter depend- 
for which © ing in any of the ſame Courts, and having (e) tendred unto him or them, 
wide Tit. 

Privilege, (c) A Feme Covert is within the Statute, and if ſhe be ſerved with a Subpena, and re- 
fufes to appear the Action lies againſt the Huſband and Wife, Cro. Eliz, 122. Hawithlome and 
Harvy, adjudged. Jon. 430. S. C. and S. P. adjudged. (4) A Delivery of a Ticket contaiging 
the Subilance of a Writ, is a ſufficient Service within the Act. 5 Mod, 355. Cro. Car, 540. 
S. P. for there being two, three, or four Names of Witneſſes in one Writ, he cannot leave the 
Writ with every one of them ; and to have ſeveral Writs for every Witnefs would be very charge- 
able to the Subject. e) If a Feme Covert be the Perſon to appear as a Witneſs, the Tender 
muſt be to her and not to ber Huſband, Cro. Eliz. 122, Jon. 430. S. P. 


— 


— — — — 2 —— — wum * — 


Sed gu, if it hath not of late been underfſtoad that Service of the Writ itſelf, or an actual full 
Copy, and Production ot the Original is neceſſary to ſupport the Action? At all Events, tis 
moſt adviſable to purſue that Method, with every unwilling or doubtful Witneſs, 


6 according 


is 
d 
a 
it 


* 5 


E 7 I DEN CE 


« according to his or their Countenance or Calling, ſuch (/) reaſonable 
« Sums of Money for his or their Coſts and Charges, as, having Regard to 

„ the Diſtance of the Place, is neceſſary to be allowed in that Behalf, do 

« not appear according to the Tenor of the ſaid Proceſs, having not a law- 

« ful and reaſonable Let or Imped iment to the contrary, that then the 

party in making Default to loſe and forfeit for every fach Offence ten 

« Pounds, and to yield fuch further Recompence to the Party (g) grieved, 

« as by the Diſcretion of the Judge of the Court out of which the ſaid 

#« Proceſs ifſuesthall be awarded, according to the Loſs and Hindrance * Page 295 
that the Party which procured the ſaid Proceſs-ſhall ſuſtain, by reaſon of. It the 

« the Non-appearance of the faid Witneſs or Witneſſes ; the ſaid ſeveral Par'y gives 

ums to be recovered by the Party ſo grieved againſt the Offender or Of- tie Witneſs 


« fenders, by Action of Debt, Bill, Plaint or Information, in any of the ann 0 
Queens Majeſty's Courts of Record.“ cepts and 
promiſes, 


that on his Appearance he will pay him all further reaſonable Charges; this is ſufficient. Cro, 
Car. faz, 540. March 18. (g) In Cro. Eliz, 130. and the S. C. Leon. 122. it is adjudged, that 
the Plaintiff need not ſet forth any ſpecial Damage which he ſuſtained by the Negligence of the 
Defendant in not appearing to give Evidence, where the Action is brought for 10/7. only, and not 
for any more Damages; but the contrary has ſince been reſolved in Cro, Car, 522, 540, Cd. 
ein and t, Jon 430. and 5 Mod 355, Maddiſen and Shore, which was affirmed on a Writ 
of Error; for there muſt be a Party grieved, otherwiſe there is no Cauſe of Forfeiture, and a par- 
ticular Damage muſt be ſet forth, Cc. 


If a Perſon, who can give Evidence againſt one who is accuſed of Felo Dalt. Juſt. 
ny, refuſes to be bound to give Evidence, at the General Gaol-Delivery, ***- 
c. the Juſtice of Peace may either commit to Prifon ſuch Perſon fo refu- 
ſing, or may bind him to his good Behaviour, and to appear at the next 
Gaol-Delivery or Quarter-Seſſions. 

Lord Preſton was committed by the Court of Quarter Seſſions for refufingSalk. 278, 
to be ſworn to give Evidence to the Grand Jury on an Indictment of High pl. 2. 
Treaſon; he was brought by Habeas Corpus in B. R. and Holt Ch. Juſt, 
ſaid, it was ® great Contempt, and that had he been there, he would have 
fined him, and committed him till he paid the Fine; but being otherwiſe, 
he was bailed. 
| It ſeems that by the common Law the Defendant, in capital Cafes, had 2 Hawk, F. 
no Right to any Proceſs againſt his Witneſſes, without a ſpecial Order of <+ 435. 
the Court; but now by the 7 IV. 3. c. 3. itis enacted, That all Perſons 
accuſed and indicted for any High Treafon, whereby any Corruption of 
Blood may enſue, ſhall have the like Proceſs of the Court, where they ſhall 
he tried, to compel their Witneſſes to appear for them at any Trial or 
Trials, as is uſually granted to compel Witneſſes to appear againſt them; 
and now ſince the Statute of 1 Ann cap. q. which ordains, that the Wir- 
neſſes for the Priſoner ſhall be ſworn, Proceſs may be taken out againſt them 
of- Courſe in any Cauſe whatſoever. 

On a Commiſſion ifſuing out of Chancery for the Examination of Wit- 
nefſes, there muſt be a $ ad Teſtificandum taken out, directed to the 
Witneſſes, and a Summons from two of the Commiſſioners, of the Time 
and Place where they are to be examined; and, if the Witneſs fo ſum- 
moned and ſerved does not appear, the Court will grant an Attachment 
againſt him, unleſs he comes up at his own Expence to be examined before 
the Examiner ; or if he be ſummoned by the Commiſſioners without = 
Subpena ad Teſtificandum, and do not appear, the Court will order ſuch 
Witneſs to attend at his on Expence, and to be examined; and if he diſ- 
obey ſuch Order, then an Attachment ſhall go againſt him. 


Of 


EVIDENCE 


(E) Of the Manner of giving Evidence: And 


herein, 


1. Where the Examination is in open Court; and herein of ſuch Queftions 
as may be aſked a Witneſs. 


Hob. 425. HE Examination of Witneſſes viva woce, in open Court, is juſtly 
Hale's Hiſt, eſteemed one of the greateſt Excellencies of our Law, not only from 
T. 253, the Awe and Reverence which the Solemnity of the Manner is ſuppoſed 
T3259 ©» produce in the Witneſs, and the Regard which from thence he muſt 
Pref, to have for Truth, bur alſo from the Benefit of croſs-examining ; as alſo the 
np nat ep. Air and Manner of giving Evidence often carry ſuch Convictions with 
Vaugh.Rep. them, as will induce the Court and Jury to believe or reject what the Wit- 
143, 144. neſs has ſworn. % 
2Hawk,P.C. Hence it hath always been held as a ſettled Rule, That in Caſes of Life, 
428. no Evidence is to be given againſt a Priſoner, but in his Preſence. 
* Page295 „ Alſo in a Civil Cauſe, where the Jury withdrew to confer about their 
Cro, Eliz. Verdict, one of the Witneſſes, that was before ſworn on the Part of the 
— 4. ang Defendant, was called by the Jurors, and he recited again his Evidence to 
D 3 them, and they gave their Verdict for the Defendant; and Complaint being 
made to the Judge of Aſſize of this Miſdemeanor, he examined the Jury, 
who confeſſed all the Matter, and that the Evidence was the ſame in Effect 
that was given before & non alia nec diwerſa; and this Matter being re- 
turned upon the Poſftea, the Opinion of the Court was, that the Verdict was 
not good, and a Venire facias de novo was awarded. 
Style sPract. But it is ſaid, that a Witneſs, who by reaſon of Sickneſs, extreme Age, 
Reg. 671, or (a) other Cauſe, cannot come to a Trial, may, by Order of Court, be 
— Comb examined in the Country before any Judge of the Court where the Cauſe 
63.it is ſ2id, depends; and the Teſtimony ſo taken ſhall be allowed to be given in Evi- 


that Witneſ- dence at the Trial. 

ſes may be 

examined before a Judge, by Leave of the Court, as well in Criminal Cauſes as in Civil, where 
a ſufficient Reafon appears to the Court, as going to Sea, &c, and then the other Side may 
croſs-examine them; but for this vide Keb. 36, 249, 787. -2 Keb. 13. 


T Nu, If it can be done without the Conſent of both Parties? And wide 2 Barnes 352. 


2 Salk. 691. But if a Witneſs going to Sea be by Rule of Court examined upon In- 
Pl. 4. terrogatories before a Judge, and the Trial come on before he is gone, his 
Depoſition ſhall not be read, but he muſt appear; for the Rule was made 
on Suppoſal of his Abſence. 8 
Every Perſon produced as a Witneſs muſt, before he gives his Evidence, 
be ſworn to depoſe the Truth, the whoſe Truth, and nothing but the 
Truth; this the Law required in all Caſes, (5) except on Indictments for 
(3) Cro. Car. 4 : a , : 
292. capital Offences, where by (c) immemorial Practice, the Witneſſes againſt 
2 Bulſt. 147 che King were not ſuffered to be ſworn. 
(e) But my | | h 
Lord Cote ſays, chat he never read in any Statute, ancient Author, Book, Caſe or Record, that 
in Criminal (Cafes the Party accuſed ſhould not have Witneſſes ſworn for him; and therefore 
that there is not ſo much as Scintilla Juris againſt it, 3 Inſt. 79 And in H. P, C. 264. it 
is ſaid, that there is no known Law againſt it. But in 2 Hawk. P. C. 434. it being the 
conſtant Practice not to ſuffer Witneſſes to be ſworn againſt the King upon Indictments of Capital 
Crimes, the Judges preſumed it founded originally on ſome Statute, or other good Foundation, 
and were therefore tender of departing from the ſettled Practice, 


But 


n AS 


eee eee =o 


1 


EVI D EN“ E 


But now by 1 Ann. cap. 9. it is enacted, That every Perſon who ſhalt 

« be produced, or appear as a Witneſs on the Behalf of the Priſoner, 
« before he or ſhe be admitted to depoſe, or give any Manner of Evi- 
« dence, ſhall firſt take an Oath to depoſe the Truth, the whole Truth, 
« and nothing but the Truth, in ſuch Manner as the Witneſſes for the 

« Queen are by Law obliged to do; and, if convicted of any wilful 
« Perjury in ſuch Evidence, ſhall ſuffer all the Puniſhments, Penalties, 
« Forfeitures and Diſabilities, which by any of the Laws and Statutes of 
« this Realm are or may be inflicted upon Perſons convicted of wilful Per- 
« jury.” a 

Docks PraQtice of the Courts, if one be produced and ſworn for the 
Plaintiff or Defendant, being once ſworn, the other may examine him to 
any Thing whatſoever, though it be the Solicitor of the Party who pro- 
duces him; alſo either Party may, on Application to the Court, have the 
Witneſs examined a-part, and out of the Hearing of the others. 

It is a general Rule, that a Witneſs ſhall not be aſked any Queſtion, the 2 Hawk. P. 
anſwering to which might oblige him to accuſe himſelf of a Crime, and C. 433. 
that his Credit is to be impeached only by general Accounts of his Character Fareſl. 179. 
and Reputation, and not by Proofs of particular Crimes againſt which he 
cannot be preſumed prepared to defend himſelf. 

If a Witneſs, when under Examination, through Surprize or Inadver- ; Mod, 450. 
t.ncy, gives a wrong Anſwer to a Queſtion that is aſked him, he is always & Tit. Per- 
. to recollect himſelf, and that, which he affirms on due Deli)“. 


beration, is to be taken for the Truth; alſo if he miſtakes the true State 


of the Queſtion, in ſuch Manner as ſhews, that it is rather owing to 
* his Weakneſs than Perverſeneſs, he cannot be puniſhed for it as guilty of Page 297 
Perjury. 

If a Perſon is produced as a Witneſs for the King, upon a Trial in an In- Oro. Jac. 120 
formation, and he is guilty of Perjury he cannot be puniſhed for it on Pie“ — 
the 5 Eliz. by Way of Indictment, which is the Suit of the King, and „o, 4 bee? 
ſuch a one diſcharged accordingly. * . 

If a Witneſs in giving Evidence reflects on the Character of another, or Rol.Rep-61, 
makes Uſe of ſuch Words as are actionable; yet this being in a judicial 
Way, he cannot be puniſhed for it, nor will an Action lie for ſuch Words. + 


+ Sed, qu. If they are not pertinent to the Matter in Queſtion ? 
2. Of Examinations and Proofs in Chancery, 


By the Civil and Canon Law it was abſolutely neceſſary, that there 
ſhould be a Citation taken out againſt the Defendant previous to the Exa- 
mination of Witneſſes ; and the Reaſon is, that the Defendant, if cited, 
might either examine or object to their Credibility, or put ſuch croſs In- 
terrogatories to them, as might bring out Circumſtances in his Favour 
which he would not have an Opportunity to do, if he were not cited; 
but it was not neceſſary for the Defendant to appear, becauſe the Citation 
- in his Favour, and he might renounce a Privilege introduced in his 

avour, | 

Hence it is, that in Chancery, after tlie Plaintiff has replied to the De- 
fendant's Anſwer, before he * to examine any Witneſſes, he = 
take out a Subpena againſt the Defendant to rejoin ; but if the Plaintiff 
ſerves the Defendant with a Subpena to rejoin before he has filed a Re- 
plication, the Defendant appearing upon ſuch Subpena ſhall have his Coſts 

| | taxed, 
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taxed, becauſe the Plaintiff has not cloſed the Conteſt of the Anſwer befor 
he ſerved the Sulpæna to rejoin. 

The Defendant being ſerved with a Subparne to rejoin, the Plaintiff, of 
Courſe, upon producing an Afﬀidavit thereof, is to have an Order for the 
Defendant to rejoin and jom in Commiſſion in four Days, giving the De- 
fendant's Solicitor Notice thereof; and the Plaintiff thereupon may, in 
eight Days afterwards, leaving his Commiſſioners Names at the Office, 
have, at his own Coſts a Commiſſion ex parte directed to two of the Plain- 
tiff Commiſſioners, and two ſuch as the Officer ſhall think fit to nomi. 
nate. 

Alſo it is uſual to apply by Petition or Motion, that a Subpena to rejoin 
return immediate may be awarded againſt the Defendant ; and that Service 
thereof on the Defendant's Clerk may be deemed good Service of the De- 
fendant; and to this 1s often added, eſpecially in a Country Cauſe, that 
the Defendant may join and ſtrixke Commiſſioners Names ſometimes in 
four Days, ſometimes in a Week, that the Plaintiff may have a Commiſ- 
fion ex parte, directed to his own Commiſſioners, and all this is of Courſe, 

But the more uſual Way is for each Party to name four Commiſſioners 
for the Examination of Witneffes, and two a- piece are ſtruck out of each 
Side; and if a Defendant joins in a Commiſſion and names Commiſſioners, 
and yet afterwards refuſes to ſtrike, the Court, upon Petition, will ſtrike 
out ſuch two of them as they pleaſe, and the Commiſfian ſhall go to ſuch of 
the four as are left ſtanding. 

But here it is neceſſary to obſerve, that there is an Office called the 
Examiner's Office, which extends itfelf, and has a Right to examine all 
Witneſſes in Town, or within ten Miles of the Town, which is the Cir- 
cuit of the Court; and if any Commiſſion be made out, or Witneſſes 
examined within that Diſtrict, the Depoſitions taken by Commiſſion 
will, upon Complaint, be ſuppreſſed, and 'the Clerk who made out the 

*Page 298 Commiſſion will ſtand committed for a Mifbehaviour, and Breach of the 
known Duty of his Office. 

When Interrogatories are filed in the Examiner's Office, the Witneſs is 
carried to the Seat of the Examiner, and a Note in Writing is there taken 
of his Name and Place of Abode, to the End the other Side may croſs- 
examine, if they think fit, and, to prevent the perſonating of any Witneſs, 
he is conſtantly carried in Perſon, and, ſhewn at the Seat of the adverſe 
Party's Clerk in Chancery ; this being done, he returns back to the Exami- 
ner's Office, and is there examined, 

If Interrogatories are filed for his Croſs-Examination, the Party who 
produces him muſt ſee that he ſtays, or returns, and attends to be exa- 
mined ; but if no {ugh Interrogatories are filed, or he is not demanded to 
be croſs examined at the ſame Time when he is under Examination, and if 
he goes away about his Buſineſs, the Party who intends to croſs-examine 
him, muſt get him examined as well as he can; and the adverſe Party 
is not in that Caſe bound to produce him over again, to attend to be 
croſs-examined, fince it was the Party's Fault he had not his Interrogato- 
Ties ready io have croſs-examined him whilſt he was under his former Ex. 
amination. 

If the Examinor is ſerved with an Order whereby Publication is to pal: 
on ſuch a Day, he cannot aſterwards examine any Witneſs, tho it often 
falls out, that three or four Witneſſes have been before that 'Time ſworn to 
the Interrogatories, but have not attended to be examined; in this Cafe 
the Party cannot examine them without Leave of the Court, which is fel- 
dom denied on Motion. 

If a Witneſs is duly /ſubpenaed to attend and be examined, and he refuſes 
to attend, then, upon a Certificate from the Examiner, that Interrogatories 
are filed, and the Witneſs hath not attended to be examined, he ſhall ſtand 

committed, 
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committed, unleſs he attends and is examined in four Days after Notice ; 
and this is ſometimes allowed as a good Cauſe for the enlarging Publication 
or putting off the Cauſe z but where Publication is actually paſſed, and De- 

itions are delivered out, if the Party moves for enlarging Publication, 
he muſt offer good Reaſons, by Affidavit, of ſome material W- itneſſes which 
he hath ro examine, and the Reaſons why they could not attend and be 
examined before Publication paſſed. 

And in this Cafe the Plaintiff or Defendant, as the Caſe falls out, muſt 
make Oarh, and ſo mutt his Clerk or Solicitor, that they have neither ſeen, 
heard, read, or been informed of any of the Contents of the Depoſitions 
taken in that Cauſe, nor will they ſee, hear, read, or be informed of the 
fame, till Publication is duly paſſed in the Cauſe; and upon fuch an Affi- 
davit it is uſual for the Court to enlarge Publication, and give the Party an 
Opportunity to examine his Witneſſes; but he is to be limited to a Time, 
and ſo as not to put off the Hearing of the Cauſe ; for otherwiſe it would 
be hard to put the Defendant ro hear his Cauſe without Proof. 

If the Party examines ſome Witneſſes in Town, and others by Commiſ- 
fion, he is not obliged to exhibit or file his whole Set of Interrogatories in 
the Examiner's Office; he only files fach and fnch alone as he hath Occaſion 
to examine in Town; for if this were otherwiſe, it would put the Plain- 
tif to 4 double Expence of paying for Copies of the whole Interrogatories 
twice over. | 

Here alſo we muſt obſerve, that antiently the Examination was before 
a judge oi the Court, who was to conſider whether the Witneſs anſwered 
readily, or whether he brought a Story, formed, to the Judge; the 
Examination in Chancery was originally before the Maſter of the Rolls, 
who was one of the Judges of the Court; and therefore it ſhould ſeem 
that the Examination might be upon the Bill withont Interrogatories 
drawn and framed, as the Examination with the Canoniſts may be upon 
the Libellus Articwulatus ; but afterwards the Maſter of the Rolls having 


* left the Examination of the Witneſſes to his Clerks, as the Barons of the & 


Exchequer did to theirs, from thence-forward the Judge did nor, but the 
Counſel for the Party, whoſe Witneffes were to be examined, framed the 
Interrogatories npon which the Clerks examined ; and fo from thence-for- 
ward it became the Practice to ſend the Commiſſion to the Commitltoners 
to examine upon Interrogatories, as the Examiners did above. 

But as Witneſſes often lived remote from the Court, it was thought more 
convenient to appoint Commiſſioners to examine ſuch Wrnefles, the Court 
ſending a Notary of their own, who was often in Commiſſion with them, 
and with thoſe Commiſſions they ſent a Copy of the Articles ; thoſe Coin- 
miſſioners are to examine themſelves, aud cannot delegate their Power, for 
Delegata Foteſtas mn poteſt delegari. | 

The Commiſſioners were likewiſe to be indifferent, for, upon Exception to 
the Partiality of any of them, the Court will ſupply their Places by putting 
in others; for though they are named by the Parties, yet that is but by 
way of Propoſal to the Court; for they are the Miniſters of the Court, 
and therefore muſt be impartial. 
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Theſe Commiſſioners were to have their Charges, and the (a) Rule was, (a) But 
that rich Perſons were to have their Expences only, becauſe they were not there ſeems 


to be raid for their Duty ; bur the Poor were to have not only their Ex- 


to be no 
ſuch Rule 


pences, but the Price of their Labour over and above, that they might not or Piſtincti- 


be damaged for doing their Duty. | 


on at this 
Day, and 


therefore it hath been refolved, that a Commiſſioner may maintain an Action for the Labour and 


Pains he has been at in the Execution of the Cammitſlion, Carth, 208, 
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The Interrogatories were anciently annexed to the Commiſſion, and ſo 
now they are ſuppoſed to be; but by Conſent of Parties they are delivered 
to the Commiſſioners at the Opening of the Commiſſion ; and this is the 
preſent Practice. | | 

The Commiſſioners can only examine upon the Set of Interrogatories that 
are firſt put in before them, and no new ones can be examined upon before 
them, without Leave of the Court, becauſe their Commiſſion is to exa- 
mine upon ſuch Interrogatories as are ſuppoſed to be annexed to the Com- 
miſſion, or ſuch as are delivered in at the Opening of the Commiſſion, 

But before the Examiner they may examine upon a new Set of Interro- 
gatories, becauſe that is preſumed to be the Examination of the Judge; 
and = Judge might examine upon Interrogatories ex re nata out of the 
Articles. 

The Plaintiff has regularly the Carriage of the Commiſſion, and ſo i; 
to appoint Time and Place; but if the Defendant fuppoſes that the 
Plaintiff will aggrieve him by ſuch Appointment, he may move for a 
Duplicate of the Commiſſion, and that the Officer may appoint Time and 
Place. 

But if the Officer appoints Time and Place, yet the Commiſſioners may 
agree o adjourn, becauſe the Appointment of the Maſter is only for the 
Opening of the Commiſſion ; and therefore, if the Commilſioners agree, 
they have yet Power to make proper Adjournments. 

If the Plaintiff, or his Commiſſioners, abuſe the Carriage of the Com- 
miſſion by making unneceſſary Adjournments, or an irregular Examination 
of the Witneſſes, that will intitle the Defendant to a Commiſſion of his 
own, and he may have the Carriage of it himſelf, becauſe he ſhall not be 
obliged to produce and examine his Witneſſes where it cannot be done im- 
partially, | | 

The fair Examination by Commiſſioners is not to adjourn without Ne- 
ceſſity, becauſe that would be to harraſs the Defendant by obliging him to 
travel from Place to Place to eroſs- examine; but if it be neceſſary, they 
may adjourn not only as to Time but Place. 


*Page zoo * And this Affair muſt be performed as far as it is poſſible uns actu, that 


there may be as little Opportunity as poſſible to divulge the Depoſitiom, 


that neither Side may better their Proof. 
When a Witneſs is produced, he muſt firſt be examined upon the In- 


terrogatories of the Producer, and then forthwith, without ſuffering him 
to go abroad, upon the Crols-interrogatories of the other Side; and the 
Depoſitions are to be read over to him, every Sheet whereof he is to ſign, 
that ſo they may have the Senſe of the Witneſs, without being tampered 
with, 

The Depoſitions thus taken are to be bound up, and ſigned and ſealed by 
the Commiſſioners, and ſent by a Meſſenger of their own to the Court out 
of which the Commiſſion ĩſſued, who is to ſwear that they were not opened 
or altered fince they were delivered to him. 1 

If there be due Notice of executing the Commiſſion, and at the Day 
appointed the Commiſſioners meet, and the Commiſſion is opened, but 
no Witnefſes examined nor Adjournment made, the Commiſſion 1s loſt ; 
but if it be not opened, they may give new Notice, and proceed, unlels 
in the mean Time the Court be moved, and Order be made to pay the 
Coſts of the former Day before they proceed; and the Reaſon of this 
Rule ſeems to be, that the not adjourning is a Refuſal of the Commiſ- 
ſioners to act any further upon it; for though the Court itſelf never ad- 
journs, becauſe it is always open; yet the delegated Power muſt adjourn, 
becauſe they have no ſtanding and conſtant Power, as the Seal has, but 
their Power ariſes from the Words of their Commiſſion, which are qu4 


Mandamus quod & certos dies & licos quos ad hoc provideritis Tefles pred. 
; | corans 


EV 1B: N 
cram vobis Venire faciatis & advocetis; ſo that if they do net provide Time 
and Place by an Adjournment, they have no Authority further to a& by 
that Commiſſion, for the delegated Authority muft purſue the Words of the 
Commiſſion, or elſe it will be conſtrued a Refuſal to act; but if they do 
not open the Commiſſion, their not acting at that Time will not be con- 
ſtrued as a Refuſal to act; but it is an Harraſſing of the Defendant, for 
which he may complain to the Court and have his Redreſs; and the not 
acting before the Commiſſion is opened, is not conſtrued to be a Refuſal, 
| becauſe they do not know what their Authority is till the Commiſſion is 
opened. | 
"Where one of the Plaintiff's Commiſſioners and one of the Defendant's 
meet, and the Commiſſioner for the Plaiuti'iF refuſes to act, the Commiſ- 
fion is loſt, but the Plaintiff ſhall pay the Defendant his Coſts, and the De- | 
fendant ſhall have a new Commiſſion and the Carriage of it; and ſo it is 1% 
when any Commiſſion is loſt throngh the Default of him that has the 78 
Carriage of it; for he is unworthy to have the Carriage of the ommiſ- * 
ſion, who appears to make Default in the Execution of it. | 3 
If due Norice be given, and the one Side proceeds and examines his Wit- 
neſſes; the other, if he does not examine, ſhall not have a new Commiſ- 
ſion, unleſs Affidavit be made of ſome reaſonable Cauſe of his Non-attend- 
ance, and that neither the Party who did not examine, nor any for him, 
or by his Direction or Knowledge, have ſeen, heard, or been informed of 
the Depoſitions taken, or any Part of them, nor willingly will ſee, &c. til! 
he has examined, or till Publication; and the Reaſon hereof is, that the 
Defendant may not have an Opportunity to know what has been proved for 
the Plaintiff, and ſo have an Opportunity to conteſt it, 
And where ſuch a new Commiſſion is granted, it ſhall all be at the 
Charge of the Defendant, and the Plaintiff is permitted to <roſs-examine 
without Charge. | | 
But, if the Plaintiff, will, upon ſuch new Commiſſion, produce any 
Witneſſes, he muſt be at equal Charges of the Commiſſion, becauſe he has 
equal Benefit by the Examination of his own Witneſſes. 
But be, at whoſe Inſtance a Commiſſion is renewed, muſt examine a!l Page -=1 
his Witneſſes upon ſuch Commiſſion, or in Court, before the Return of it, 
becauſe he cannot be indulged a farther probatory Term. 5 
If the Commiſſioners on both Sides attend the Execution of the Com- 
miſſion, and the one Side examines, and the other neither examines nor puts 
in Interrogatories, he ſhall never afterwards exumine, unleſs upon ſpecial 
Order of Court, upon good Cauſe ſhewn, becauſe he might form his In- 
terrogatories upon the Diſcovery made to his Commiſſioners of what the 
other Side examined to. 8 
Where the Commiſſioners meet and examine, and afterwards adjourn, 
and one of the Defendant's Commiſſioners takes away the Commiſſion, and 
the other Commiſſioners meet at the Day adjourned, and examine Witneſſes 
and return the Depoſitions, the Court will order ſuch Depoſicions to lie, 
and the Subpenn duces tecum to iſſue againſt the Commiſſioner, that he may 
bring in the Authority by virtue of which the Depoſitions were taken; for if 
they had a proper Authority, the not having the Commiſſion before them 
does not impeach the Depoſitions. 8 
There muſt be fourteen Days Notice given by the Commiſũoners to all 
the Defendants, of the Time and Place of the Execution of the Commiſſion, 
or elſe it is not good Notice, and the Depoſitions will fiaud ſuppreſſed for 
Irregularity, in not purſuing the Tenor of the Commilſion ; this Rule 
ſeems to be taken from the Conunon Law, which requires fourteen Days 
Notice of Trial; but where it is a ſhort Vacation as between Eaſter and 
Trinity Term, ten Days, or leſs, is good Notice. 
No Commiſſion can he executed in 1 erm-time, unleſs by Leave of the 
Court, or Corſent ct the Parties; for the Commiſſioners being general 
2 Country 
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Country Attornĩes, it is more than probable they are in Town attending the 
Term on their other Client's Affairs, and conſequently cannot attend upon 
the Execution of the Commiſſion. 

If two of the Plaintiff's Commithoners attend at the Time and Place 
appointed for the Execution of the Commiſñon, they may proceed there. 
in ex parte. if the Defendant's Commiſſioners do not then attend; but if the 
Defendant's Commiſſioners attend at the Time and Place appointed, and 
the Plaintiff's Commiſſioners are not there, they cannot go on, becauſe the 
Plaintiff having the Carriage of the Commiſſion, he will not produce it, 
if he is diſappointed of his Commiſſioners, and conſequently there can be no 
Proceedings for Want of the Commiſſion; this makes a Duplicate of the 
Commiſſion more neceſſary; for in this Cafe, if the Defendant's two Com- 
miſſioners meet, they may proceed in the Execution of the Commiſſion ; 
but where there is no Duplicate, and the Defendant's Conimiſſioners at- 
tend at the Time appointed, and none attend for the Plaintiff, the Party 
grieved is to be recompenſed m Coſts upon Complaint made thereof to the 
Court; and in that Caſe the Court will give him Leave to ſue ont ang. 
ther Cominiſſion. 

There muſt, at leaſt, one Commiſſioner attend on each Side; ſor if the 
Plaintiff hath but one Commiſſioner that attends on his Side, he cannot pro- 
ceed to execute the Commiſſion, unleſs one of the Defendant's Commiſ- 
Goners attends and joins with him therein; but if one Commiſſioner for each 
Party attends, they may proceed in the Execution of the Commiſſion, and 
not otherwiſe, 

It having been found by common Experience, that Country Commiſſion- 
ers were apt to publiſh and divalge all the Evidence taken before them, and 
this even before the paſſing Publication, and that in fuch a Manner, as 
that it could rarely. if ever, be detected, becauſe they uſually diſcloſed it to 
the Attorney or Solicitor who employed them, and who was always their 
Friend; and ſince the very Life and Virals of almoſt every Cauſe, aud of 
every Man's Property, lies in keeping cloſe and ſecret his Evidence, till after 
the Depoſitions are publiſhed, becauſe after that there is an End of Examin- 
Page 302 * ing unleſs it is to prove Exhibits, which may be done after the Hearing, 
or by Order vive woce, and then they muſt be particularly named in the 
Order, that the other Side may have Notice what is to be proved; and this 
can only be to prove the Execution of Deeds, or ſigning Receipts or Ac- 
quittances; but a Man cannot have Leave to prove a Will wiwa woce at the 
Hearing, becauſe the due Execution may come in Queſtion, which cannot 
be examined at the Hearing ore tenus, but ought to have buen done before 
Publication paſſed. 

To remedy this Inconvenience, the following Order was made the gth 
of February, the 8th Year of Geo, 1. in Chancery. 

Whereas this Court hath been informed, that Commiſſioners and their 
Clerks attending the. Execution of Commillions for Examination of Wit- 
neſſes in Cauſes depending in this Court, do frequently before Publication 
is paſſed, and even before the Executing of ſuch Commiſſions, diſcloſe to 
or inform the Parties, or their Agents, the Contents of the Depoſitions of 
Witneſſes taken on ſuch Commiſſions, which leads to introduce Perjury, 
and occaſions tedious and unneceſſary Examinations; for remedying and 
preventing whereof for the future, the Right Honourable the Lord High 
Chancellor of Great Britain, by and with the Advice and Aſſiſtance of the 
Right Honourable the Mafter of the Rolls, doth order, that from and af- 
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rer the laſt Day of this preſent Hilary Term, where any Commiſſion iſſues to 
ſor Examination of Witneſſes, all and every the Commiſſhoners named in an 
ſuch Commithon hall, before they act in or be preſent at the Swearing or Je 
Exu min ing any Witneſs or Witneſſes upon Interrogatories in ſuch Cauſes, = 
feverally take the Oath following: You ſhall, according to the beſt of of 


"* your 
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« your Skill and Knowledge, truly, faithfully, and without Partiality to 
« any or either of the Parties in this Cauſe, take the Examinations and De- 
« poſitians of all and every Witneſs and Witnefſes produced and examin- 
« ed by virtue of the Commiſſion hereunto annexed, upon the Interroga- 
« tories now produced and left with you, and you ſhall not publiſh, diſ- 
« cloſe, or make known to any Perſon or Perſons whatſoever, except to 
« the Clerk or Clerks by you employed and fworn to Secrecy in the Exe- 
« cution of this Commiſſion, the Contents of all or any of the Depoſitions 
« of the Witnefles, or any of them, to be taken by you and the other Com- 
<« miflioners in the ſaid Commiſſion named, or any of them, by virtue of 
the ſaid Commiſſion, until Publication ſhall paſs by Rule or Order of 
the High Court of Chancery. Which faid Oath is to be annexed in 
2 Schedule to the ſaid Commiſſion, —And it is further ordered, that all 
and every the Clerk or Clerks attending the Execution of fuch Commiſſion, 
and employed in taking, writing, tranſcribing or ingroſſing the Depoſition 
or Depoſitions of Witneſſes examined on ſuch Commiſhon, ſhall, before, 
he or they be permitted to act as Clerk or Clerks, as aforeſaid, or be pre · 
ſent at the Execution of fuch Commiſſion, ſeverally take the Oath follow- 
ing—, * You ſhall truly and faithfully, and without Partiality to any or 
either of the Parties in this Cauſe, take and write down, tranſcribe and 
« ingroſs the Depoſitions of all and every Witneſs and Witneſſes produced 
before and examined by the Commiſſioners, or any of them named in 
the Commiſſion hereunto annexed, as far forth as you are directed and 
employed by the faid Commiſſioners, or any of them, to take, write 
« down or ingroſs the faid Depoſitions, or any of them, and you ſhall not 
« publiſh, difcloſe, or make known to any Perfon er Perſons whatſoever, 
„the Contents of all or any of the Depofitions of the Witneſſes, or 
«any of them, to be taken, wrote down, tranſcribed or ingroſſed by 
« you, or whereto you ſhall have Recourſe, or be any ways privy, un- 
« til Publication ſhall paſs by Rule or Order of the High Court of Chance- 
« ry.”— Which ſaid Oath is likewiſe to be annexed in the ſame Schedule 
to the faid Commiſſion. — Which Oaths the ſaid Commiſſioners are by 
ſuch Commiſſions to be impowered jointly and ſeverally to adminiſter to 
each other, and alſo to the Perſons attending as Clerks to the faid Commiſ- 


* If any Practiſer, or other Perſon, goes about to tamper with or ſu- *Page 203 


born any Witneſs, upon Complaint made thereof, and upon Examination 
of the Matter upon Oath, he muſt ſtand committed. 

When the Parties have examined, they give a Rule, as they doin the 
Civil and Canon Law for Publication; and if ne Cauſe be ſhewn to the 
contrary within four Days, the Rule is made abſolute. 

When Publication is moved for to be enlarged, it muſt be upon Notice, 
and upon good Reaſons offered to the Court, and upon Affidavits, thew- 
ing the Reaſons why the Party could not examine his Witneſſes ſooner ; 
_ is ſeldom or never done where it is to put off the Hearing of the 

e. 

But where the adverſe Party can ſuffer no Injury, as where the Cauſe is 
not ſet down, or where the Party is not ſerved to hear Judgment, there the 
Court will inlarge Publication for aſking for. 

And in ſome Caſes they will do it, though the Cauſe is ſet down, and 
the Party is ſerved to hear Judgment ; but this muſt be when it is ſhewn 
to the Court, that it is not poſſible for the Cauſe to come on very toon, 
and the Court will in this Caſe expect the Party to appear gratis to hear 
Judgment, on ſix Day's Notice to be given to his Clerk in Court, and pray 
no Day over, and will often oblige him to take no Advantage for Want 
of Parties at the Hearing; this forwards the Plaintift ; for if Default is 


made at the Hearing, the Decree cannot be made abſolute till the next ſuc- 
ceeding 
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ceeding Term ; but if the Party who moves to inlarge Publication, will 
not appear gratis, and pray no Day over, he is often denied his Motion, 
and with great Juſtice, becauſe in that Caſe he intends only Delay, which 
the Courts always avoid when in their Power. 

When Publication is paſſed, and the Depoſitions are copied and deliver. 
ed out, and either Party has a Mind to examine touching the Credit or Re. 
Putarion of any of the Witneſſes, the Way is, 

They muſt file Objections or Articles ſo called, in the Examiner's Of. 
ſice ; theſe contain in Subſtance the Objections they make to the Reputa- 
tion of the Witneſs, as in Caſes of Felony, Burglary, Perjury, Forgery, 
ſtanding in the pillory, or any other criminal Cale that would diſable the 
Party trom being a good Witneſs ar the Common Law; for the Rule of 
Evidence is the fork in Equity as at Law; and if the Party cannot be a 
good Witneſs at Law, no more can he be in Equity; theſe Articles may 
be founded upon the Party's leading a lewd Life, or being a common 
Drunkard or Swearer, or of ill Repute and Character in bis Neighbour. 
hood, a con:mon Vagabond, a Man not known, that hath no Abode, or 
fuch like ; ; though all theſe latter Objections ſeldom come to any I Ching 
for not withſtanding all this, the Man is a legal Witneſs, and the Court wil! 
hear his Evidence, and Judge of the Probability or Improbabilicy accord- 
ingly. 

"Theſe Articles being filed, and a Certificate from the Examiner they are 
ſo, the Court, upon Application, by Motion or Petition (or it may be 
done without) will give Leave to the Party to examine Witneſſes thereon ; 
and the other Party, who is to ſupport the Credit and Reputation of his 
Witneſs, may examine accordingly teties guoties, and their Depoſitions muſt 
be publiſhed,” as in other Caſes ; but this is a Cale which but very rarely 
happens, and generally ſpeaking it ends in nothing more than putting the 
Party to an Expence to no Purpoſe. 
© When the Depoſitions are thus copied and deliverd out, and both Par- 
ties come to ſee the Interrogatories examined by each Side, if they find them 
to be leading or impertinent, then it is the proper Time to refer them to a 
Maſter, for being too leading | or ſcandalous ; this is done by 
Motion or Petition of Courſe. 

If the Maſter reports the Interrogatories to be leading, and this Re- 
port is not excepred to, then all the Depoſitions taken to theſe Interrogatories 
muſt ſtand ſuppreſſed, as of Courſe, by Motion or Petition; but if the Report 
is excepted to, as, on the one Hand, the Court never countenances leading 
or impertinent Interrogatories ; fo on the other Hand they are not over cu- 
rious in thoſe Matters, becauſe it may fall out that the Interrogatories be 
reported leading in the very Vital of the Examination, and on the very 
Point on which the Cauſe turns; and when this comes to be the Caſe, the 
Party who referred them hath gained his End ; for perhaps he had a very 
bad Cauſe, if the Depoſitions had flood ; whereas if they are ſuppreſſed, 
he bath a very good one, ſince his Adverſary muſt have his Cauſe without 
any Proof at all, unleſs the Court is pleaſed to grant him another Com- 
miſſion on Payment of Colts, for his leading Interrogatories, which is ſel- 
dom or never done after the Depoſitions are publithed ; and 'tis hard, that 
in Equity a Man ſhould be deprived of a plain Right, through the Slip 
of agother Man's Pen, or the Inadverteney or Unſkilfulneſs of his Coun- 
ſel's Penning his. Interrogatories ; and therefore, if tis poſſible for the 
Courr to help him, they will, from the manifeſt Inconvenience which muſt 
a-tend ſuch a Caſe ; ; indeed, if the Interrogatories are reported to be lead- 
ing in Points upon which che Jet of the Cauſe does not turn, if the Depoſitions 
in theſe Points ſhould be ſuppreſſed, and the Party have Evidence enough 
1 ;efr without it, there's no Hurt done; but if the Merits and very Life turns 
upon 
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it, he will ſtruggle to the laſt before he will let his Depoſitions be 
{uppreſled. : 
Therefore, where Interrogatories and the Depoſitions of a Witneſs tak- 
en on them had been ſuppreſſed, for that the Interrogatories were lead- 
ing, and the Court being moved, that a new Set of Interrogatories might 
be drawn, and ſettled by the Maſter for the Examination of this Witneſs, 
whoſe Evidence was very material, and yet would be wholly loft, unleſs 
the Court would indulge them this Way, and though the Practice was 
admitted to be always againſt it, and it was urged to be of dangerous Con- 
ſequence ; yet one Precedent being produced to this Purpoſe ; and the In- 
terrogatories, which had been ſuppreſſed, being ſuch as might be drawn by 
many other Counſel, without any Apprehenſion of their being leading, the 
Court, to let in the Party to the Benefit of his Witneſs's Teſtimony, ordered 
Interrogatories to be put in, and ſettled by a Maſter for his Examination 
over again. 
If the Commiſſioners miſbehave themſelves, or if the Commiſſion is 
executed contrary to Notice given to the Party, or if the Depoſitions re- 
turned by Commiſſion are ſo ingroſſed, or ſo interlined, that they are 
not legible, in thoſe and many other Caſes of the like Nature, there may 
be good Reaſon to ſuppreſs the Depaſitions; but in this Jaſt Caſe the 
Record or Ingroſſment of the Depolitions is always brought into Court 
by the proper Officer; the Court takes the Ingroſſment into their Hands; 
and if it is poſſible to be read, or if it is handed down to the Six 
Clerk, and he can read it, they will hardly ſuppreſs the Depoſitions, or 
put the Parties to a new Trouble, or to the Expence of Examining all over 
again. 
© When the Depoſitions are copied, they muſt be ſigned by the Examiner 
or proper Six Clerk; for if either of the Six Clerks, who conſtantly attend 
the Court every Day of Hearing, ſtands up and ſays, that the Books are 
not ſigned, they are not to be admitted to be read, | 
The Civilians had a Manner of examining Witneſſes (a) in perpetuam (a) In what 
rei memoriam, Which was two-fold, either the common Examination, or Cafes a Bill 
in meliori forma; the common Examination was, when Witneſſes were yg examine 
very old and infirm, or fick and in Danger of Death, or were going * 2 
other Countries; in this Cafe it was uſual to file a Libel, and without ſtay- memerian 
ing for the Litis Conteſtatio, the Plaintiff examined his Witneſſes immedi- will now 
ately, and gave Notice, if it were poſſible, to the other Side, of the Time lie, vide 
and Place of the Examination, that he might come and croſs-examine ſuch oo g 50 
Witneſſes if he thought fir, and theſe Depoſitions ſtood good, in caſe , -_ ai 
the Witneſs died or went abroad; but the Plaintiff was obliged to edere ac- 2 Vern. 5c6 
tionem within a Year, otherwiſe theſe Examinations went fur nothing; but Abr. Eq. 
if the Witneſſes lived, or did not go abroad into other Countries, then chey 8 
were to be examined poſt /item conte/tatam Page 305 
The Examination in perpetuam rei memoriam in Meliori farma is Ad tranſu- 
menda Inflrumenta ; and in this Caſe there muſt be a Litis conte/tatio before 
the Examination, becauſe there is no Need of ſo much in proving of In- 
ſtruments, as there is where the Witneſſes are likely to die, or are going 
into remote Parts, in theſe Cafes they are not confined to proceed in any 
Action upon theſe Inſtruments within a Year. | 
But now the uſual Method is, where one Man brings a Bill againſt ano- 
ther, and hath a moſt material Witneſs to examine, upon Afﬀidavit made, 
that this Witneſs is in a languiſhing Condition or Danger of dying before he 
can be examined in Chief, or where the Witneſs is going a long Voyage to 
India, or other remote Parts, from whence he cannot return by the Time 
he is to be examined in Chief, and to which Place he is bound, and can- 
not poſlibly ſtay ; in either of theſe Caſes, the Court upon Motion or Peti- 
; * tron 
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tion of either Party will, and never denies to make an Order as of Courſe, 
for Leave to examine ſuch Witneſs de bene ef/e, ſaving juſt Exceptions tg 
the other Side. | 

If the Witneſs lives till he can be examined in Chief, ke muſt be examined 
over again as other Witneſſes in Chief are; but if he dies inthe mean Time, 
then, upon producing and proving the Regiſter of his Death, the Party 
for whoſe Beneti: he was examined, may apply, by Petition or Motion, for 
an Order, with Liberty to publiſh his Depoſitions, (it cannot be publiſhed 
without ſuch an Order); and to the Petition muſt be annexed a Certificate 
of the Death of the Witneſs, and the Party muſt ſhew that he died before 
the Time that he could be examined in Chief ; and hereupon the Court 
makes an Order, not only to publith his Depoſitions, but to read them as a 
Witneſs at the Hearing, ſaving Exceptions; and Notice of this Order is al- 
ways given to the Adverſe Clerk to prevent Surprize, and give him an Op- 
portunity to object thereto, as he ſhall ſee Occaſion, 

If the Witneſs beyond Sea be not returned, there muſt be an Affidavit 
of it, and that the Party had not heard from him of fuch a Time, nor doth 
he know whether he is living or dead ; and in this Caſe there will be the 
like Order, as in the Cafe of the Witneſs, who died before he cauld be 
examined in Chief. 


(F) Of written Evidence, and herein ok admitting 
Exemplifications, oz Copies of Becozdg, &c. ag 


Evidence. | 
Oo. Lit. 283, HE Word Evidence, as has been obſerved, comprehends not on- 
a. ly the Feftimony of Witneſſes, but alfo Matters of Record, as 


Letters Patent, Fines, Recoveries, Inrolments, and the like, as alſo 
Writings under Seal, as Charters and Deeds, and other Writings without 
„page 306 Seal, as Court-Rolls, Accounts, Oc. and a) theſe are faid to prove them- 
(a) That a ſelves, and to admit of no Averment againſt the Truth of them. 
ury ma 
Ind muſt take Knowledge of any particular Record, either Patent, Statute or Judgment, if it be 
given in Evidence to them, for that is their A:gata verbally alledzed and produced, if it make to 


the Iſſoe. Hob. 227. vide Leon, 206. And, 37, Plow. gz. a. 411. Dyer 118, 9 Co. 12. 
Co. Lit. 227. 


Skin. 62 Alſo a Public Hiſtory or Chronicle may be given in Evidence to prore a 
pl. 27. 3* Matter relating to the Kingdom in (6, general, becauſe the Nature of the 
Salk, 281. Thing requires it. | 


pl. 9. | 
(5) So a Year. Book may. be Evidence to prove: the Courſe of the Court. Salk, 281. pl. 9,— 


$peed's Chronicle was, given in Evidence to prove: the Death of Jſalel, Queen, Dowager to E. 2, 
Skin, 15s R | 


Falk 281. But theſe will not be admitted as Evidenee ta, prove a particular Right; 

pl. e. and therefore, where the Queſtion was, whether by the Cuſtoms of Dyoit- 

PL. + wich Salt-Pits could be ſunk in any Part of the Town, or in a certain Place 
wrgeſ)cs of 4 * 5 , . . . * 

D-cwizz only, and on a Trial at Bar, Camden's Britannia was offered ia Evidence, 

Skin. 623. but rt fuſed. 

pi. 17. 

S. C. ſo 

ried, 


But 
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Rut the Books of Heralds are admitted as Evidence to prove Pedigrees, : 
decauſe the Nature of the Thing will not admit of better Evidence; alſo n 


this is their proper Buſinefs, and abont which they are converiant, and — 
therefore deferve the more Credit. . 
2 Jon. 164. 


224, Salk, 281. pl. 9. Comb, 63. and Skin, 623. pl. 17. where it is ſaid, that, from the neg- 
ligent Manner of keeping them, they deſerve but little Credit.“ | 


— — 


* This is certainly true, yet there are Exceptions, as a Vifitation made by Heralds, entered in 
their Books, and kept in their Office, has been admitted Evidence of a Pedigree, Pitton v. Mal- 
ter, H. 5G, Stra. 162, —-Sothe minute Book of a former Viſitation, ſigned by the Heads of 
the ſeveral Families, and found in a private Library (Lord Oxford 5s) Ibid, 


An (c) Almanack is ſufficient Evidence to prove a Day Sunday, c. Cro. Eliz, 
227. 
Leon, 242. S. C. and S. P. Sid. 300. 5 Mod, 41. S. P. See Ld. Raym. 4, 281. 2 Ld. Raym, 
870, 1544, 1556. (e) That the Almanack to go by is that annexed to the Common Prayer- 
Book, 6 Mod. 91. | | 


So an Almanack, in which the Father wrote the Nativity of his Son, Raym. 34. 
was admitted and allowed to be ſtrong Evidence at a Trial at Bar, to prove ee, and 
the Nonage of the Son. | * 

So Pariſh-Books and Regiſters are good Evidence to prove Births and Cro. Eliz. 
Marriages. | 411, 

8 Books belonging to a Publick Company are good Evidence; and e 
therefore a Party concerned in Intereſt may, on Motion, have Copies of 4 Ra wg 


them to be made Uſe of as Evidence ; for, being 'IrantaQtions of 4 74. 
publick Nature, the Publick is concerned in them. Gery and 


a Motion for Copies of the Books of the Ea India Company, & wide 5 Mod. 395, Ld, Raym. 
337s 


If Land be pleaded to be Parcel of a Manor in Ancient Demeſne, and 9 Co. 31. & 
Iſſue be, if the Manor be Antient Demeſne, or not, it thall be tried by vid Tit. 
Domefday-Book ; and in this Cafe it is faid, that Domeſday-Book is not g. 
an Evidence of the Thing, but it is the Trial, from which che Court can- ter (A) 
not vary. | 

By the 7 Tac. 1. cap. 12. reciting, That whereas divers Men of Trades 
and Handicrafrſmen, keeping Shop-Books, do demand Debts of their Cuſ- 
tomers upon their Shop- Books, long Time after the fame hath been due, and 
when, as they ſuppoſed, the Particulars and Certainty ot the Wares delivered 
to be forgotten, then either they themſelves, or their Servants, have inſerted 
into their faid Shop-Books divers other Wares ſuppoſed to be delivered to 
the ſame Parties, or to their Uſe, which in Truth never were delivered ; and 
this of Purpoſe to increaſe, by ſuch undue Means, the ſaid Debt; and whereas 
divers of the ſaid Tradeſmen and Handicraftſmen, having received all the 
juſt Debt due upon their ſaid Shop-Books, dooftentimes leave the ſame Books 
uncraſled, or any Way diſcharged, ſo as the Debtors, their Executorsor Admi- 
niſtrators are often by Suit of Law enforced to pay the ſame Debts again to the 
Party that truſted the ſaid Wares, or to his Executors or Admiuiſtrators, . Page 397 
unleſs he or they can produce ſufficient Proofs by Writing or Witneſſes of 
the ſaid Payment, hat may countervail the Credit of the {aid Shop-Books, 
which few or none ean do in any long Time aftertheſaid Payment; it is there- 
fore enacted, . That na Tradeſman or Handicraftſman keeping (a) a Shop- (a) In an 
* Book as aforeſaid, his or their Executors or Adminiftrators, ſhall be al- Action by a 
* lowed, admitted, or received to give his Shop-Book in Evidence in any — 2 
Action for any Money due for Wares hereaſter to be delivered, or for eee 
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Work 
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proved to be, Work hereafter to be done, (b) above one Year before the ſame Action 
that the * brought, except he or they, their Executors or Adminiſtrators, ſhall have 
Draymen « obtained or gotten a Bill of Debt or Obligation of the Debtor for the ſaid 
Tame Every « Debt, or ſhall have brought or purſued againſt the ſaid Debtor, hisExe. 


Night ©: q , 
2 of“ cutors or Adminittrators, ſome Action for the ſaid Debt, Wares, or Work 


the Brew. © done, within one Year next after the fame Wares delivered, Money due 
houſe, and“ for Wares delivered, or Work done.” 

gave him an 

Account of the Beer they had delivered out, which he ſet down in a Book kept for that Purpoſe, 
ro which the Draymen ſet their Hands, and that the Drayman was dead ; but that this was his 
Hand which was ſet to the Book; and this was held good Evidence of a Delivery; otherwiſe of 
the Shop- Book itſelf fingly, without more, Salk, 285, pl. 18. 2 Ld. Raym, $73, 6 Mod. 264. 
Price verſus The Earl of Torrington.— 580 in an Indebitatus Aſſumpſit on a Taylor's Bill, a Shop. 
Book was allowed for Evidence, it being proved that the Servant who wrote the Book was dead, 
and that this was his Hand, and he accuſtomed to make the Entries therein, 2 Salk. 690. Pit. 
man and Madex, ruled by Helt Ch. Juſt, (5) Though the Statute ſays, a Shop- Book ſhall not 
be Evidence after the Year ; yet this does not make it Evidence of itſelf, within the Year, 2 Salk, 


6g0. pl. 2. 


&* Provided that this Act ſhall not extend to any Intercourſe of Traffick, 
« Merchandizing, Buying, Selling, or other Trading or Dealing for Wares 
« delivered, or to be delivered, Money due, or Work done, or to be done, 
* between Merchant and Merchant, Merchant and Tradeſman, or between 
« Tradeſman and Tradeſman, for any Thing directly falling within the 
« Circuit or Compaſs of their mutual Trades and Merchandize ; but that 
«« for ſuch Things only they and every of them ſhall be in Caſe as if this 
<« Act had never been made; any Thing herein contained to the contrary 
« thereof notwithſtanding.” 
Hob. 213. On a Conteſt in Chancery concerning a Promiſe made by the Lord 
Lord Alig- Abigney, to ſettle Lands on the Lord Clifton and his Lady, who was the 
Se Daughter of the Lord Abigney ; the King's Certificate under his Sign Ma- 
1 199. Dual, ſignifying the Purport of the ſaid Promiſe, was held ſufficient Evi- 


S. p. but dence of it. 
2 Rol, Abr. 
686. ſeems contrary. 


10 Co. gz. Regularly he who pleads a Deed, or would take any Benefit by it, muſt 

2. b. produce the Deed itſelf ; and this, my Lord Coke ſays, is for two Purpoſes ; 

1½, That it may appear to the Court, what the Operation of the Deed is, 

and that it be not on Condition, Limitation, or containing a Power of Re- 

. vocation, and of this the Judges are to judge. 2. That it may appear to 

_ have been legally executed, and (c) without any Raſures, Interlineation, or 
Court on other Imperfections; and of this the Jury are to determine. 

* void, if raſed or interlined in Places material; but now it is left to be tried by a Ju- 

ry, whether it were done before Delivery, Co, Lit. 225. a, 


10 Co, 922 But though it be regularly true, that the Deed itſelf muſt be produced, 
yet in Caſes of extreme Neceſſity, as where the Deed is (4) burnt, &c. 
® Page 308 *the Court will admit a (e) Copy of it to be given in Evidence, (F) or will 
(4) As where Admit it to be proved by W.itneſſes. 
a Deed was Alſo 
burnt by a Fire in the Temple, and a Copy taken by one Gardner of the Temple was allowed to be 
read as Evidence, although he ſaid he did not examine it by the Original ; but that he writ it, 
and that it always lay by him as a true Copy. Mod. 4. 2 Keb. 546, 3 Keb. 1, 2, 477. 5 Mod. 
211, 386. 2 Vern. 471, 591, 603. Eq. Ca. Abr. 228, Stra. 401, 526. vide Hard. 323. (e) 
But a Copy or Counterpart of a Deed is not ſufficient without other Circumſtances, unleſs in caſe 
of a Fire, in which Caſe a Courterpart is good Evidence of itſelf, Salk, 287, 6 Mod, 225. See 
Ld. Raym. 154, 746, 1292, 1371. 2 Vern, 471, 591, 603. Pre. Ch, 5g, 64, 116, 10 Mod. 8, 
2 Stra- 1122. () Where the Deed was cancelled by Fraud, by the Perſon in whoſe Cuſtody it 
was; and this being proved, it was allowed as Evidence, H:tl. 143,-Where the Seals were 
| = torn 


© A&M ns ny oY 


NH wTDe © rg) A 8 Wd — 


A 8 


— ©, Ho 


Bw.” — wucns—_ .ÞNtc oe Oe 


EVI DE Ne. 


Alſo a Copy of a Record, ſworn to be a true one, may be given in Evi- 10 Co. ga- 3. 
dence to a Jury, for theſe are Matters of ſo high a Nature, that they can be 
no otherwiſe proved but by themſelves; and no Razure or Interlineation 
ſhall be preſumed to be in them; but my Lord Coke ſays, that the ſureſt 
Way is to have them (a) exemplified under the Great Seal, or at leaſt under (a) That by 
the Seal of the Court. t the Statutes 

ot 3 E. ©. 

c. 4. and 13 Eliz, c. 6, Letters Patent may be cxemplified as well as Records of a public Na- 
ture; but ſor this vide 5 Co. 52. Page's Caſe Co. Lit. 225. 2 Inſt. 282. 8 Co. S. a. Hard. 
118. 


t An Office Copy on Stamps duly examined in Evidence. The Witneſs ſhould read the Copy 
whilſt the Original is read to him, and then the Original, whilſt the Copy is read to lia, 


If one pleaded to be diſcharged of Tithes by the Pope's Bull or Compo- Winch 50. 
ſition, a Copy of ſuch Bull or Compoſition was not allowed as Evidence, Bret and 
without ſhewing the Bull or Compoſition itſelf. Ware. 

It was formerly ( doubted, whether a Copy from an Inrolment of a (5) , vern. 
Deed, which was inrolled for ſafe Cuſtody, was ſufficient Evidence of ſuch 471, 591. 
a Deed, for being recorded for ſafe Cuſtody only, it could not be ſaid to 
be of ſo authentic a Nature, as a Bargain and Sale inroiled purſuant to the 
Statute, which makes ſuch Inrolment a Record; ſo that a Copy of it is 

Evidence, without Witneſſes, of the Sealing and Delivery; but it(,) ; vent. 
eems now (c) agreed, that the Inrolment of every ſuch Deed is good Evi- 296-7. 
dence, without particular Circumſtances to ſupport it, as proving that the Where the 
original Deed was in the Defendant's Cuſtody or Power, or accidentally loſt, Iarolment 
&c. for the Acknowledgment of the Party in a Court of Record eſtops him nee by 
from ſaying, that it was not his Deed, or that it was not duly ſealed and Office, and 


delivered. a Copy al- 
lowed to be 

given in Evidence. Salk. 280. pl, 9, Where a Bargain and Sale inrolled of a Term for Years, a 

Copy of it was given in Evidence, 3 Lev. 387. S. P. | 


Hence it follows, that a Copy of a Record, or other authentie Writing Skin. 174. 
ſworn to be true, may be good Evidence, but a Copy of a Copy can in nopl. 3. & vide 
Caſe be admitted as Evidence, becauſe ſtill more liable to the Errors and Skin. 584. 
Miſtakes of the "Tranſcriber ; alſo if the Copy of a Copy were to be admit 2 Hl, 


. Juſt, i 
ted, ſo a Copy of ſuch Copy, Cc. which in the End muſt occaſion they = 4 
utmoſt Uncertainty. where the 
| Original is 


Evidence, the Copy is Evidence ; but if the Original is but a Copy, there a Copy of ſuch Origi- 
nal cannot be read. 


— — 


torn off by a little Boy, and admitted in Evidence, Palm, 402.— That a Copy of a Deed ſhewn 
to a Counſel for Opinion, is not ſufficient Evidence of the Deed, Mod, 94. Skin. 20 „ PT &' $3; 
P. See 10 Mod. 42, 74, 108, 126, 292, 518. Ld. Raym, 735. 2 Vern. 471, 591, 663. 
Where one of the Parties has a Deed in his Cuſtody, and refuſes to produce it, the Counterpart 
may be given in Evidence, Keb. 12. Mod. 266. Vern. 408, 452, 2 Vern, 380, How far the 
Recital of a Deed is Evidence thereof, wid: 6 Mod. 44. Keb. 12,—An ancient + Deed is good 
Evidence, without Proving, cr Seal on it, Keb. 877.—An original Leaſe could not be produced, 
being an ancient Leaſe; but the Grandſon of the Leſſor produced a Counterpart found among 
the Evidences of his Grandfather ; this was allowed for Evidence, though there were no ſubſcrib- 
ing Witneſſes to it; and Juſtice Yyndbam ſaid, he had ſeen many Deeds in Queen Elizabeth's 
Time, without any. Lev. 2z5.-—Where, on Motion, a Rule of Court was made by Conſent, 
that a Deed ſhould be given in Evidence, without proving the Execution of it. Sid, 269. || 


— 


+ Forty Years old, Com, Dig, 3 V. 282. (B. 2.) 


Modern Deeds are often given in Evidence by Conſent, without Rule of Court, to fave thu 
Expence of Witneſſes, der farther with reſpe to Deeds, and the Recital of them, &c, Com, 
Dig. 2 V. 282, 282. 

| On 


Ne 
Skin, 431. On this Rule it was objected to a Copy of the Book at Doctor Com- 


fo ruled * mons, which was produced in Evidence to prove ſuch a one to be Exe- 


in Andrew cutor, that it was no Evidence, becaufe it was but a Copy of a Copy, 
Newpert's and the Book itſelf ought to be produced, or the Will with the Probate, 
Cafe, or a Copy of the Probate ; but it was held, that it being a Will of Goods, 

Page zog ®the Act of the Court is the Original, and the Will is proved a) by the 
(a) ea Act of the Court, before that it is under the Seal, wich the Probate; and 
Pacing the ſo a Copy of the Act of the Court is ſufficient ; but (6) if it was a Will 
Acts of the for Lands, there a Copy would not be ſufficient, but they ought to have 
Court of the Entry and Book itſelf. 


Prerogative 

was produced and held good Evidence of Adminiſtration granted to the Party; for the Court 
held, that it is the Act of the Court that makes a Man Adminiſtrator, and not the Letters of Ad. 
miniſtration with the Seal of the Court. Lev. 10. Keb. 5909. S. C. (4) That a Willexemplified 
under the Great Seal is not Evidence to a Jury in Ejectment. Comb. 46.—[ The original Wil 
+ .-. ought always to be produced, in Queſtion relative to Lands deviſed. ] 


— —_ 


— 


(G) Whether Parol Evidence is to be admitted tg 
—_— what appears on the Face of a Deed oz 
nr. ; | 


TT 


2 68. 2 FT ſeems to have been agreed as a General Rule, even before (e) the 

8 Statute of Frauds and Perjuries, that no Parol Evidence could be ad- 

wp 155. mitted to controul what appeared on the Face of (4) a Deed or Will, not 
n only from the Danger of Perjury, but from a (e) Preſumption, that 

Keilw, 49. . 8 . J ; . . 

0) For this Whatever the Parties at that Tĩme bad in Contemplation, was all reduced 

vide Tit. into Writing, 

Agreements. ä 

(a) As to Records it ſeems a general Rule, that nothing can be admitted, though ſworn by Wit. 

neſſes of the beſt Credit, that contradicts them; for being Things of the greateſt Credit, they 


can only be queſtioned by Matters of equal Notoriety with themſelves. Rol. Abr. 757, (e) 
Vide Vern. 369. | 


2 Vern. 98, Burt this Rule has received a Relaxation, eſpecially in the Courts of 

337» 625. Equity, where a Diſtinction has been taken between Evidence, that may 
be offered to a Jury, and to inform the Conſcience of the Court, wis. that 
in the firſt Caſe no ſuch Evidence ſhould be admitted, becauſe the Jury 
might be inveigled thereby; but that in the ſecond it could do no Hurt, 
becauſe the Court were Judges of the whole Matter, and could diſtinguiſh 
what Weight and Streſs ought to be laid on ſuch Evidence. 

5 Co. 68, Alſo to aſcertain a Fact, Parol Evidence hath been admitted to explain 

Lord che. the Intent of the Teſtator; as where the Teſtator had two Sons both named 

97s Caſe. Jam, and he deviſed Lands to his Son John; here Parol Evidence was ad- 
mitted, to ſhew which of his Sons he meant; and it being proved, that 
one of his Sons of that Name had been abſent ſeveral Years beyond Sea, 
and that the Teſtator apprehended that he was dead, the Deviſe was held 
good, and that the other ſhould take; for without ſuch Evidence the Will 
muſt be void. | | i 

Vern, 366. It bas been held, that if 4. purchaſes Lands in the Name of B. that 4. 
may be admitted to prove, that he paid the Purchaſe Money, and ſo make 
it a reſulting Truſt, or Truſt by Implication of Law for hnnfelf. 

2 Vern.s47. An Entry in the Steward's Book, and Parol Proof by the Foreman of a 


— * Jury was admitted as good Evidence, to thew that a Feme Covert _ 
, 1 
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E VIDE N E. 


dered her whole Eſtate, altho the Surrender upon the Roll, and the Ad- 
miſſion thereon was but of a Moiety. | | 

Alſo to ouſt an Implication, and rebut an Equity, Parol Evidence has Tothis Pur. 
been admitted to explain the Intention of the Teſtator ; as where a Man Paſe are the 
deviſes particular Legacies to his Executors, and makes no Diſpoſition of 2 yn 
the Surplus of his Eſtate ; in this Caſe, according to the Notions of the Fofter kf 
Courts of Equity, the Executors ſhall be only Truſtees for the next of Aust. 
» Kin ; but to rebut this Equity which ariſes by Implication only, the Exe- *Page 310 
cutors have been allowed to prove by Parol Evidence, that the Teſtator de- Chan. Ca. 


igned them the Surplus, 19. b.Crunp- 

tonand North, 
: Vern, 99. Pring and Pring. 2 Vern. 648, Lady Granville and Dutcheſs of Beaufort. 2 Vern, 
+46. Batchelor and Searl, and ſeveral other Caſes, which wide in Abr. Eq, 230. and 243. 


So where the Earl of Gainſborough made his Will, and thereby deviſed 2Vern. 2 52. 
ſeveral Legacies, and charged his Real Eſtate with the Payment of them Counteſs 
and his Debts, and deviſed his Eftate, ſo charged, to the Defendant, his — 
Nephew, and made the Plaintiff, his Wife, Executrix; and the Bill was Abr. Eq ow. 
brought to have the Perſonal Eftate diſcharged from the Debts and Le- S. C. and 
gacies, ſaggeſting that the Creditors threatened to come upon and exhauſt zfirmed in 
the Perſonal Eſtate ; and that it was the Intent of the Teſtator, that ſhe the Houſe of 
ſliould have the Perſonal Eftate clear to herſelf, and that the Directions for 3 
making the Will were ſo ; but that, either by the Miſtake or Contrivance 
of the Perſon who drew the Will, it was not ſo expreſſed ; and on Demur- 
rer, becauſe no ſuch Averment could be admitted againſt a Will in 
Writing, the Demurrer was over-ruled ; and it was held by Rawlinſon and 
Hutchins, that though ſuch an Averment could not be admitted where it 
was to make the Party a Title ; yet where it was only to rebut an Equity, 
as in this Caſe, it might. 

So where F. S. deviſed all his Houſhold Goods, as Woollen, Linen, Abr.Eq 230, 


Pewter and Braſs whatſoever, except a Trunk under the Chamber- 231. Mich, 


Window ; and the Queſtion was, Whether the Parol Proof of the Perſon 1795+ Pen- 
who drew the Will ſhonld be admitted to explain theſe Words ; and my — 
Lord Keeper thought it might, notwithſtanding the Statute of Frauds and — 517 
Perjuries ; for here it neither adds to nor alters the Will, but only-explains : 
which of the Meanings ſhall be taken; as in Caſe of a Deviſe to Son 
John, when the Teſtator had two of the ſame Name; and here the Word as 
may be a Reſtriction, or if the following be as particular Inſtances, it may 
not reſtrain the Word whatſoever, and he thought the Words imported to 
carry all the Houſhold Goods; and of that Opinion was the Maſter of the 
Rolls; and the Proof was read accordingly. 

So where one not of Kin, but a Stranger, was made Executor, and had Abr.Eq.245. 
conſiderable Legacies given him, although it was decreed by Sir Peter King, _ 
in the Mayor's — in Favour of the Teſtator's Brothers, that the Sur 2 
plus ihould be diſtrĩibuted; yet, upon Appeal to the Houſe of Peers, that the Houſe of 
Decree was reverſed, not barely as it ſtood upon the Will, but that Parol Lords. 
Proof ought to be received in Favour of the Executor's Title, conſiſtent 
with the Will; and the Proof being full as to the Teſtator's frequent De- 
clarations, that his Executor, though a Stranger, ſhouid have the Sur- 
plus, it was decreed accordingly. | 

But notwithſtanding theſe Caſes, the Courts have been very unwilling Vide 2 Vern, 
to admit of Parol Evidence in Relation to any Thing that appears on the 28, 337, 
Face of a Will; and it is certain that too much Caution cannot well be * 0 
uſed in this Particular, eſpecially when it is conſidered that the Statute of pl. 11. + 
Frauds and Perjuries, which was made to prevent Perjury, Contrariety of Raym. 831. 
Evidence and Uncertainty, binds the Courts of Equity as well as the Com- Where in the 
mon Law Courts; as alſo that little Rezard ought in many Cafes to be had Ode of Cole 


and Rawiin- 
to 5h, it is laid 


EV-T HENCE 


down by my to the Expreſſions of the Teſtator, either before or after the making hi 
Lord Chief Will, becauſe poſſibly theſe Expreſſions might be uſed by him, on Pur. 
— to controul or diſguiſe what he was doing, or to keep the Family quiet, 
Teſtator's or for other ſecret Motives and Inducements which cannot after his Death 
Intent muſt be found out, | 


be collected 
from. the Words of the Will, and not from his Circumſtances, or any Matters debors, and that 


to ravel into the Affairs of the Teſtator, would render Property precarious, and introduce Uncer. 
tainty and Confuſion in the Law itſelf, : | 


*Page 311 Hence in a late Caſe in the Houfe of Lords, where the Teſtator de- 

viſed ſeveral Legacies, and amongft the Reſt gave confiderable Legacies to 
Caf. Temp, his two Executors, to whom alſo he deviſed the Surplus of his Eſtate ; and 
Talb. 240. there being a Debt of 3000/7. due by Bond to the Teltator from one of the 
See 2 Stra. Executors, he inſiſted, that, there being ſufficient Aſſets to ſatisfy all the 


1261. Set- Legacies, this 3000 J. ſhould not be brought into the Surplus of the Teſta- 


Twin and 


Brown, 21 tors Eſtate, but that the ſame was extinguiſhed for his Benefit, by his being 
Aarch 1734, made Co-Executor ; and that though the Surplus of the Eſtate was deviſed 


in Demo Pro- to them both, yet that this Debt could not be taken to be Part of that 


gmt Surplus, being before extinguiſhed ; and, by the Evidence of the Perſon who 
was firſt drew the Will, fully proved, that this was the Teſtator's Intention; which 
heard before Evidence, it was urged, ought to be admitted, being only to rebut an 
his 'Honovr, Equity, and ouſt an Implication of Law ariſing from the Notions of the 


the Maſter - Courts of Equity, which revives the Debt in theſe Caſes, and gives equal 


of the Rolls, Benefit to both the Executors ; but the Lords refuſed going imo this Parol 


= — Evidence, and decreed that the 3000 J. ſhould be taken as Part of the 


Evidence, Surplus of the Teſtator's Perſonal Eſtate, which both the Executors were 
and on the equally intitled unto; for though in ſome Books the Teſtator's making a 
Strength Debtor Executor is ſaid to be an Extinguiſhment of the Debt, becauſe an 
ref mc Executor cannot ſue himſelf; vet it was never doubted, but that fuch a 
oh 3060 Debt remained Aſſets to ſatisfy other Creditors ; alſo it has been (a) reſolv- 
ſhouid not ed to be Aſſets to ſatisſy Legacies; and this Deviſe of the Surplus and Reſi- 
be taken as due of the Teſtator's Eſtate being as much a Legacy, and as well recovera- 
44a 5 = ble in the Spiritual Court as any particular Legacy, it was but fitting, that 
we erg ſince the Courts of Equity claim now a concurrent Juriſdi&tion with the 
tor's Perſo- Eccleſiaſtical Courts in Matters of this Nature, that there thould be the 


nal Eſtate; ſame Meaſure of Juſtice in both theſe Courts. 

'but that it | 

was extinguiſhed for the Benefit of the Obligee, and accordingly ordered the Bond to be cancel- 
led ; but this Decree was reverſed by my Lord Chancellor, though he admitted the Parol Proof 


to be read, as not thinking the Teſtimony of a ſingle Witneſs, according to the Circumſtances of 


this Caſe, ſutficient to controul hat appeared on the Face of the Will, (a) For this wide Velv. 
160. Plow. 186, a. Co. Lit. 264. 8 Co, 136. a. Cro. Eliz. 373. Hob. 10. Leon, 320. 


—— 


(H) Of Pꝛeſumptive Pꝛook. 
Y Lord Cole diſtinguiſhes Preſumptive Proof, by which he ſays Juries 


are often induced into, 1. Violent Preſumption, which amounts to 
plena Probatio ; as if one be ſtabbed in a Houle, and a Man is ſeen running 
out of it with a Knife bloody, and none elſe in the Houſe. 2. Preſumpt:o 
Probabilis, which moves a little. 3. Preſumptio Levis, which moves not 

at all. 
Co. Lit. 6, Alſo in Caſe of a Feoffment, if all the Witnefles to the Deed are dead, 


r then a continual and quiet Poſſeſſion for any (4) Length of Time will make 
a ſtrong 


Co. Lit. 6. 


E VID E N c E. 


a ſtrong or violent Preſumption, which ſtands for Proof; and here the Rule 

is, that ex diuturnitate Temporis omnia pre ſumuntur ſolemniter eſſe acta; alſo Autiouky 
the Deed may receive Credit by comparing the Seals, the Hand-writing, ee an” 
and other Circumſtances, all which muſt be left to the Jury. dit. 


- Mod. 117. 
Lev, 25. Dy vide Palm, 427» 


Perſons once in Being ſhall be intended ſtill living, if the contrary is not à Rol. Rep. 
proved. 461. 


+ Therefore in Ejectments, Sc. great Caution is required in making out a Pedigree, &c. not 
to prove the Birth of any Perſon, through whom the Title is not deduced, and who might be 
Heir, tc, if living; and to be prepared with Proof of the Death of ſuch Perſon, if ſet up by the 


adverſe Party. 


But now by the 19 car. 2. Cap. 6. it is enacted, . That if any Perſon 
« or Perſons, for whoſe Life or Lives, Eſtates have been, or ſhall be 
granted, ſhall remain beyond the Seas, or elſewhere abſent themſelves *Page 312 
« jn this Realm, by the Space of ſeven Years together, and no ſufficient and por the Con- 
« evident Proof made of the Life or Lives of ſuch Perſon or Perſons re- ſtruction 
« fpeQtively, in any Action commenced for the Recovery of ſuch Tene- hereof wide 
ments by the Leſſors or Reverſioners; in every ſuch Caſe the Perſon or — = _ 
« Perſons, upon whoſe Life or Lives ſuch Eſtate depended, ſhall be ac- che 6 1, 
counted as naturally dead; and in every Action brought for the Recovery c. 13, © 
« of the ſaid Tenements by the Leſſors or Reverſioners, their Heirs or Aſ- 
« ſigns, the Judges, before whom ſuch Action ſhall be brought, ſhall 
direct the Jury to give their Verdict, as if the Perſon ſo remaining be- 
« yond the Seas, or otherwiſe abſenting himſelf, were dead.” 
By the 21 Fac. 1. cap. 27. it is enacted, © That if any Woman be de- 
e livered of any Iſſue, which being born alive ſhould, by the Laws of this Gilb. Evid. 
„Realm, be a Baſtard, and endeavour privately, either by Drowning or f EC. 266 
« ſecret Burying, or any other Way, either by herſelf or the Procuring of . Nr C 
others, ſo to (a conceal the Death thereof, as that it may not come to 288. 
Light, whether it were born alive, or not, but be concealed ; in every Lawof Evie, 
« (6) ſuch Caſe the Mother ſo offending hall ſuffer Death, as in caſe of 278. pl. 41. 
„Murder, unleſs ſhe can prove, by one Witneſs at leaſt, that ſuch Child — jo — 
« was born dead.” — 
| pear to have 
endeavoured 
to conceal the Death of ſuch Child, there is no need of any Proof, that it was born alive, or that 
there were any Signs of Hurt, for it ſhall be taken undeniably, that the Child was born alive, 
and murdered, Kelynge 32.—-But where a Woman lay in a Chamber by herſelf, and went to 
Bed without Pain, and waked in the Night, and knocked for Help, but could get none, and was 
delivered of a Child, and put it in a Trunk, and did not diſcover it till the Night following, ſhe 
was adjudged not to be within the Statute, becauſe ſhe knocked for Help, Kelynge 42, Neither 


is a Woman within the Statute, who, having confeffed herſelf with Child hefore hand, is after- 


wafds ſurprized and delivered, no Body being with her; and therefore in theſe Cafes it muſt ap- 
pear by Signs of Hurt, or ſome other Way, that the Child was born alive, Kelynge 33. 2 Hawk. 
P. C. 438. (5) But there is no Need, in order to convict a Woman by Force of this Statute, to 
draw the Inditment ſpecially, or to conclude it contra formam Statuti; but it is the better way to 
ſet forth, that the Defendant Infantem Maſculum Viuum parturiit, qui quidem infans Maſculus adtunc & 
ibidem Viuus exiſtent natus per leges bujus Regni * fuit, Anglice a Baſtard, and then to go 
on in the ordinary Form, to ſhew that ſhe murdered him, oc. contra pacem, Sc. for the Statute 
doth not make a new Offence, but only makes ſuch a Concealment an undeniable Evidence of 
Murder. Kelynge 32, 2 Hawk. P. C. 438. The Editor recommends to the Reader the humane 
and judicious Obſervations of a modern elegant Writer on this Law, See QLſerv, on the Statute: 


434, 425- ad, Edit, 


J — 
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EV ID EN CE. 


(J) Where the Law requires the higheſt Pꝛoof the 
Nature of the Thing is capable of. 


Show. Rep. . ſeems in Regard to Evidence to be an inconteſtible Rule, that the 
397, Carth. J Party, who is to prove any Fact, muſt do it by the higheſt Evidence the 
220. Holt. Nature of the Thing is capable of. 


284. pl- 4+ | | 
As where the Queſtion was, whether the Abbey de Sentibus was an inf, 

alk. 251, an infe- 

— 4 ” Abbey, or not, Dugdale's Menafticon Ang licanum being produced fo. 


Evidence was refuſed, becauſe the original Records might be had in the 
Augmentation-Office. 

Show. Rep. So if a Witneſs be to teſtify what another ſwore on a former Trial, the 
163. pl. 152. Record * of ſuch Trial muſt be produced, or his Evidence is not to be ad- 
mitted, Tc. 


+ i. e. An Office-copy, as Records ought not to be removed, that every one may know where 
to find them when wanting, and Proof of a Record may be wanting at ſeveral far diſtant Places, 


at the ſame Time. : 


*Page 313 (K) Of Hearfap Evidence. 


Mod. 383. 1 ſeems agreed, that what another has been heard to ſay is no Evidence, 
Skin, 402. | becauſe the Party was not on Oath ; alſo, becauſe the Party, who is 
* 37 affected thereby, had not an Opportunity of croſs-examining; but ſuch 
Speeches or Diſcourſes may be made uſe of by Way of Inducement or Il luſ- 
tration of what is properly Evidence. . 
2 Hawk. P. Alſo what a Witneſs hath been heard to ſay at another Time, may be 
C. 431. given in Evidence, in order either to invalidate or confirm the Teſtimony 
he gives in Court. | 
2 Hawk, P. So what a Perſon accuſed of a Crime hath been heard to fay at another 
C. 431. Time, may be given in Evidence at his Trial, either for him or againſt 
him. | | 


(L) Of the Party's Confeſſion. 


a HE Confeſſion of the Defendant himſelf, whether taken on an Exa- 

pier mination before Juſtices.of the Peace, in Purſuance of 1 £7 2 P. & 

b. C. 429. M. cap, 1 3. or of 2 & 3 P. & M. cap. 10, upon a Bailment or Commit- 
ment for Felony, or taken by the Common Law on an Examination before 
a . ad for Treaſon or other Crime, or ſpoken in private Diſcourſe, 
has always been allowed to be given in Evidence againſt the Party, but not 
againſt others, 


But 


v, 


EVI DI Ne 


But wherever a Man's Confeſſion is made uſe of againſt him, it muſt be 
taken altogether, and not by Parcels. * 


» Qu, If ſuch Confeſſion can be uſed, if extorted by Threats, or obtained by Promiſe of Favour ? 


— 


(M) Of Similitude of Hands. 


is obſerrable (a) that this, with other Circumſiatcts in (3) Algernon (a) 2 Hawk, 
Sidney's Caſe, was ruled to be good Evidence of his having written a F. C. 431. 


Paper charged againſt him as an Overt-act of High Treaſon : Yet in the 7 ) x; 
Trial of the (e) ſeven Biſhops, the Court was divided in Opinion, whether © 4 bs 
Similitude of Hands was Evidence of the Defendants having ſigned the 216, 217% 
Paper charged againſt them as a Libel, and the Parliament having declared 226, 230. 


an Opinion in the (4) Reverſal of Algernon Sidneys Attainder, that Com- - 7 
7. 


riſon of Hands is no Evidence of a Man's Hand- writing in criminal Caſes : /, 

5 (d)z W. & 

t ſeems to have been generally holden (e) ſince that Time, that it is not M. (vg. 7. of 
Evidence in any criminal Caſe, whether capital or not capital, private Acts. 
(e) See Stat. 

Tri. 892, 893. 4 Vol. 271, 272, and Francia's Trial, Compariſon of Hands was held — to 
be good Evidence in Treaſon, unleſs the Papers were found in the Cuſtody of the Perſon himſelf, 
and not of another. Skin. 579. 12 Mod, 72. Ld, Raym. 40. S. C. and per Curium, it is not ſuf- 
ficient for the original Foundation of an Attainder, but may be well uſed as circumſtantial Evi- 
dence, if the Fact be otherwiſe proved, as in my Lord Prefon's Caſe, his attempting to go with 
ſeveral treafonable Papers into France, and principally where they were found on his Perſon ; but 
here, fince they were found elſewhere, to convict on a Similitude of Hands, was to run into the 


Error of Colonel Sidney's Caſe, 12 Mod. 72. 
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(N) CUhether the Depoſitions of Ulitneſſes in ano- ne 
ther Caufe map be given in Evidence. 


Epoſitions cannot be given in Evidence againſt any Perſon who was not 

D Party to the Suit; / and the Reaſon is, becauſe he had not Liberty mg muy 

to croſs-examine the Witneſſes z and it is againſt natural Juſtice that a Bund. 30. pl. 

Man ſhould be concluded in a Cauſe to which he never was a Party, 84. 91. pl. 
| 1 8, 321. * 

403. 9 Mod. 229. Carth, 181, Gilb. Evid, 62. Prec. Ch, 212, Theo, Evid, * 13 Vin. 

Abr. 117. pl. 45, 47. Vern. 413. pl. 390. Eq. Caf. Abr. 227, pl. 3. Atk. Rep. 204. (F) But 

if a Witneſs is examined in Chancery, you may read, without an Order, any other Depoſitions of 

the ſame Perſon, in the Spiritual Court, or elſewhere, in any other Cauſe, ſo as you make 

uſe of them only to confront the Evidence he then gives, Anon; Moſely 118, 188. 


Vol. II. 2 EX COM. 


EX COMMUNICATION. 


Co. Lit. 133. IN Xcommunication is the higheſt Eccleſiaſtical Cenſure which can 
Le E. be pronounced by a Spiritual Judge againſt a Chriſtian, for thereby 
_ ve he is (a excluded from the Body of the Church, and diſabled to 
31ſt of the bring any Action, or ſue any Perſon in the Common Law Courts. 

Articles of | | 


the Church of England, that Perſon, which by open Denunrciation ef the Church is rightly cut off 


from the Unity of the Church, and excommunicated, onght to be taken by the whole Multitude 
of the Faithful as an Heathen and Publicsn, until he be openly reconciled by Penance, and re- 
ceived into the Church by a Judge that hath Authority thereunto, Gib. Cod. 109 5-6,—It was 
uſed by way ef Puniſhment only for great and heinous Crimes, according to the Rule in the 
Reformatio Legum, fol. 80. Non debet excommunicatio Minutis in delifiis werſari, ſed ad borribilium Cri. 
minum atrocitatem admovenda eft, in quibus Ecclefia graviſſimam infomiam ſuſtinet, wel guad illis evertatur 
Religio, wel quod boni mores pervertuntur, But now the frequent Uſe of Excommunication is in Caſes of 
Contumacy, for not appearing or diſobeying of Serftences, though in the ſmalleſt Matters, and 
thoſe oft times of a Civil Nature, which is one of the pringipal Means of bringing a Contempt 
= it, and yet is the only Way which the Spiritual Court hath to enſorce Obedience. Gib. 
1095. 


Co. Lit. 134. Excommunication is divided into the Greater and Leſſer; the Greater 
excludes a Man from the Communion of the Faithful as well as of the 
Sacraments ; the Leſſer excludes a Man from the Communion of the Sa- 
craments only; but they both equally diſable the Perſon from bringing any 
Action, Cc. | 


Under this Head we ſhall conſider, 


(A) Ju what Cafes the Spiritual Court map pro- 
perlp extommunitate. 315. 

(B) In what Caſes a Perſon ſhall be ſaid to b 
iplo facto excommunicated. 316. | 

(C) Bp whom Excommuntcation is to be pꝛo⸗ 
nounced and certified. 318. | 

(D) What Jnconveniencics and Diſabilities it 
laps the Partp excommunicated under; and 
herein of his Diſabilitp to bzing anp Action. 


19. 
* Of the Proceedings on the TUrit of Excommu- 
nicato capiendo, both at Common Law, and by 
Uirtue of the Statute 5 Eliz. c. 23. 320. 
F) Of Abſolving and Aſſoiling a Perſon excom- 
municate. 325. 
(A) In 


a. ͥ rr 
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EX COMMUNICATION. 


* (A) Jn what Caſes the Spiritual Court map pꝛo⸗ ige 15 
perlp ex communicate. 


I ſeems agreed, that wherever the Spiritual Court hath JuriſdiQion in Rol. Abr. 
1 any (a) Cauſe, and the Party refuſes to appear to their Citation, or after **3; 


Sentence, being admoniſhed, refuſes to obey their Decree, that he may be 3 
excommunicated. a ciently the 
King's Te- 
nants who held in Capite, and whoſe Attendance was neceſſary on the Perſon of the King, could 
not be excommunicated. 2 Inſt 631. Gibſ. Cod, 1102. That a Biſhop, or other Peer of 


Parliament, may be excommunicated. 7 Mod, 56, Cc. The Biſhop of St. David's Caſe, 


Alſo it ſeems, that at Common Law, the Sjgnificavit of an Excommuni-Salk. 293. pl. 
cation might Le upon a general Cauſe, as Propter Contumaciam, or De non Fas pl. 7. 
parendis Mandatis Ecclefie ; but now by the 5 Elis. c. 23. the Cauſe muſt 86 1 
be ſer forth in the Writ De excommunica!o capiendo itſelf, becauſe by that Gibt God. 
Statute the Writ is made returnable in B. R. which would be to no Purpoſe, 1097. 
if the Cauſe were not ſet forth in the Writ, ſo as to enable the Court to 
judge thereof. | 

But it was always holden, that the Biſhop's Certificate ſignifyin the Ex- 14H.4-14.b. 
communication into Chancery, on which the Writ of Excommunicato capiendo Rol. Abr. 
iſſued, ought to compriſe the particular Cauſe of the Excommunication ; ſo . 
that the Court might (5) judge whether it were a Matter within their Juriſ- (5) And 
diction, or not. theretorethe 

| it of 
Chancery, for any Defe& in the Certificate, uſed to grant a Superſedeas ; but before — Eliz, e. 
23, there were no Diſcharges in B. R. on Excommunicato capiendo, but where a Man was excom- 
municated pending a Prohibition. Salk. 293. pl. 1. 


If the Excommunication appears to have been by an Archdeacon of a Rol. Abr. 
peculiar or limited Juriſdiction, it ought to appear by the Certificate, ei- 88. 


fer it" ; » 


ther expreſsly or by Implication, that the Matter thereof aroſe (c) within? 2 
f 9 . "ic alc, 
his (d) Juriſdiction; otherwiſe it is void. | Rok. Reb 
| | 174. S. C. 
le) The Defendant was taken upon a Capias Excommunicatum, and becauſe it was not mentioned 
in the Significevit, that he lived in that Dioceſe at the Time of the Excommunication, it was ad- 
judged to be uncertain, and the Party was diſcharged. Moor 4679 Beazmon:'s Caſe, Show, 
Rep. 17, S. C. cited. Godb. 191. S. P. (4) The Defendant was taken upon a Cpias Excom”, 
and the Significavit was, that he was excommunicated for not anſwering Articles ; but it was nut 
ſhewn what theſ® Articles were; and it was adjudged ill. Rol. Rep. 135. Fox's Caſe. —— 
If a Man is excommunicated for an Offence, which is pardoned by a general Pardon, and this be- 
ing ſhewn to the Biſhop, he notwithſtanding refuſes to abſolve him, an Action on the Caſe lieth 


againſt him. 12 Co. 76. 


If the Excommunication in a Writ of Excommunicato capiendd is recited Salk, 293. 
to be pro quibuſdam cauſis Subſtrationis decimarum five aliorum jurium Eccle- pl. 1. The 
ſiaſticorum; this is too uncertain, for the Alia Jur might be ſuch Matters — 4. 
as were out of their juriſdiction, and hey ought to thew the Matter was judged upon 
within their Juriſdiction; for of that the King's Courts are to be Judges, ſuch a Re- 
and not they themſelves. turn to a 

So where in a Writ of Excommunicato capiendo, the Recital of the Signifi- Habeas Gor- 
cavit was, that he was excommunicated for not paying the Coſts in quodam B. Ii OY 
negot io puerorum educationis frye inſtructionis fine aliqua licentia in ea parte pi. 2. 7 
prius obtenta; and the Writ was quaſhed for Incertainty, becauſe it might Queen v. Hill, 


de a Teaching to fence or dance, and not Letters, 2 Ld, Raym, 
_— There *3% 7415. 
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EX COMMUNICATION. 


Paſch.6Ann, There was a Preſentment in the Spiritual Court of the Biſhop of Eh 
The Nen againſt the Defendant for teaching School t in Cambridge without a Licence, 
3 by the Churchwardens of the Pariſh ; whereupon, as the Way was there, a 
Citation was fixed up at the Church-Door, for the Defendart to come in 
6 and anſwer the Charge of the Preſentment; but be, being a Diſſenter, and 
not coming to Church, had no Notice of the Citation; and for his Con- 
tempt in not coming, he was excommunicated ; whereupon he applied to 
the Biſhop to get himſelf aſſoiled, for that it was a Writing School he 
taught, and ſo not within the Biſhop s Juriſdiction ; but the Court refuſed 
to aſſoil him, unleſs he would put in Caution to anfwer ſuch Articles, and 
abide by ſuch Sentence, as they ſhould make thereupon ; which he was ad- 
viſed not todo, becauſe that would be owning their Juriſdiction, and con- 
cluding hiinſelf to abide by their Sentence, and thereupon he moved for a 
Prohibition, and had it, with a Special Clauſe to afſoil him. Mr. Page 
moved for the Prohibition, and inſiſted, that they could not excommunicate 
any one for a Contempt, without ſhewing that the Matter itſelf was within 
their Jurĩſdiction; and as they could not excommunicate for the original 
Matter, if it were not within their Juriſdiction, fo neither could they for 
a Contempt to a Citation upon that Matter; and cited 8 Co. 68. Trollip's 
Caſe, Doctor and Student. 12 Co. 77. 14 H. 4. 14. 5 Co. 23. And he 
faid, by thefe Books it appears, that, if the Biſhop refuſed to aſſoil him, 
an Action on the Caſe would lie againſt him; but now a-Days, a Prohi- 
bition was thought the better Way; and he ſaid, this Preſentment being only 
ſor Teaching School, they could not come after with Articles, and charge 
him with any other Matter, as a Writing-Schoot, Latin-School, or other 
particular School ; which thy Court agreed, and ſaid it was like a Prefent- 
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ment by a Grand Jury here, which cannot be altered or changed by Articles 


after; and as the Grand Jury are upon their Oath, ſo are the Church- 
wardens there; and ſaid, that when Articles are given in againſt any one, 
the Citation ought to be founded upon that; but when it was by Preſent- 
ment, that was a Charge and a Citation itſelf, and cannot be after altered by 
Articles; though Serjeant Parker faid, he thought this Preſentment to be 
only in the Nature of a Summons, and that it was neceſſary Articles ſhould 
be drawn up againſt him after, to charge upon the Particulars ; but the 
Prohibition with the ſaid Clauſe was granted. + 


None ſhall keep a School-Maſter, or teach School, without the Biſhop's Licence, 23 El. c. r, 
f. 6 & 7. 1 JIac. 1. c. 4. ſ. 9. 13 & 14 Car. 2. c. 4. ſ. ar, | 


+ For the Cauſes in which an Excommunicato capiends may be awarded on the Statute, vide Stat; 
5 Eliz, c. 23. ſ. 13. ef 325, 


— — * P 


(B) Jn what Cafes a Perfon ſhall be ſaid to be ipſo 
facto excommunicated. 


6% For the Q ſeveral (a) Acts of Parliament, Offenders of ſeveral Kinds are made 
Cauſesof Ex- to incur the Puniſhment of Excommunication io facto. 

communi- | 

cation ipſo fate, according to the Conſtitutions and Canons Ecclefiaſtical of the Church of Eng- 
ard, wide Codolp, Repert, 629, 630, 


And to this Purpoſe it is enacted by 6 E. 6. cap. 4. © That if any Per- 


fou whatſoever ſhall, by Words only, quarrel, chide or brawl, in any. 


« Church 


%. = a 6 Whos e 2 


— wo. 
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E X COMMUNICATION. 

« Church or Church- Yard, that then it ſhall be lawful unto the Ordinary of 
« the -Place where the ſame Offence ſhall be done, and proved by two 
« lawful Witneſſes, to ſuſpend every Perſon ſo offending, that is to ſay, 
jf he be a Layman ab ingreſſu Ecckfie ; and if he be a Clerk, from the 
« Miniſtration of his Office for ſo long Time as the ſame Ordinary ſhall b 
« his Diſcretion think meet and convenient, according to the Fault.” = 

And it is further enacted by the ſaid Statute, 4 That if any Perſon ſhall 
« {mite or lay any violent Hands upon any other, either in any Church or 
« Church-yard, that then igſo fado every Perſon ſo offending ſhall be 
« deemed excommunicate, and be excluded from the Fellowſhip and Com- 
« pany of Chriſt's Congregation.” | * 

And it is further enacted by the ſaid Statute, © That if any Perſon ſhall e Page 317 
« maliciouſly ſtrike any Perſon with any Weapon, in any Church or Church- 
« yard, or ſhall draw any Weapen in any Church or Church-yard, to the 
« Intent to ſtrike another with the ſame Weapon, that then every Perſon 
« ſo offending, and thereof being convicted by Verdict of twelve Men, 
« or by his own Confeſſion, or by two lawful Witneſſes before Juſtices of 
« Afﬀize, Juſtices of Oyer and Terminer, or Juſtices of Peace in their Seſ- 
« ſions, by Force of this AQ, ſhall be adjudged by the ſame Juſtices, be- 
« fore whom ſuch Perſon ſhall be convicted, to have one of his Ears cut 
« off, Wc. and beſides that, every ſuch Perſon to be and ſtand io facto 
* excommunicated, as aforeſaid.” 


In the ConſtruQtion hereof the following Opinions have been holden; 

1. That the Statute extends as well to Cathedral as Parochial Churches Cro, Eliz, 
and Church-yards, 224+ 

That notwithſtanding the Words of the Statute be expreſſed, That he Dyer 275. 
who {mites another in the Church, Ec. ſhall ip/o fafo be deemed excom- pi. 48. 
municate ; yet there ought either to be a precedent Conviction at Law, Cro. ac. 46. 
which muſt be tranſmitted to the Ordinary, or elſe the Excommunication Lit. Rep. 
muſt be declared in the Spiritual Court, upon a proper Proof of the Of- tei .. 
fence there; for it is implied in every Penal Law, that no one ſhall incur Cro. Eliz. 
the Penalty thereof, till he be found guilty upon a lawful Trial; alſo 919, 
it muſt be intended, in the Conſtruction of this Statute, that the Excom- Vent. 146. 
munication ought to appear judicially ; for otherwiſe there could be no 
Abfolution. 
That when the Proceedings for the Offences againſt this Statute are Cro. Jac.464 
in the Spiritual Court, Coſts may be given pro expenſis litis, but not pro Hetl. 86 S. P. 

is, 

That he who ſtrikes another in a Church, Ec. can no way excuſe him-Cro. Jac. 369. 

ſelf, by ſhewing that the other aſſaulted him.* 


gel gu, If Self. defence is not lawful, in every Place, againſt a groundleſs Aſſault ? See what 
Cicero ſays in his Oration pro Milo, ſ. 4+ Eft enim bac, judices, non ſcripta, ſed nata lex; quam non 

'cimus accepimus, legimus, verum ex natura ipſa arripuimus, hauſumus expreſſimus ; ad quam non docti, 
fd facti; non. inſtituti, ſed imbuti ſumus: ut fi vita neſtra in aliquas inſidias, fi in vim, fi in tela aut latronum, 
aut inimicorum incidiſſit; omnis honeſta ratio eſſet expediende ſalutis, Silent enim leges inter arma, nec ſe ex- 
ſpeRari jubent, cum ei qui exſpectare welit, ante injujia poena luenda fit, quam juſta repetenda. Etji por» 
Japientor, et quodammado tacite, dat ipſa lex potefiatem defendi z &C, 


That (a) Churchwardens who whip Boys for playing in the Church, or Saund. 13. 
pull off the Hats of thoſe who obſtinately refuſe to take them off them- Howe ver, 
ſelves, or gently lay their Hands on thoſe who diſturb the Performance af Planner, 


any Part of Divine Service, and turn them out of the Church, are nat fe. 235 is 
within the Meaning of the Statute. | Sid. 3o1, 
9 Mod. 168. 
S. C. (a) Or perhaps private Perſons, 2 Hawk. P. C. 139. 
That 


EXCOMMUNICA TION. 


Ero. Eliz. That if the Proceeding be in the Temporal Courts, by Way of Indict- 

231. ment, for drawing a Weapon in the Church, c. and it conclude contra 

2 = * formam Statuti, it muſt be laid to be, with an Intent to ſtrike ſuch a Per- 

* 49 ſon ; for being laid to be contra formam Statuti, the Jury cannot inquire 

Noy 171. of any other Offence, than that which comes within the Deſcription of 

8. C. the AQ. | ee e e | 

Cro, Eliz. That in an Indictment upon this Statute, for U in the Church, in 

464. order to bring the Offender within the latter Clauſe of the Statute, which 
ſubjects him to the Loſs of an Ear, Ec. it muſt be ſhewn that the Striking 
was with a Weapon. | | 

Dalton's So it hath been holden that if a Man takes up a Stone in the Churchyard 

Juitice, cap. and offer to throw it at another, or having a Hatchet or Ax in his Hand 

23- fl 49. offer to ſtrike another therewith, that this is not an Offence within this 

ſaid to have | 

been ſo hol- Part of the Statute ; for theſe are not ſuch Weapons as may properly be 

den by two {aid to be drawn, as a Sword, Dagger, &c. 

Juſtices. | 

Comp. Incumb, 347. cited. 


3 Keb. 803, Alſo two Perſons committed to Priſon by certain Juſtices of the Peace 

Rex ver. for diſturbing a Miniſter in his Office, were diſcharged upon a Habeas 

- * 8 Corpus, by the Court of King's Bench, for that their Commitment was 

— In- too general, not ſhewing wherein they diſturbed, but only that they per 

cumb, 34). *apertum factum diſturbed, c. not ſhewing the particular Fact whereby 

S. C. cited. they did diſturb, wiz. by Brawling, Fighting, or otherwiſe, there being 

Page 31 8 ſeveral Puniſhments to each; but the Court bound them to their good Be- 

| haviour for a Year. | 5 

By the 3 Fac. 1. cap. 5. par. 11 and 12, it is enacted, . That every Po- 

* piſh Recuſant convict ſhall ſtand to all Intents and Purpoſes diſabled, 

«< as a Perſon lawfully excommunicated, and as if ſuch Perſon had been ſo 

ͤdenounced and excommunicated according to the Laws of this Realm, 

until he or ſhe ſhall conform, &c. and that every Perſon ſued by ſuch Per- 

« ſon ſo diſabled, may plead the ſame in diſabling of ſuch Plaintiff, as if 

he or the were excommunicated: by Sentence in the Eccleſiaſtical Court, 

6 mop the Action of ſuch Recuſant do concern ſome Hereditament or 

« Leaſe, which is not to be ſeiſed into the King's Hands, by Force of 
« ſome Law concerning Recuſancy.“ | | 


In the Expoſition hereof it hath been holden. 

Noy 29. 1. That a Plea in Diſability, purſuant to this Statute, qught to ſhew 

Latch 176. before what Juſtices the Conviction was, that the Court may know 

3Le%-333-4:where to ſend for a Certificate thereof, if it be denied; and that the 

Record itſelf, or at leaſt a Certificate thereof, ought immediately to be 
produced. 

H-tl, 176. 2. That if after ſuch a Plea it be certified, that the Plaintiff hath con- 
formed, and thereupon the Defendant be ordered to plead in Chief, and 
then the Plaintiff relapſe and be convict again, the Defendant cannot plead 
the ſame in Diſabilitya ſecoad Time. + | 


+ Why not in the Nature of a Plea, after the laſt Continuance, if the Plaintiff hath by his 
«wn Act rendered himſelf ingapable ? | | | 


2 Lev. 333, 3. That it muſt appear, either from the Convictian itſelf or by proper 

Tee Averments, that the Plaintiff is convicted of Popiſh Recuſancy, becauſe 
no Recuſants, except Popiſh ones, are within the ſaid Clauſe ; but this is 
ſufficiently fer forth, by alledging, that the Plaintiff being Papalis Recuſans 
was indiQted and convicted ſecundum formam Statuti, Sc. 


Alſo 


„ 2 K ev = 


EXCOMMUNICATION. 


Alſo it is bolden by (a) ſome, that all Popiſh Recuſants convict may be (=) 2 Bulſt. 
taken up by the Writ De Excomm . nicato capiendo, and that they are not to 155. 
de admitted as competent Witneſſes in any Cauſe ; but by (5) Hawkins, (5) Hawk, 
this ſeems to be a Conſtruction over ſevere ; for in as much as this, like all P. C. 23. 
other Penal Statutes, 3 to be conſtrued ſtrictly, and the Words thereof 
are no more than that ſuch Perſons ſhall ſtand diſabled, c. as Perſons 
lawfully excommunicate, c. and the Purport thereof may be fully ſaris- 
fied by the Diſability to bring any Action; it ſeems to be too rigorous to 


carry them farther, 

By the 25 E. 1. cap. 4. it is enacted, That all Archbiſhops and But for this 
« Biſhops ſha]l pronounce the Sentence of Excommunication againſt all g's Gibf, 
« thoſe that by Word, Deed or Counſel, do contrary to the Charters of . 1098. 
„Magna Charta, or that in any Point break or undo them; and that the 


« ſaid Curſes be twice a Year denounced and publiſhed by the Prelates 
« aforeſaid. | | 


(C) Bp whom Exrcommunication is to be pro- 
- nounced and certified. 


HE Sentence of Excommunication can only be pronounced by the Gibſ. Cod. 
Biſhop, or other Perſon in Holy Orders, being a Maſter of Arts at 2095. | 
leaſt ; alſo the Prieſt's Name pronouncing ſuch Sentence is to be expreſſed 
in the Inſtrument iſſuing under Seal out of the Court. | 
*Excommunication muſt be certified by the Biſhop of the Dioceſe, whoſe ® Page 319 

proper Subject the Party is, and cannot be certified by his Commiſſary or Co. Lit. 
Official ; the Reaſon whereof, according to the (c) Civilians, is, becauſe 133 · 
no Perſon inferior to a Biſhop can call in the Secular Arm, by the Laws fg. Abt. 
of the Church ; but my Lord (4) Coke aſſigns the Reaſon of it to be, be- (e) Lyndw. 
cauſe no Certificate of Excommunication by any ſhall diſable one, but the ge Sent. 
Certificate of him to whom the Court may write to abſolve the Party ex- Ex Gibf. 


communi © Cod, 1097. 
unicated. (4) S Co. 


But the Vicar General, Epiſccpo in remotis agente, or the Guardian of Co. Lit. 
the Spiritualties, wacente ſede, may do it, (e) either by direct Certificate, =, 
that the Perſon is Excommunicate, or by Letters Teſtimonial, reciting the (c) Vern, 
Entry thereof in the Regiſter, and atteſting that ſuch Entry is there 222. 
found, 3 Keb. 60, 


So a Parſon excommunicated by a Commiſſary, Official or Archdeacon, 28. 63. 
who derive their Juriſdiction from the Biſhop, may be certified excommu- Rol. Abr. 


nicated by the Biſhop himſelf. 434- 6 

| CY. 05. 
Alſo the Biſhop, after Election, though before Conſecration, may cer- _ * 

tifyExcommunication. 16 E. 3. 31. 


In Times of Popery, Excommengement certified by the Pope, or De- 14 H. 4. 14, 
legates commiſſioned by him, did not diſable the Plaintiff to ſue, Cc be- Rol. Abr. 
cauſe the Courts had no Perſon to whom they could write to have him 883. 
aſſoiled. | | | $ Co. 63. 

The Court will not receive the Certificate of Excommunication of one 
Biſhop from another, becauſe they muſt have the Certificate from the 
Bithop whoſe proper Subject he was; and he might have him aſſuiled by 


his own Ordinary, after the firſt Certificate to the Biſhop, 
Nor 
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Bro. Excim, Nor will they receive a Certificate of a Biſhop deceaſed, becauſe he may 
21. ſtand affoiled by the preſent Ordinary that now 1s, after the Deceaſe of the 


Co:Lit.134- Biſhop who has certified ; and the Court will not Cd) receive any Certih- 


(Rel Ar. ate but from ſuch Perſon to whom they can write to aſſoil. 


8 Co. 63. The Certificate ought to be directed, either to the Court, or at leaſt 


(Rol. Abr. Univerfis S. Matris Eccleſiæ filiis, and (e) ought to contain the Day of the 
883. Excon.munication. i 


— 


(D) What Fnconveniencies and Diſabilities it 
laps the Partp ercoinmuntcated under; and 
herein of his Viſability to bzing anp Action. 


8 Perſon excommunicated is thereby diſabled to f) be a Witneſs in 
Gi % 2 any Cauſe, cannot be Attorney or Procurator for another, is to be 
775 oe turned out of Church by the Church-Wardens, and not to be allowed 


ſuch a Per- Chriſtian Burl. 

ſon is inti- 

ried to the Benefit of Clergy. Bro. Clergy 20.—And may contract Marriage. Godolph, Repert. 
626, 


T4. 36. Alſo an excommunicate Perſon is diſabled to ſue or commence any Ac- 
Co. Lic 133, tion; but ſuch Diſability cannot be pleaded (g aſter a general Imparlance, 


8 Co 63. for thereby the Defendant admits him a good Plaintiff. 
Rol. Abr. 
88 3. (g Placita Gen, 10. Latch 179. Lutw. 19. 


Page 320 Alſo when Excommunication is pleaded. the Biſhop's Letter under his 


Lit. dect. Seal, witneſſing the Excommunication, muſt be ſhewn; and though the 


1 0 Plaintiff cannot deny the Plea, yet the Wri ſhall not abate, but the Defend- 


Co.Lir.1 
2 Lev. = Abſolution, ſhall have a Reſummons or Re- attachment. 


240. If in an Appeal of Murder, &c. the Defendant pleads Excommunica- 


3 Aſſiſe, pl. tion in the Plaintiff in Diſability, the Appellee thall be bailed until the 


72. Plaintiff purchaſes Letters of Abſolution, and then he muſt plead in Chief; 

e P. for if the Defendant ſhould be kept in Priſon till the Plaintiff be abſolved, 

me might be a Priſoner for Life. 

43 F. 3.13, Excommunication is a good Plea to an Executor or Adminiſtrator, tho' 

Co Lit. 134. they ſue in auter droit, for an excommunicate Perſon is excluded from the 

Theol. 11, Body of the Church, and incapable to lay out the Goods of the Deceaſed 
to pious Uſes ; alſo it is one of the Effects of Excommunication, that he 
cannot be a Procurator or Attorney for any other Perſon, and therefore 

cannot repreſent the Deceaſed. 

12 Co. 61. Excommunication is no Plea on a Qui tam, becauſe it is for Example; 
and the Statute having given the Informer an Ability to ſue, and nor 
excepted excommunicated Perſons from the Liberty of informing, he is 
enabled to fue by the Statute, notwithſtanding the Cenſures of the 
Church. 

28 E. 3. 97. When a Prohibition is brought againſt the Biſhop, and he pleads Excom- 

| munication againſt the Plaintiff, and in the Excommunication there 1s no 
Cauſe of ſuch Excommunication ſhewn ; this is no good Plea, for in ſuch 
Caſe it will be intended, that the Excommunication was for endeavouring 
ro hinder the * $ Proceeding, by Application to the Temporal wa 
an 


ant eat inde fine dic, becauſe the Plaintiff, upon producing his Letters of 
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and if ſuch Excommunication were allowed, it would deſtroy all Prohibi- 
tions, and the Plea of Excommunication in this Caſe is Exceptio ejuſdem rei 
cuſus petitur diſſolutio. wy 

If an Action be brought by the Bailiffs and Commonalty of a Corpora- 30 E. 3. 15, 
tion, the Defendant ſhall not plead Excommunication in the Bailiffs, be- Co. Lit. 134. 
cauſe they ſue as a Corporation, and a Corporation cannot be excluded from 
the Communion of the viſible Church. 

When Excommunication is pleaded in the Plaintiff, he ſhall not reply, gro. Excome 
that he has appealed from the Sentence, for the Senrence is in Force until mut 3. 
it is repealed ; and whilſt it is in Force, he cannot appear in any of the 3 Bulf. 72. 
Courts of Juſtice, but he may reply, he is abſolved; for then his Diſability NAS 
is taken away. | | 10, 72. 


(E) Of the Pꝛoteedings on the Writ of Excommu- 
nicato capiendo, both at Common Law. and by 


Nirtue of the Statute 5 Eliz. c. 23. 


T is ſaid, that the Writ De excommunicato capiendo is a Liberty or Privi- Gibſ. Cod. 
lege peculiar to the Church of England, above all the Realms in Chriſ- 1102, cited 
tend om: for though the Aſſiſtance of the Secular Arm hath ever been aſ- from Dr. Co- 
forded to the Church in moſt other Chriſtian Countries as well as this, yet len — 
in no Inſtance is it perhaps ſo ſurely and fo effectually reached out, as the 
Execution of this rit, which is (a) Debitum Juſtitiæ, and not made to (a) But in 


depend upon the Pleaſure of the Prince. 2 Inſt, 62 3, 
f 631. It is 


expreſ:ly ſaid, that Breve Regis de excommunicato capiends de gratia Regis procedit. 


The Writ of Excommunicato capiendb iſſues out of Chancery, and is“ Page 321 
founded on the Biſhop's Certificate, ſignifying the Excommunication, Fitz. N. B. 
and at Common Law was only returnable into that Court; fo that for any 22 
Uncertainty or Defect in the Writ, the Party could only be diſcharged egy 293. 
Chancery. | 2 

But now by the 5 Eliz. cap. 23. intituled, 4n Ad for the due Execution of 

the Writ De excommunicato capiendo, reciting, © For as much as divers 
* Perſons offending in many great Crimes and Offences, appertaining merely 
to the Juriſdiction and Determination of the Ecclefiaſtical Courts and 
Judges of this Realm, are many Times unpuniſhed for Lack and Want 
* of the good and due Execution of the Writ De excommunicato capiendo, 
directed to the Sheriff of any County, for the Taking and Apprehend- 
* ing 'of any ſuch Offenders, the great Abuſe whereof, as it ſhould 
* ſeem, hath grown, for that the ſaid Writ is not returnable in any Court 
„that might have the Judgment of the well executing and ſerving the 
* ſaid Writ, according to the Contents thereof; but hitherto hath been 
left only to the Diſcretion of the Sheriffs and their Deputies, by whoſe 
« Negligence and Defaults for the moſt part the faid Writ is not executed 
* upon the Offenders as it ought to be, by Reaſon whereof ſuch Offenders 
de greatly incouraged to continue their ſinful and criminous Life, much 
to the Diſpleaſare of Almighty God, and to the great Contempt of the 
« Eccleſiaſtical Laws of this Realm, 

« 2. Wherefore, it is enacted, That every Writ of Excommunicato 
% capiendo, that ſhall be granted and awarded out of the High Court ot 
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«« Chancery againſt any Perſon or Perſons within the Realm of Eng 
* ſhall be made in the Time of Term, and returnable before the Queen's 
« Highneſs, her Heirs and Succeſſors, in the Court commonly called the 
« King's Bench, in the Term next after the Teſſe of the ſame Writ, and 
* the ſame Writ ſhall be made to contain, at the leaft, Twenty Days 
« between the Tee and the Return thereof; and after the ſame Writ 
«© ſhall be ſo made and ſealed, that then the ſaid Writ ſhall be forthwith 
„ brought into the ſaid Court of King's Bench, and there, in the Pre- 
te) That the ſence of the Juſtices, ſhall be opened and (a) delivered of d) Record to 
preciſeForm ©* the Sheriff or other Officer, to whom the Serving and Execution thereof 
of the Sta- ſhall appertain, or to his or their Deputy or Deputies ; and if afterwards 
__ « it ſhall or may appear to the Juſtices of the ſame Court for the Time 
obſerves, being, that the ſame Writ ſo delivered of Record be not duly returned 
and that the before them at the Day of the Return thereof, or that any other Default 
Writ muſt © or Negligence hath been uſed or had in the not well ſerving and execut- 
be brought © ing of the ſaid Writ, that then the Juſtices of the ſaid Court ſhall and 
o_ yy „% may, by Authority of this AR, affeſs fuch Amercement upon the ſaid 
in Court. Sheriff or other Officer, in whom ſuch Default ſhall appear, as to the 
Ero. Jac, * *Diſcretion of the ſaid Juſtices ſhall be thought meet and convenient; 
567. « which Amercement ſo aſſeſſed ſhall be eſtreated into the Court of Ex- 


Page 322 * chequer as other Amercements have been uſed. 

(3) That the 

Writ muſt be inrolled and delivered to the Sheriff in convenient Time, Cro. Car. 583. Pacier's 
Caſe, Vent. 338. S. P. and the Priſoner may be diſcharged on Motion as well as by Plead'rg this 
Matter at the Return of the Habeas Corpus, ¶ wide Sid. 28 5.— But where for ſuch a Fault the 
Court refuſed to diſcharge the Priſoners, or to bail them, becauſe they were dangerous Pei ſons, 
and refuſed to take the Oath of Allegiance, vide Sid. 165,—Alſo upon the Conſtruction of this 
Clauſe of the Statute, it hath been holden. 1. That one taken on a Writ of Excommunicato capiends 
cannot come into B. R. but by Habeas Ccrpus ; and if he be brought in before the Writ is returna- 
ble, he ſhali not be allowed to plead, or move to quaſh the Writ. 2. The Writ of Excommunicato 
capiends recites the Sipnificavit which is in Chancery, but the Writ is brought into B. R. and is in- 
rolled there before it goes to the Sheriff, which Inrolment is to inform the Court, that at the Re- 
turn of the Excommunicato capiendo they may award farther Proceſs, as the Caſe requires, 4. If by 
the Recital of the Significavit it appears, that there was no Cauſe for the Writ, the Court of King's 
Bench 99 quaſh it, and the Court of Chancery cannot, though the Significavit be there, Salk, 
294. Pl. 3. a 


« 3. It is further enacted, That the Sheriff, or other Officer, to whom 
* ſuch Writ of Excommunicato capiendo, or other Proceſs by Virtue of this 
« AQ, ſhall be directed thall not in any wiſe be compelled to bring the 
* Body of ſuch Perſon or Perſons as ſhall be named in the ſaid Writ or 
«© Proceſs into the ſaid Court of A Bench, at the Day of the Return 
« thereof, but ſhall only return the ſame Writ and Proceſs thithex, 
« with Declaration briefly, how and in what Manner he hath ſerved 
* and executed the ſame, to the Intent that thereupon the ſaid Juſtices 
c may then further proceed, according to the Tenor and Effect of this 
« prefent AQ. 
« 4. And if the Sheriff or other Officer, to whom the Execution of the 
&* ſaid Writ ſhall ſo appertain, do or ſhall return, that the Party or Parties 
% named in the ſaid Writ cannot be found within his Bailiwick, that then 
the faid Juſtices of the King's Bench for the Time being, upon every 
„ ſuch Return, ſhall award one Writ of Capias againſt the ſaid Perſon or 
<< Perſons named in the ſaid Writ of Excommunicato capiendo, returnable in 
* the ſame Court in the Term-time, two Months at leaſt next after the Teſte 
<« thereof, with a Proclamation to be contained within the ſaid Writ of Ca- 
1% $;as, that the Sheriff, or other Officers, to whom the ſaid Writ ſhall be 
directed in the full County-Court, or elſe at the General Aſſiſes or Gaol- 
% Delivery to be holden within the ſaid County, or at a Quarter-Seflions to 
e be holden before the Juſtices of the Peace within the ſaid County, ſhall 
„% make open Proclamation, ten Days at leaſt before the Return, 55 
ä 5 
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« the Party or Parties named in the ſaid Writ ſhall, within fix Days next 
« after ſuch Proclamation, yield his or their Body or Bodies to the Priſon 
« of the ſaid Sheriff, or other ſuch Officer, there to remain as a Priſoner, 
« according to the Tenor or Effect of the firſt Writ of Excommunicato ca- 
« zjendo, upon Pain of Forfeiture of ten Pounds; and thereupon after ſuch 
« Proclamation had, and the faid fix Days paſt and expired, then the ſaid 
« Sheriff or other Officer, to whom the {aid Capias ſhall be directed, ſhall 
make return of the ſame Writ of Capias into the ſaid Court of the 
« King's Bench of all that he hath done in the Execution thereof, and 
« whether the Party named in the faid Writ have yielded his Body to 
« Priſon, or not. 
« 5, And if upon the Return of the ſaid Sheriff it ſhall appear, that the 
« Party or Parties named in the ſaid Writ of Capias, or any of tliem, have 
« not yielded their Bodies to the Gaol and Priſon of the ſaid Sheriff, or 
« other Othcer, according to the Effect of the ſame Proclamation, that 
« then every ſuch Perſon, that ſo ſhall make Default, ſha!!, for every ſuch 
Default, (a) forfeit to the Queen's Highneſs, her Heirs and Succeſſors, (This Sta- 
« ten. Pounds, which ſhall likewife be eſtreated by the faid Juſtices into no _ 
« the ſaid Court of Exchequer, in ſuch Manner and Form as Fines and away or af- 
« Amercements there taxed and aileſſed are uſed to be. fect the Ex- 


cummunicato 
capiendo at Common Law but in the particular Caſes therein mentioned gives 2 greater Penalty to 
enforce it; and therefore the Writ doth, not only iſſue upon Excommunication in any other Caſes, 
but (as hath been often adjudged} though a Capias with Proclamations and Penalties go forth in a 
Matter not within this Statute, and the Perſon is taereupon impriſoned, and prays to be diſcharg- 
ed, becauſe the Matter for which he was excommunicated (though of a Spiritual Nature) is-not 
within this Statute, yet nothing thall be diſcharged but the Penalties, and (without any new Writ 
obtained) the Excommunication and Impritonment may remain as at Common Law, and not be 
diſcharged but by Abſolution in due Form, Gibſ. Cod. 1106. but tor this ride Cro, Car. 197. 
199. Rol. Abr. 175. Jon. 226. Latch 174, 204, 2 Jen. 89. Show. 17, 3 Mod. 42-3. 
Skin, 176. pl, 6. Vern, 24, Salk. 294. pl. 4. 7 Mod. 56, 117, Ld, Raym. 619. 2 Ld, Raym. 
790, 8179, Will, Rep. 435. pl. 123. 3 Will. Rep. 55. Scra. 43. Salk, 134, 136, 294+ Pl. 3. 
8 Mod, 58. Stra. 76, 265, 413. 2 Stra. 946, 1067, 1189. | | 


« 6. And thereupon the ſaid Juſtices of the King's Bench ſhall alſo 
« award forth one other Writ of Capias againſt the faid Perſon or Per-  _ 
« ® ſons, that ſo ſhall be returned to have made Default, with ſuch like Page 223 
* Proclamation as was-containcd in the firſt Capias, and a Pain of 20 J. to be 
mentioned in the ſaid ſecond Writ and Proclamation ; and the Sheriff or 
other Officer, to whom the ſaid ſecond Writ of Capias ſhall be ſo directed, 
„ ſhall ſerve and execute the ſaid Writ in ſuch like Manner and Form, as 
before is expreſſed, for the ſerving and executing of the ſaid firſt Writ 
* of Capias ; and if the Sheriff or other Officer ſhall return upon the ſaid 
* ſecond Capias, that he hath inade the Proclamation- according to the Te- 
* nor and Effect of the ſame Writ, and that the Party hath not yielded his 
* Body to Priſon, according to the Tenor of the faid Proclamation, that 
* then the ſaid Party that jo ſhall make Default, ſhall, for ſuch his Con- 
** tempt and Default, forfeit to the Queen's Highneſs, her Heirs and Suc- 
** ſzffors, the Sum of twenty Pounds, which ſaid Sum of twenty Pounds, 
* the ſaid Juſtices of the King's Bench for the Time being ſhall likewiſe 
* cauſe to be eſtreated into the ſaid Court of Exchequer, in Manner and 
« Form aforeſaid. 

* 7. And then the ſaid Juſtices ſhall likewiſe award one other Writ of Ca- 
* pias againſt the ſaid Party, with ſuch like Proclamation and Pain of For- 
t feiture, as was contained in the ſaid ſecond Writ of Capias, and the She- 
* riff or other Officer, to whom the ſaid third Writ of Capias ſhall be ſo 
“ directed, thall ſerve and execute the ſaid third Writ of Capias, in ſuch 
* like Manner and Form as before in this Act is expreſſed and declared, 
for the ſerying and executing of the ſaid firſt and ſecond Writs of Capias; 


aud 
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% and if the Sheriff or other Officer, to whom the Execution of the ſaid 
„third Writ ſhall appertain, do make return of the ſaid third Writ of 
« Capias, that the Party upon ſuch Proclamation hath not yielded his Body 
« to Priſon, according to the Tenor thereof, that then every ſuch Party, 
< for every ſuch Contempt and Default, ſhall likewiſe forfeit to the Queen's 
« Majeſty, her Heirs and Succeſſors, other 20/. which Sum of 20. ſhall 
<« likewiſe be eſtreated into the ſaid Court of Exchequer, in Manner and 
« Form aforeſaid ; and thereupon the ſaid Juſtices of the King's Bench ſhall 
„ likewiſc award forth one other Writ of Capias againſt the ſaid Party, with 
4 like Proclamation and like Pain of Forteiture of 20 J. and that alſo the 
« ſaid Juſtices ſhall have Authority by this Act infinitely to award ſuch 
* Proceſs, with ſuch like Proclamation and Pain of Forfeiture of 20 J. as 
« is before limited againſt the ſaid Party that ſo ſhall make Default in yield- 
ing his Body to the Priſon of the Sheriff, until ſuch Time as by the Re- 
* turn of ſome of the ſaid Writs before the ſaid Juſtices it ſhall and may 
appear, that the ſaid Party hath yielded himſelf to the Cuſtody of the ſaid 
« Sheriff or other Officer, according to the Tenor of the faid Proclamati- 
on, and that the Party, upon every Default and Contempt by him made 
<«< againſt the Proclamation of any of the ſaid Writs ſo infinitely to be award- 
« ed agairſt him, ſhall incur like Pain and Forfeiture of 20 J. which ſhall 
<« likewiſe be eſtreated in Manner and Form aforeſaid. 
« 8. And be it further enacted, by the Authority aforeſaid, That when 
* any Perſon or Perſons ſhall yield his or their Body or Bodies to the Hands 
of the Sheriff or other Officer, upon any of the ſaid Writs of Capias, 
<< that then the ſame Party or Parties, that ſhall ſo yield themſelves, ſhall 
« remain in the Priſon and Cuſtody of the ſaid Sheriff, or other Officer, 
(a) By the « without (a) Bail, Baſton, or Mainprize, in ſuch like Manner and Form 
5 3 5. 4 to all Intents and Purpoſes, as he or they ſhould or ought to have done, 
communi. if he or they had been apprehended and taken upon the ſaid Writ of Ex- 
cate, taken ©** communicato Capiendo. | 
at the Re- | 
queſt of the Biſhop, are expreſsly held to be irrepleviſable; but it hath been held, that the Court 
of King's Bench may, as well befors as ſince this Statute, bail a Per ſon taken upon Excommunicats 
capi ndo. Bulſt. 122.— But where the Court refuſeth in ſuch a Caſe to bail the Biſhop of Sr. 


David's, vide 7 Mod, 61. 


Page 324 9. And that if any Sheriff, or other Officer, by whom the ſaid Writ 
of Capias, or any of them, ſhall be returned, as is aforeſaid, do make 
* an untrue Return upon any of the ſaid Writs, that the Party named in 
* the ſaid Writ hath not yielded his Body upon the ſaid Proclamations, or 
* any of them, where indeed the Party did yield himſelf according ta 
* the Effect of the ſame, that then every ſuch Sheriff, or other Officer, 
* forevery ſuch falſe and untrue Return, ſhall forfeit to the Party grieved 
and damnified by ſuch falſe Return, the Sum of 40/7. for the which Sum 
* of 40 l. the ſaid Party grieved ſhall have his Recovery and due Remedy 
« by Action of Debt, Bill, Plaint or Information, in any of the Queen's 
« Courts of Record, in which Action, Bill, Plaint or Information, no Eſ- 
« ſoign, Protection, or Wager of Law, ihall be admitted or allowed for 
* the Party Defendant, | 

&* 10. Saving and reſerving to all Archbiſhops and Biſhops, and all 

« others, having Authority to certify any Perſon excommunicated, and 
„ like Authority to accept and receive the Submiſſion and Satisfaction of 
4 the ſaid Perſon ſo excommunicated in Manner and Form heretofore uſed, 
„and him to abſolve and releaſe, and the ſame to fignify, as heretofore 
it hath been accuſtomed, to the Queen's Majeſty, her Heirs and Suc- 
« ceſſors, into the High Court of Chancery, and thereupon to have ſuch 
„ Writs for the Deliverance of the ſaid Perſon ſo abſolved and releaſed 
from the Sheriffs Cuſtody or Priſon, as heretofore they or any of them 

25 « had 
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had, or of Right ought or might have had; any Thing in this preſent 
« Statute ſpecified or contained to the contrary hereof in any wiſe notwith- 
« ſtanding. | 


« 11. Provided always, that in Wales, the Counties Palatine of Lancaſter 


« Cheſter, Durham, and Ely, and in the Cinque Ports, being Juriſdictions 
« and Places exempt, where the Queen's Majeſty's Writ doth not run, and 


10 
40 
40 


Proceſs of Capias from thence not returnable into the ſaid Court of the 
King's Bench, after any Significavit, being of Record in the faid Court of 
Chancery, the Tenor of ſuch Significavit by Mittimus ſhall be ſent to ſuch 


« of the ſaid Head Officers of the ſaid County of Wales, Counties Palatine 


and Places exempt, within whoſe Offices, Charge or Juriſdiction, the Of- 


* fenders ſhall be reſiant, that is to ſay, to the Chancellor or Chamberlain 


for the ſaid Counties Palatine of Lancafter and Chefter, and for the Cinque 
Ports to the Lord Warden of the ſame, and for Wales and Ely, and the 
County Palatine of Durham, to the Chief Juſtice or Juſtices there ; and 


&« thereupon every of the ſaid Juſtices and Officers, co whom ſuch Tenor 


40 
40 
40 
cc 
40 
«6 


of Significavit with Mittimus ſhall be directed and delivered, ſhall, by 
virtue of bis Eſtatute, have Power and Authority to make like Proceſs 


to the inferior Officer and Officers to whom the Execution of Proceſs 


there doth appertain, returnable before the Juſtices there, at their next 

Seſſions or Court, two Months at the leaſt after the Tefte of every ſuch 

Proceſs ; ſo always as in every Degree they ſhall proceed in their Seſ- 

ſions and Courts againſt the Offenders, as the Juſtices of the ſaid Court 

of King's Bench are limited, by the Tenor of this Act, in Term-times 

to do and exccute. 

* 12. Provided alſo, and be it enacted, that any Perſon, at the Time of 

any Proceſs of Capias aforementioned awarded, being in Prifon, or our 

of this Realm, in the Parts beyond the Sea, or within Age, or of non ſane 

Memorie, or Woman covert, ſhall not incur any of the Pains or Forfei- 

tures afore mentioned, which ſhall] grow by any Return or Default hap- 

pening during ſuch Time of Nonage, Impriſonment being beyond Sea, or 

Non ſane Memorie ; and that by virtue of this Statute, the Party grieved 

may plead every ſuch Cauſe or Matter?in Bar of and upon the Diſtreſs 

or other Proceſs, that ſhall be made for Levying of any of the ſaid Pains 

or Forfeitures, | ; 

«#13. And that if the Offender, againſt whom any ſuch Writ of Excom- *Page 325 

municato capiendo ſhall be awarded, ſhall nut in the ſame Writ of Ex- 

communicato capiendo have a ſufficient and lawiul (a) Addition, accord-(, That if 

ing to the Form of the Eſtatute of (5) Primo of Henry the Fifth, in Caſes the Party 

of certain Suits, whereupon Proceſs of Exigent are to be awarded, or ifexcommuni- 

in the Significavit it be not contained, that the Excommunication doth cated has no 
roceed upon ſome Cauſe or Contempt of ſome original Matter of n re 

, or refuſing to have his or their Child baptized, or to receive the Ho- may be diſ- 

ly Communion, as it is now commonly uſed to be received in the Church charged on 

of England, or to come to Divine Service now commonly uſed in the Motion. 

faid Church of England, or Error in Matters of Religon, or Doctrine _ 294- 

now received and allowed in the ſaid Church of England, Incontinency, Fo Re . 

Uſury, Simony, Perjury in the Eccleſiaſtical Court, or Idolatry, that ,6 _—guc 

then all and every Pains and Forfeitures limited againſt ſuch Perſons where the 

excommunicate by this Statute, by Reaſon of ſuch Writ of Excommuni- Parties were 

cato capiendo, wanting ſufficient Addition, or of ſuch Sign:ficavit wanting naincd 4. B. 


all the Cauſes afore- mentioned, ſhall be utterly void in Law, and by 2 yn 
Way of Plea to be allowed to the Party grieved.” E. F. Veo- 
14. And man, de Pa- 

 rechb. de D. 


this was held well, though it was objected, that the Addition of the Pariſh ſhould refer to him only 
who was laſt mentioned. 3 Mod. 42, 43. The King and Barns, Skin. 176, pl. f. S. C. azjudged. 


(5) This Starute (1 H. 5. c. 5.) enaQts that in cvery original Writ of Actions Perſonal, Appeals 


and 


EX COMMUNICATION. 


* 14. And if the Addition ſhall be with a Nuper of the Place, then in 
every ſuch Caſe, at the Awarding of the firſt Capias with Proclamation, 
according to the Form mentioned, one Writ of Proclamation without 
any Pain expreſſed ſhall be awarded into the County, where the Offender 
ſhall be moſt commonly reſiant at the Time of the Awarding the ſaid 
firſt Capias, with Pain, in the ſame Writ of Proclamation, to be return. 
able the Day of the Return of the ſaid firſt Capias, with Pain; and Pro- 
clamarion thereupon, at ſome one ſuch Time and Court as is preſcribed 
for che Proclamation, upon the ſaid firſt Capias, with Pain; and if ſuch 
* Procl:mation be not made in the County where the Offender ſhall be 
* moſt commonly reſiant, in ſuch Caſes of Additions of Nuper, that then 
„ ſuch Oftender ſhall ſuſtain no Pain or Forfeiture by Virtue of this Sta- 
« tute, for not vielding his or her Body according to the Tenor afore- 
„ mentioned; any Thing before ſpecified, and to the contrary hereof in 
any wiſe notwithſtanding.” 


e 


(F) Of abſolving and aſſoiling a Perſon excommu⸗ 
| nicate. 


2 Inſt. 623. FF a Perſon be unjuſtly excommunicated, that is, if he be excommuni- 
ee = cated for Matter of which the Spiritual Court hath not Conuſance, and 
23 xo „he is taken on a Writ of Excommunicats capiendo, the Party grieved ſhall 
4) For this have (a) a Writ out of Chancery to the Sheriff, to deliver him out of 
() 

vide F. N. B. Priſon. 

141. 


Sid. 232. So if the Spiritual Court proceeds inverſo ordine, as if they refuſe a Copy 
of the Libel, &c. a Prohibition ſhall go, with a Clauſe to abſolve and de- 

liver the Party injured. 
page 326 Alſo if a Man beexcommunicated, and offers to obey and perform the 
2 Inſt, 623. Sentence, and the Biſhop refuſeth to accept it, and to aſſoil him, he 
ſhall have a Writ to the Biſhop, requiring him, upon Performance of the 
Sentence to aſſoil him, Ofc. and the 4 thereof is, for that by the Ex- 
communication the Party is diſabled to ſue any Action, or to have any 
Remedy for any Wrong done unto him, ſo long as he ſhall remain excom- 
municate ; and alſo the Party grieved may have his Action upon his Caſe 
. againſt the Biſhop, in like Manner as he may when the Biſhop doth ex- 
communicate him for a Matter which belongeth not to Eecleſiaſtical Conu- 
e alſo the Biſhop in thoſe Caſes may be indicted at the Suit of the 

ing. 

Gibſ Codex. Bar if the Excommunication be for a juſt Cauſe, the Party muſt make 
1110. preſent Satisfaction before he can be abſolved, or he muſt put in Caution, 
that he will hereafter perform that which the Biſhop ſhall reaſonably and ac- 
cording to Law injoin him ; which Caution, in the Civil Law, is of — 
ö : ts. 


it. * — ́—ů — 


and Indictments in which the Exigent ſhall be awarded in the Names of the Defendants in ſuch 
original Writs, Appeals and Indictments, Additions ſhall be made of their Eſtate or Degree or 
Myſtery, and the Towns, Hamlets or Places, and the Counties where they were or be conver- 
. fant, c. | 


E X COMMUNICATION. 


Sorts. 1. (a) Fidejyſſoria, as when a Man bindeth himſelf with Sureties to (a) This 
rform ſomewhat. 2. Pignoratio or realis Cautio, as when a Man en- Method of 
Plgeth Goods, or mortgageth Lands for the Performance. 3. Juratoria, taking Cau- 

6 Party, who is 10 perform any Thing, taketh a corporal Oath to don was 


h 
do it; which laſt is now the moſt frequent Method. — = 


| Bulſt, 122. 
ut was afterwards on great Debate held to be good, and that the Biſhop having a diſcretionary 


Power herein, it was as much in his Opinion to take Caution by Obligation, as by either of the 
wo other Methods. a Lev. 36, Raym. 225. 


If after a Perſon is excommunicated, there comes a general Act of Par- fr for this 
don, which pardons all Contempts, Ec, it ſeems that this Offence is taken % Cro. 
away without any formal Abſolution.* = Car. 199. 


Cro, Jac, 
212, 8 Co. 68. Jon. 227, 2 Lev, 36. 


As tothe Method of obtaining Relief for a Perſon taken on this Writ, ſee the ſame laid down 
and the Subject fully treated of in Britiſh Liberties, p. 224. 


EXECUTIO N. 


(A) Of the Nature of Execution, and what 
Things were liable thereto bp the Common 
Law. 328. 


(B) Of the Judgment on which Execution is to 
be taken out; and herein of Kecogntzances and 
Statutes which are in the Nature of Judg- 
ments. 330. : 


And herein, 


1. Of the Nature of Recognizances at Common Law, 


and on the 23 H. 8. c. 6. Ic. and of the Statute Mer- 
chant and Staple. 330. 


2. Of the ſeveral Proceffes on theſe Securities when for- 
feited, in order to a full Execution. 333. 


And therein, 


1. Of the Manner of Execution on the Recognizance at 
Common Law, and wherein it differs from the Statutes, 
&c. and they from each other. 333. 2 

| 2. At 


rere 


Tage 327 ® 2, At what Time Execution may be granted on each of 
them. 1 | 
3. Who ſhall have Execution on them, as the Perſon al- 


fers. 335. 
4. Againſt whom Execution may be granted. 337. 


3. What Things are bound by them, and are liable 
to be extended for the Satisfaction of them. 339. 

4. What Proviſion the Law has made for Tenant by 
Statute Merchant, Nc. in caſe of Eviction. 341. 

5. The ſeveral Ways of Vacating and Diſcharging 
thoſe Statutes, and this either before or after Exe- 
cution. 342. | 


(C) Of the ſeveral Kinds of judicial Writs which 
ie after Judgment. 348. | 


And herein, 


i, Of the Form, Teſte, and Return of ſuch Writs, 
348. 8 

2. Of the Flegit. 349. 

3. Ot the Capias ad Satisfaciendum. 351. 

4. Of the Fieri facias and Levari facias. 351. 

5. Of the Habere facias ſciſinam and Poſſeſſhonem. 353. 


(D) here the Partp ſhall be concluded by the 
8 Election of one of them, and what further Ke- 
medp he has when he hath not received intire 
' Satisfaction on his firſt Writ; and this either 
againſt the Party oz Sheriff. 353. 
(E) Of the Authozity and Jurisdiction of the 
Court out of which the Execution iſlnes; and 
herein of the Manner of Executing a Judgment 
where the Kecozd has been removed from an ( 
nferioz to a Superioz Court. 356. 
F) Who are intitled unto, and map fue out Exc- 


cution. 356. | | | 
(G) Of the Perſons againſt whom Execution map 7 
be ſued our. 358. ; 
And herein, 5 

| 1. Of ſuing Execution where there are ſeveral Par- 
ties concerned. 358. cl 


2. Of ſuing out Execution againſt the Heir and Exe- 
cutor. 4359. 
3. Of ſuing out Exgcution ayainſt Infants, 359. 00 
b 4. 


E 


4. Of ſuing out Execution againſt a Feme Covert. 
360. 

5. Of ſuing out Execution againſt privileged Per- 
ſons. 360. 

6. Of ſuing out Execution againſt a Clerk in Holy 
Orders. 360. 


(H) At what Time Execution map be ſned out; 
and herein of the Neceſſitp of a Scire facias. 361. 
(1) To what Time the Execution ſhall have Re- 
lation, ſo as to avoid anp Alienation by the 
Partp, and herein of the Dtatute of Frauds, 


303. 3 

(K) Of the King's Pzecedency inErecutions. 365. 

(L) Of.the p2oper Officer to do Execution; and *page 328 
— 2 — the pzeceding and ſucceeding She⸗ 
riff. 366. 

(M) Of the Manner of compelling him to do Er- 
ecution; and herein of the Partp's Kemedp 
againſt him fo2 Neglect of his Duty. 366. 

(N) Of the Sheriff's Authozitn in doing Executi- 
on ; and herein of bzcaking Doozs, &c. 367. 
(O) Of the Offence of hindz ing oz obſiructing an 

Execution. 368. 

(P) Of the Partp's Remedp when there hath been 
an irregular Exccution, and how the ſame is to 
be ſet aſide. . 369. 

( To what he ſhall be reſtozed when ſuch erro- 
neous Erecution is ſet aſide, 370. 


— 


(A) Of the Nature of Exetution, and what Things 
were liable thereto by the Common Law. 


E Xecution 1s the obtaining the actual Poſſeſſion of a Thing recovered by Co. Lit. 
— 


Judgment of Law, and (a) is called the Life of the Law, and there- —_— 1 


fore in all Caſes to be favoured. ; (a) Execatis 


5 . . 2 a . . oft fruttus, 
finis & effeftus Legit. Co. Lit. 289. 5 Co. 87.—lt differs from an Action which continues only 


till Judgment is given, and therefore a Releaſe of all Actions is regularly no Bar of an Execution. 
Co, Lit, 289. 2 Rol. Abr. 404. 


And here it will be nereffary to conſider what Things are liable to Exe- Hob. 60, k 


cution at Common Law in Perſonal Actions; and theſe we find were only 5 2 


Vol. II. "YH the _.. Cats 
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Cro,Jac.450-the annual Profits of the Land as they aroſe, and the Goods and Chat- 
* 44©* rels of the Pebtor; for neither his Body nor Lands were affected by Re- 
2 Rol. Abr. cognizapces or Judgments for Debt or Damages, except as herein after 
272. excepted. | SEK 
I be Reaſon why the Common Law ſubjected only the Perſonal Ef. 
3 Co. 11, tate to the Payment of Debts,. ſeerhs to be, for that it was only a Chat- 
2Inf, 19. tel that was lent, and therefore the Chattels of the Debtor were liable 
only to pay it; and formerly Men truſted one another no further than 
they had viſible Chattels to anſwer the Debt; the Lands were not liable, 
becauſe they were obliged to anſwer the Duties to the Feudal Lord; and 
a new "Tenant could not be forced upon him without his Conſent in the 
Alteration, and the Perſon was not liable, becauſe that was obliged by 
the Tenure to ſerve the King in the Wars, and at Home the ſeveral 
Lords, according to the diſtin Natures of their Tenure ; but though this 
Law was well framed för a Nation bred to Wars, which were to extend 
their Fame and Power by Arms, yet it was no ways calculated to the 
Circumſtances and Conſtitution of a Trading People, whoſe Power and 
Credit riſe and fall in Proportion to the Increaſe ur Decay of Trade; 
therefore, in ſuch a Nation, Laws ought to be ſo contrived and framed, as 
Page 329 to invite Foreigners to trade with us, and bring their Commodities to us, 
and the great Encouragement to this will be to allow them all poſſible Se- 
curity in their Contracts and Dealings; and the Way to that will be to 
ſubject all the Effects of the Debtor, whether in Lands or Chattels, and 
his Perſon too, to ſatisfy the Credmor; for otherwiſe it would be in the 
Power of every bad Man, by converting his Chattels into Land, to defraud 
his Creditor, and againſt all Reaſon and Equity enjoy the Profits of that 
Land which he purchaſed with another's Money ; and accordingly we find, 
that towards the Reign of Ed. 1. when Magna Charta had given the Te- 
nants a Power of Alienation, without acquainting their Lords, if they left 
enough to anſwer the Dutics of their * they began to ſubject the 
Land to. anſwer the Debts in Trade; and as they grew more and more 
a trading People, it was thought rcaſonable that the Perſon ſhould be 
liable, that a cloſe Conſinement might oblige him the ſooner to ſatisfy 
his Crediters, as allo make him the more wary how he contraQted 
Debts, without the Proſpect of a vompetent Fund or Proviſion to diſcharge 
them. | | 
Plow, 241. Bur even at Common Law we find, that the King, by his Prerogative, 
3 Co. 11. might have Execution of Body, Coods and Lands, bur ſtill under this Re- 


ſtriction, that the Land was not extendible while the Chattels were ſufficient 


and the Debtor ready to anſwer the Debt. 
: Co. 12.2, Alſo in Caſe of a pr; ate Perſon, the Land was liable to Execution, as 
Cre. Jac.4 50. in an Action of Debt againſt an Heir upon an Obligation made by his An- 
OW, 441. 
Rules, rather than the Creditor, who fairly made out his Damands, ſhould 
be without a Remedy, and therefore gave the Lands deſcended, in Ex- 
ecution, to anſwer the Debt; for ſince the Common Law allowed the 
Action of Debt againſt the Heir, the Creditor could have no Benefit by 
the Action, unlefs he were permitted to have Execution of the Lands which 
deſcended to the Heir. 
Rel, Abr. So if A. had granted for him and his Heirs, to B. and his Heirs, ſuch a 
226. Rent our of his Lands, in this Cafe the Heirs, being comprehended in the 
Poph. 8. Contract, are bound ro make good the Crant as far as they have Aſſets 
_ x8, by Deſcent from the Granter ; and this was allowed at Common Law, 
. 422 becauſe the Grantee of the Rent had the Land originally in View for his 
Sccurity; and by the Grant itſelf, having it in his Power to diſtrain the 
Land ſer the Rent, it was equal io the Heir, whether the Land w to 
- wer 


ceſtor ; if the Plaintiff had Judgment, the Law diſpenſed with the former 


a -@ 1 


TT 
anſwer the Rent by Diſtreſs, or by an Execution upon a Judgment in a 
Writ of Annuity. 

Thus ſtood the Common Law till the Statute of Aden Burnell, and Hob. 60. 
the 13 Ed. 1. de Mercatoribus, which, as appears in the Preamble, was for 2 Kol. Abr. 
the Security of Merchants and Encouragement of Trade, and ſubjected +75: 20 
not only the Goods and Perſons, but the Land likewiſe of the Debtorr, 
into whoſe Hands ſoever they came after the Statute acknowledged. 

Alſo in the fame Year and Reign the Elegit was given; and by this (a) (a) viz. 13. 
Statute, he who recovereth in Debt or Damages, may have either a Fieri Ed 1. c. 18, 
acias of the Chattels of the Debtor, or a Writ on which che Sheriff ſhall commonly 
deliver to him all the Chattels of the Debtor, ſaving only his Oxen and Beaſts —.— — 
of his Plough, and the one half of his Land, until the Debt be levied upon Wes bobs 
a reaſonable Price or Extent. 2. Inſt 304-5. 

The 25 Ed. 3. cap. 17. ſubjected the Perſon of the Debtor, and gave the N Date 
Capias ad ſatisfaciend. m Debt, Detinue, Fc. in the Caſe of a common sher. , 4, 


Perſon. 


(g) Of the Judgment on which Execution is to : page ;;0 
be taken out; and herein of Recogni3zances and | 
Statutes which are in Nature of Judgments : 


And herein, 
1. Of the Nature of Recognizances at Common Law, and on the 23 H. 8. 
c. 6. c. and of the Statute Merchant and Staple. 


N Obligation by Matter of Record is a Writing obligatory acknow- 

['\ ledged before a Judge, or other Officer having Authority for that 
Purpoſe, and inrolled in a Court of Record; and of this there are two 
Sorts, vig. Recognizances or Statutes 

The Original of the Acknowledgment of Obligations in Courts of 
Record ſeems to be, that there might be no Occaſion to have the Trouble 
and Charge of the Proving, which was formerly in the Manner of ContraQ- 
ing more expenſive than at preſent ; for formerly the Perſons under the his (o, Lit. 6. 
Teflibus were joined to the Jury who tried the Cauſe, and the Creditor was 
obliged by Proceſs to bring them iu to join them to the Jury, which Form, 
as my Lord Coke has obſerved, made great Delay in the Proceedings ; to 
ſave this Expence, the Acknowledgment was made in Courts of Juſtice, 
and then the Court atteſting the Deed, there needed no Proceeding or 
Trial to make it evident. 

The firſt of theſe Securities is the Recognizance at Common Law, which Bro. Recog- 
is no more than an Obligation on Record, and may be acknowledged be- nizance 20. 


fore the ſeveral Judges out of Term, and in any Part of England, and may — 102. 
ob 195. 


be entered on Record, as well out as in Term; fo the (5) Chancellor or ing 
Keeper may take Recognizances and award Execution, or hold Plea of (z) — 

| Aa 2 Scire Perſon en- 

3 ters into a 

Recognizance to the Chancellor for a Debt due to himſelf, it is a void Recognizance; tor the 
Law will not truſt him with the Exerciſe of his Power in his own Cale; but it one enters into a 
Recognizance to the Chancellor and a Stranger, it is a good Recognizance as to the Stranger; 
for, fo far as his Intereſt is concerned, the Chancellor is a proper Perſon. to take it, and cannot 
be ſaid to be a Judge in his own Cauſe, Dyer 220. 8 Co, 118. a, Co, Lit. 141, a. 


ele. i 


Scire facias and Audita Querela in the Chancery, to avoid Execution, &. 
as the Caſe requires, on all Recognizances taken in thar Court. 
4 Co 64. b. By the Cuſtom of the City of London, the Mayor, Aldermen, or the 
2 Inſt. 395, Mayor ſingly, may take Recognizances ; for the Cuſtom is not only reaſon- 


— 25 able in itſelf, but, as all other Cuſtoms of the City, has been confirmed by 


Rol. Abr. Act of Parliament. 


557. 
Fitz. N. P. The King, by Special Commiſũon, may appoint any Perſon to take 
267. Recognizances from one Man to another, and ſuch a Recognizance duly 


Rexgiſter149 certified with the Commiſſion into Chancery is of equal Force with the 
former ; and though the Commiſſion be ſo particular, that it only mentions 
a Pecognizance to be taken from A. to B. yet ſays Fitgherbert, the Com- 
miſſioners have a General Power to take a Recognizance from any other 
Perfon. | 
Hob, 195. But thoſe Recognizances at Common Law are no perfect Record, till 
| they are inrolled in ſome Court of Record; yet if they be taken on one, 
and inv olled on another Day, they find as reaſonable Proviſion in the Law; 
ſor ſince it allows any one Judge out of Court, and in any Part of the 
Kingdom, to take theſe Recognizances which are the higheſt Security of 
the Common Law, it was very neceſſary they ſhould be inrolled to 
*Page 331 * perpetuate the Contract, and by that Means ſecure the Creditor his juſt 
Debt, which muſt have been very precarious and uncertain, while the Secu- 
rity lay in a private Hand, who might either through Careleſlnefs miſlay, 
or by ill Practices be prevailed upon to ſuppreſs it. 
13 Ed. 1. fl. z. A Statute Merchant is a Bond of Record, acknowledged before one of 
2 Rol. Abr. the Clerks of the Statute Merchant, and Mayor of the Gry of London, or 
465. two Merchants of the ſaid City, for that Purpoſe aſſigned, or before the 
Mayor or Warden of the Towns, or other diſcreet Men for that Purpoſe 
aſſigned ; this Recognizance is to be entered on a Roll, which muſt be 
double, one Part to remain with the Mayor, and the other with the Clerk, 
who ſhall write with his own Hand a Bill obligatory, to which a Seal of 
the King, for that Purpoſe appointed, ſhall be affixed, together with the 
Seal of the Debtor. 
The Deſign of this Security was to promote and encourage Trade, by 
providing a ſure and ſpeedy Remedy for Merchant-Strangers as well as Na- 
(<)11 Ed. tyes, to recover their Debts at the Day aſſigned for Payment, the Want 
of which, ſays the Statute of (a) Addon Burnel (which firſt created the Sta- 
. tute Merchant), in a great Meaſure prevented the Importation of foreign 
Commodities, and diſcouraged Strangers to trade with us, to the Detriment 
not only of our own Merchants, and other SubjeQs, but to the Prince him- 
ſelf, whoſe Cuſtoms riſe and fall in Proportion to the Increaſe and Decay 
Winch 83. of Trade. 

But though the Statute Merchant ſeems firſt to be introduced, and wholly 
calculated for the Eaſe and Benefit of Merchants, as the Name itſelf import; 
yet they were not long ingrofſed by them ; for other Men finding from their 
oven Obſervation, that they were much of the ſame Nature with Judgments 
given in Meſiminſter- Hall, but obtained with infinite leſs Trouble and Ex- 
pence, out of Regard to their own Intereſt and Quiet, eaſily fell into this 
Way of Contracting, and by Degrees it came to be improved into a com- 
mon Aſſurance, as we find it at this Day. 

The Addition of the King's Seal, which was never required to any Con- 
tract at Common Law, was to authenticate and make the Security of a 
bigher Narure than any other then known ; for by this the King, in the 
Perſon of the Mayor, c. atteſts the Contract, and takes Conuſance of the 
Debt, and conſequently Execution is to be awarded upon Failure of Pay- 
ment at the Day aſſigned, without any meſne Proceſs to ſummon the 


Debtor, or the Trouble or Charge of bringing in Proofs to convict _ 
or 
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for the Judges, who are the King's Repreſentatives, for the more ſpeedy 
Adminiſtration of Juſtice, require theſe on common Contracts and Speci- 
alties, to ſatisfy themſelves of the Juſtice and Legaliry of the Plaintitt's 
Demands, before they award any Execution againſt the Defendant ; but 
to this Contract the King himſelf, by the Mayor, Warden, Ec. is a Wit- 
neſs, and has the frank Acknowledgment and Confeſſion of the Debtor, 
that he really owes ſo much, which is the beſt and ſureſt Proof the Law 
requires; therefore the Legiſlators of that Time, out of a juſt Regard 
to the Prerogative and Juſtice of the King, on thoſe Contracts, as on 
Judgments, allowed of an immediate Execution; theſe being the ſureſt 
Means of Conviction, wis. the Confeſſion of the Conuſor on Record, 
which the Judges at We/tminſter ſeldom have to frame their Judgments on; 
and thus it mutt be preſumed from the Force of them, which is equal to 
Judgments of the Superior Courts, they obrained the Name of Pocker 3 Steph, 
dgments. Abr. 318. 
This Seal of the King conſiſts of two Pieces, one to lie in the Cuſtody of Cro. Eliz. 
the Mayor, and the other of the Clerk that inrols the Recognizance, the 235 319. 
better to prevent any Fraud or Corruption this Security might be liable to, 
if the Seal lay in one Hand. 
The Statute Staple is a Bond of Recard, acknowledged before the , Rol. Abr. 
Mayor of the Staple, in the Preſence of all or one of the Couſtables; to 466. 
this End, fays the (6) Statute, there ſhall be a Seal ordained, which ſhall 
be affixed to all Obligations made on ſuch Recognizances acknowledged » Page 332 
in the Staple ; this Seal of the Staple is the only Seal the Statute requires 3 2 Ed. 3. 
to atteſt this Contract; but it is no more under the Power or Diſpoſal of ft. 2. c. 9. 
che Mayor, than that appointed by the Statute Merchant; for though | Alſo viae 
the Statute appoints him the Cuſtody of it, yet it is in ſuch a Manner, ©: S. of the 
that he cannot affix it to any Obligation without their Conſent, it being cg 
to remain in the Mayor's Hands, under the Security of their own, .* * 
Seals. | 
To underſtand a little of the Original and Conſtitution of the Staple, 4 Inſt, 238. 
and the Advantage the Nation had by this Eſtabliſhment, we muſt ob- 
ſerve, that the Place of Reſidence, whither the Merchants reforted with 
their Staple Commodities, was anciently called Efapel, which ſignifies 
no more than Mart or Market ; and this was formerly appointed out of 
the Realm, as at Calais, Antwerp, Ic. and other Ports on the Continent 
which were feareſt to us, and whither the Merchants might with Safety 
coaſt it. | 
But beſides theſe Staple Ports appointed abroad, there were others Maline's Lex 
appointed at Home, whither all the Staple Commodities were carried in Merc. 337-8, 
order to their Exportation, ſuch as London, Weftminſfter, Hull, fc. this x ELF 
was found to be of great Uſe and Conſeqttence to the Prince in parti- ** 3. ag 
cular, and to the Intereſt and Credit of the Nation in general ; for at 
theſe Staple Ports were the King's Cuſtoms eaſily collected, and were by 
the Officers of the Staple, at two ſeveral Payments, returned into the Ex- 
chequer ; beſides, at theſe Staples, all Merchants Goods were carefully 
viewed and marked by the proper Officers of the Staple ; and this neceſ- 
farily avoided the Exportation of decayed Goods, or ill-wrought Manufac- 
tures, and conſequently fixed a Stamp of Credit on the Merchandizes ex- 
2 which, upon the View, always anſwered the Expectation of the 
yer, | 
The Staple Merchandizes, according to Lord (c) Coke, are only Wool, (:)4Inft. 238, 
Woolfells, Leather, Lead, and Tin; (4) ethers add Butter, Cheeſe and (4) Maline's 
Clothes; but whatever they were, the Mayor and Conſtables had not only Lex Merc. 
Conuſance of all Contracts and Debts relating to them, but they had like- = 3. 6. 8. 
wiſe Juriſdiction over the People and all Manner of Things touching te 
Staple; this Power was given them, left the Merchants ſhould be diverted 
and 
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and drawn from their Buſineſs and Trade, by applying to the Common Law, 
and running through the tedious Forms of it, for a Determination of their 
Difierences, and for the greater Encouragement of Merchants, that th 
might have all imaginable Security in their ContraQs and Dealings, and the 
moſt expedirious Method of recovering their Debts, without going out of 
the Bounds of the Staple. 
Co.Lit,2go. By this it appears, that this Security was only deſigned for the Mer. 
| chants of the Staple, and for Debrs only on the Sale of Merchandizes 
brought thither ; yet in Time others began to apply it to their own Ends, 
and the Mayor and Conftable would take Recognizances from Strangers, 
ſurmiſing it was made for the Payment of Money for Merchandizey 
brought to the Staple ; to prevent this Miſchief, the Parliament in 23 
H . c. 6. , 11. reduced the Statute Staple to its former Channel, and 
laid a Penalty of 40 J. on the Mayor and Conſtables, who ſhould extend 
the Benefit of the Statute to any but thoſe of the Staple ; but though the 
Sratute of 23 H. 8. cap. 6. deprived them of this Benefit; yet it framed a 
new Sort of Security, to be uſed ad L:bitum by all Men, known by the 
Name of a Recognizance on 23 H. 8. cap. 6. or a Recognizance in the 
Nature of a Stature Staple, ſo called, becauſe this Act limits and appoints 
the ſame Proceſs, Execution and Advantage in every Particular, as is ſet 
down in the Statute Staple, 
Co. Lit. A Recognizance therefore in Nature of a Statute Staple, as the 
290.2. Words of the Act declare, is the ſame with the former, only acknow- 
4 inſt. 238. jedged under other Perſons ; for as the Stature runs, the Chief Juſtices 
8 Ar. of the King's Bench and Common Pleas, or in their Abſence, out of 
Go Ent, 12, Term, the Mayor of the Staple at Weſiminſter, and the Recorder of Londen 
*Page 333 jointly together, ſhall have Power to take Recognizances for Payment of 
| Deb: in the Fo-m ſet down in the Statute ; in this, as in the former Caſes, 
the King appoints a S-al ro atteſt the Contract, which ſuch of the ſaid 
Juſtices ſhal! have the Keeping of, and the ſaid Mayor and Recorder another 
of the ſame Print and Faſhion ; and every Obligation made and acknow- 
ledged before either of the Juſtices, or the Mayor or Recorder, muſt be 
ſealed with the Sea! of the Conuſor, with the King's Seal, and with the 
Seal of the Chief Juſtice, or the Mayor and Recorder before whom it is 
taken, who are likewiſe obliged to ſubſcribe their Names; beſides this, 
the Clerk of the Recognizance (who is to be appointed for this Purpoſe by 
the King) or his Deputy, ſhall} make and write all Obligagons thus ac- 
knowledged, and inrol them in two ſeveral Rolls indented, one whereof ihall 
remain with ſuch of the ſaid Juſtices, or with the Mayor and Recorder that 
takes the Recognizance, and the other with the Clerk, who is farther ob- 
liged, at the Requeſt of the Conuſee, his Executors or Adminiſtrators, to 
certify ſuch Obligations into Ohancery under his Seal + 


+ But now hy ſtat. 8 Geo, 1. c. 25. f. 1. The Clerk of the Recoynizances, or his Deputy, ſhall 
prepare three Perchment Rolls, and ſhall at the Times of zkrovlctging every ſuch Recos gi- 
zance, fairly write or ingroſs, inſtead of the Heads or Contents thereof, on the (aid Rolls, the full 
Tenor, in Fc verba, of every ſuch Recognizance ; and cne of the Rolls ſhall contain all the 
Recognizances taken before the Chiet Juſtice of the King's Dench; another the Recognizances 
taken before the Chief Juſtice of the Common Pleas; and the other the Reeognizances before the 
Mayor of the Staple at Weftminfter, and Recorder of Lenden; and the Perſons before whom ſuch 
Recc gnizances ſhall be taken, as well as the Parties acknowi-dging the ſame, are to Gen their Names 
to the Roll of every Recognizance, under the Inrolment thereof, as well as fign and ſeal the Recog- 
nizance; and all Rolls ſo ſigned ſhall, at the End of every Year, be fixed together, and made 
one Roll of, and are to remain in the Cuſtcey of the Cletk, who is to keep a Docket for Searclies, 


2. Of 
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2. Of the ſeveral Proceſſes on theſe Securicies when forfeited, in order to 
a full Execution. | 


4 


But before we enter into a particular Inquiry concerning theſe Pro- 3 Lev. 372. 
ceſſes, it is proper to take Notice, that the Intereſt gained upon an Exe- 4 Mod. 48. 
cution of a Statute or Recognizance is to be followed by an actual Entry bens and 
of the Conuſee to perfect his Security, and till ſuch Entry the Conuſee hath 3 
only a Poſſeſſion in Law, which he cannot aſſign or transfer over to any pl. . 8.6 
other Perſon ; therefore where the Adminiſtrator of a Conuſee in a Statute See Ld. 
after his Death ſued forth an Extent, and upon that a Liberate, which was Ray. 166, 
returned, and before any actual Entry or Recovery of the Poſſeſſion in 3885 oy 
Ejectment, or without executing the Deed npon the Land, did by Inden- 293 510 
ture aſſign over all his Intereſt to the Leſſor of the Plaintiff, who there- 1T0od. 127, 
upon brought his Ejectment; it was adjudged, that the Aſſignment 265. 
was void; for by the Return of rhe Liberate he had accepted the Poſſeſſion, 2 Mad. 573. 
and was eſtopped to ſay the contrary ; then when the Owner ſtill continues 8 ry Rap. 
in Poſſeſſion, this turns the Poſſeſſion which the Adminiſtrator had accepted ; Arbor 
by the Liberate to a Right, and ſuch Right “ is by no Means affignable ; nor Andr. 12 . 
is this like an Intereſſe Termini, which, it is true, the Leſſee may aſſign Caf. Temp. 
over before actual Entry, becauſe in that Caſe the Leſſor is the principal Hardw. 98, 
Agent, and hath done all on his Part to transfer over an Intereſt to the oO 
Leſſee, which he may execute at Pleaſure ; and as the Perſon, who ſues K. B. 277. 
the Liberate, in this Caſe is eſtopped to ſay, that he hath not the Poſſeſſion; 
ſo is the Leſſor in the other Caſe eſtopped to ſay, that he hath the Poſſeſ- 


ſeſſion, againſt his own Leaſe. 
See fpoft 654. D. 


1. Of the Manner of Execution on the Recognizance at Ommon Law, and 
wherein it differs from the Statutes, &c. and they from each other. 


If the Conuſor be within the Juriſdiction of the Mayor, or other Officer, 13 Ed. iſt. 3. 
before whom the Statute Merchant was acknowledged, and be found there, 
then upon the Conuſee's bringing the Statute c. to the Mayor, We. and 
Clerk, and their finding the Record of it, and the Day of Payment lapſed, 
the Mayor may apprehend and imprifon the Conuſor, (if he be lay) there 
to remain till he ſatisfies his Creditor. | 

And although there be no Day of Judgment expreſſed in the Statute, * Page 3 34 
yet this Omiſſion of the Clerk does not vitiate the Statute ; for in this, as Winch 82, 
in Obligations, where no actual Day is appointed for Payment, the legal Jon. 52. 
Day is preſently, or when the Conuſee pleaſes to demand it. 

But there may be a Day of Payment fixed in the Statute, and yet the Winch 33, 
Statute void; as if it be payable at Michaelmas after J. S. goes to Pauls, or 85. 
returns from Rome ; theſe are void Statures, becauſe it does not appear 
judicially to the Mayor, when to award Execution ; but if rhe Statute 
be payable the firſt Return of Michaelmas Term, or before Micflaelmas, 
there is ſufficient Certainty in theſe, and the Mayor ought to take Notice 


of them. 
Bur if the Conuſor be out of the juriſdiction of the Mayor, then ſhall hez Rol Abr. 


ſend the Recognizance under the King's Seal into Chancery, after which473- 
Certificate 


err 


Certificate the firſt Proceſs is a Capias to take his Body only ; and it upon 
this the Sheriff returns a Cepi Corpus, the Debtor ſhall remain in Priſon a 
Quarter of a Year, in which Time he may diſpoſe of his Goods and Land; 
to the beſt Advantage, to pay his Debts ; but if the Conuſor either omits 
to ſatisfy his Creditor in that Time, or if the Sheriff had returned on the 
Capias non eſt inventus, or the Conuſor dead, then ſhall the Execution be 
granted againſt Lands, Goods and Chattels, and they be delivered to the 
Conuſee by a reaſonable Extent till the Debt be levied ; this Writ of Exe. 
cution the Sheriff is to return into one of the Benches, and how he hath 
performed the Service. | 
And here we mult take Notice, that the Proceſs on a Statute Merchant 

differs from that on the Statute Staple, and the Recognizance in Nature of a 
Statute Staple in four Particulars : | 

Bro. Statute 1. If the Conuſor cannot be found within the Staple, nor their Goods, 

Merchant to the Value of the Debt ; the firſt Proceſs, after the Certificate under the 

16. Seal in Chancery, is to take Body, Lands and Goods, all in one Writ, in 
which Reſpect theſe are preferable to the Statute Merchant, as being much 
ſpeedier Remedies than in that 

4 Inſt. 79, 24%, They differ in Reſpect of the Place of the Return; for as is before 

Co. Lit, 290. obſerved, the Writ of Execution on the Statute Merchant is returnable 
in either Bench ; but upon the Statute Staple the Writ is returnable 
into Chancery ; and 23 H. 8. c. 6. which firſt brought in the Recognizance 
in Nature of a Statute Staple, referring in this to the ſame Proceſs and Exe- 
cution eſtabliſhed by 27 E. 3. fl. 2. c. 9. on the Staple, the Law muſt be the 
ſame in both Caſes, | 

2 Rol. Abr. 34% y, They differ in the Subſtance of the Writ of Execution, for upon 

475. the Statute Merchant, the Sheriff may deliver the Lands, c. to the 
Conuſee, upon a reaſonable Extent, without the Delay or Charge of a Li- 
Berate; but upon the Statute Staple or Recognizance in Nature of it, the 
Sheriff, after the Extent, cannot deliver the Lands, Cc. to the Conuſee, 
but muſt ſeize it into the King's Hands, and the Conuſce mult have a Li- 
berate to get the Lands, Cc. into his Hands; and in this Reſpect the 
Statute Merchant is preferable to the Statute Staple, or Recognizance in 
Nature of it.“ | c 

| ® Vide ante 331, 332. 


Bro. Statute 4thly, A fourth Difference is, that the Statute Merchant having the Seal 
Merchant of the Conuſor beſides the King's Seal, the Conuſee may waive the Exe- 


= 3 cution given by the Statute, and uſe it as an Obligation, and bring an 

2 pn. Action of Debt on it; fo for the ſame Reaſon may the Conuſee, on the 

Cro. Eliz, 23 H. 8. c. 6. the Recoguizance having the Seal of the Conuſor to it; ſecus 

494. of a Statute Staple, becauſe the King's Seal only, without that of the 
Party, is affixed to it, which is abſolutely neceſſary in all Obligations at 

Common Law. 
#Page 335 * 2. At what Time Execution may be granted on each of them. 
Co. Lit. 201. For the Time of Execution we muſt diſtinguiſh between Recognizances 


2 Int. 469. at Common Law and Statutes Merchant, c. for upon the former, if the 
F. N. B. 296, Conuſee did not take out Execution within a Year after the Day of Payment 
Bro. Recog. aſſigned in the Recognizance, he was obliged to commence the Suit again 
*. by Original; the Law preſuming the Debt might have been paid, if they 
(a) By did not ſue Execution within the Year after the Money became payable ; 
Weſtm. 2. but this Law was (a) altered in Edward the Firſt's Time, and the Conuſee 
— had a Scire facias ꝑiven him to revive the Judgment, and put it in xecution 
Wich 2 if the Conuſor cannot ſtop it by pleading ſuch Matters as the Law judges 
5. 361. | ſufficient 


2 way, 
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ſufficient for that End, ſuch as a Releaſe, Ac. but the Conuſee of a Statute 
Merchant, &c. may at any Time ſue Execution ati them without the Delay 
or Charge of a Scire facias. | 


If A. enters into a Recognizance or Statute, Ec. to B. and but one Day 2 Rol. Abr. 


of Payment is appointed for the whole Debt, B. may have Execution upon 468. 


Failure of Payment in the Method before ſet down ; but if the Sum be fis. Execut, 
yable at three ſeveral Days, as 20 J. at each Day, the whole Debt being Colkcge, 
60 J when the firſt Day of Payment is lapſed, the Conuſee may have Exe- 2 Inf, 309 55 


cution for 20 J. immediately, and ſo for the Reſt as it becomes due, with- 471. 
out waiting for the laſt Day of Payment, as he muſt have done if the Debt Res. 147. 


had been due by Bond; and this holds as well on Recognizances at Com- Co. 83. 


mon Law as upon Statutes; and the Reaſon is, becauſe theſe are in Nature 
of three ſeveral Judgments. 


3. Who fhall have Execution on them, as the Ferſon alters. 


Here we muſt again diſtinguiſh between Recognizances at Common 2 Inſt: 308, 


Law and Statutes and Recognizances introduced by Statute Law; for, in 471. 


the firſt Caſe, if the Conuſee dies before Execution ſued, his Executor Bro. Star. 


ſhall not ſue it even within the Year, without bringing a Scire facias 


Merch. 16, 


againſt the Conuſor ; the Reaſon is, becauſe the Law preſumes the Debt? 


might have been paid to the Teftator, and therefore would not ſuffer the 
Debtor to be moleſted, unleſs it appeared he had omitted to perform the 
Judgment ; and this was to be done by Scire facias brought by the Exe- 
cutor, for the Alteration of the Perſon altered the Proceſs at Common 
Law); but the Statute Merchant, *fc. being deſigned to encourage Stran- 
gers to trade with us, in this, as in many other Inſtances, have the Ad- 
vantage of any Security known in the Common Law ; and this dilatory 
Proceſs is taken away in theſe Caſes by ſeveral Acts of Parliament that 
firſt introduced them ; and therefore upon the Death of the Conuſee of a 
Statute Merchant, tc. his Executors may come into Chancery, and, upon 
their producing the Teſtament and the Statute, ſliall have Execution with- 
out Scire facias, as the Teſtator himſelf might. 

But the Diſficulty in ſettling this Point will be, either when there are 
two Conuſees, and one of them dies after Proceſs of Execution is begun; 
or where there" is but one Conuſee, and he dies after Proceſs begun. 
In order to clear theſe Points, it is to be obſerved, that that which is 
certified into Chancery is a Tranſcript of the Record lodged with the 
Mayor and Clerk, and upon ſuch Certificate the Chancery views the 
Pocket Security, and then proceeds to iſſue the Proceſs according to the 
Statute 13 Fd. 1. fl. 3. de Mercator; and if there be any Diſagreement be- 


tween the Pocket Judgments and the Certificate, there is a new Certierari 


appears in the (a) Repꝝ iſter. 


b. 
When the Chancery hath iſſued Proceſs in either Bench, if the Death of dee af 


the Conuſor, or Non eft inventus is returned, ſo that it appears, that the 
Perſon is not to be found to give Satisfaction, the Benches direct all other 
Proceſs, in order to give the Party Satisfaction; and the Reaſon of this is, 
from the Direction of the Statute to return the Proceſs into theſe Courts, 
which was upon this original Policy, that all Parties in Intereſt might 
come in and have an Opportunity to litigate where every Man's Property 
1s determined. 

But if the Conuſee dies after Proceſs returned into C. B. his Executors 
cannot carry on the Proceſs there, becauſe the Statute direQs a Certificate of 
ſuch Sort of Recognizance into the Chancery, and the Benches have no 


Power to proceed, but according to the Authority derived from that — 
a 


awarded to the * Mayor to inſpect the Rolls, and make a Re- certificate, as coy 48. 
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and whenever that Authority ceaſes, as by the Death of the Party, the 
Proceſs is at an End ; and therefore the Court of Common Pleas 
carry it into Execution, as they could on a Judgment obtained in their own 
Court; but the Suitor muſt go back into Chancery, as in all Caſes. where 
Proceſs thence iſſuing is determined by the Death of any of the Partie; 
When the Executor comes back into Chancery, there is a new Certior ae; 
awarded to, the Mayor to certify the Record, both becauſe the Statute di. 
reQs, that the Chancery ſhall iſſue Proceſs upon the Recognizance returned 
as alſo that it may appear to the Court, that the Security is ſtill in Being up. 
on which the Proceſs is directed. | | 
If the Conuſee of a Statute Merchant ſues a Capias returnable in B. and 
upon a N on eff inventus, an Extend; facias is awarded by the Court, and 
before Execution executed the Conuſee dies, his Executors cannot carry on 
the Execution in Banco, becauſe that Proceſs out of Chancery being in the 
Teſtator's Name is now determined, which gave the Court an Authority to 
proceed ; bur when the Executor comes back into Chancery, he is not 
put to a new Cup/as, but may have a ſpecial Writ upon his Cafe, to con. 
tinue the Proceſs where it determined, becauſe the Capias would be nuga 
tory and contrary to the Record in Banco, by which it appears, that the 
Perſonal Satisfaction failed, and the Execution was awarded on his Ef. 
fects; but if the Conuſee of a Statute Merchant ſues a Capias, and upon 
a Non eft inventus an Alias is awarded, before the Return of which he dies, 
his Executor, when he comes back into Chancery, muſt be put to a 
new Capias, becauſe the Teſtator died in Purſuit of the Perſonal Satisfac- 
tion, and there is no Record in this Caſe, whereby it appears deficient ; 
and therefore the Executor is put to a new. Capias, that the Deficiency of 
the Perſonal Satisfaction may appear on the Return of it, according to the 
Dyer 180, b. Direction of the Statute; but it ſcems in both Caſes, by Dyer and the Re 
Reg. 148. 9:i/ter, that there ought to be a new Certioruri and Re- certificate thereon, 
that the Exiſtence of the Security may appear at the Time when the Pro- 


Rot. Abr, 
467. 


| ceſs iſſues. | 
2 Rol. Abr. If two Conuſees of a Statute Merchant ſus Execution, and the Sheriff 
467. returns the Conuſor dead, upon which an Extend; is awarded, and one of 


29 F. 3. 38. the Conuſees declares in Court, that the other died fince the Suit commenced, 
and therefore prays Execution for himſelf; in this Caſe he muſt have a Re 
certificate of the Record from the Mayor, and then an Action upon his Caſe 
directed to the Bank to continue the Proceſs where it ended at the Death 
of the other Conuſee ; for it would be nugatory to put him to his Capiar 
again, fince it appeared by the Return of the Sheriff, that the Conuſor was 
dead. ; | 


2 Rol. Abr. If Conuſee of a Statute Stapie dies, and B. his Executor ſues an Ex- 
—4 2 tent in Chancery, but before Execution executed H. dies, and Adminittra- 
Co _ tion De honis non is granted to C. who continues the Proceſs, and after 
jones 385, the Extent returned ſues out a Liberate of the Conuſor's Lands, which 

were taken in Execution upon the Extendi brought by B. and has them 
page 337 * delivered to him; this is a void Extent, and the Conuſor may recover his 


Land in Eje&ment ; for the Extend; being ſued in B.'s Name, muſt by his | 


Death abate, and conſequently all the Proceedings continued after by C. 
muſt fall, having no Foundation to ſuhſiſt on; befides, C. comes in Para- 
mount the Writ of B. not as privy to him, but as the immediate Repreſenta- 
tive of A. ſo if in this Cafe E. had ſued an Extent, and after Execution, and 
a Seizure into the King's Hands, B. died, C. ſhall have no Liberate, be- 
cauſe he coming in Paramount the Extent cannot continue the Proceſs, which 
abated by the Death of B. 
2 Rol. Abr. If a Conuſee of a Recognizance in Nature of a Statute Staple ſue Execu- 
467. tion, and after the Extent and Seiz ure imo the King's Hands dies, his Exe- 
| cutor 
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cutor ſhall have no Liberate, for that were to continue the Proceſs which 
the Teſtator begun, and abated by his Death. 


4. Againſt whom Execution may be granted. 


If the Conuſor of a Statute dies, the Body of the Heir + is protected by Bro. Stat. 
the Statute from Execution, but the Lands and Goods of the Conuſor areMerch. 3. 3. 
extendible in his Hands; for it would be moſt unreaſonable to ſu bject the Co, Lit. 
Heir to Payment of his Father's Debts, any farther than to the Value geo, pl. 
of the Aſſets deſcended ; nor are theſe extendible in his Hands, if he be 12 1, 205. 
an Infant at the Death of the Conuſor, till he comes of Age; the Statute in Dyer 239. 
this Particular is founded on the Reaſon, and follows the Courſe of the Co. Ent. 12. 
Common Law, by which, if Judgment had been given againſt a Man for 
Debt or Damages, and the Defendant died before Execution ſued, his 
Heir within Age was not liable to Execution during his Minority; but the 
Parol demurred till he came of Age; and this Privilege of Infancy does 
not only protect the Infant, but all others who are affected by the Judg- 
ment; as if there be Father and to Daughters, and Judgment be given for 
Debt againſt the Father who dies, one of the Daughters being within Age, 

Partition being made, the Eldeſt ſhall not be charged alone, but ſhall 
have the Benefit of her Siſter's Minority, which puts a Stop to the 
Execution. ; 


+ Where Execution ſhall go againſt the Heir after an Alienation of Lands deſcended, wide 3 W. 
&@M, c. 14./. 5, 6. | | 


So if the Conuſor of a Statute Merchant dies, and his Heir within Age Co. Lit. 290. 
endows his Mother, the Land in Dower ſhall not be extended during the Bro, Stat, 
Minority of the Heir. Merch. 33. 

In the next Place, let us ſee how the Law directs the Execution, where; Co. 14. 
the Conuſor conveys the Land to ſeveral Perſons after the Statute acknow- 
ledged ; it would be very unreaſonable to load one Feoffee with the whole 
Debt, when the Burthen ought to be on the whole Land, into whoſe Hands 
ſoever it comes after Recognizance acknowledged ; and therefore the 
Law allows of Contribution againſt the other Purchaſers, by which we 
muſt not underſtand, that they are to allow the : Purchaſer, whoſe Land 
is extended, any Thing by way of Contribution to the extraordinary 
Charge, which he ought not to bear alone; but the Perſon grieved muſt 
relieve himſelf by Audita Querela, which ſets aſide the Execution, and re- 
ſtores him to the meſne Profits, and obliges the Conuſee to ſue Execution of 
all the Lands. | 

And here we muſt conſider by what Rules the Law has governed itſelf Plow. 72. 
in ſuch Executions ; by the Words of the Statute de Mercatoribus, all the Pepe and 
T ands of the Conuſor are liable, and therefore the Conuſee may extend the Nef. 
Execution to them all; but if while they continue in the Hands of the Co- n 
nuſor, he takes but Part, tis a merciful Execution to the Conuſor, becauſe 
it leaves him the Reſt of the Land for his Subſiſtence in the mean Time, and 
therefore he cannot ſet aſide the Execution as for Partiality, fince it is plainly 
made for his Advantage; but if the Conuſor aliens Part of his Land, then 
the Caſe is very much altered; for if the Conuſee ſues out Execution of 
the Land of the Alienee, that were apparent Partiality in him, and contrary *Page 338 
to the Intent of the Conuſor, which makes all the Land equally liable ; 
and therefore ſuch Execution may be ſer aſide by Audita Querela, for the 
apparent Partiality and Injuſtice of it ; and it is the ſame Law where there 

are 


euern N 


are ſeveral Feoffees, and Execution is ſued againſt one of them only, and 
this for the ſame Reaſon ; but if the Lands of the Conuſor only, after ſuch 
Alienation, had been taken in Execution by the Conuſee, this Execution 
had been good; for ſuch Conuſor could not charge him with any Partiali 
fince the Debt was his own, and his Perſon and Effects ſtill liable after ſuch 
Alienation, and he is ſuppoſed to receive the Purchaſe-money from the 
Alienee ; and therefore there is no Reaſon to bring him into the Payment 
of the Debts which ſuch Conuſor had previouſly contracted. | 
Bro, Stat, If A. ſeiſed of three Acres in Fee, acknowledges a Statute to J. S. and 
Merch. 49. enfeoffs B. of one Acre, and C. of another, if J. S. ſues out Execution 
2 — 396. againſt B. he may have an Audita Querela to oblige the Conuſee to charge 
3 * the Lands of A. and C. equally, for 13 Ed. 1. ſays, that all the Lands of 
Rol. Abr. the Conuſor ſhall be extended into whoſeſoever Hands they come; and 
311. therefore the Acre of B. ſhall not be liable to the whole Debt, when the 
2 Rol. Abr. Statute in this Caſe ſubjects the other Two : But if J. S. had ſued Execu- 
"inp tion againſt A. the Conuſor only, he ſhall have no Audita Querela to avoid 
. 72* it; ſo if in this Caſe the Conuſor had died, and Execution had been ſued 
againſt the Heir, he ſhall have no Contribution againſt B. and C. becauſe 
the Heir comes to the Land without any Conſideration, and the Conuſor 
might bind his Heir, as far as the Land deſcended would anſwer his Debts; 
and yet in ſome Caſes the Heir ſhall have Contribution; as if the Anceſtor 
acknowledge a Statute, and dies, leaving Iſſue two Daughters; or if the 
Hob. 25. Land which deſcends be of the Nature of Borough Englith or Gavelkind, 
Co, Lit, 376, the Heir at Law ſhall make the Special Heirs contribute, becauſe all of 
them come in as Heirs to the Land deſcended, and are equally charged 


with his Debts. 
2 Bulſt. 14, But if A. in the Principal Caſe had conveyed his three Acres to B. C. and 
15. D. and the Conuſee extended the Acre of B. who after the Extent 


conveys by Fine his Acre to J. N. in this Cafe F. N. cannot avoid the 
Extent by Audita Qaerela, and have Contribution againſt C. and D. for 
though the Feoffee of a Feoffee may have Contribution where the Con- 
veyance is before the Extent; yet in this Caſe J. V. claiming under a 
Fine levied after the Land was actually extended, muſt hold it under 
the Incumbrance, for tranfit terra cum onere ; and 'tis no Way unreaſonable 
that he ſhould hold it as he purchaſed, fince he is ſuppoſed to pay a 
Conſideration accordingly ; beſides the Judgment in the Audita Querela 
is, that the Plaintiff thall be reſtored to all the meſne Profits, which 
F. N. cannot have in this Caſe, becauſe the Extent was ſued before 
he purchaſed, and he can have no Title to them but from the Fine 
levied. | 

3 Co. 13. 2, It A. binds hiniſelf in a Recognizance or Statute, and after his Death 

2 Co. 25. b. ſome of his Lands deſcend to the Heir of the Part of the Father, 
and ſome to the Heir of the Part of the Mother, both Heirs ſhall 
be uſually charged; and it the Conuſee loads one only, he ſhall have 


Contribution, | 
2 Rol. Abr. If A. B. and C. bind themſelves jointly and ſeverally in a Statute, the 
468, Conuſee may have Execution againſt one of them alone, or againſt all toge- 


ther ; but he cannot have Execution againſt Two only; for the Execution 
muſt purſue the Statute, which is joint or ſeveral, but Execution againſt 
Two is neither one nor the other. 


3. What 


— — 
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3. What Things are bound by them, and are liable to be extended for the“ Page 3 39 
Satisfaction of them. 


The Statute of 13 Ed. 1. de Mercatoribus, which, as appears in the Pre- Hob. 60, 
amble, was for the Security of Merchants and Encouragement of Trade, Rol. Abr. 
ſubjected not only the Goods and Perſon, but the Land likewiſe of the*7* 
Debtor into whoſe Hands ſoever they came, after the Statute acknowledged ; 
therefore if the Perſon of the Conuſor be only taken in Execution on a 
Statute, and dies, his Goods and Lands are ſtill liable to the Extent, becauſe 
being all due at firſt to ſatisfy the Conuſee, he may, at Diſcretion, take 
them all at one Time, or at ſeveral. 

So if a Conuſor ſells all or Part of his Lands, after he has bound himſelf, 3 Co. 12, 
the Conuſee may ſtill extend it by the Words of the Statute; otherwiſe it? Rol. Abr. 
would be in the Power of the Conuſor to fruſtrate the Security intended by Wt g 
the Law ; ſo if the Conuſor purchaſes after he has bound himſelf, ſuch A 
Lands are ſubje& ro Execution ; for the Statute ſays, All his Lands ſhall 
be extended, which ſtill muſt be underſtood of thoſe only which he has 
a Power over, and may charge, and conſequently what he diſpoſed of for 
valuable Conſideration before his entering into the Statute, is not liable in 
the Hands of the Purchaſer, for they really in no Senſe can be called his 
Lands. 

If the Conuſor has two Manors, the Conuſee may ſue Execution in which 2 Rol. Abr. 
of the Manors he pleaſes, for he may diſpenſe with any Part of the Proviſion#7** 
the Statute has made for him. 

If Tenant in Tail acknowledges a Statute and dies, and the Conuſor ſue Bro. Execu- 
Execution againſt the Iſſue, the Iſſue may avoid it, either by Aſſiſe or en 85. 
Audita Querela; for no Charge of the Conuſor's can affect the Land in Tail Cr. Jac. 85. 
longer than his own Life, by virtue of the Statute de donit, which as to ſuch 
Lands repeals the other. 

If in this Caſe, Tenant in Tail, after he had bound himſelf, had en- 2 Rol. Abr. 
feoffed J. S. and for his further Aſſurance had levied a Fine to him, the Co-473: 
nuſee may extend the Land in the Hands of J. S. and neither he nor the 
Iſſue in Tail can avoid the Execution, for the Iſſue is totally barred by the 
Fine, and J. S. purchaſed the Land under the Charge, and conſequently 
muſt hold it ſo. I 

But if Tenant in Tail binds himſelf in ſuch Recognizance or Statute, and 3, ,. _ 
dies, and his Iſſue enfeoffs J. S. it ſeems the Conuſee may extend the Lands 56. 9.. { a, 


in the Poſſeſhon of ; S, this does not 


ſeem to be 
Law, nor conſiſtent with the Caſe next but one, Sapra.] 


If a Reverſioner upon a Leaſe for Years acknowledges a Statute, both the 2 Rol. Abr. 
Reverſion and Rent are extendible, and the Conuſee may have an Action 472+ 
of Debt for the Rent; ſo a Rent upon an Eſtate for Life may be extended 
tor Satisfaction of a Statute ; but the Conuſee in this Caſe can have no Ac- 
tion of Debt for the Rent, no more than the Reverſioner himſelf could \ 
have; becauſe, during the Continuance of the Freehold, no Action of Debt ide Head of 
lies for the Rent. Rent. 
If a Reverſioner in Fee upon an Eſtate for Life acknowledges a Statute, Moor, pl. 
and after grants the Reverſion upon the Death of Tenant for Life, the Co-118, 
nuſee may extend the Land, for the Reverſion being a Tenement is bound Rol. Abr. 
by the Statute. | 473» | 
So if A. ſeiſed of a Rent- charge bind himſelf in a Statute Merchant, this Moor, pl, 


Rent is extendible, for the Word Land, which the Statute ſubjects to the Cf) 
Ere- E135 


E N EBT UT I ON. 


Execution, includes all Hereditaments extendible, and the Conuſee in this 
Caſe may diſtrain and avow for the Rent, though the Tenant never at. 
torned ; for the Law creating his Eſtate gives him all Means neceſſary for 
the Enjoyment of it .+ 


+ By ftat. 27 E. 3. ft. 2. e. 9, The Conuſee hath an Eftate of Freehold, Com, Dig. 5 V. 476, 
Nie poſt 34%. Alſo vide 346, and ante 331, 332, 334. 


r ad. Am ana aA. 


7 Co. 39. If the Grantee of a Rent-charge, after the Acknowledgment of the 
Lillingfion's Statute, had releaſed to the Tenant, by which the Rent was extinguiſhed, 
domes yet upon Failure of Payment the Conuſee may extend it; for to this Pur. 
of des poſe it has ſtill a Continuance, the Statute de Mercatoribus binding all the 
Land (which includes all Hereditaments extendible) the Conuſor had at the 
Time of entering into the Statute; conſequently this muſt be liable into 
whoſe Hands ſoever it comes. 
5 co. 105, If the Conuſor has Lands in Ancient Demeſne, they ſhall be extended on 
Moor, pl Porfeiture of the Statute ; for tho' diſputed Titles to theſe Lands are not 
351. determinable in Courts of Common Law (and therefore Ejectment does not 
2 Ref 377. lie of them) leſt the Tenants thould be brought from the Service of the 
472. BIS Plough z yet they are extendible in this Caſe, for the Extent is performed 
Hob 47: but by the Sheriff in Pais, and the Title of the Land is not directly put in Plea 
Dyer 372. or Diſpute in the King's Courts, by which the Tenant might be brought 
cont, front his Buſineſs. 
co. Lit 222. If a Feoffment be made to A. upon Condition to re-infeolf the Feoffor, 
2 Co. 59. and A. binds himſelf in a Statute ; if A. continues ſeiſed of the Land, or 
Julius I in- re- inſeoffs the Feoffor, the Land in either Caſe may be extended by the 
zington's Conuſee ; for whoever comes to the Land under the Feoftment of A. takes 
* it chargeable with the Statute, and conſequently is liable to the Execution; 
but if the Feoffor had entered, as he well might, becauſe the Feoffee had 
diſabled himſelf to perform the Condition, in as much as he cannot return 
it in the ſame Plight it was given him, then he ſhould not be charged; 
ſor this being a lawful Entry, like an Eviction in a Court of Record, ſets 
aſide all Incumbrances ; but if in this Caſe A. had been diſſeiſed, and then 
bound himſelf in a Statute, this had not charged the Land during the 
Diſſeifin, and conſequently there is no Diſability to perform the Condition; 
for a Diſſeiſee can no more charge his Right, as ſuch, than he can transfer it; 
nor is the Land extendible in the Hands of the Diſſeiſor; becauſe, though 
his Entry is tortions, yet he held it ſree during the Diſſeiſin, as the Diſteitee 
enjoyed it ; but if the Diſſeiſee enters or recovers by Action, then the Land 
becomes chargeable with the Statute. 
If A. and B. be Jointenants in Fee, and A. enters into a Statute, and 
dies before Execution ſued, the Land is not extendible in the Hands of 
2 Rol. Abr. B. becauſe he claims the Land as Survivor from the firſt Feoffment 
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Co. Lit. 184. 
b. 


** which conveyed it to him free from any Charge; but if the Conuſee had 
1 ſued Execution before the Death of A. the Survivor B. ſhould hold it 


''Y gavenry's charged; for Execution is equivalent to a Sale, and, like a Leaſe for 
= Caſe, Years, ſhall bind the Survivor; ſo if A. in this Caſe had, after the Ac- 
= Co. Lit 185. knowledgment of the Statute, releaſed to B. then the Land would be 
| 80 $ -, ehargeable with the Statute, though A. ſhould die before Execution, 
5 £0-75,79- becauſe the Acceptance of the Releaſe prevents his claiming by Sur- 
vivorſhip; for by the Releaſe B. had the Land before his Companion 
died. | 
But the Law is otherwiſe in the Caſe of Parceners ; for if one of them 
charged the Land, the other ſhall hold it under the Incumbrance of the Sta- 
rute, for he comes in as Heir by Deſcent under the Charge; whereas the 
| Jointenant ſurviving claims from the firſt Feoffment, which is prior to the 


Charge. 
8 If 


Co. Lit. 18 5. 
2. 


E., Neeb: 3 0-M 


if a Conuſor, at the Time of N a Statute, has Goods and Rol. Abr. 


Chattels to a great Value, they are all liable to ſatisfy the Conuſee, if they 472- 
be found in his Hands when Execution is ſued ; but if the Conuſor diſpoſes 
of them, they ſhall not be extended in the Hands of a Purchaſer, as Lands 
may be; for fince there is no Solemnity eſtabliſhed or required, tis impoſſi- 
ble to find in whoſe Poſſeſſion they lie, in order to extend them; befides, 
it muſt neceſſarily put a Stop to Trade and Conimerce, if Execution was 
to purſue the Goods wherever they were found. | 

If a Huſband, poſſeſſed of a Term in Right of his Wife, acknowledge Rol. Abr. 
a Statute, and die, the Leaſe ſhal! not be extended in the Hands of the 346, 444. 
Wife ; for though the Law gives hun an abſolute Power over the Term, — on 2 
ſo as to diſpoſe of it; yet if he does not make Uſe of that Power durin She 1 
the Coverture, the Wile ſhall enjoy it free as ſhe brought it to him; bur if Feme. 
the Execution had been ſued in his Life, and the Term extended, this page 41 
had bound the Wife ; for the Extent is a Diſpoſition in Law to anſwer the 853 
Conuſee's Debt, and therefore ſhall affect the Wife as much as if he had 
ſold the Term, or granted it for Vears. 

If the Hulband be ſeiſed of Lands of Inheritance in the Right of his Bro. Stat. 
Wiſe, and acknowledges a Statute, upon which Execution is ſued, the Merch. 18, 


Heir upon the Death of the Feme, may enter and avoid the Extent ; but Ce- Lit. 30. 


this muſt be underſtood of Lands of which he cannot be Tenant by the 
Curteſy ; for ſuch he may as well charge as convey during his Life, to 
bind the Heir. 
By what has been ſaid, it appears what de are extendible and li- 2 Rol. Abr. 
able to Execution for the Satisfaction of Statutes Merchant, of the Staple, eat 
and Recognizances in the Nature of the Statute Staple ; and the ſame are hey £59 * 
alſo liable to ſatisfy all Debts due on Recognizances at Common Law, 
only with this Difference; that in the former Cafes both Body, Goods and 
Lands, being all due, the Conuſee may take all at once, or different Times; 
ſo that if he extends the Lands firſt, he may afterwards take the Body; 
whereas upon the Recognizance at Common Law, if the Conuſee ſues an 
Elegit, he can have no Capias afterwards to take the Body, becauſe he hath 
determined his Choice by that Writ to the Goods and Chattles, and a 
Moiety of the Land. 


4. What Proviſion the Law has made for Tenant by Satute Merchant, Ec. 
| in cafe of Eviction. i 


By the Common Law, after a full and perfect Execution had by Extent, 32 H. 3. c. g. 

returned and entered on Record, the Conuſee could have no new Re- extent 

on the Effects of the Conuſor, becauſe there was once Satisfaction given to 

the Creditor on Record, though the Lands had been recovered from him 

before he had levied the Debt out of them ; the Severity this Law was 

laid afide in Henry VIII's Time, for in the 32d Year of his Reign it was 
enacted, That if Lands delivered in Execution on juſt Cauſe be recovered 

from the Tenant by Execution before he hath received his whole Debt, the 
Conuſee (and by a favourable Conſtruction of the Statute, his (a) Executors) (a) 8 Co, 
may have a Scire facias out of that Court where Execution is firſt awarded, Lit. 290. 
or out of any Court where the Record ſhall be moved by Writ of Error and 
afirmed ; but this Statute is to be conſtrued under theſe Reſtrictions, that 

where the Conuſee hath Remedy for Part of his Debt in preſenti, or in 

futuro, for the whole or for Part, there he can have no Aid nor Benefit of 

this Statute, 


As 


—————_—_—_@_.. ©... 
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neuere 


Co. Lit. 289. As if all the Lands extended be recovered from the Conuſee but one 
Acre, he ſhall have no Advantage of this Statute, becauſe the AQ relieve, 
thoſe Conuſees only who are clearly without Remedy, which the Conuſee 
cannot be ſaid to be in this Caſe, where he has one Acre left him, though 
it be but a poor Remedy. 

Co, Lit. If A. be bound to B. in one Statute, and to C. in another, and C. firſt ſyes 

* Execution, and extends the Lands, and afterwards B. extendeth and takes 

+ +0 *7* the Lands from C. as by Law he may, becauſe his Statute is prior, C. 
ſhall have no Benefit of this Statute, though he has not one Acre left him, 
becauſe he hath a Remedy in futuro; for after the Extent of B. is ended, 
he ſhall re-enjoy the Lands by Force of the former Execution; fo for the 
ſame Reaſon, if the Wife of the Conuſor recover Dower againſt the Tenant 
by Execution, he hath no Relief from this Statute, 

Co.Lit.289. If a Leſſor ouſts his Leſſee for Years, or diſſeiſes his Tenant for Life, 
and then acknowledges a Statute, and the Conuſee fues Execution ; if 
the Leſſee in either Caſe re- enters, the Conuſee is not relieved by this 

*Page 342 Act, becauſe he hath a Remedy in futuro, wiz. after the Death of the 
Leſſee, or the Leaſe ended by holding over. 

2 Inſt. 396. If Tenant in Execution, by Recognizance at Common Law, or by Sta- 

Co, Lit. 43- tute Merchant, &c. be diſſeiſed, they may, by the expreſs Words of the 

b. Statute, have an Aſſiſe of Novel Diſſeiſin and Rediſſeiſin alſo; as of a Free- 
hold to them and their Aſſigns, till the Debt be paid; and if there be no 
Aſſignment by the Conuſee in his Life-time, they ſhall go the Executor, 
being really but Chattels, who in Caſe of a Diſſeiſin ſhall have the ſame 
Remedy the Teſtator might have had by an equitable Conſtruction of the 
Statute. 

Before we conſider in what Caſes theſe Tenants by Statute Merchant, 
Oc. can hold over the Time of their Extent, it is firſt to be obſerved, 
that the Sheriff is to make a reaſonable Extent of the Lands; ſo that 
computing the Debt and Value of the Land, it will be eaſily known how 
long the Extent is to continue, and when the Conuſor is to have his Land 
again. | 

4 Co. $2. pers we muſt diſtinguith between the Act of a Stranger and the AQ of 

2 Rol. Abr. the Conuſor ; ſor in Caſe of a Diſſeiſin or any Interruption by a Stranger, 

478. the Conuſee ſhall not hold over the Time of the Extent, but is to have Sa- 
tisfaction for the Injury done by Action againft the Stranger; but if the 
Conuſor himſelf had given the Tenant by Execution any Interruption, or 
hindertd him from taking the Profits, there the Tenant might either hold 
over, or have an Action againſt the Conuſor ; for as, in the firſt Caſe, it 
would be unreaſonable to puniſh the Conuſor for the Act of a Stranger, 
by keeping him out of his Lands; fo in the laſt Caſe it would be equally 
unreaſonable to permit the Conuſor, by any Act of his, to turn the Conuſee 
out of the Land before he has levied the Debt. 

2 Rol, Abr, If Land of a Leſſee for Life, or Years, be extended upon a Statute, 

479. and afterwards Part is recovered in an Action of Waſte, for Waſte done 
by the Conuſor before the Extent, the Conuſee {hall hold the Reſidue over 
the Time of the Extent, becauſe no Act of the Conuſor's ſhall prejudice 
the Conuſee, or kinder him from levying his juſt Debt out of the Lands; 
but if the Land had been recovered for what was committed by the Conu- 
ſee, there he ſhould not take Advantage of his own Wrong, and hold over 
to the Prejudice of the Conuſor. 

3 Co. 67, So if Tenant in Execution either ſuffers the Land to lie Waſte, or 

2 Rol. abr, neglects to levy the Debt out of it, or if he makes a conditional Sur- 

n render of the Land to him in the Reverſion, and enters for the Condition 
broken; theſe are all his own wilful Acts; and it is but — py 
0 


— 
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ſhould ſuffer for them, and not hold over the Land to the Prejudice of the 
Conuſor. 


But on the other Hand, where there is no Default or Negligence in the 4 Co. 
Conuſee, but he is prevented from making the uſual Profits of the Land 2 Rol. Alu. 
by the Act of God, as where the Land is ſurrounded by Water, or ren- 478. 


dered unprofitable by Wild- fire, there the Conuſee ſhall hold over the 
Time of the Extent ; for it would be unreaſonable to puniſh the Conuſee 
for what he could by no Induſtry or Poſſibility prevent. 


7. The ſeveral Ways of Vacating and Diſcharging theſe Statutes, and this 
either before or after Execution, | 


As we find that both Body Goods and Lands are liable to Execu- 
tion, and the Conuſee may, at Pleaſure, take one or all by one Writ of 
Execution, or all at different Times by ſeveral Writs of Execution, we ſliall 


conſider, 


*, What Acts of the Conuſee will diſcharge the Land, or ſuſpend page 343 


the Execution of it for a Time ; and this either before or aſter Execution 
ſued. 

2d4ly, What Acts of the Conuſee will vacate the Statute, Oc. by diſ- 
charging both Body, Goods and Lands ; and this either by cancelling 
the Statute, or by Defeaſance, or Releaſe, which are equivalent to it ; 
and herein of the Audita Querela, which is the proper Remedy for the 
Conuſor, if Execution be ſued after ſuch Acts are perfected by the Co- 
nuſee. | 

34ly, In what Caſes the Conuſor may avoid and deſtroy the Sta ute by 


Entry or Plea, and in what Caſes he is put to his Scire facias. 


As to the firſt Point; if A. acknowledges a Stature to B. and afterwards 2 Rol. Abe, 
another to C. in this Caſe B. is firſt to be ſatished, his Statute being prior 470- 
in Time to C's ; yet if B. accepts a Leaſe for Years from 4, then may C. Cro. Jac. 
ſue Execution firſt, becauſe B. by his Acceptance of the Leaſe, has fuſpended F* 5” 


the Execution of his Statute during the Term. 


But if a Conuſee accepts a Feoffment of Parcel 'of the Land from the Plow. -- 
Conuſor, the Reſidue in his Hands is ſtill liable; for his Body being ſtill 2 Rol. Al. 
liable, whatever remains in his Hands muſt be ſo to; but ifßthe Co- — 5 55 
nuſor had enfeoffed a Stranger of the Reſidue, then the Conuſee, by his % 
Purchaſe of Part, had diſcharged the whole Land; ſor the Conuſor, by F. N. . 12 
his Purchaſe, has diſcharged that Part of the Land ſrom being liable Cro. Elis. 


to the Debt, ſince his own Lands cannot in any Manner be liable to 756. 


his own Securities ; and having diſcharged a Part of the Land by his 
own AQ, it is a Diſcharge of the Whole, ſince ſuch Act of his has pre- 
vented the legal Execution on the whole Lands, in the Manner the Sta- 
tutes have directed, and therefore to execute it on the ocher Altenees is par- 
tial, and to execute it on himſelf, together with the other Purchaſers, is 
impracticable. | 


Thus if a Conuſee extends a Rent-charge, and after purchaſcs Parcel of Savil c 


the Land out of which it iſſued ; this frees the whole Rent from the Sta- 
tute ; for, beſides that the Rent-charge is extinguiſhed, and conſequently 
can be no longer in Extent, the Conuſee, by his Purchaſe, though it had 
continued, has diſcharged it, for the whole Rent was evrended to aniwer 
the Statute ; aud Part of it being diſcharged by the Conutee's own Act. the 
Remainder muſt be liable to the whole Debt, which would be concrary to the 
Extent, or elſe muſt be difcharged. | | 
Vol. IL B b 1 
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2 Rel. Abr: If the Conuſor enfeoffs the Father of the Conuſee of Part of his Land, 
47. ' and a Stranger of the Remainder of it, and, upon the Death of the Fa- 
ther, that Part deſcends to the Conuſee ; this Deſcent, though before Exe. 
cution, diſcharges the whole Land, and the Stranger ſhall enjoy his Pur. 
chaſe free from that Statute ; for ſince the Lands are made liable, which 
were not ſo, to any Executions at Common Law, the Conuſee muſt take the 
Execution according to the Statute, which in this Caſe cannot be had, ſince 
he cannot lay any Part of the Debt upon the Land, which he is Owner of; 
there: bre not being able to take Execution on the whole Land, according to 
the Statute, his Remedy fails; and there can be, in this Caſe, no Proviſion 
of the Common Law in his Favour. 
Bro. Statute If the Conuſor enfeoffs the Conuſee of all his Lands, by this Purchaſe 
Merch. 25. the Conuſee has diſcharged the Land from the Extent, becauſe it would 
z Rol. Abr. be moſt abſurd to extend his own Land to pay his own Debt; but if the 
2 8 Conuſor repurchaſes the Lands, he has revived the Extent againſt them; 
for the firſt Feoffment only diſcharged, or rather ſuſpended, the Execution 
againſt the Land, ard left the Body and Goods ſtill liable; and whilſt the 
Conuſor is ſubject to Execution, ſo long will all Lands he purchaſes after 
the Acknowledgment of this Statute be ſubject. 
Plow. 72, So if the Conuſor, after the Repurchaſe, had aliened to a Stranger, 
the. Conuſee might ſue Execution againſt him ; for he purchaſed them 
® Page 344 * ſubje& to the Incumbrance of the Statute, ſince they were chargeable in 
the Hands of the Conuſor. | 
But all theſe Acts of the Conuſee, which diſcharge the Land only, muſt 
be underſtood to be done before the Execution ſued, Let us ſee in the next 
Place, how far ſuch Acts will affect him after Execution is ſued, and we 
ſhall find them not only to diſcharge the Land, but the Body and Goods 
alſo, as will appear by the following Inſtances. 

> Rol. Abr, For where the Body and Lands of the Conuſor are in Execution, and 
477. the Conuſee purchaſes the Whole or Parcel of the Land; this diſ- 
i e e charges not only the Land, as in the precedent Caſes, but the Body alſo; 
n for the Lands are taken in Execution as a real Satisfaction for the Debt, 
and therefore, as in all other Caſes of Execution, are a Diſcharge of the 
Body, which is but a Pledge for Satisfaction; but theſe Debts being 
preſumed to be Mercantile, are therefore to be ſatisfied as ſoon as poſli- 
ble, that the Merchant may attend his Buſineſs; for which Reaſon the 
Statute allows, that, where the real Satisfaction is had by the Extent of 
the Lands, yet the Body ſhall be a Pledge, in order for a more 
ſudden Satisfaction, if the Money can be raifed ; but yet if the real Sa- 
tisfaction by the Purchaſe or Deſcent of the Land be diſcharged, as it 
muſt be when the Conuſee cannot have it in the Manner it was extend- 
ed (as the Conuſee cannot have in this Caſe, ſince he cannot have the 
Term and Fee-fimple in the Land together), it follows of Courſe, that the 
Body, which is only a Pledge, cannot continue in Execution, when that 
which was the real Execution is diſcharged in the Hands of the Conuſee; 
ſo if the Conuſee furrenders Part, or the whole Land, this diſcharges both 
Land and Body; for the Body being only in Execution, in order to oblige 
him the ſooner to ſatisfy the Conuſee, when he by any Act acknowledges 
himſelf ſatisfied, as he does by the Surrender, the Body muſt confequentiy 

be ſer ar Liberty. 
: Roi, Ab-, Thus, if the Bodies of A. B. and C. be in Execution, and the Conuſee 
4 comes into Court, and ſays, that he will not have one of them in Exe- 
cution : if this be entered of Record, it thall diſcharge every one of them ; 
the Reaſon is, the Debt being intire and chargeable on each of them, his 
Acknowledgment of Satisfaction by this Act of one of them, ſhall, like a 
Releaſe, extend to all. 1 


Eee 


If A. and B. acknowledge a Statute te C. who takes their Bodies, Bro. Statut 
and the Lands of B. in Execution ; if afterwards B. dies, and his Land Mercb. 15. 
in Execution deſcends to C. the Conuſee; this diſcharges the Body =o! ASC. 


of A. 

If a Conuſor be Leſſee for Life, and his Body aud Lands are taken in gro. $taruce 
Execution, and the Conuſee, being in by the Extent, commits Waſte, for Merch. 15. 
which the Reverſioner recovers the Land, (as he well may, becauſe the 2 Rol. Abr. 
Eſtate of the Leſſee, which was extended, was ſubje& to the Puniſhment*?7: 
of Waſte) ; this ſhall diſcharge the Body of the Conuſor ; ſecus if the Land 
had been recovered for Waſte done by the Conuſor, for then the Body ſhould 
not be diſcharged, leſt the Conuſor by his Act and Wrong ſliould free him- 
ſelf from the Execution. 

The next Thing conſiderable is, what Acts of the Conuſee will va- 
cate the Statutes, by diſcharging Body, Goods and Lands, and this may 
be done, 

1½, By cancelling the Statute, as tearing off the Seals, which are ſo eſſen- 
tially neceſſary, that without them the Statute, like common Specialties, is 
wholly void and uſeleſs. | 

24ly, By Defeaſance, which may vacate the Statute abſolutely, or upon 
Condition, 

345, By Releaſe, which is a ſolemn Renunciation of a Man's Right 
by Deed ; but it may be demanded how theſe Statutes, which have the 
Force and Solemnity of a Judgment, can be avoided by Acts of leſs No- 
® toriety than themſelves, as theſe Acts in Pais muſt be confeſſed to be, Page 345 
which overthrowsthe eſtabliſhed Rule unumquodgue ſolyi eo ligamine quo ligatur; 
the Anſwer to this is, that notwithſtanding the Releaſe, c. from the Conu- 
ſee, the Statute ſtill continues in Force; but the Law, with Reaſon, con- 
ſtruing all Men's Deeds moſt ſtrongly againſt themſelves, by theſe Acts, 
precludes the Conuſees from Execution. 

But if the Court, at the Inſtance of the Conuſee, grants him Execution, 
as they really ought, ſince _— appears to them deſtructive of the Sta- 
tute; what Remedy has the Conuſor? For after ſuch Releaſe or Defeaſance 
he cannot ſtop the Execution, becauſe he has no Day jn Court to plead p. N. B. 
this in Bar; but his proper Remedy in ſuch Caſe is by Audita Querela, 104. 
which is a Writ to ſet afide an unjuſt Judgment, for ſome Injuſtice which 2 Sid. 108, 
could not be pleaded in Bar ; for if it might, then it was the Party's own N 
Fault not to plead it in Bar of ſuch unjuſt Demand, which is not relieved 1 5 
by this Writ, that Proceedings might not be endleſs. * 5 


Qu. If it might not be done upon Motion, a much more expeditious, and much leſs expen- 
tive Method? The ſame Query is applicable to many of the following Caſes. 


And if upon a Scire facias on a Recognizance at Common Law, the Co- 2 Rol. Abr, 
nuſor is returned ſummoned, he ſhall never avoid it by Audita Querela, 39% * 
becauſe the Recognizance was upon Condition, which he hath performed = * 
for by the Summons he had a Day in Court given him to plead the 8d. 55. 
Performance of the Condition, which would have been ſufficient to ſtop 
the Execution; but if the Sheriff had returned, that he found nothing 
whereby to ſummons the Conuſor, on which Execution had been granted, 
then the Conuſor might have an Audita Querela, and then the Releaſe of 
the Conuſee, or the Performance of the Condition might well be ſuggeſted 
therein, becauſe he had no Day in Court to plead them in Bar of the Exe- 
eution. 

If 4. be Tenant for Life, Remainder to B. his Son in Tail ; A. enters 31d. 4: 
into a Recognizance, and dies, C. brings a Scire facies, and B. is returned Raym. 19. 
Heir and Tertenant, and warned, but makes Default, he can have no | 


Audita Querela to avoid this Execution, becauſe he had a Day given in 
B b 2 | Court 
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Court to ſet aſide the Recognizance ; and it was his Folly not to appear 


when warned, 

F. N. B. 10. If A. enters into a Statute to B. and pays the Money at the Day aſſigned, 
upon which the Statute 1s cancelled, and after B. forges a new Statute in 
the Name of A. in this Caſe A. may relieve himſelf by Audita Querela ; for 
the forged Statute having all the Eſſentials of a true one, the Court was ob- 
liged to,Jook on it as ſuch, till the contrary appeared, which the Conuſor 
could not fer forth before Execution, having no Day to appear judicially in 
Court, and therefore is put to this Writ to avoid the Execution founded on 
the Injuſtice of the pretended Conuſee. 

Rol. Abr. If tne Conuſee of a Statute, upon Agreement with the Conuſor, de- 

313. livers up the Statute in Lieu of an Acquittance, and after ſues Execution, 
and the Conuſor prays a Re- extent, becauſe that the Land was extended 
too low, and has it granted to him, he ſhall never avoid the Extent by 
Audita Querela, becauſe by his praying the Re-extent he admits the Statute 
good and executory. | 

F. N. B. 105. If a Conuſee of a Statute gives a Deed of Deſeaſance to the Conuſor, and 

2 Rol. Abr. "frerwards ſues Execution contrary to the Form of the Defeafance, the Co- 

44 nuſor may have an Audita Querela, becauſe the Defeaſance precludes the 
Execution, if the Terms or Condition of it be performed by the Conuſor 
and the Conuſor may have the Audita Querela, though the Condition be 
not performed according to the Defeaſance, if Execution was ſued before 
the Condition broken, becauſe the Conuſee extended before his Time; 
and therefore the Execution being unjuſtly ſued muſt conſequently be an 
Injury to the Conuſor. 

Moor 811. Jn an Audita Querela, the Caſe was this; the Conuſee gave a Defea- 

3 ſance, that if he ſued Execution of the Lands the Conuſor had in Kent, 

Sperlirs, the Statute ſhould be void ; the Conuſee, contrary to this Defeaſance, 

* Page 346 * extended the Land in that County ; and it was adjudged this Writ wel! 
lay, to avoid the Execution and vacate the Statute ; for the Defeaſance 
was no way repugnant to the Statute, becauſe the Conuſee might ſtill extend 
the Lands of the Conuſor in any other County, and take his Body and 
Goods. 

Cro, Eliz. If the Conuſee releaſes to the Tertenant all Right, Intereſt and Demands, 

. 5 . together with all Suits and Executions, and afterward ſues Execution, the 

Rol. * Tertenant ſhall have an Audite Querela to ſet aſide this Execution; and this 

313. differs from the Caſe of Burrows and Gray in Cro. Eliz. for there the Co- 

Co. Lit. 265, nuſee releaſed only all his Right, Intereſt, and Demand to the Tertenant, 

291. which was held not to be ſufficient, becauſe he had only a Poſſibility, and 

bot merry 5. no Intereſt in the Land before Execution, and conſequently could not re- 

a7: *' leaſe what he had not; but in the former Caſe, though the Conuſee had no 
Right to the Land before Execution, yet there are Words ſufficient to 
difchar e the Execution, fince it 1s releaſed by expreſs Words ; and in the 
firſt Cale the Words of the Releaſe refer to the Executions, Suits and De- 
mands upon the Statute, which Statute, ſince it was in Being, the Execu- 
tions and Demands upon it may be releaſed at any Time; but in the other 

Caſe the Words Right, Title and Intereſt relate to the Land, which the Co- 
nuſee had no Intereſt in till Execution ſued, and therefore cannot releaſe 

or transfer over what he had not; beſides, in the firſt Cafe, the Conuſee 
has releaſed all Suits, by which, ſays my Lord Cote, the Execution is gone, 
becauſe no common Perſon can have Execution without Prayer and Suit 
to the Court. 

Rel. Abr. Another Method of avoiding Executions is by Scire facias ad rehabendun 

450. terram ; and this Writ differs from the Audita Querela, for that avoids an 

*  , Execution wyullly obtained at firſt ; but the Scire facias allows the Execu- 
| tion 
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tion juſt at firſt ; but ſhews that, the End for which it was granted being 
obtained, it 2 of Conſequence to ceaſe. 


If the Conuſor, after his Land is extended, renders the Money to the Co- Rol. Abr. 
nuſee, who refuſes it; or if the Debt, with all Coſts and Damages which 479, 480. 
the Statute de Mercatoribus allows, be ſatisfied from any caſual Profit ariſing 4 Co. 57» 
from the Land, in theſe Caſes the Conuſor is put to his Scire facias, and“ Init, 398. 


cannot enter; but in Caſe of an Llegit on a Recognizance at Common Law, 
when the Conuſee is anſwered his Debt, by the Preception of the certain 
and uſual Profits of the Land, the Debtor may enter, and 1s not put to his 
Scire facias ; yet in this Caſe, if the Creditor be ſatisfied by an accidental 
Perquiſite; there the Debior cannot enter, but mult have a Scire yore ad 
rehabendum terram ; and the Reaſon of theſe Diſtinctions is, becauſe, in the 
firſt Caſe, the Execution ĩſſues according to the Direction of the Statute, not 
only till the Principal Debt be levied, but all Coſts and Damages ariſing by 
Reaſon thereof ; and therefore, ſince the Damages are not aſcertained, the 
Record will always oppoſe an Entry, which is but an Act in Pais, and can- 
not be turned to the Deſeaſance of a Matter of Record, till ſuch Damages 
are ſettled on Record in the Scire facias ; but in the ſecond Caſe, when the 
Debt is certain, and the Value of che Land aſcertained in the Extent, there, 
when ſuch Debt is paid by Perception of ſuch ſeitled Profits, there is no 
Act on Record to oppoſe an Entry, and therefore an Entry is lawful ; but 
where the SatisfaQion ariſes from accidental Profits which do not appear in 
the Extent, this then is ſtill Matter of Record, in Oppoſition to the Entry, 
ſince ſuch accidental Profits do not appear in the Valuation of the Land ſet- 


tled by the Extent on Record. 


If Lands be extended on a Statute, and the Time of the Extent expired, 
the Conuſor is to be put to his Scire facias, becauſe the Conuſee may have 2 Rol. Abr. 
Cauſe to hold the Land longer than the Time of Extent, for he may retain 479. 


it till he has received his Coſts of Suir and reaſonable Expences, which the 
Chaneellor ſhall aſſeſs. 


No Scire facias lies upon 2 general Averment, that the Conuſee has le- pa 
vied the Debt before the Time of the Extent expired, becauſe this may | R 
happen by the Conuſee's Induſtry in improving the Land, which the 483. 


Debtor'can take no Advantage of ; fo it the Land taken in Execution be 
really worth 201. per Annum, but it is extended only at 10 J. though by this 
Computation tis evident the Conuſee might levy the Debt before the Time 
of the Extent is ended; yet the Conuſor, upon an Averment that the Debt 
is levied, ſhall have no Scire facias, becauſe that would be contrary to the 
Record, and the Court is to judge of the Value according to the Extent, 
by which it appears the Debt is not yet levied ; but if the Conuſee has le- 
vied Part by cutting of Wood, and has received the Reſidue, as appear: 
by an Acquittance produced by him, in this Caſe he ſhall have a Scire fe- 
cias ; the Reaſon is, becauſe the End of the Extent being only to ſatisfy 
the Conuſee his reaſonable Demands, when ever it appears to the Court 
that they are anſwered, whether it be by Perception of the Profits, or 
otherwiſe, they grant a Scire facias to avoid the Extent, and reinſtate the 
Conuſor in his former Poſſeſfion, ſince the End for which it was given is 
anſwered. - 


If the Conuſee has levied Part of the Debt, according to the Extent, the 2 Rol. Abr. 
Conuſor, upon Tender of the Reſidue in Court, thall have a Scire facias to 482. 


recover the Lands within the Time of the Extent, for here it appears on 


Record how much was due at firſt, how much was paid, and what remains 
due and in arrear ; and the End of the Extent being to ſatisfy the Conuſee 


of his juſt Debt, whenever that appears to the Court the Extent thall ceaſe; 
but if the Conuſor had tendered the Remainder of the Debt out of Court, 


or if in Court he had only offered to come to an Agreement with _ Co- 
nulee; 


err Ie. 


nuſee ; in neither of theſe Caſes ſhall the Scire facias be granted, becauſe 
- it does not appear on Record, that the Debt is paid. 
2 Rol. Abr. If the Conuſee of a Statute for 100 J. apportions the Statute, and ſues 
482. Execution for the Body and Land, for ſeveral Parts of it, in ſeveral Counties, 
as for 20 l. in Kent, 20 l. in Surry, his Body is taken in Lenden for 20 J. 
upon Tender of this 20 J. in Court, the Conuſor ſhall have a Writ to the 
Sheriff of London to ſet him at Liberty; for this Writ of Extent was to take 
his Body, tc. till 20 J. not the 100 J. was paid, and conſequently, upon 
Tender of the 20 /. the Sheriff has no Power to keep him in Priſon ; ſecus 
if the Body had been taken before Apportionment, for then it could not be 
diſcharged upon Payment of 20 /. it being taken at firſt for the whole 
Debt. 
Rol. Abr. If A. leaſes Black-acre for Years to B. and then acknowledges a Statute 
zog. to C. and afterwards another to D. then C. takes a Leaſe of the Rever- 
Cro, Jac. ſion, and the Rent from A. by which he has ſuſpended the Execution of 
424, 477- the Statute during the Term, and conſequently laid the Land open to the 
Extent of D. the ſecond Conuſee, who ſues Execution; if therefore 
C. ſhould extend the Reverſion and Rent during his own Leaſe, B. the 
Leſſee is not obliged to pay him the Rent, but may avoid the Extent by 
Plea without Audita Querela, becauſe C. hath ſuſpended the Execution of 
his Statute, the firſt in Date, by the Acceptance of the Leaſe from the 
Conuſor. 
Rol. Abr. If Tenant in Tail acknowledges a Statute, and dies, the Conuſor ſues 
304. Execution againſt the Heir, he may avoid it by Aſſiſe, without being put 
to his Audita Querela; ſo if a Diſſeiſor acknowledges a Statute, and the 
Diſſeifee enters, the Conuſee extends the Land, the Diſſeiſee is not put to 
his Audita Querela to avoid the Extent, becauſe there is not the Appearance 
of Juſtice in this Extent ; the Conuſor having only a tortious and unlawful 
Seifin of the Land, and conſequently no Power to charge it. 


t After an Extent of a Statute in one County, and a Liberate returned and filed, the Conuſee 
may have an Extent into another County, if the Prayer for the ſecond Extent was entered at the 
Time the firſt Extent was taken out; otherwiſe not. Oates v. Rebiriſen, T. 7 Geo. Stra. 461. 
Fort. 373. And the Chancellor will give Leave to enter the Prayer nunc pro tunc, 1bid,——Sce 
farther as to Statutes Staple, Sc. Com. Dig. 5 Vol. 470, Wc, 


* 
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page 348 (C) Of the ſeveral Kinds of judicial Writs which 
lie after Judgment: And herein, 


1. Of the Form, Teſte, and Return of ſuch Writs. 


* 


Vide Head of HE Form of judicial Writs muſt be according to the approved Pre- 
Writs, cedents in thoſe Caſes ; and therefore where on a Writ of Elegit, which 
Cro, Car. was Ideo tibi precipimus quod bona & catalla of the Defendant, que habuit die 
— aer and Iudicii predid' redditi, deliberari facias, omitting & medietatem terrarum & 
Riches. Tenementorum prædictorum, the Sheriff extended the Lands and Goods, and 

delivered the Moiety of the Lands, &c. and on Motion the Court refuſed 
(a) Whether to (a) amend the Writ, and held, that the Party muſt take out a new Ele- 
any of the git, the Inquiſition herein being without Warrant, the Sheriff having no 
Statutes of Authority by this Writ to extend the Lands. 


Jeofails ex- 
tend to judi- 


dical Writs, vide Tit, Amendment and Jeofail. 


Every 


elo 


Every Writ of Execution, in caſe of a common Perſon, muſt bear Teſte Co. Lit. 161. 
in Term-time, for being the Proceſs of that Court in which Judgment is * Inſt, 40. 
given, they, have no Authority of awarding it at any other Time; but ori- * rice 
ginal Writs iſſuing out of Chancery may bear Teſte at any Time, becauſe 2 


that Court 1s always open. But if a 
Writ of Exe - 


cution bear Teſte out of Term, the Sheriff is juſtifiable in exe-uting of it, for he is not Judge 
of the Validity of the Proceſs, provided the Court, out of which it iſſues, has ſuriſdiction of the 
Matter, 2 Salk. 700. pl. 4,——-But though he is juſtifiable in executing ſuch Proceſs, yet if he 
lets a Perſon eſcape whom he arreſted on a Capias ad Satisfaciend, which bore Teſte out of Term, 
no Action lies againſt him, for the Writ was void. 2 Salk, 700, pl. 4. 2 Ld, Raym, 775- 
7 Mod, 29. 11 Mod. 50. pl. 20. per Holt Chief Juſtice, 


But if Judgment be entered as of Hilary Term, the Party may take out Whether it 


Execution in the Vacation following, by a Writ Teſte the laſt Day of the can be aver- 
ſaid precedent Term; for having run through the whole Courſe of a judi- _ 
2 I 


cial Proceeding, and his Cauſe ripe for Execution at that Time, it would be; till a 
unreaſonable to oblige him to wait till the enſuing Term, by which he Day ſubſe- 


might be diſappointed of the EfteR of his Judgment. quent to the 
Teite, wide 


Lev. 173. Sid, 231, Lutw. 332. 2 Show. 480. pl. 443.—Where it appeared that an Execu- 
tion was levied before the Judgment was ſigned, though after the firſt Day of the Term to which 
the Judgment related, and after the Teſte of the Fieri facias, yet held naught. 2 Show. 494. Pl 


460. 


All Writs of Execution which are to be executed by the ſole Autho- 5 co. 9o. 
rity of the Sheriff, ſuch as a Capias ad (6) Satisfaciendum, Habere facias Hae's Caſe. 
Seiſinam or Poſſeſſhonem, Fieri facias, Liberat, fc. are good when duly 4 Co. 67. 
executed, though (c) never returned by the Sheriff; for the Plaintiff has (5) But 2 

the Effect of his Suit, and there is nothing farther to be done on his _ I 


Part; and hence it is ſaid, that an Execution executed is che End of the ce muſt be 
Law. returned, for 
the End 


thereof is to compel the Defendant te appear, and therefore, if the Writ be not returned, the Ar- 
reſt is tortious. 5 Co, o. a, Cro. Car. 447- (c) But if the Party apprehends himſelf in- 
jured by an erroneous Writ of Execution, he may apply to the Sheriff to return it, and if he re- 
fuſes, an Action on the Cale lies againſt him. Keb. 551. 


But in caſe of an Elegit, although it be a judicial Writ, yet the Sheriff 5 Co. go. a. 
muſt return it, for this is not to be executed by his ſole Authority, but by an 4 Co. 74. p i 
Inqueſt taken by him, according to the Statute of Weſtm. a. + therefore he 8 2 . 
muſt return the Writ, that it may appear that he hath purſued the Direc- $69. 


tions of the Statute. Cro, Eliz. 
| 534, 
+ Which ſee, infra, 349. Div. 2. 


On this Diſtinction it hath been held, that a Capias ad Satitfac iendum Page 349 
may be taken out, returnable the Term next but one after the Teſte; for 2 Salk. 70c. 
in this Caſe the intervening Term makes no Diſcontinuance, it not being bl. 4. 
neceſſary, as in Caſe of a Capias in meſne Proceſs, that the Defendant ſhould — gg 
have a Day in Court; for his Cauſe is at an End, and he mutt be in Pri- 2 LI Raym. 
fon, whether the Writ be returned or not; whereas on a Capias in meſne 975. 
Proceſs, the Party may be at great Prejudice, by Reaſon of the Impriſon- 7 Mad. 29. 
ment in the mean Time. | ” OP 50. 

So if a Fieri facias iſſues to the Sheriff of S. returnable on a common 2 Jon. acc. 
Return-Day, and he at the Day returns Nulla bona, a Fieri facias teſtatum 
may iſſue the Day following, to the Sheriff of Kent, and Execution by him 
ſhall be good; for though on meſne Proceſs there can be no Teſtatum till 
the Quarto die pol, yet it is otherwiſe in Writs of Execution, for on theſe 
the Party has no Day in Court, 

2. Of 


error 


2. Of the Elegit. 4 


(-) Viz. By An Elegit is a judicial Writ given by (a) Statute, either upon a Reco- 

m. 2. very of any Debt or Damages, or upon a Recognizance in any Court which 

6. — OF. had Authority to take the ſame ; the Words of this Law are, Cum debitum 

ho 2 fuerit recuperatum wel in Curia Regis Recognitum, wel damna adjudicata, fit de 

2 Inſt, 394, cœtero in electione illius qui ſequitur pro hujuſmodi debito aut damnis ſequi breve, 
quod Vicecom fieri faciat de terris & catallis debitoris, quod Vicecom' liberet ei 
omnia catalla debitoris (exceptis bobus & afris caruce) © medietatem terre 
fue guouſque debitum fuerit levatum per rationabile pretium & extentum, & fi 
eficiatur de illo tenemento, habeat recuperare per breve nove diſſeifine, & poſtea 

* Tenant by per breve de redifſeifina, ft neceſſe fuerit. * 

T.egit has 

* a Chattel. 2 Inſt. 396. Vet he ſhall hold ut liberum tenementum; and he, his Executor or 

Adminiſtrator, ſhall have an Aſſiſe. 1d, 


2 Init. 295, When a Perſon has Judgment in an Action of Debt, or any other Action 
ag Ft in which he has Damages, and he chuſes to take out Execution by Elegit, 
"Ws 1. 189. the Entry is, Quoc Elegit fibi execut.onem fieri de omnibus catallis & medietate 
terre, and ſrom this Election either to have a Fieri facias or Capias ad ſatis- 
t Ante 328. faciendum, or this Writ ; it is called an Elegit, f the Form of which being 
given by this Statute (for, as has been before obſerved, there was no 
Execution againſt the Lands of a Debtor at Common Law) is Ac cum idem 
J. S. juxta Statutum inde editum elegerit febi liberari pro predia 20 libris 
onmia catalla & medietatem terr@ ipſius J. D. 
2 Inſt. 395, But tho' by this Statute the Lands of a Debtor are made liable, as well 
as his Perſonal Eſtate ; yet if the Creditor takes out an Elegit, and it ap- 
tc) But an Pears to the Sheriff, that there are Goods and Chattels (5) ſufficient of the 
Fiegit exe- Debtor's, to ſatisfy the Debt, he ought not to extend the Lands. y 
c ated upon a 
mods art is not a Fieri facias, for a Fieri facias is executed by Sale by the Sheriff ; but the 
egit by the Appraiſment of the Goods by a Jury, and Delivery to the Party. Sid, 184. Lev, 
92. Keb. 105, 261, 465, 556, 692. 


That it Upon this Writ the Sheriff is to impanel a (c) Jury who are to make 
2 My. Inquiry of all the Goods and Chattels of the Debtor, and to appraiſe the 
gy 2 ſame, and alſo to inquire as to his Lands and Tenements; and upon ſuch 
-ut an In- Inquiſition the Sheriff is to deliver all the Goods and Chattels (except the 
cueſt, for Beaſts of the Plough) and a Moiety of the Lands to the Party, and muſt re- 
che Words turn his Writ, in order to record ſuch Inquiſition in that Court out of which 


the Sta- the Ele git iſſued. 


LUC ate per 
r4tionabile | | 
pertium & extentum, which muſt be found ſuch by the Oaths of twelve Men, is laid down and ad- 
mitted in all the Books which treat of this Matter, as 2 Inſt, 396. Co, Lit, 389, b. Dyer 100. 
5 Co. 74. a. b. &c, et 8 


page 350 * When the Jury have found the Seiſin and Value of the Land, the 
Cio, Car, Sheriff, and not the Jury, is to, ſet out and deliver a Moiety thereof to the 
319. Plaintiff by (4) Metes and Bounds. ' 

rev and 

Macterſeck, fo reſolved, and that all the Precedents were ſo. {d) If upon an Elegit the Sheriff de- 
livereth a Moiety of an Houſe without Metes and Bounds, ſuch Return is ill, and ſhall be quaſh- 
ed tor Incertaiaty Carth, 453. per Holr, Ch. Juſt, 


Lev. 160. If the Sheriff on an Inquiſition upon an Elegit, returns the Defendant to 
be Curiam, have twenty Acres in Dale, and twenty Acres in Sale, and delivers the 
. twenty 


ECU 


twenty Acres in Sale, for the Moiety of the Whole, all is void, for he Earl of Stan- 
ought to deliver a Moiety of the twenty Acres in each Vill, and this might ford and 
be avoided in Evidence in Ejectment brought for the Lands, Needbam, ' 


but viae Sid. 
239. 8. C. 

If A. and B. recover ſeverally againſt C. and A. ſues out Execution, and Co. Eliz. 
has a Moiety of C.'s Land delivered to him on an Elegit, and then B. ſues 482. 
out an Elegit, he can only have a Moiety of the Lands which remained with Huy: and 
C. after the firſt Extent, and not the Whole delivered to him. Cogar, 

But if A. acknowledges two Judgments to B. and in the ſame Term he Hard. 23. 
takes out two Elegits, on the one he may have a Moiety of A.'s Lands deli- Sc. And 27, 
vered to him, and on the other the other Moiety, and it is not reſtrained to 9 Artorney 
a Moiety of a Moiety, for in Judgment of Law the whole Term is but one % wo 8 
Day. 

if upon an Inqueſt taken upon an Elegit, the Jury find rhat the Party Co. Eliz. 
was poſſeſſed of a Term, which commenced the 2 & 3 Ph. & Mar. when 584. 
in Truth it commenced the 3 & 4 Ph. & Mar. and the Sheriff ſells the Palmer and 
Term according to the Value found by the Jury, the Execution is void, Humpbry. 
for the Sheriff has only Authority to ſell or extend ſuch Things as are found g 1 The 
to be the Party's ; but in this Caſe the Inqueſt finding one Thing, and the * 
Sheriff ſelling another, the Inqueſt does not warrant the Sale. 

But if the Inqueſt had found, that he was poſſeſſed of ſuch Land for Cro. x1;z: 
Term of divers Years ad/uc went. which they had appraiſed at ſo much, 584. 
without ſhewing the certain Beginning or Determination thereof, it had 
been well enough; for they ſhall not be compelled to find a Certainty, 
not having Means to be informed thereof. 

Upon an Elegit the Sheriff may either extend a Term for Years, that is, 2 laſt. 395. 
may deliver a Moiety thereof to the Plaintiff as Part of the Lands and Te-8 Co. 1714 
nements of the Defendants, or may ſell it abſolutely as Part of his Perſonal Palt. Sh. 137. 
Eſtate. 

Alſo it ſeems that a (3) Rent- charge may be extended on an Elegit, fer Moor. 32. 
the Word Land, which is made ſubje& to the Execution, includes (c) all pl. 104. 
Hereditaments extendible ; and in this Caſe the Party may diſtrain and (5) But a 
avow for the Rent, though the Tenant never attorned ; for the Law creat- N 1 
ing his Eſtate gives him all Means neceſſary for the Enjoyment of it. delivered on 


| an Elegit as 
Liberum Tenementum, Cro. Eliz, 656. (e) But the Office of Filazer cannot be extended, for a 
Man ſhall not have Execution of that which he cannot affign, though he may have of this an Aſ- 
ſize, ut delibero Tenemento. Dyer 7. pl. 10. | 


Lands in Antient Demeſne upon an Elegit may, by the Sheriff, be de- Hob = 
livered in Execution, becauſe the Title of the Land is not directly put in Inſt. 250. 
Plea in the King's Court. 2 Inſt, 397. 

| Moor 211. pl. 351, Brownl. 234. 


But the Statute of Meſtm. 2. c. 18. or 13 E. 1. c. 18. which gives the 3 Co. . 
Elegit, extends not to Copyhold Lands, for then the Lord would have a Co. Cop. 
Tenant brought in upon him without his Admittance or Conſent. ® * 


* By the fat. 29 Car. 2. c. 3. The Sheriffs may extend Lands, Tenements, &c. of which any 
ſhall be ſciſed or poſſeſſed in T; ruft for him, againſt whom Execution is ſued, of ſuch Eſtate as the 
Truſtee was ſeiſed at the Time of Execution ſued,-—See farther as to Execution by Elegir, Com, 
Dig. 3 vol. 303, &c. 


re 


* Page 351 93. Of the Capias ad Satisfaciendum, 

This Writ lay only at Common Law, in caſe of the King, who by hi, 
Prerogative might have Execution of the Body, Goods and Lands of his 
Debtor ; but by the Statute of (a) Marlebridge, cap. 23. it is enacted, That 
(s) Enatted if Bailiffs, who ought to make Account to their Lords, do withdraw them. 
hiek , ſelves, and have no Lands nor Tenements whereby they may be diſtrained; 
explained, then they ſhall be attached by their Bodies, ſo that the Sheriff in whoſe 
2 Irft. 143, Bailiwick they be found, ſhall cauſe them to come to make their Account 
Dues theſe and by the 25 E. 1. cap. 17. it is accorded, that ſuch Proceſs ſhall be made 
reduced the in a Writ of Debt and Detinue of Chattels, and taking of Beaſts by Writ 
capi, Of Capias, and by Proceſs of Exigent by the Sheriff's Return, as is uſed in 
which did a Writ of Account. | | 


- 


not before 
lie in theſe Caſes, wide 3 Co. 11, 13. Co. Lit. 219. 2 Inſt, 394. Godb. ago, 2 Leon. $5; 
2 Bulſt. 63, Regiſter 136. 


Rol. Abr. On this Writ the Sheriff cannot take Bail, nor can he return, that the 
904. 592 Party was reſcued ,for he may take the Pofſe Comitatus ; and therefore if he 
. 8 returns, that the Party was reſcued, an Action lies againſt him for the 
vide Tit, Eſcape, or a new Capias againſt the Party, for an ineffectua! Execution is az 
Eſcape, none. | ; | 


Cs. Sa. re- 
turnable out of Term, not void, though liable to be ſet aſide on Motion, 2 Bur, Rep. 1187. 


4. Of the Fieri facias and Lewari facias. 


T.Raym: On Elegit Goods may be delivered to the Party, but not upon a Fi. fa. + 
246, | | 
+ But the Sheriff may ſell for the real Value to a Friend of the Plaintiff's in Truft, and ſee 


infra 352 


The Fieri facias and Lewari facias are judicial Writs which lay at the 

Common Law. The Fieri facias, on which the Goods and Chattels of the 

3) Co. lit. Debtor only could be taken in Execution, took its Name, as my Lord Coke 
(8} Co. Lit, (4) obſerves, from the Words of the Writ, quod Fieri facias de bonis & 


— 2 1, catdllis, Ic. but on the Levari facias the Sheriff was commanded 1 


(c) But the (c) terris & catallis ipſius A. Levari facias, c. 

Sheriff can · 

not, by Force hereof, meddle with the Debtor's Lands, ſo as to ſell or deliver them to the Credi- 

tor in Satis faction of the Debt, but may collect the Debt out of the Profits of the Land, as the 

Corn or Graſs growing thereon, or out of the Rents payable to the Debtor. Godb. 290. Plow. 

6.9508 Finch, 101. Comb. 470 & wide 2 Inſt. 453. what ſhall be counted the Ifſues of the 
nd, | 


2 H. 5. 13. The Sheriff, on theſe Writs, cannot deliver a Furnace annexed to a Free- 

Oficeof hold in Execution, though the Writ gives the Sheriff Authority to levy the 

„ Debt upon the Goods and Chattels of the Debtor; and this is indeed a 
Chartel ; yet they do not give the Sheriff any Authority to break or diſunite 
any Thing from the Freehold, which he cannot do unleſs particularly im- 
powered by Writ. : 

Dalr.Sh,14;. Nor has the Sheriff, by Force hereof, any Authority to ſell an Eſtate for 

3 Co. 13. (4) Life, which being a Freehold can no more be affected by theſe Writs, 


(d) But in 
Comb. 391. it is ſaid to have been admitted, that ſince the Statute 29 Car, 2. c. 3. an Eſtate pur 
auer Jie may be ſold by the Sheriff on a Fieri facias, 


than 


Eee 


other Eſtate of Inheritance; but he may diſpoſe of (e) Leaſes for (.) gut ir 
Years, which are but Chattels, be they of ever ſo long a Continuance. the Sheri 


on a Fiers 
ſells a Leaſe or Term of a Houſe, he cannot turn the Leſſee out of Poſſeſſion, but the Ven- 
dee, in ſuch Caſe, muſt bring his Ejectment. 2 Show, Rep. 85. per Gur.” 


Alſo on theſe Writs the whole Perſonal Eſtate is liable to Execution, ex- _ 12, 
cept Wearing Apparel; but it hath been (F) held, that, if the Party hath | omb, 
two Gowns, the Sheriff may ſell one of them. & 2 


o But the abſolute Property of thoſe Goods muſt be in the Debtor, and? Page 352 
therefore, if the Sheriff takes the Goods of a Stranger, though the Plaintiff Keilw. 119, 
affures him they are the Defendant's, he is a Treſpaſſer; for he is obliged, — : 
at his Peril, to take Notice whoſe the Goods are, and for that Purpoſe 2 * 
may impanel a Jury to inquire in whom the Property of the Goods () 2 
is veſtec; and this it is (g) ſaid ſhall excuſe him in an Action of tf 146. 


Treſpaſs. 
Nor can the Sheriff take in Execution Goods pawned or gaged for Debt, Bro. Tit. 
nor Goods demiſed or letten for Years, nor Goods diſtrained. __ — 
in Margine 


In Treſpaſs the Sheriff juſtified, that by virtue of (+) a Fieri facias out Cro. Eliz. 
of the Exchequer for the Queen's Debt, he took the Plaintiff's Beafts, being 2317. 
levant and couchant upon the Land of the Debtor, and ſold them for the HI. 37 Elis. 


Queen's Debt; and adjudged that it was not lawful, for they were not to, SE: 


be ſold as the Goods of the Debtor, (i) but they might have been diſtrained (I But the 
for the Queen's Debt. . Cattle of a 
Stranger be- 


ing levant and couchant upon the Land of a Perſon outlawed, may be taken by virtue of a Le- 
vari facias for the King; for this Writ commands the Sheriff to levy this Duty out of the Iſſues 
and Profits of the Land, and theſe Cattle being levant and couchant, are Iſſues; and were it 
otherwiſe, it would be in the Power of the Party, by agiſting his Lands, to defeat the King 
of the Benefit of the Outlawry; but for this wide Salk. 395. Skin, 618. Comb, 469, Ld, 
Raym. 305, Salk. 408. pl. 4. 5 Mod, 109. Carth. 441, Comyns 51. pl. 34. 12 Mod, 178. 
Raym. 17. Hard, 101, (i) That as to this Point it muſt be a Miſtake of the Printer; for that 
the Beaſts may be taken, and not ſold, is a Contradiction. Skin. 619. But as to the principal 
Point, the Caſe is good Law, being on a Fieri facias, which gives the Sheriff Power to diſpoſe of 
the Goods and Chattels of the Debtor only, Comb, 470. 


Upon a Fieri facias the Sheriff cannot deliver the Defendant's Goods to „Can 
the (4) Plaintiff in Satisfaction of his Debt; nor ought he to deliver them ' 8 * 
to the (1) Defendant againſt whom Execution is; but the Goods are to be ſo andClert, 
(m) ſold, and in (n) Strictneſs the Money is to be brought into Court. adjudged, _ 

Lutw. 58g. 

S. P. (1) 2 Vent. 9. (m) Therefore if the Sheriff on a Fieri facias levies the Goods, and 
pays the Plaintiff with his own proper Money; yet he cannot keep the Goods to his own Uſe, for 
the Authority by which he acted was to ſell the Goods. Noy 107, Waller and Weedale, adjudg- 
ed. Lutw, 589. S. C. cited. (2) But if the Sheriff pays the Money to the Party, it is good, 
and the Court will allow of fuch Return, becauſe the Plaintiff is thereby ſatisfied, although the 
Writ run Ita quod habeat coram nobis. 2 Show, 87. pl. 78. But this is only by the Permiſſion 
of the Court, and not by Force of the Law, 3 Lev. 203-4. 


: n — 
But it hath been holden, that upon a Fieri facias Goods may be ſold to Comb. 452. 
the Plaintiff, who ſues out the Writ, tho' not actually delivered to him. + and wide 
| Carth 419. 
Ld. Raym, 251, Salk. 320. pl. 4. 5 Mod, 376. 6 Mod, 292. 12 Mod. 126, where it is 
admitted to be the Practice, to make a Bill of Sale of the Debtor's Goods to the Plaintiff, & 
vide 2 Vert, 9 5. 


For ſince the Statute of Frauds, Goods are bound by the Delivery of the Writ. 


If the Defendant dies after the Execution awarded, and before it be Cro. Eliz. 


ſerved, yet it may be ſerved upon his Goods in the Hands of his Executor — 3 
n 6 — — or 188. 


5 Bet bel. * 


EXEC UT. 1-0 -N. 


S. P. ad- Or Adminiſtrator ; (a) for by the Execution awarded the Goods are bound 


judged, Andand the Sheriff need not take Notice of his Death. 
Ld, Raym, | 
695. Com. Rep. 117. pl. 82, 2 Ld, Raym, 808, 85e, 1073. 3 Will, Rep. 399. 12 Mod 
130, 241, (a) That this was clearly ſo before the 29 Car. 2, c. 3. (Pe. 363, &c.) before which 
Statute the Goods were bound from the Tee of the Writ z but by this Statute they are bound 
only from the Time of Delivery of the Writ to the Sheriff; but even ſince the Statute, the Ex- 
ecution ſeems good in this Caſe, for the Statute was made for the Benefit of Strangers, who 
might have a Title to the Goods between the Tefte of the Writ of Execution and Time of the 
Delivery thereof to the Sheriff, and not for the Benefit of the Party, or his Executors or Admi- 
niſtrators, Vide Comb. 33. 2 Vent, 218. Salk, 322, pl. 10, 2 Ld, Raym, 1072, 6 Mod. 
290. 11 Mod, 34. pl. 6. 


Salk. 322» So if the Plaintiff dies, the Execution does not abate, and the Sheriff 
pl. 10. may, notwithſtanding, proceed in it, becauſe the Sheriff has nothing more 
por Gar: to do with the Plaintiff ; for the Writ commands him to levy and bring 
the Money into Court, which the Plaintiff's Death does no Way hinder ; 
beſides, an Execution is an intire Thing, and cannot be ſuperſeded after it 


is begun. 
» Page , bs * 5. Of the Habere ſariar Seifinam and Nſeſſemen. 


3 The Habere facias Seiſinam and Poſſeſſionem are judicial Writs, which (6) 
— way n 77 je for the Seiſin and Poſſeſſion of Lands and Tenements ; the firft in Real 
Dalt_ Sheriff Actions, where the Freehold was recovered ; the laſt is founded on the (e) 
254* 5+ Ejectione firme, in which the Party is to be reſtored to the Poſſeſſion of his 
Perk. 42. Term of which he was ouſted ; the Seiſin or Poſſeſſion on theſe Writs is 
. uſually performed by the Sheriff, by delivering the Party who recovers, a 
—— de. I wig, Bough, Clod, &c. of the Land; or if it be of an Houſe, by the 
mandsLand, Delivery of the Ring of the Door, &c. 


Rent or 
other Things in certain, the Demandant, after Judgment, may enter or diſtrain before any Seiſin, 


delivered to him by the Sheriff, upon a Writ of Habere facias Setfinam, Co. Lit, 34. b. (c) For 
tae Recovery of the Poſſeſſion in Ejectment, wide Tit, Ejectment. 


6 Co. 52.a, Toa Writ of Habere facias Seiſinam, the Sheriff cannot return, that an- 
other is Tenant of the Land by Right, for of this there can be no Iſſue 
taken between them, and the Sherift has nothing to do but to execute the 
King's Writ. 

Rol. Abr. A Man recovers ſeveral Houſes in an Aſſiſe, and after the Tenant rever- 

663. ſes the Judgment in a Writ of Error, and a Writ iſſues thereupon to the 
Sheriff, to put him in Poſſeſſion of thoſe Houſes ; in this Cafe, though 
the Tertenants are Strangers to the Recovery, and therefore ought not to 
be ouſted without a Scire facias ; yet if the Sheriff executes the Writ, and 
ſo puts them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; for he 

acts under the Authority of the Court, which he is ſworn to obey, under 
the Penalty of being fined, if he does not. 

Rol. Abr, The fame Law in all Caſes where Execution is of a Judgment wherein 

664. the Demand is made of a Thing certain; but if an Execution is to be ex- 

Nigd and ecuted without mentioning any Thing in particular, there the Sheriff, at 

his Peril, ought to make Execution of the Thing in Demand, otherwiſe 

he will be a Diſſeiſor, for he is obliged to take Notice of the Thing in 

Demand. 


(D) Uhere 


E AE CU'T FO: 


) CUlhere the Partp ſhall be concluded by the 
Election of one of them, and what further Re- 

medp he has when he hag not received intire Sa⸗ 
tiskau ion on his firſt TUrit, and this either againſt 
the Partp oz Sheriff. | 


HEN the Plaintiff has Judgment, he has it in his Election to ſue 2 Rol. Abr. 

W out what Kind of Execution he pleaſes; but he cannot regularly 475. 
take out two different Executions on the ſame Judgment, nor a ſecond of Hob. 60. 
the ſame Nature, unleſs upon Failure of Satisfaction on the firſt. 2 Inſt, 395. 

Therefore if the Plaintiff, upon a Judgment or (4) Recognizance at 
Common Law, ſues out an Elzgit, he can have no Capias ad ſatisfaciendum 
' ® afterwards to take the Body, becauſe he hath determined his Choice Page 354 
by that Writ to the Goods and Chattels, and a Moiety of the Land, when Bro. Elegit 
being entered upon the Record, he is thereby eſtopped; and though he 5. 
takes but an Acre of Land in Execution, yet it is held a Satisfaction of the gas. Abr. 


Debt, be it never ſo great, becauſe in Time it may come out of it. —— * 


2 Bulſt. 97. 

Co. 87. Cro. Jac. 338. S. C. 6 Co, 46. Godb, 181. Lev. 92. Comb. 232, (a) —. — 

— Merchant, Staple, and Recognizances in Nature of Statutes Staple, both Body, Goods 

and Lands, being all liable by the ſeveral Acts of Parliament that create theſe Securities, the Co- 

nuſee may take all at once or at different Times ; ſo that if he extends the Lands firſt, he may 
afterwards take the Body, Hob, 60, 2 Rol. Abr. 475. Vide ante 334. 


But though the Plaintiff cannot take out a ſecond Elegit after the firſt is Hob. 2. 
returned, executed and filed; yet, if upon the firſt the Sheriff returns Oro. Jac. 
Mail, the Plaintiff may ſue out a ſecond. 339. Pl. 3. 

So where in Debt on a Judgment of 2000 l. the Defendant pleaded, that 
the Plaintiff had ſued three ſeveral Elegits on the ſaid Judgment into ſeve- 
ral Counties, on one of which the Sheriff returned, that he had levied of the 
Defendant's Goods 500/. And on Demurrer it was adjudged, 1%, Thats... 
this Elegit being executed on the Goods of the Party only, the Plaintiff was Gust and 
not precluded by his Election thereof from any Benefit he had at the Com- Morgan, 
mon Law, by any nice Conſtruction of the Word Elzgit of the Statute of adjudged, 
Weftm. 2. which intended to give a farther Remedy than there was at Com- —_ 465, 
mon Law, and that the Action well lay, otherwiſe the Statute would be a — 5565 
Trap to catch, and not a Remedy to help Perſons to their Debts. 2d), Sid. 184. 
That if, as objected, any Lands were extended on the other two Elegits S. C. and 
which were not returned, the Defendant ought to have ſhewn it in plead- ſame Points 
ing. 3dly, That after this Levy on the Goods, he might extend the Lands Ae 


. - b 
and hold them till Debt paid. * the 
Court was 
divided, whether the Plaintiff could take out any new Execution, — gut it is held by my Lord 
Hobart that if upon an Elegit the Execution be on the Goods only, without any Lands, and they 
appear not to be ſufficient, that the Party may have a Capias, for it is in Effect but a Fier; facias, 
though the Word be Elegit. Hob, 58. f 


— 


An Extent is not avoided by Omiſſion of Lands liable. Af. 16. & 19, Car. 2. c. 5. ſ. 2.—0n 
a Deſect in the firſt Execution, a new one may go by ſame fat. & 8 Geo. 1. c. 25. . 4.— 
So a new Execution ſhall go, on the Eviction of Land extended, 32 H. 8. c. 5. 8 Geo. 1, c. 25. . 
4.—0Or, on the Diſcharge of a Priſoner by Privilege of Parliament, 1 Jac, 1. c. 12. 


It 


——— — — — m — — 


EXECUTION. 


Hob. ga, Sc. Tt was formerly held, that, if a Perſon taken on a Capias ad ſatisfx;. 
— and endumdied in Execution, the Plaintiff had no further Remedy, becaule be 
Gro Jae. determined his Choice by this Kind of Execution, which affekting a Mary 
236, 143. Liberty is eſteemed the higheſt and moſt rigid in the Law. 

Rol, Abr. 


903. But now by the 21 Fac. 1. cap. 24. reciting, * That foraſmuch as daily 
Experience doth manifeſt, that divers Perſons of Sufficiency in Real and 
« Perſonal Eſtate, minding to deceive others of their juſt Debt, for which 
they ſtood eharged in Execution, have obſtinately and wilfully choſen 
* rather to live and die in Priſon, than to make any Satisfaction accord. 
« ing to their Abilities ; to prevent which Deceit, and for the avoiding 
« ſuch Doubts and Queſtions hereafter, be it declared, explained and 
« enacted, That the Party, or Parties at whoſe Suit, or to whom any 
„ Perſon ſhall ſtand charged in Execution for any Debt or Damage 
« recovered, his or their Executors or Adminiſtrators, may, after the 
Death of the Perſon ſo charged, and dying in Execution, Jawfully 
„ ſue forth and have new Execution againſt the Lands and Tenements, 
« Goods and Chattels, or any of them, of the Perſon ſo deceaſed, in ſuch 
Manner and Form, to all Intents and Purpoſes as he or they, or any 
„ of them, might have had by the Laws and Statutes of this Realm, 
if ſuch Perſon ſo deceaſed had never been taken or charged in Exe- 
„ cution.“ 
Provided, that this Act ſhall not extend to give Liberty to any Perſon 
« or Perſons, their Executors or Adminiſtrators, at whoſe Suit or Suits 
% any ſuch Party ſhall be in Execution, and die in Execution, to have or 
take any new Execution againſt any the Lands, Tenements or Heredi- 
* taments of ſuch Party dying in Execution, which ſhall at any Time at- 
« ter the ſaid Judgment or 3 be by hun fold bona, fide, for the 
* Payment of any of his Creditors, and the Money, which ſhall be paid for 
„the Lands ſo ſold, either paid, or ſecured to be paid, to any of his Cre- 
«« ditors, with their Privity and Conſent, in Diſcharge of his or their due 
„ Debts, or ſome Part thereof.” 
* Page355 If A, has Judgment againſt B. and he takes out a Capias ad ſatisfacien- 
— "7 dum, directed to the Sheriff of Middleſex, who directs his Precept to the 
2 aq. Bailiff of the Liberty of the Duchy ad Cap. B. ad reſpond. A. inſtead of ad 
judged, ſatisfaciend. and thereupon the Sheriff returns Cepi Corpus ſecundum exigen- 
tiam brevis ; though by this Return the Sheriff makes himſelf liable to the 
Debt to the Plaintiff, by not purſuing his Authority, yet A. may take out 
a new Writ of Execution-againft B. for he never was in Cuſtody by virtue 
of the Capias ad ſatisfaciendum. 
Cro. Car. 40. So if a Party taken on a Capias ad ſatisfaciendum eſcapes, or is reſcued, 
455. though the Sheriff is hereby liable, becauſe he ought to have taken the Poſſe 
CS: +11, Comitatus, yet the Plaintiff may take out any new Execution, and ſhall not 
vide Tit. be compelled to take his Remedy againſt the Sherift, who may be dead or 
Eſcape, Anſolvent, 55 22 
18 If on a Fieri facias all the Money is not levied, the Plaintiff may take 
pl SY out anew Execution; but as ſuch new Execution muſt be grounded on 
Oviat and the firſt Writ, ſuch Writ muſt be returned, and muſt recite, that all the 


Hier. Money was not levied on the firſt ; but if on the firſt Writ all the Money 


had been levied, it need not be returned, for no further Proceſs was ne- 
ceſſary. | | 
; If on a (a) Fieri facias the Defendant pays the Money to the Sheriff, he 
Oro. Eliz. is diſcharged of the Execution, and the Plaintiff muſt bring his Action 
(a) Ses, 7 8 inſt the Sheriff, 
on a Capias 80 
ad ſati: faci- 
end. he pays the Money to the Sheriff, for that Writ only impowers him to take the 2 
. * 2 o 


E xXx ECU T ION. 


80 if the Sheriff take (a) Goods in Execution by virtue of a Fieri ſacias 2 Mod. ta 14. 
whether he ſells them or not; yet, being taken from the Party againſt Salk. 223. 
whom the Execution was ſued, he may plead that Taking in Diſcharge of (a) So if the 
himſelf, and ſhall not be liable to a ſecond Execution, though the Sheriff Bong fun: 
hath not returned the Writ ; and the Reaſon is, becauſe the Defendant the party, 
cannot avoid the Execution, and he would therefore be in a very bad Con- this is a 
dition if he was to be charged the ſecond Time; and if the Sheriff dies Sood Execue 
after the Goods are taken in Execution, his Executors are liable to the n, and 


Plaintiff, for they have guid pro quo, and it is in Nature of a Contract raiſed mali ni 


by Law. for the Mo- 


* ney, 
Keb. 551,—But if there be an Execution againſt ). S. and he brings go J. Part of the Code: 
nation Money, to the Sheriff, who refuſes to take it, ſaying the Plaintiff in the Action will not 
accept it, and thereupon J. S. deſires the Sheriff to keep the Money till the Plaintiff comes to 
Town; if in this Caſe the Sheriff is robbed, J. S. muſt pay the Money over again, 2 Show. 
172. pl. 166. vide Tit. Bailment, ; 


As therefore the Defendant in theſe Caſes is diſcharged 23 to the Plain- Hob. 206. 
tiff, hence it ſeems to be clearly agreed, that the Plaintiff may maintain an 4 Mod. 404. 
Action of Debt againſt the Sheriff; for though there is no actual Contra? COS 
between the Sheriff and the Creditor, yet the levying the Money creates apl. — ” 
Contract in Law, which lays a Lien on the Sheriff; for otherwiſe the Party 
would be without Remedy. 

Alſo it has been held, that an Action lies even by an Executor againſt 2 Show. 79. 
an Under-Sheriff for Money levied on a Fieri facias, as Money received * 63. 
to the Plaintiff's Uſe, though before the Return of the Writ; for if the 3 * 271. 
Sheriff were permitted to ſave off the Action by his Delay, in not re- 
turning his Writ, it would be allowing him to take Advantage of his own 
Wrong. 

So 1 hath been held, that ſuch Action is not within the Statue of 2 Show, 79. 
Limitations ; for though it be not a Matter of Record till the Writ be Ul 63. 


rerurned, y-t it is founded upon a Record, and hath a ſtrong Relation e- 
to it. 2 Mod. 212. 
S. C. adjudg- 


ed by three Judges againſt Scyoggs Juſt, becauſe the Action was brought againſt the Defendant as 
an Officer, who ated by virtue of an Execution; in which Caſe the Law did create no Con- 
tract, and that here was a Wrong done, for which the Plaintiff had taken a proper Remedy, and 
therefore ſhould not be barred by this Statute, Mod, 245. Cro. Car. 297. 2 Ld, Raym, 338, 
880, 883, 1441. 


And as the Law ſubjects the Sheriff to an Action in theſe Caſes, ſo it *Page356 
J) veſts ſuch a poſſeſſory Property in him in the Goods taken by him in 
Execution, that if they are taken out of his Poſſeſſion, he may maintain 2 Saund. 47. 
Treſpaſs or Trover againſt the Wrong-doer, at his Election, as well as a aber 
Carrier or Bailee of Goods, and here he could not return a Reſcue, but 8 
muſt anſwer for them. (But if the 


Sheriff re. 
turns Nulla bona, and there is a Recovery againſt him for his falſe Return, that veſts no Property 
of the Goods in him, but they remain in the Party, and are liable to any fubſequent Execution 
for his Debt. 2 Vern, 238-9.—— Where the Sheriff pleaded, that he levied Goods to the Value 
of 16 J. and they were reſcued out of his Hands, and held an ill Plea on Demurrer. 2 Saund. 


343 4. 


If A. and B. have two ſeveral Judgmeuts againſt C. and they take out Carth. 41g, 
two Writs of Fieri facias, which are both delivered to the Sheriff on the 42. Sma!- 


lame Day, and the Sheriff executes that which was laſt delivered, it bees ht _— 


7— 


2 Levz 203, 2 Jon. 97. 2 Mod. 214, Taylor and Boker, paid to Sheriff on Ca. Sa. 12 
Mod. 2 30.—2 Show. 139. fl. 116, S. P. adjudged bad.—Secus if he had paid it to the Plaintiff's 
Attorney on Record, @ Show. 1 9. pl. 116. admitted, for that would have been a Payment to 
the Plaintiff himſelf ; ſo Payment on Ca. Sa, to Warden of Fleet bad. 1 Mod, 194. 


n A — — 


miter. 


-. - 


EX BE: CU T1: 0:-N; 


Ficecom, Lon ing Teſte before the other; and afterwards apprehending that he ought to 
don. have executed that which was firſt delivered, he takes the ſame Goods and 
* delivers them in Execution on the firſt Writ ; this ſecond Execution is void. 
Ld. Raym. for though the Sherift ought to have executed the Writ that was firſt deli. 
251. vered, yet having executed the laſt firſt, the Vendee ſhall keep the 

5 Mod. 176.and the Party muſt ſeek his Remedy againſt the Sheriff; and the Reaſon 
6 Mod, _ hereof is, for the Quiet of Purchaſers under Sheriffs upon Executions ; for 
Mod. las. therwiſe it would de dangerous to make ſuch Purchaſes of Sheriffs; which 
might make Writs of Execution of no Effect. 

Carth. 420, So where a Writ of Fieri facias is delivered to the Sheriff to Day, and 
her Cur,” another to Moripw, and the Sheriff executes the laſt firſt, by making Sale 
Seo Stat. 29. of the Goods, ſuch Sale will ſtand good, and the Vendee ſhall hold the 
Car. 2. c. 3. Goods againſt him who firſt delivered the Writ to the Sheriff; and his Re- 
Pet. 363. medy is only by Action againſt the Sheriff. 


(E) Of the Authozitp and Juriſdiction of the Court 
out of which the Execution iſſues'; and herein of 
the Manner of exetuting a Judgment, where the 
Necozd has been removed from an Inke rioz to a 
Superioz Court. 


Cro.Car.34. YUdgments muſt be executed in ſuch Courts in which they are given, 
J and by ſuch Proceſs and Means as the Law allows, and is agreeable to 
the eſtabliſhed Practice of thoſe Courts; and therefore, in caſe an inferior 

(3) For this Juriſdiction refuſes to execute a Judgment, a (5) Writ of Adjudicatione 

_ * Judicii lies, which if they diſobey, the Superior Courts grant an Attach- 
ment. 

1 6.1-b If a Man recovers in a Court-Baron, they have not Power to make Exe- 

o AM. — cution to the Plainr'ff of the Goods of the Defendant ; but they muſt diſ- 

Rol. Abr. train him, and retain the Diſtreſs till Satisfaction. 


43- S. C. ; . 
. Court Baron S. C. but a Quere made, for it is uſual for the Suitors aſſigned by the Steward 
to tax the Sums, and then to award a Levari facias, By Brownl, 81. upon a Levar; out of 
a Couit-Baron, Goods cannot be ſold without a Cuſtom to ſell, &. & Noy 17, 20. 


But it hath been held, that Execution may be in a Hundred-Court by 
» Page 357 Levari facias, and that where the Books ſpeak of a Diſtringas, they muſt 
. * $1. * be intended of a Levari, for a Diſtreſs infinite would be endleſs in an 
Dee and Par- Execution. 


2 Leb. 117, 126. S. C,—lIt is held, that, though the Proceſs of an Hundred-Court is a Diſ- 
tringas, a Levari may be good by Cuſtom. Comb, 124, Show. 47. 3 Danv. 304. (L) pl, 1, 
2 Lutw. 1369. N. L. 439. Carth. 54, And in 3 Lev. 203. it is held, that the Precept may 
Tue from the Sheriff, though the Suitors are Judges. | 


Vent. 2744 If Judgment is given in Debt in C. B. and the Record removed in B. R. 
3 Keb. 522. by Writ of Error, and Judgment aſfirmed (be it after Scire faciat, and 
8. C. su Appearance upon it, and Errors aſſigned, or otherwiſe), and Execution 

awarded 


r / LPS | 
awarded by Capiar, the Capias ought to be ſpecial, reciting, that Judgment ue 
was in C. B. and removed in B. R. by Error, Cc. for oikerwiſe the Unde Bucα and 
convitus eft in the Capias ſhall be intended of a Convict on in B. R. and N 
this was faid by the Clerks to be their Courſe; wherefore a Super ſedleas 
was awarded of the Execution quia erronic? emanauit, the Writ not being 
returned. | 

If a Writ of Error be brought of Judgment in B. R. in Ireland here, Salk, 321. 
and the Judgment is affrined, the Method is to have a Writ, reciting all pl. 6. Coor 
the Proceedings here in England directed ro the Judges of the King's Bench aud Lyxcb. 
in Ireland, requiring them to iſſue Proceſs of Execution; and by this man- 9 * 
datory Writ the Cauſe is reſtored to that Court ; but no Writ of Execution Ld. Raym 
of ſuch a Judgment can iſſue here. 427 N 
12 Mod. 255. Carth. 460, 


— 
1 * 


(F) Uho are intitled to, and map fue out 
Execution. 


O Perſon is intitled to, or can ſue out Execution, who is not privy Rol. Abr 
to the Judgment, or intitled to the Thing recovered, as Heir, Exe- $39. * 
cutor, or Adminiſtrator to him who has Judgment. 

But if an Adminiſtrator, durante minori ætate, of an Executor, recovers in Rol. Abr. 
Debt, and before Execution the Executor comes of Age, he ſhall have a 888-9. 
Scire facias on this Judgment, for carrying on the Suit in Right of the gene 
Executor, made the Executor privy thereto. 1 * 4 

| adjudged. 

So if J. S. makes A. Executor, upon Condition, that if 4. does ſuch Rol. Abr. 
an AQ, that the Executorthip ſhall ceaſe, and that then B. ſhall be Exe- 889. Wal- 
cutor; if A. recovers in Debt, and then does the Act, B. ſhall take our vi and 
Execution. Herbert, by 

| three Judges 
| againit one, 

If a Feme, Executrix to J. S. marries, and her Huſband and ſhe bring Rel. Abr. 
an Action of Debt on an Obligation, as Executrix to J. S. and have Judg- 889. Pe- 
ment, and the Wife dies; in this Caſe the Huſband, though Privy 10 T. . 
the Judgment, ſhall not ſue out Execution, for he is not intitled to the j ged. 
Thing recovered, but the ſame belongs to the ſucceeding Repreſentative of Oro. Car, 

. 268, 227, 

So where A. ſued as Adminiſtrator to J. & on an Ogligation entered inte 4. 5+ C. 
by the Defendant to the Inteſtate, and had Judgment, and afterwards the Yelv. 83. 
Letters of Adminiſtration were repealed ; though A. was privy to this Judg- Barnebur# 
ment, and took out Execution thereupon, yet the Court granted a Supe: - _ * 
ſedeas thereof, and held, that, the Adminiſtration being revoked, the ſuing n 5 


out Execution afterwards was void ; for the Adminiſtrator had no Intereſt. Saund. 


or Authority, but as a miniſterial Officer to the Ordinary. 148-9. S. P. 
djudged 
berween 


Turner and Davis, for if he were permitted to ſue out Execution, he would, netwithſtanding, be 
ſubje& to the Action ot the rightful Adminiſtrator, which would create” a Circuity of Action, 
which the Law abhors, | h 


Alſo it was formerly held, that if an Adminiſtrator had Judgment in Page 358 
Right of his Inteſtate, and died before Execution, that the Adminiſtra- Cro. ac. 4. 
tor de bonis non could not have a Scire facias, ſo as to take out Execution Late and 


on this Judgment, not being privy to the Record. — 4 
three judges 


againſt Gawdy Juſt, Velv. 83-4. 8. P. per Cur,” 
Vox. Il; Ce But 


COOXT80 I-33: DM 


Sid, 29, But where an Executor had Judgment, and ſued out an Elegit, but died 

Harriſen and Inteſtate before the Debt was levied ; yet it was held that the Adminiſtrator 

Bowden. 7 bonis non ſhould take Advantage thereof, and that the Elzgit being ſued 

out, made it an Intereſt veſted, though it would have been otherwiſe if 
Execution had not been ſued out. 

And now by the 17 Car. 2. cap. 8. par. 2. it is enacted, “ That where 

(a) For this! any Judgment, after a (4, Verdict ſhall he had, by or in the Name of 

vide 6 Mod. « any Executor or Adminiſtrator ; in ſuch Caſe an Adminiſtrator de oni 


290. and «c 4 Yeu. : . 
— ſue ſorth a dcire facias, and take Execution upon ſuch Judg- 


where it is ment.“ 

ſaid per 
Curiam to be but reaſonable, and within the Equity of this AQ, that an Adminiſtrator dene x,y 
ſhould be permitted to perfect an Execution hegun by an Executor or Adminiſtrator, though the 
Judgment was by Default, Sc. See 2 Ld, Raym, 1072. 11 Mod, 34. pl. 6, 


46 E. 3. 25. Tf a Man has Judgment for the Arrearages of Rent, and dies, his Pye. 
b. Rol. Abr. cutor ſhall ſis out Execution, and not the Heir; for by the Revovery it 
889. S. C. pecomes a Chattel veſted, to which the Executor is intit led. 
19E:4- 5. b. So if the Demandant in a Writ of Couſenage, or (5) other real Action, 
| 43 E. 3. 2. in which Land and Damages are recovered, has Judgment, and dies, the 
4 Rol. Abr. Heir ſhall take out Execution as to the Land, and the Executor as to the 


889. 
( So of a Damages. 


Recovery | 
in Waſte, the Heir ſhall have Execution of the Land, and the Executor of Damages. 43 E. z. 
2, Rol. Abr. 889. S. C. | 


= — 2 


48 E. 3. 12. If a Statute be entered into, to Huſband and Wiſe, and the Huſband 
| b. Rol: Abr. dies, the Wife ſhall take out Execution. 
N 889. 8. . | 
But forthis S0 if Huſband and Wife recover Lands and Damages, and the Huſband 
Rol. Abr. dies, the Wite ſhall have Execution of the Damages, and not the Execu- 
1 889, tors of the Huſband. 


adjudged Execution; for this Action is given to the Preſident by an Act of Parliamert, 
without and the Proceedings, and Judgment thereupon obtained bv him, was in 
| Argument. hi, Corporate Capacity; and thercfore the Succeſſor, on whom the Law 
| | tra tfers the Duty, ſhall take out Execucion, 


| 90. If there are two Executors who have Judgment, and the one prays a Ca- 

| | Hob. 61. pias, and the other a Fieri facias, it is ſuid the Capias ſhall be awarded, as 

| | being beſt for the Teſtator. : ; 

ö Cro, Jac. If the Preſident of the College of Phyſicians brings an Action againſt 
(| 159. one for practiſing Phyſick in / ondon without Licence, purſuant to the Sta- 

| 2 fit ture 14 & 15 H. 8. c. 5. ard has Judgment, and dies betore Execution; 

| Garten, "the Succeſſor, and not the Executor of him who recovered, thall ſue out 


() Of the Perfons againft whom Execution map 
| be fucd out : And herein, 


h . 1. Of ſuing Execution where there are ſeveral Parties concerned. 


15 H 7.6. IF a Man has Judgment in an Aſſiſe againſt any Three for Lands and 
Ret, Abr. 4 Damages, he caunot ſue Execution by Capias againſt one only, for the 


vos. 8 Damages; 


EN f 
Damages; but the Capias ought to be againſt all, for the — ought 


io enſue the Nature of the Orignal. t 1 Sed que. of 
W this, if the 
Recovery againſt the three is ſtated, that it may agree with the Record, as every Defendant is li- 
able for the whole, and may, if he is taken in Execution, and pays tue Whole, ca on the others 


for Contribution ? : 


* So if a Man has Judgment in Debt againſt two, he muſt take out joint *Page359 
Execution againſt both, and (a) cannot have a Capias againſt one, and an Rol Abr. 


Elegit againſt the other. + — Sever 


wverley. 


For this vide Cro. Eliz, 573-4 5 Co. 86-7. S. P. (a) Vide Hob, 59. Cro. Car, 75. 
+ See the laſt Note. 


But if a Man has Judgment for Damages againſt Two, and he ſues 1 E. 3. 13. 
out a Scire facias againſt both; if one be returned ſummoned, and he Rol. Abr. 
makes Default, and it be returned, and the other hath (5) nothing, the 890. S. ©. 


Plaintiff may have Execution againſt him who made Default for the (2) EW 1 
Whole. that one 
of them js 


dead, he ſhall have Execution for the whole againſt the other, 1 E, FO 13. b. Rol. Abf. 890. 8. C. 


So if Two become Bail for 7. S. and he is condemned, and there is Rol. Abr. 
Judgment on Scire facias againſt the Bail, the Plaintiff may take out 888. Dixon 


: : % : — d Ad 
Execution againſt either of them, being ſeverally as well as jointly}, for this 
bound, 0 wide Head 

of Bail. 


If there be Judgment in Debt againſt Two, and one dies, a Scire facias gym, 26. 
lies againſt the other alone, reciting the Death, and he cannot plead, that Zſar and 
the Heir of him that is dead has Aſſets by Deſcent, and demand Judg- Smart. 
ment, if he ought to be charged alone; for at (c) Common Law, the 8 
Charge upon . being (4) Perſonal ſurvived, and the Statute of 3. Ne. 
Meſtn. 2. c. 18. or 13 E. 1. c. 18. that gives the Elegit, does not take (c) So ad- 
away the Remedy of the Plaintiff at the Common Law ; and therefore the judged, 
Party may take out his Execution which Way he pleaſes, for the Words 1 E. 3. 13. 
of the Statute are, Sit in Electione; but if he ſhould, after tbe Allowance 8 * 8 
of this Writ and Revival of the Judgment, take out an Elegit to charge 92 3 
the Land, the Party may have Remedy by (e) Suggeſtion, or elſe by Au- Af. pl. 3. 


dita Nuerela. 29 E. 3. 29. 

| (d) For the 
Difference between Real and Perſonal Execution, and that a Perſonal Execution will ſurvive, 
though a real one will not, wide 3 Co. 14. Yelv. 209. Raym. 153. 2 Keb. 3. 331. 4 Mod, 
315. 3 Keb. 295. Salk. 3 19. pl. 2. Show, 402. Holt 1. pl. 2 Carth, 236, Salk. 261. pl. 
1. le) For this wide F. N. B. 166, 44 E. 3. 10. See Comb. 441, 5 Mod. 338, Carth- 
404. Show, 405. Ld, Raym. 244. 


2. Of ſuing out Execution againſt the Heir and Executor. 


If there be Judgment againſt one who has Lands in Fee-ſimple, or if But for this 
ſuch a one acknowledges a Statute, and dies, and his Lands deſcend to his vide Tit. 
Heir, & Execution may be taken out againſt the Heir, but his Body is pro- prom Feng & 
tected ; for it would be moſt unreaſonable to ſubje& the Heir to the Pay- vide Dyer 

Ccz2 ment 81. pl, 62, 
a 207. pl. 15. 
344. pl. 1. Moor, pl. 203. Co. Lit. 103, 290. 


®* See the ſtat. 3 W. & M. c. 14. f. 5, 6, where Execution ſhall go againſt the Heir, after an 
Alienation of Lands deſcended, | 
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ment of his Anceſtor's Debts, any farther than to the Value of the Aﬀers 
deſcended. 
For this So if there be Judgment againſt J. S. and he dies Inteſtate, or having 
vide Head made his Executor, a Fieri facias may be executed of his Goods in the 


of Executors Hands of the Executor or Adminiſtrator. 
and Admi- 


niſtrators, | 

vide Mod, 188, 2 Vent. 218. Skin, 257, pl. 4. 2 Show. 485. pl. 449. Salk. 322, pl 10. 
2 Ld, Raym. $08, 8 50, 13. 2 Will. Rep. 399. 12 Mod. 130. See Ld. Raym. 244. Salk, 
319. pl. 3. 5 Mod, 338. Carth. 404. | 


3. Of ſuing out Execution againſt Infants. 


By the (f) Common Law, if Judgment be given againſt a Man for 
Page 36 Debt or Damages, and the Defendant dies before Execution ſued, his 
Co. Lit. Heir within Age 1s not liable to Execution during his Minority; but the 


290. 2 Parol muſt demur in ſuch Caſe till he comes of Age. 

Rol. Abr. 

140. 

Y But tho! : 

upon a Judgment in Debt, or upon a Statute or Recegnizance, there can be no proceeding againſt 
an Infant at Common Law during his Minority, yet there may in Chancery, and a Scqueſtration 
may iſſue againſt his Lands, 2 Chan. Ca, 163-4.— That the Lands of one who enters into a 
Statute Merchant, Staple, or Recognizance, are not extendible in the Hands of his Heir, until 
he comes of Age, wide Bro. Stat, Merch, 33, Co. Lit, 290. Moor, pl. 121, 203. Dyer 239. 
Co. Ent, 12, Vide ante 337. 


Co, Lit, And this Privilege of Infancy does not ouly protect the Infant, but all 

290. a. others who are affected by the Judgment ; as if there be Father and two 
Daughters, and Judgment be given for Debt againſt the Father, who dies, 
one of the Daughters being within Age, Partition being made, the eldeſt 
ſhall not be charged alone, but ſhall have the Beneßt of her Siſter's Mino- 
rity, which puts a Stop to the Execution, 

Co. Lit, So if the Conuſor of a Statute Merchant dies, and his Heir within Age 

290. ® endow his Mother, the I and in Dower ſhall not be extended during the 


Bro, Stat. 1. : 2 
Morch 33. Minority of | the Heir. 


4. Of ſuing out Execution againſt a Feme Covert. 


Rol. Abr. If a Perſon recovers in Treſpaſs againſt Baron and Feme, Execution may 


1 be ſued out againſt the Feme after the Death of her Huſband, 


Baron and Feme, and Cro, Car. 518, 526. 3 Keb. 205, 


39 H. 6.45. So if a Recovery be in an Aſſiſe againſt tnem upon a Diſſeiſin, Execution 
Rol. Abr. ſhall be againſt the Feme after the Death of her Huſband, as well for the 
346. 5. O. Damages as for the Prineipal. 

46 E. 3.23 So if ina Quare Impedit, Damages be recovered againſt Baron and Feme 
Rol. Abr. to the Amount of two Years, and the Huſband dies, the Damages may be 
$50. S. C.recovered againſt the Wife. 


— 


2 5. Of ſuing out Execution againſt privileged Perſons. 


But for this There can be no Execution taken out againſt a Member of Parliament 


wide Tit, . . . 
= keg during Privilege of — + 1 


f For preventing Delays of Juſtice, by Reaſon of Privilege of Parliament, ſee 10 Geo. 3. c. 
5e. which enats, That Suits may at any Time be proſecuted in Courts of Record, Equity, or 
Admiralty, 


ee 


Alfo no Capias can iſſue againſt a Peer; for even in the Caſe of a private 6 Co. 52. 
Perſon at Common Law, the Body was not liable to a Man's Creditors ; Hob. 61. 
and the Statute of E. 3. which ſubjects the Body, does not extend to Peers, 8 9 
becauſe of the dacredneſs of their Perſons ; as alſo the Law ſuppoſes, that 3. 
Perſons thus diſtinguiſhed by the King, have wherewithal otherwiſe to ſa- 

tixfy their Creditors, 


6. Of ſuing out Execution againſt a Clerk, or one in Holy Orders. 


Ifa Writ of Execution be taken out againſt a Clerk in Holy Orders 2 Rol. Abr. 
vn a Judgment obtained againſt him, or upon a Statute Staple, or Re- 474+ 
cognizance in Nature of it, which he has entered into; and the Sheriff 955 Abr, 
returns, that he is a Clerk, he ought to extend his Lay Fee and Chattels, Ju. 472. 
or return that he hath neither; but if he returns, quod Clericus fit beneficta- Jenk. 20). 
tus nullum habens Laicum Feodum, fed qued beneficiatus eſt in ſuch a Dioceſe, 
then (a) a Writ of Sequeſtration ſhall iſſue to the Biſhop to ſequeſter the (a) That the 
Living. Writ in this 

Caſe is like 
a Fieri facias, and the Biſhop is in Nature of a Temporal Officer or Ecclzfiaftical Sheriff, and may, 
as the Sheriff in other Caſes, ſeize Ecclefiaſtical Things and fell them, and muſt return Fieri fe- 
ci, and not Sequeſtrari feci upon this Writ, Mod. 257, 2 Mod. 258. 


So if the Conuſor of a Statute Merchant be a Clerk within Orders, 
by the Statute 13 £. 1. + the Sheriff cannot take the Body in Execution ; 
and if he returns, that he is a Clerk, no Execution ſhall be granted to the 
Sheriff to levy the Debt de bonis Eccliſiaſticis, for his Perſon is protected 
* by the Letter of the Statute, and the Statute doth not ſubje& the Bona Page 361 
Ecclefiaſtice to the Execution; but in this Caſe the Conuſee may have Exe- 2 Rol. Abr. 


J I 63, 
eution granted out of = Lay Fee. 2 gg. Joa. l. 


Bro, Stat. Merch. 38. Co. Ent. 13, 13 E. 1. Stat, 3. 


On a Fieri facias againſt a Fellow of Wincheſter College, the Sheriff re- Salk. 320. 
turned Clericus beneficiatus nullum habens Laicum Feodum, whereupon a Fieri pl. 5. Meſe- 
facias de bonis Eccleſiaſticis iſſued to the Biſhop, who ſent his Mandate to 2 Os 
the Warden and Fellows of the College to ſequeſter his Salary, and they Li: Roper. 
refuſed; and it being moved in g. R. to know, whether the B:ſhop might 265. 
not compel them by Eccleſiaſtical Cenſures, the Court thought that this 
was not an Eccleſiaſtical Conſtitution, the Univerſities being only Societies 
ad Studendum ff Orandum, but ſaid that a Prebend is an Ecclefiaſtical Bee 
nefice ; and in ſuch Caſe, if the Prebend have a ſole diſtin Corps, it 
may be ſequeſtered ; but where he is only a Member of the Body ag- 
gregate, and the Inheritance is in the Dean and Chapter, there cannot be 
1 Sequeſtration, and therefore they left the Biſhop to do as he ought 
by Law. | 


— — 


Admiralty, and Courts having Cognizance of Cauſes matrimonial and teſtamentary againſt Peers, 
and Members of the Houſe of Commons, and their Servants. But the Perſons of Members of the 
Houſe of Commons are not to be arreſted or impriſoned, 


) At 


EXECUTION 


(H) At what Time Exccution map be Cued 
_ and herein of the Neceſſity of a Scire 
aclas. | 


2 Inſt. 471, T Common Law, in Real Actions where Land was recovered, the 
8 ang og Lemandant, after the Year, might take out a Scire facias to revive 
416. 6 Mod. his Judgment, becauſe the Judgment being particular in the Real Action, 
283, See 9:0ad the Lands with a certain Deſcription, the Law required, that the 
Salk. 258. Execution of that Judgment ſhould be entered upon the Roll, that it 


pl. 11. 322. might be ſeen, whether Execution was delivered of the fame Thing of 


2 18 Which Judgment was given; and therefore if there was no Execution ap- 
* a "pearing on the Roll, a Scire facias iſſued to thew Cauſe, wby Execution 
6 Mod. 14. ſhould not be, | 

212, 292, 

296, 


12 Mod. 377, co6, 3 Will. Rep. 36. Barnes 132. 2 Barnes, 165, 172, Stra. 100, 30r. 
Show. 402. Salk, 261. pl. 1, Hclt. 1, pl, 2. Carth. 236. 


2 Inſt, 469. But if the Plaintiff, after he had obtained Judgment in any Perſonal Ac- 
Carth. 30,tjon, had lain quiet, and had taken no Proceſs of Execution within the 
My Year, he was put to a new Original upon his Judgment, and no Scire facias 
351. b 
was iſſuable by Law on the Judgment, becauſe there was not a Judgment 
for any particular Thing in the Perſonal Action, with which the Execution 
could be compared; therefore after a reaſonable Time, which was a Year 
and a Day, it was preſumed to be executed, and therefore the Law al- 
lowed him no Scire facias to ſhew Cauſe why there ſhould not be Execu- 
tion; but if the Party had flipped his Time, he was put to his Action on 
the Judgment, and the Defendant was obliged to ſhew how that Debt, of 
which the Judgment was an Evidence, was diſcharged. 

To remedy this, and make the Forms of Proceeding more uniform in 
both Actions, the Statute of em. 2. 13 E.1. fl. 1. c. 45. gave the Scire 
facias to the Plaintiff to revive the Judgment, where he had omitted to ſue 
Execution within the Year after Judgment was obtained; the Words uf 

the Act are Quod ea que inveniuntur irrotulata Coram eis qui record habent, 
free ſervitia aut conſuetudines recognite, aut alia gquecungue irretulata, fi re- 
cens ſit copnitio, vis. infra annum, ſlatum habeat conquerens illius recogniti- 
onis, & i forte a majore tempore tranſuctio fata fuerit aut illa recognitio, præ- 
RE cipiatur vic quod Scire fuciat, Ec. 
Sid. 351. It hath becn doubred, whether a Scire facias lay to revive a Judgment 
x axes Ejectment aſter a Year and a Day, either by the Common Law, or by 
Ld. Raym. “ Force of this Statute ; for at Common Law this was looked upon as a Per- 
669. ſonal Action, and it was thought that the Statute extended only to ſuch Per- 
*Page 362 ſonal Actions in which Debt or Damages are recovered, and not to provide 
a Remedy in this Caſe, when at the Time of making the Act the Poſſeſ- 
ſion was not recovered in this Action; but it ſcems now ſettled and con- 
firmed by daily PraGice, that a Scire facias lies on a Judgment in Eject- 
ment, for the Words of the Act are, Sive ſervitia froue conſuetudines foe 
alia quecunque irrotulata, which comprehend all Judgments, and give the 
like Remedy on them by Scire facias, as the Demandant had on a Judgment 
in a Real Action at Common Law. 
Co. Lit. Here alſo it may be proper to diſtinguiſh between taking out Execution 


291.2, on Judgments and Recognizances at Common Law, and on Statutes Mer- 
2 Inſt, 469, | 
F. N. B. 
296. 

Bro, Recog- 
nizance 17. 


chant 
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chant and Staple ; that on the firſt Scire facias after the Year and Day, is 
abſolutely neceſſary ; but as to Statutes Merchant, &c. the Conuſee may 
at any Time fue Execution on thein, without the Delay or Charge of a 
Scire facias. | 

The Reaſon, why the Plaintiff is put to his Scire facias after the Year, is , Inſt. 470. 
becauſe where he lies quiet {© long after his Judgment, it ſhall be prefamed and admit- 
he hath releaſed the Execution, and therefore rhe Defendant ſhall not be ted to be 
diſturbed without being called upon, and having an Opportunity in Court the e 
of Pleading the Releal:, or thewing Cauſe, if he can, why the Execution ago: _ 
ſhould not 80. this Head. 

Alſo it is ſaid in Salheld, that, if a Judgment be above ten Years ſtand- , Salk. 308. 
ing, the Plaintiff cannot ſue a Scire ſucius without Motion in Court; and if pl. 3 per 
it be under ten, but above ſeven, he cannot have a Scire facies without a Cur, 
Motion at the Side- Bar; and a Note is added, that it at:er ſuch Motion, 
and Judgment revived by Scire facias, the Detendanr dies before Execution, 
the Plaintiff muſt ſue a new Scire facias, but may have it without Motion, 
for the Judgment was revived before. 

But though the general Rule be, that the Plaintiff cannot take out Exe- 
cution after the Year and Day without a Scire facias, yet the Rule muſt be 
underſtood with theſe Reſtrictions. 

That if the Defendant brings a Writ of Error, and thereby hinders the Cro. Jac. 
Plaintiff from taking his Execution within the Year, and the Plaintiff in Er- 364. Yelv, 
ror is nonſuit, or the Judgment affirmed, the Defendant in Error may pro-? 15 H. 
ceed to Execution after the Year without a Scire facias, becauſe the Writ A _ 
of Error was a Superſedeas to the Execution, and the Plaintiff muſt acqui- 899. Leon. 
eſce till he hears the Judgment above; beſides, while the Cauſe is depend- 197. 5 Co. 
ing on. the Writ of Error, the Cauſe is ſtill ſub judice, whether the Plaintiff $8. Carth. 
ſhall recover, or not, and the Year for the Execution ought to be account- _ 2 
ed from the final Judgment given. 8 e 6 eg 

So if the Plaintiff hath a Judgment, with Stay of Execution for a Year, 6 Mod. 288. 
he may, after the Year, take out his Execution without the Scire facias, Rol. Rep, 
becauſe the Delay is by Conſent of Parties, and in Favour of the Deſen- 104. 
dant ; and the Indulgence of the Plaintiff ſhall not turn to his Prejudice, nor 
ought the Defendant to be allowed any Advantage of it, when it appears to 
be done for his Advantage, and at his Inſtance. 

Alſo if the Plaintiff enters on the Roll of the Judgment, an Award of Cart.283-4 
an Elegit of the ſame Term with the Judgment, and continues it down 3 
with wicecomes non mifit breve, he may take out that Writ at any Time W —_ 
afterwards, without ſuing out any Scire facias, though, upon Debate of this Rol. Rep. 
Matter, the Judges at firſt inclined that the Elegit thould be actually ta- 104. 
ken; otherwiſe fach an Award as this might be entered at any Time, 2 Show. 
paying only for the Continuances, and the Party thereby tricked out of 735: pl. 
the Benefit which the Law gives him of Pleading any Matter 2% fatlum (nb. 346. 
upon the Scire facias ; but upon Examination of ſeveral of the antient 
practiſing Clerks then in Court, this appeared to have been the conſtant 
Practice amongſt them for many Vears; and therefore the Court, conſider- 
ing the Inconveniency of opening a Gap to deſtioy ſo many Executions, for 
* this Irregularity, and becauſe the Practice had prevailed fo long, that it. p 6 
was become the Law of the Court, ordered that the Execution ſhould abe 393 
ſtand good. 

Bur if the Defendant had been tied up by an Injunction out of Chan- Salk. 322. 
cery for a Year, yet he cannot take out Execution without a Scire facias, pl. 9. 
becauſe the Courts of Law do not take Notice of Chancery Injunctions, ö Mod. 288. 
as they do of Writs of Error ; beſides, in that Caſe it had been 8 | 
Breach of the Injunction to have taken ont the Execution within the 1 Rule 
Year, and continued it down by Vic' non miftt breve, which cannot be of a previ- 


done in the Caſe of a Writ of Error, becauſe that removes the Record ous Sci. fa 
out does not 


hold, 


c Uri O N 


where the out of the Court where the Judgment was; and therefore there can be 
Defendant no Proceedings below till it be affirmed, and returned to the Inferior 


hath him- 
ſelf affected Courts. 


the Delay ; | ; 
ſo far from it, that the Defendant's Rule “ to ſhew Cauſe why ſuch an Execution ſhould not be 
ſet afide,”” was diſcharged even with Coſts. a Bur, Rep, 660.“ 


— 
11 — 


If a Fieri ſacias be ſued within the Year, and Nulla bona returned, and continued down ſeve- 
ral Years, a Capias ad Satisfaciendum may iſſue without a Scire facias, Stra. 100,—If Plaintiff gets 
Judgment in 2 Petty-Bag, (or any Court) and is ſtayed by Injunction; after Year and Day he 
cannot ſue out Execution without Scire facias, 3 P. Will, 35. Barnes 197.—1f Execution is not 
returned by the Sheriff. or not filed, Continuances thereon cannot be entered on the Roll; and 
if they are, and thereupon a Ca. Sa. iſſues after the Year, without Scire facias, Defendant ſhall 
be diſcharged out of Cuſtody, and Plaintift pay Coſts, 2 Wilſ. 82. Barnes 213.— The Year 
ſhall be computed from the Day of ſigning Judgment to iſſuing the Writ, not by the Number of 
Terms. Barnes 197. Judgment, Action on it, ſuperſeded for Want of a Declaration; Ca. Se, 
after a Vear from the Judgment without Scire ſacias ſhall be ſet afide ; for the Capias ad reſpendene 
dum will not warrant Continuance on the Roll. Barnes 206.— Sci. fa. muſt be in the ſame 
County where Judgment, or where Execution is awarded, Barnes z07. 


(1) To what Time the Execution ſhall have Ke- 
lation, ſo ag to avoid anp Alienation bp the 
Prtp and herein of the Statute of Frauds. 


Co. Lit, S to Lands, they are bound from the Time of the Judgment, ſo 
28 x 2 that Execution may be of theſe, though the Party aliens bona fide 
Sir God before Execution ſued out ; ſo of Statutes Merchant, Staple, and Re- 
Fleetwoed's cognizances, which alſo bind the Lands from the Time of entering into 
Caſe. them. 
Rol. Rep. Therefore if a Man has Judgment for Debt, or is Conuſee of a Statute ; 
= and the Debtor, before Execution ſued, aliens by Fine, and five Years 
217. * 
Chan. Ca, paſs, yet the Plaintiff may til] ſue out Execution. 
263, But here it is neceſſary to obſerve, that by the 29 Car. 2 cap. 3. called 
| the Statute of Frauds, reciting, that it had been found miſchievous, that 
Judgments in the King's Courts in Weftminfter do many Times relate to 
the firſt Day of the Term whereof they are entered, or to the Day of the 
Return of the Original, or filing the Bail, and bind the Defendant's Lands 
from that Time, although in Truth they were acknowledged or ſuffered and 
ſigned in the Vacation · time aſter the ſaid Term, whereby Purchaſers find 
themſelves aggrieved, 
By the 14th Par. of that Statute, it is enacted, © That any Judge or 
Officer of any of his Majeſty's Courts of He/ftmin}ter, that ſhall gn 
any Judgments, ſhall, at the ſigning of the fame, without Fee for 
«« doing the fame, fet down the Day of the Month and Year of his fo 
« doing, upon the Paper-Book, Docket, or Record which he ſhall ſign, 
„ which Day of the Month and Year ſhall alſo be entered upon the 
« Margent of the Roll of the Record where the ſaid Judgment ſhall be 
% entered.” 
And Par. 15. it is enacted, That ſuch Judgments, as againſt Pur- 
« chaſers bona fide, for valuable Conſideration of Lands, Tenements, or 
| * Here- 


Ee 


« Hereditaments to be charged thereby, ſhall in Conſideration of Law, 

« be Judgments only from ſuch Time as they ſhall be ſo ſigned, and ſhall . 
« got relate to the firſt Day of the Term whereof they are entered, or the 

« Day of the Return of the Original or Filing the Bail.” 

And Par. 18. it is enacted, That the Day of the Month and Year of 
« the Inrolment of Recognizances ſhall be ſet down in the Margent of the 
« 6 Roll where the faid Recognizances are inrolled, and that no Recogui= . Page 364 
« zance ſhall bind any Lands, Tenements or Hereditaments, in the Hands 
« of any Purchaſer, bona fide, and for valuable Conſideration, but from the 
« Time of ſuch Inrolment. 

Alſo for the greater Security of Purchaſers, by the 4 & 5 V. & M. cap, 

20. it is enacted, That the Clerk of the Efſoins of the Court of C. B. 
the Clerk of the Doggets of the Court of King's Bench, and the Maſter 
« of the Office of Pleas in the Court of Exchequer, ſhall make aud pur ints 
« an alphabetical Dogget, by the Defendants Names, a Particular of all 
« Judgments by Confeſſion, Non ſum informatus, or Nihil dicit, entered in 
« their ſevera] Courts, fc. and that no Judgment not doggetted, and en- 
« tered in the Books as aforeſaid, ſhall affect any Lands or Tenements as to 
« | urchaſors or Mortgagees, or have any Preference againſt Heirs, Execu- 
« tors of Adminiſtrators, in their Adminiſtration of their Anceſtors, Teſta- 
« tors or Inteſtates Eſtates.” 

Here alſo we muſt obſerve a Difference as to Judgments which affe& the Co. Lit. 
Lands of an Anceſtor, and thoſe which affect the Heir; for as to the firſt, 102. 4. 
the Plaintiff ſhall not have Execution, but only of that Land which the De- 
ſendant had at the Time of the Judgment, becauſe the Action was brought 
in Reſpect of the Perſon, and not in Reſpect of the Land. 

But if an Action of Debt be brought againſt the Heir, and he alieneth, Co. Lit. 
pending the Writ ; yet ſhall the Land be had at the Time of the (a) Ori- ek. 


ginal purchaſed be charged, for the Action was brought againſt the Heir in . 
(b) ReſpeR of the Land, + in B. R. is 
as effectual 


for this Purpoſe as an original Writ, Carth. 245, („) And therefore, if the Anceſtor deviſed away 
the Lands, Creditors, whoſe Securities were inferior to Judgments, had no Remedy at Common 
Law, either againſt the Heir or Deviſee. Abr. Eq. 149. But now by the 3& 4 W. & M. c. 14. 
it is enadted, that all Wills concerning Lands, or any Rents, Profits, Term, or Charge out of the 
ſame, whereof the Deviſor ſhall be ſeiſed in Fee Simple, in Poſſeſſion, Reverſion or Remainder, 
ſhall be deemed to be fraudulent and void againſt Creditors upon Bonds or other Specialities, 
their Executors, Adminiſtrators, &c, and ſuch Creditors ſhall have their Actions of Debt againth 
the Heir at Law and the Devi ſees jointly, 


+ Where Fxecution ſhall go againſt the Heir after an Alienation of Lands deſcended, wide 3 
W. & M. c. 14. ſ. 5, 6. 
Hence it hath been adjudged, that if there are two Creditors, vis. A. Carth. 245. 
and B. of J. S. whoſe Heir is bound, and who has Lands by Deſcent, and Gree and 
A. files an Original in C. B. and hath Judgment thereon, Trinity Term Oliver. 
2 Jac. 2. by Default, and thereby a general Elegit iſſues againſt all the 
Lands of the Heir, and a Moiety thereof is delivered to 4. And B. on a 
Bill fled in B. R. 169 2. Jac. 2. has a ſpecial Judgment againſt the Aſſets 
confeſſed by the Heir, Trinity Term 3 Jac. 2. though B.'s Judgment be 
ſubſequent to A. s, yet it appearing that his Bill or Original was filed before 
As, the Judgment ſhall have Relation thereto, and therefore he muſt be 
firſt ſatisfied. : 
Alſo in the above Caſe it ſeems, that though A.'s Judgment had been on Carth, 181, 
an Original actuallh filed before B:'s, that B. muſt have been preferred, be- 246. 
cauſe his Judgment was general againſt the Heir, and the Execution a 
general and common Execution by Elegit, and not againſt the Aﬀets only by 
Way of Extent ; and therefore ſuch a general Judgment will not operate by 
Way of Relation to the Original, but binds only in common Caſes from the 
Time of the Judgment given. 1 


| "2 A-1% C4 T1: -N; 
$ Co. 171. As to Goods and Chattels, the Execution at Common Law had Relation 
Cro, Eliz. to the Time of the Awarding thereof, and therefore, if after the Tefle of 
bs Gong the Writ of Execution, the Defendant had ſold the Goods, though bona fide, 
278. and for valuable Confideration, yet were they till liable to be taken in Exe. 
| cution, into whoſe Hands ſoever they came. x 
Mod. 188. But as this ereated ſome Ineonvenieney with Reſpect to Trade, in mak. 
Sid. 271. ing thoſe Goods ſtill ſubject to Execution, though in the Hands of a Per- 
ſon who came by them for valuable Conſideration, and without Notice cf 
any fuch Execution; and as there was a farther Inconveniency in making 
Page 365 a Writ of Execution taken out in Vacation, to have Relation to the lat: 
Day of the precedent Term; ſor Kemedy hereof, 
For the Ex- By the 29 Car. 2. cap. 3. par. 16. it is enacted, * That no Writ of Fi. 


- poſition of „ eri facias, or ether Writ of Execution, ſhall bind the Property of Goods 


this Statute « againſt whom ſuch Writ of Execution is ſued forth, but from the Time 


1 „that ſuch Writ ſhall be delivered to the Sheriff, Under Sheriff, or Co- 
Salk. 320. Toners, to be executed; and, for the better Manifeſtation of the faid 


pl. 4. „Time, the Sheriff, Under-Sheriff, and Coroners, their Deputies and 
Ld. Raym. 4 Agents, ſhall, upon the Receipt of any ſuch Wrir, without Fee for doing 
7 * the fame, indorſe upon the Baek thereof the Day of the Month or Year 


Vent.213. . 5 
wy boy | gen * whereon he or they received the ſame,” 


Show. 173. | | 
5 Mod, 376, 6 Med. 292. 12 Mod. 126, 


(K) Of the Ring's Precedency in Executions. 
Hob. 60. IT hath been already obſerved, that the King, by his Prerogative, may 


2 Inſt, 19. have Execution of the Body, Lands, or Goods of his Debtor, at his 
2 Rol. Abr. Election 2 
472. g 


3 co. 171: And here we muſt obſerve, that the King's Execution relates as to Land 
2 Rol. Abr. to the Time of becoming in Debt to the King; for as to Debts that were 
156-7. of Record, they always bound the Lands and Tenements ; for all Lands 
being held mediately or immediately from the King, when any Debt 
was returned of any Perſon, it laid the Eſtate as liable to ſuch Debt, as if 
it had been a Reſervation on the firſt Grant. | 
And as to Debts not of Record, they bind the Lands from the Time 
they are entered into; but this is by Force of the Statute 33 H. 8. cap. 39. 
by which it is enacted, That if any Suit be commenced or taken, or 
any Proceſs hereafter be awarded for the King, for the Recovery of any 
4 of the King's Debts, that then the ſame Suit and Proceſs ſhall be pre- 
« ferred before any Perſon or Perſons; and that our ſaid Sovereign Lord, 
* his Heirs and Succeſſors, ſhall have firſt Execution againſt any Defend- 
« dant or Defendants, of and for the faid Debts, before any other Perſon 
&« or Perſons, ſo always, that the King's ſaid Suit be taken and commen- 
« ced, or Proceſs awarded for the faid Debt, at the Suit of our ſaid 
« Sovereign Lord the King, his Heirs or Succeſſors, before Judgment 


„given for the {aid other Perſon or Perſons. “ 


But for this As to the King's Execution of Goods, the fame relates to the Time of 
wide Tit. the Awarding thereof, which is the Teſte of the Writ, as it was in the Cafe 
Prerogative. of a common Perſon at Common Law; for though by the 29 Car. 2. c. 3. 


4 no Execution ſhall bind the Property of the Goods, but from the Time 
« of the Delivery of the Writ to the Sheriff; yet as this Act does not ex- 
tend to the King, an Extent of a later Teſte ſuperſedes an Execution of the 
Goods by a former Writ ; becauſe by the King's Prerogative at Common 
Law, if there had been an Execution at the SubjeQ's Suit, and afterwards 

an 


. r 


EE 


an Extent, the Execution was ſuperſeded till the Extent was executed, be. 
cauſe the Public ought to be preferred to the private Property, and the 
rather, becauſe the King is ſnppoſed by public Buſinefs nor to be able to 
take care of every private Affair relating to his Revenue, and therefore no 
Time occurs to (or runs againſt) the King ; and if he was ro be prevented 
of his Execution, by another Perſon's coming in before him, Laches muſt 
be imputed to him, which the Law does not. | 

If the King's Debt be prior on Record, it binds the Lands of the Debtor, *Page 366 
into whoſe Hands ſoever they come, becauſe, as has been obſerved, it is But for this 
* the Nature of an Original Charge upon the Land itſelf, and therefore % 2 Kol. 
muſt ſubjett every Body that claims under it; but if the Lands were alien- 3 4 
ated in whole or in part, as by granting a Jointure before the Debt con- 3 moans 
tracted, ſuch Alienee claims prior to the Charge, aud in ſuch Caſe the 239, 240. 
Land is not ſubjecd. | | 4 Leon, 10, 


(i) Of the pzoper Officer to do Execution, and 
herein of the preceding and ſucceeding Sheriff. 


HE Sheriff or Officer, who has proper Authority to begin an Exe- Key Tit. 
cution, is compellable to proceed in the ſame. + Sheriff, 


+ As to his Fees, ſee 23 H. 6. c. 9. 29 El. c. 4. 3 Geo. 1. c. 15. f. 16, 17, 8 Geo. 1, . 
25. .. 5. and 7 Geo, 3. c. 29. 


Hence it hath been adjudged, that if a Sheriff on a Fieri facias ſeizes ro Jac 
Goods in his Hands to the Value of the Debt, and pays Part of the Debt, Hs and 
and is diſcharged, without having ſold the Reſt of the Goods, or having Aen. 
returned his Writ, that notwithſtanding ſuch Diſcharge, and without any Mr 757+ 
Writ of Venditioni exponas, he may ſell the Goods remaining in his Hands, go. Abr 
and ſuch Sale and Execution ſhall be good by Force of the Writ of Fieri by. S. C. 


facias. but in Velv. 
44 the S. = 


is reported, and there held contrary to the Reſolution in all the other Books, that the Sale was 
void, and that his Authority ceaſed with his Office; but . & wide 2 Sand. 47, Latch 117. 


If a Fieri facias be delivered to an Under-Sheriff, 9 Nov. 34 Eliz. on Cro. Eliz, 
which he levies Part of the Debt ; and on the ſame Day a Writ of Dif- 449- 
charge is delivered to him, dated 6 Novem. yet if it be not proved, that 5 — 
he had Notice of this Diſcharge prior to this commencing the Execution, i 
he ſtill remains Under-Sheriff, and liable to the Plaintiff's Action for the 
Money levied by him. | 

As the Authority of the old Sheriff continues, ſo the Law has provided Salk. 323. 
a Remedy to oblige him to proceed in the Execution, which is by (a) Di- (a) F ER 
ſiringas nuper vicecomitem, which is, either to diſtrain the old Sheriff to ſell 3 3 
and bring in the Money, or to ſell and deliver the Money to the new She- go, e 


riff to bring into Court. 34 H. 6. 

| 36, 
Raſt, Ent, 164.--That the Difringas, which commands the new Sheriff to diſtrain the old one 
to ſell and bring in the Money, is the moſt uſual, 6 Mod, 299. | 


(M) Of 


E:X.2:jC- UT 1:0 Mi. 


(M)Of the Manner of compelling him to do Execu⸗ 
tion, and herein of the Partp's fiemedp again 
him foz Neglect of His Dutp. 


Vide Tit. T the Sheriff refuſes to execute any judicial Writ ; this is a Contempt 
Artachmerzr A to the Court, for which an Attachment will be granted. 
and Sherif/. 
Salk, oy" So if he executes the Writ, and makes a falſe Return, the Party injured 
may have an Action on the Caſe againſt him. 
7, Mod. 118, If a Feri 58 be directed to the Sheriff, and he returns, that he levied 
282822 Goods to ſuch a value, he muſt anſwer Goods to that Value, and in ſuch 
w* 323 Caſe, if he returns, that they remain in his Hands for Want of Buyers, then 
*Page 367 * a Venditioni exponas ſhall be awarded; upon which, if he refuſes to fell 
For this the Goods, a Difſtringas iſſues to the Coroner. 
Jace . But if to a Fieri facias the Sheriff returns, that he ſeized Goods to ſuch 
| Godb, 276, 8 Value, and that they were reſcued out of his Hands ; in this Caſe he 
2 Rol. Rep. makes himſelf liable to an Action of Debt, or a Scire facias may be brought 
57. againſt him by the Plaintiff, for the Sheriff having levied the Goods, he can 
ee 53· have no Remedy againſt the Defendant ; alſo in this Cafe there can be no 
Fins, Venditioni exponas to the Sheriff, becauſe by his own ſhewing it appears, that 
Cro. Jac, he has not the Goods in his Hands. | 
66. 
8 and Thomas, Cro, Car, 53. 2 Saund, 343. 


nn 


(N) Of the Sheriff's Authozitp in doing Execution, 
and herein of bzeaking Yoozg, &c. 


= 9 FT is laid down as a general Rule in our Books, that the Sheriff, in exe- 
Semaine's cuting any any judicial Writ, cannot break open the Door of a Dwell- 
Caſe, ing-houſe; this Privilege, which the Law allows to a Man's Habitation, 


3 — ariſes from the great Regard tlie Law has to every Man's Safety and Quiet, 
= * and therefore protects them from thoſe Inconveniencies wh'ch muſt neceſſari- 
Cro. Eliz, M attend an unlimited Power in the Sheriff and his Officers in this Reſpect, 
908 and hence it is, that every Man's Houſe is called his Caſtle. 


Dalt. Sher. 


2 Trin. T. 17 Geo. 3. in a Cauſe of Yates and others againſt Delamayne, Eſq; the Court ct 
aſide an Execution levied on Deſendant's Goods, in his Dwelling- houſe, becauſe the Officer for- 
cibly broke into the Houſe to execute the Writ, 


But yet, in Favour of Executions, which are the Life of the Law, and 
eſpecially in Caſes of great Neceſſity, or where the Safety of the King and 
Commonwealth are concerned, this general Cafe hath the following Ex- 
ceptions , 2 

5 Co. 91. b, 1. That whenever the Proceſs is at the Suit of the (a) King, the Sheriff, 


ad r or his Officer, may, after Requeſt to have the Door opened, and Refuſal, 


Pia. 
Utlagatum, though on meſne Proceſs, and at the Suit of the Subject, the Sheriff may break open 
any outward Doors after Demand and Reſuſal, 2 Show. 87. pl. 78. | 


break 


Eee 


break and enter the Houſe to do Execution, either on the Party's Goods, 
or take his Body, as the Caſe ſhall be. 
2. So ina Writ of Seiſin, or Habere facias Poſſeſſhonem in Ejectment, the 5 C. gr. 

Sheriff may juſtify breaking open the Door, if he be denied Entrance by 
the Tenant ; for the End of the Writ being to give the Party full and ac- 
tual Poſſeſſion, conſequently the Sheriff muſt have all Power neceſſary for 
this End; beſides, in this Caſe the Law does not, after the Judgment, 
look upon the Houſe as belonging to the Tenant, but to him who has re- 


vered. 

3. Alſo this Priviledge of a Man's Houſe relates only to ſuch Executions ; Co. 9. a. 
as affect himſelf ; and therefore if a Fieri ſacius be directed to the Sheriff Sid, 186. 
to levy the Goods of A. and it happens that 4.'s Goods are in the Houſe 
of B. if, after Requelt made by the Sheritf to B. to deliver theſe Goods, 
ke refuſes, the Sheriff may well juſtify the Breaking and Entering his 
Houſe. 

4. Alſo this Privilege extends to a Man's Dwelling-houſe or Out-houſe Sid. r$g. 
adjoining thereto, and therefore it hath been adjudged, that the Sheriff, on Penton and 
a Fieri facias, may break open the Door of a Barn, ſtanding at a Diſtance 2 
from the Dwelling- houſe, without requeſting the Owner to open the Door, * 9% 
in the ſame Manner as he may enter a Cloſe, Cc. 

5. So on a Fieri facias, when the Sheritt or his Officers are once in the 2 Show. 37. 
Houſe, they may break open any (/ Chamber-Door or Trunks for the pl. 78. 
Compleating the Execution. agroed pur 


Cur.” 


(5) 2. Whe- 
ther this muſt not be after Requeſt and Refuſal. Palm. 54. 


* 6. So if the Sheriff's Bailiffs enter the Houſe, the Door being open, and ; Page 368 
the Owner locks them in, the Sheriff may juſtify breaking open the Door, Palm. 52. 
for the inlarging and ſetting at Liberty the Bailiffs; for if in this Caſe he ite and 
were obliged to ſtay till he could procure a Homine replegiando, it might be C -— 
highly inconvenient ; alſo it ſeems, that in this Caſe, the Locking in the 555. Ja C. 
Bailifts is ſuch a Diſturbance to the Execution, that the Court will grant ar: 2 Rol. Rep. 
Attachment for it. 132. S. C. 

7. That if the Sheriff, in executing a Writ, breaks open a Door where; Co. 93. 2 
he has no Authority for ſo doing by Law, yet the Execution is good, 

2 2 Party has no other Remedy but an Action of Treſpaſs againſt the 
ertf, 


(O) Of the Offence of hindzing oz obſtzucting an 
_ Execution. 


12 were anciently Caſtles, Fortreſſes and Liberties, where they 
reſiſted the Sheriff in executing the King's Writs, which creating 
great Inconvenience, the Stature of Weſtm. 2. cap. 39. hindered the Sheriif 
from returning Reſcuers to the King's Writs of Execution, the Words of 
which Statute are, Multoties etiam falſum dant reſponſum Mandando, quod non 2 Inft. 450. 
poluerunt exequi præceptum regis propter refiſtentiam poteſlatit alicuſus magna- 
tis, de quo caveat Vic de cætero, quia hujuſmodi reſponſa multum redundant in 
dedecus Domini Regis & corone ſuæ; E quam cito ſub-ballivi ſui teſtiffcentur 
quod invenerunt hujuſmodi reſiſtentiam, ftatim omnibus omiſſis Aſſump' ſecum 
Poſſe Comitat. ſui eat in propria Perſona ad ſaciend Execution, & fi * 


> & UN I Wu. 


The Judges conſtrued theſe Words only to Executions, and not to Writ, 
on meſne Proceſs, and that the Sheriff was not obliged to carry the Poſe 
Comitatns where the Man was bailable, for they did not preſume, that in 
ſuch Caſes the King's Writ would be diſobeyed. 
2 Int, 451. The Original of Commitment for Contempts ſeems to be derived from 
this Statute ; for ſince the Sheriff was to commit thoſe who reliſted the 
Proceſs, the Judges who awarded ſuch Proceſs muſt have the ſame Autho. 
rity to vindicate it. Hence, if any one offers any Contempt to his Proceſs, 
either by Word or Deed, he is ſubje& to Impriſonment during Pleaſure, 
vis. a qua non deliberentur fine ſpeciali præcepto Domini Regis; ſo that, not- 
withſtanding the Statute of Magna Charta, that none to be impriſoned ine 
judicio parium vel legem terræ, that is one Part of the Law of the Land 
to commit for Contempts, and confirmed by this Statute. 
Salk. 321. But though the Court will on Affidavit grant an Attachment againſt the 
pl. 7- Party, whether he be the Defendant or a Stranger who diſturbs the Execu- 
— tion; vet where the Sheritt delivered Poſſeſſion by virtue of an Habere fa- 
6 Mod. 2. cias Poſſeſſronem in the Morning, and ſome Hours after the Sheriff was gone, 
S. C. See and the Party in Poſſeſſion, the Defendant came and turned him out again; 
Ld. Raym. and the Court held, that if the Plaintiff had been turned out immediately 
#329 2 after he was put into Poſſeſſion, or while the Sheriff and his Officers were 
— — 2 there, an Attachment might have been granted, for this had been a Diſturb- 
2 Ld Raym. ance to the Execution, and a Contempt, but being ſeveral Hours after, 
1072-3, they doubted ; but it was agreed in this Caſe, that the Court might grant 
a new Habere facias Foſſeſſionem, if the firſt was not returned. 
page 369 Alſo though the Court will grant an Attachment, yet if A. be taken on 
Cro. Car, a Capias ad ſatisfuciendum at the Suit of B. and reſcued by J. S. B. may 
109. bring an Action on the Caſe againſt J. S. for the Reſcue, or the Sheriff 
++ any may nave ſuch Action againſt the Reſcuer, becauſe he is liable to B. but his 
d, Tit. being liable does not prevent B. from bringing his Action againſt which of 
Actions on them he pleaſes, | 
the Caſe, 


(P) Of the Party's Kemedy when there hath been 
an Irregular Execution, and how the ſame is to 
be let aſide. 


(a) Sid. 91. (4) is upon an Elegit the Sheriff delivers all the Party's Lands, or 2 
(4) Carth. | third Part, or more than a Moiety, the Extent is void; but 
453. in this (5) Caſe it can only be made void by c) Writ of Error or Audita 
(c) That an Qyerela, -. | 

irregular 


Execution 
may be avoided in Evidence in Ejectment brought for the Lands, Lev, 160. 


„ Sed zu. If the Court would not ſet it afide on Motion. 


Carth, 453. But if upon an Elegit the Sheriff delivereth a Moiety of an Houſe with- 
0 34 out Metes and Bounds, ſuch Return is ill, and ſhall be quaſhed for Incers 
Ma f - . 

© this be (AIRY on (4) Motion, without a Writ of Error or Audita Querela. 
quaſhed, | | | | | 
though it be filed and entered upon Record, becauſe it appears by the Record to be void for 
In-ertainty, per Hale Ch, Juſt. but Vyld Juſt. held, that, it being entred upon the Record, there 
was no avoiding of it, but by Writ of Error, Vent, 259. & vide Vent. 274. 3 Keb. $22, 

h 86 
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Sg if a Heri ſacias be not warramed by the Judgment upon which it is Vent. 259. 
awarded, though the Sheriff thall be (a) excuſed, yet it is merely void as Via 
to the Party. | LA Fieri facias 
| to the 

: = Under- 
Sheriff of the County of Bucks, who ſold the Goods of a poor Man for 22. 13s. 4d. the Goods 
being well worth 80/ and it appeared to the Court, that the Sheriff had perſuaded the Jury 10 
prize the Goods at an Under value, perſuading them it would be berter for the poor Man; 
whereupon they appraiſed them wr ſupra, and he delivered them to the Plaintiff for the ſaid Sum. 
The Court held, that it was Oppretfen, and inquirable at the Aſſiſes by Indictment, or punitb- 
abie in the Star Chamber; + and commanded that the Under Sheriff, being an Attorney, ſhould 
te brougbt before them, Cro. Jac. 426. Sayer, Sheriff of BuckingLam's Caſe, 


— * W — 


+ A Court that is now aboliſhed, by 16 Car. 1. c. 10. 


Hence it has been held, that in Treſpaſs againſt the Sheriff, it is enough Salk. 40g. 
for his Juſtification, to ſhew a Writ; fo it is in the Caſe of his Bailiff or Pl. 5: 
Officer, with this Difference, that the Sheriff muſt ſhew the Writ was re- 55 AN 
turned, if returnable ; but the Bailiff need not, becauſe i is not in his * Raym. 
Power ; but in Treſpaſs againſt the Plaintiff himſelf, or a mere Stranger, 632. | 
they cannot juſtify themſelves, unleſs they ſhew- there was a Judgment as 12 Mod. 
well as an Execution, for the Judgment may be reverſed, and it ought to 2 398. 
be at their Peril, if they take out Execution afterwards ; but it ſeems, 
that if one comes in Aid of the Officer, at his Requeſt, he may juſtify 
as the Officer may do, but ſuch Requeſt or Command of the Officer is 
traverſable. | | 

So where a Man had Judgment and Execution execnted, and afterwards Lev. 95. 
the Judgment was vacated for being unduly obtained, and Reſtitution Turner and 
awarded, and afterwards the Defendant brought (5) "Treſpaſs againſt the * 
Plaintiff in the firſt Action for the Taking of the Goods; and it was ad- g 2 73. 
judged, that it well lay againſt the Party, for by the Vacating of the Judg- (4) Where 
ment it is as if it never had been, and is not like a Judgment reverſed by an Action 
* Error ; but in this Caſe it was held, that no Action would lie againſt the will be tor 
Sheriff, who had the King's Writ to warrant what he did. taking out 


Execution 

on a Judge 
ment which 
the Plaintiff knows to be ſatisfied, vide Hob, 205, 266. 


*Page370 


If after a Writ of Error ſued out, and Bail put in, the Plaintiff takes But for this 
out Execution, the Court will grant a Superſedeas quia executio erronice vide Tit, 


. Error Let- 
emanauit. a (H) * 


3 Lev. 312. 


\ 


(QO) To what the Partp ſhall be reſtozed, when 
ſuch erroneous Exccution is ſer aſide. 


F upon his Judgment the Plaintiff takes out a Fieri facias, and there- Rol Abr. 
upon the Sheriff ſells a Term for Vears to a Stranger, and the Judgment 778. 


is afterwards reverſed, the Defendant ſhall only be reſtored to the Money e — "So 


; Cro. Flizs 
278. Moor 573. Leon, 96, 3 Leon. 89. Cro. Jac, 246. Godb. * Goulf. 103. 
or 


EZ a-E/C VU TION 


for which the Term was ſold, and not the Term itſelf; for by the Writ 
the Sheriff had Authority to fell ; and if the Sale may be avoided after. 
wards, few would be willing to purchaſe under Executions ; which would 
3 render Writs of Execution of no Effect. 

— Abr. But if the Plaintiff takes out an Elegit on his Judgment, and the Sheriff 
Lang Jac, upon this Writ, delivers a Leaſe for Years, of the Defendant's, to the 
246. Value of 5o/l. to the Plaintiff per rationabile pretium & extentum, to have 
Yelv. 179. as his own Term, in full Satisfaction of 5ol. Part of the Sum recovered, 
Brownl. and after the Defendant reverſes the Judgment, he ſhall be reſtored to 
107, 108. the fame Term, and not tothe Value; for though the Sheriff might have 

. fold the Term on this Writ, yet here is no Sale to (@) a Stranger, but a De- 
6%) That ĩt ſiyery of the Term to the Party that recovered by way of Extent, without 


1 it any Sale, and therefore the Owner ſhall be reſtored. 


ſold to a 
Stranger, wide Velv. 18. Brownl. 107, 


Rol. Abr. And for this Reaſon, if Perſonal Goods were on this Writ delivered to 
778. the Party per rationabile pretium & extentum, upon the Reverſal of the 
Judgment he ſhould be reſtored to the Goods themſelves. 

5 Co. go. 80 if the Goods of an outlawed Man are ſold by the Sheriff on 2 

Rol. Abr. Capias Utlagatum, and after the Outlawry is reverfed by Writ of Error, 

778. Eu he ſhall be reſtored to the Goods themſelves, becauſe the Sheriff was not 

22 * compellable to ſell theſe Goods, but only to keep them to the Uſe of 
g the King. 

2 Rol. Abr. So if ape a Fieri facias on a — — againſt B the Sheriff takes the 

491. Goods of B. into his Hands, but before any Sale of them, B. delivers to 

—— * the Sheriff a Superſedeas on a Writ of Error, B. ſhall have the Goods again, 
. frog 4 

— for by this * no Property is altered. f 


wide Rol, 
Abr. 492. Cro, Eliz. 597, Moor 542. Style 159, Vent. 255, Comb, 389. 


1 See ante 431. 
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*Executors and Adminiſtrators. g37 


Perſons who are called Executors, and who have to do with the 75. 
Execution of a Perſon's Goods after his Deceaſe; the firſt is the > wind. 360. 
Ordinary, or Biſhop of the Dioceſe, and is called Executor a Lege 
conflitutus. 2dly, Executor a Teſtatore conſtitutus, being appointed by the 
laſt Teſtament of the Party. 3dly, Executor ab Epiſcopo conſtitutus, who 
in the Civil Law is called Executor dativus, and in our Law an Adminiſ- 
trator. 

As the Manner of appointing Executors and Adminiſtrators, and the 
Nature and Duty of their Offices, have been Matters of great Debate and 
Controverſy in our Law, it will be neceſſary to branch out this Head inte 
ſeveral Diviſions ; and therefore we ſhall conſider, 


\ CCORDING to the Civil and Canon Law there are three Godolph. 


(A) That Perſons may be Exetutozs. 374- 
And herein, 


1. Of appointing the King Executor. 374. 

2. Whether Corporations may be Executors. 375. 

3. Who in Reſpect of their Crimes are diſabled from 

being Executors. 375. 

4. Who in Reſpect of their Country. 375. 

5. Who in Reſpect to their Want of Underſtand- 
ing. 376. | 8 

6. Who 4 Reſpect to their Fortune and Circumſtances; 
and therein of obliging an Executor to give Securt- 
ty. Os - 

2. 0 — Infants Executors. 377. 

8. Of a Feme Covert Executrix. 378. 

9. Of making Creditors F xecutors. 378. 

10. Of making Debtors Executors. 379. 


(B) Of the different Kinds of Grecutozs and Admi⸗ 
niſtratozs. 38. 


And herein, 


1. Of an Adminiſtrator durante minori ætate of an Infant 
©z*©cutor or Adminiſtrator. 381, 


LV, * ＋ - 
Vol. It, D d 


EXECUTORS axv ADMINISTRATORS. 
And herein, 


1. Who may. be Juch an Adminiſtrator, 381. 
2. What Acis he may do. 381. 


3. When his Authority determines. 382. 


2. Of an Adminiſtrator de Bonis non, where the firſt Ad— 
miniſtrator dies, or the Executor dies inteſtate, or 
without Probate of the Will. 385. 


And herein, 


. In what Caſes Admin ifration de bonis non ſhall be 
granted, and t whom. 385. 
"Pagez72 ® 0 What Things unadminiftred ſuch an one is intitled 
3 
55 what Afions commenced before bis Time, may an 
Adminiſtrator de bonis non proceed. 386. 


3. Of an Executor de ſon tort. 387. 


And herein, 


. What Afts or Degree of Intermeddling will make an 
e de ſon tort. 387. 
2 What Acts ef bis are as valid, as if done by a lawful 
one. 390. 
2. How he is to be charged, and how far a ſubſequent Ad- 
miniſtration purges the firſt Wrong. 391. 


(C) Of the Manner of appointing an Exccutoz. 392. 
And herein, 


By what Words an Executor is conſtituted. 292. 

2. Of appointing an Executor abſolutely, or on Con- 
Gition, 393. 

3. Of appoinung a temporary Executor. 394. 

4. Of appointing an Executor with a limited Power, 

as to adminiſter ſuch a Part of the Eſtate, Sc. 394. 


(D) Of appointing C 9-Cxecutozs. 


And herein, 


| I I. What Acts done by any one of them ſhall be as 
| valid as if done by them all. 395. 
2. Where 
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2. Where they muſt anſwer for each other's Acts, and 
what Remedy the one has againſt the other. 395. 
3. Where they muſt jointly Tue and be ſued; and 

therein of Summons and Severance. 396. 


(E) Of the Y2obate of TaiKs, and granting Admi⸗ 
nitration. 297. 


And herein, 


To whom the Probate of Wills and the Granting of 
Adminiſtration did originally belong. 397. 

. Of che King's Juriſdiction herein. 399. 

. Of the Archbiſhop's Juriſdiction; and therein of 
bona notabilia. 399. 


And herein, 


. Of what Value the Goods an Effet muſt be, that will 
make bona notabilia, 400. 


G2 td 


1 


lia, and how far it is neceſſary that they ſhould be in 
ſeveral Diocęſes. 400. 


4. Of the Probate of Wills, and granting Admint- 
ftration by the Biſhop of the Dioceſe. 401. 

5. Of the Probate of Wills, and granting Adminiſtra- 
tion where the Party died within ſome peculiar Juriſ- 
diction, 402. | 

6. Of the Juriſdiftion of ſome Lords of Manors in the 

Probate of Wills. 402. | 

7. Of the Juriſdiction of ſome Mayors in Reſped of the 
Burgeſſes within ſuch a Place. 402. 

* 8. The Form cf proving a Will and taking out Ad- 
miniſtration, and therein of Entering a Caveat. 403. 

9. Of the Executor's Refuſal. 405. 

10. What Acts amount to an Adminiſtration, ſo that 
the Party cannot afterwards refuſe. 406. 

11. Of bringing in an Inventory. 406. 

12. Where Adminiſtration unduly obtained may be 
revoked or repealed. 410. 

13. How far aRepeal makes all mean Acts void. 411. 

14. What Things an Executor may do before Probate 
of the Will. 412. 


(F) That Perfong aze intitled to Adminiſtration. 
413. 5 


Dd 3 (G) Jn 


. Of the Nature of ſuch Goods as will make bona notabi- 
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(G) In what Manner the Ozdinarp map grant it: 
And hercin of granting it to one oz moze, oz for a 
particular Thing. 415. 

(H) That ſhall be deemed the Teſtator's Perſonal 
Eſtate, oz Aſſets in the Hands of the Executoz. 
416. 


And herein, 


1. What ſhall be ſuch an Intereſt veſted in the Teſ. 
tator, as ſhall go to his Executors. 416. 


2. How far Debts due to the Teſtator are Aﬀets, 


417. 

3. What ſhall be deemed his Perſonal Eſtate, and 
therein what Things ſhall go to the Heir, and not 
to the Executor, 418. 

4. What Things ſhall go to the Wife of the Deceaſ- 
ed, and not go to the Executor. 421. 

5. Where after Debts and Legacies paid the Execu- 
tors ſhall have the Surplus to themſelves, or are 
to be Truſtees for the next of Kin. 423. 


(1) How the Perſonai Eftate after Debts paid is to 
be diſtributed when the Party dies Inteſtate, and 
herein of the Share the Dusband oz Wife are 
intitled to, of the aſcenving, deſcending, and col- 
lateral Line, and Admiſſion of the Half-Blood, 
and where the Diſtributien ſhall be per Stirpes, 

and not per Capita. 426. 

(K) Of Advancement and bringing into Yotchpot. 
429. | 

(I) That ſha't be a Devaſtavit, either in Executozs 
e Adminiſiratozs, and herein oc the Order of 
paping Debts and Legacies. 430. 


And therein, 


1. What Manner of Walting will amount to a De- 
vaſtavit, 430. 

2. Where it will be a Devaſtavit to pay Debts of in 
inferior Nature before thoſe of a Superior, 
the Order in which Debts are to be paid. 

3. Of paying Legacies before Debts, a lr 
the Executor's Aſſent to a Legacy. 

4. What ſhall be allowed on Account of Furr: 
Expences. 436. | 
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) Jn what Caſes an Executoz map make Himſclf*Paze 374 
Hable de bonis propriis. 436. 


And | herein, 


1. Where he ſhall be liable de bonis proprits by his 
falſe Pleading. 436. 

2. Where by his Promiſe to pay or diſcharge the 
Teſtator's Debts or Legacies. 438. 


(N) Uhat Actions Crecutozs oz Adminiſtrators 
map bring in Night of thoſe they repreſent. 439. 

(0) hom ſuch Aa ions muſt be laid; and herein of 
joining a Matter in Right of the Teſtatoz, and 
in their own Kight in the ſame Action. 440. 

(P) Of Actions and Remedies againſt Executozs 
and Adminiſtratozs. 442. 


And herein, 


1. Upon what Contracts or Engagements of their 
Teſtators or Inteſtates Executors or Adminiſtrators 
are liable. 442. | 

2. Of Perſonal Torts which are ſaid to die with the 
Party. 444. 

3. Of Remedies againſt Executors or Adminiſtrators 
of Executors. 445. | 
4. Where they ſhall be excuſed from Coſts. 446. 
5. Where excuſed from putting in Special Bail. 447. 


(A) TUhat Perſons map be Cxecutozs: And 


herein. | 


1. Of appointing the King Executor. 


T ſeems to be admitted, that the King may be (a) appointed Executor; 4 Inſt. 335. 
but as he is preſumed to be ſo far engaged and taken up with the publick Godolph. 
and arduous Affairs of the Kingdom, as not to have Leiſure to attend to 7® 


the private Concerns of any particular Perſon, ſo the Law allows him = 


| | ſays, that 
it was aſſented in Parliament, that the King might make his Teſtament, and appoint Executors, 
but he does not tell us of what, 4 Inſt, 335. 


to 


EXECUTORS AN ADMINISTRATORS. 


to nominate ſuch Perſons as he thall think proper, to take upon them 
the Execution of the Truſt, againſt whom all Perſons may bring their 
Actions; alſs the King may appoint others ta take the Accounts of ſuch 
Executors. 

4 Inſt. 335. Accordingly we find, that Xatherine Queen Dowager of England, Mother 
of Henry Vi. who died June 2, 1436, made her Will, and thereof ap. 
pointed Henry VI. ſole Executor, and that the King appointed Nobert 
Rolleflon Keeper of the Wardrobe, Fon Merſton and Richard Alreed to exe. 
cute the ſaid Will, by the Orerſight of the Card nal, the Puke of Glouceſter, 
and the Biſhop of Lincoln, or any two of them, to whom ſuch Exccutor: 


. If ſhould account. 
there 15 not 


a late Inſtance of a Will made by one of our Kings ? 


*Page 375 * 2. Whether Corporations may be Executors. 


(a) Office It ſeems by (a) Wentworth, that (3) Aggregate Corporations conſiſting 
os 3 divers Perſons cannot be Executors. 1f, Becauſe they cannot be Feofeec; 
%% in Truſt for the Uſe of others. 2dly, Becauſe they are a Body framed for 


— in the 2 ſpecial Purpoſe. 0 34ly, Becauſe they cannct come to prove a Will, or at 


Year-Book, leaft to rake an Oath, as others do. 

12 E. 4. 9. | 

b. it is (aid, that a Mayor and Commonalty may be Executors, Rol. Abr. 915. (B) But 
ſuch Corporations, as may duly prove tlie Will and take the Oath of an Executor, may be Exe. 


cutors, Godolph, 85. 


3. Who, in Reſpe& of their Crimes, are difabled from being Execntors, 


le) How far There are few or none, who, by our (c) Law, are diſabled, on Acconn: 
* Civitof their Crimes, from being Executors ; and therefore it hath been alway: 
Te (4) holden, that Perſons attainted or outlawed may ſue as Executors or Ad- 


Law, Here-\ 7. 1 
ticks, Apoſ- miniſtrators, becauſe they ſue in auler droit, and for the Benefit of the Party 


tates, Trai- deceaſcd, | 


tors, Felons, 
Perſons outlawed, inceſtuous Baſtards, famous Libellers, manifeft Uſurers, Sodomires, uncertain 


Perſons, &c, are excluded from being Executors, vide Godolph, $5, Off. of Exec, 13. Swinb. 
346. (4) As in Co, Lit, 128. Cro. Car. 3, 9. Rol. Abr. 914, 5. Vern. 184. Outlawry 
no Plea in Bar. 


(e) 18 H. 6. Alſo a Villein (e) may be an Executor, and the Lord cannot ſeize thoſe 
Coods which he has to the Uſe of the Deceaſed ; nay ( f) where a Villein 


4 + 
J. - . . 
a =; Abr. was made Executor, he might ſue his own Lord for a Debt due to the 


(f) 21 E. 4. Teſtator. 

50. 

Co. Lit. But an (g) excommunicated Perſon cannot be an Executor or Adminiſ- 
134. trator, for by the Ex communication he is excluded from the Body of the 


- >” Church, and 1s ir capable to lay out the Goods of the Deceaſed to pious 


Swind. 349. Oles. 
Godolph. 


3. | 
( Whether the Statute 3 Jac, 7. c. 5. which enacts, that every Popifh Recuſant convict ſhall 


and to all Intents and Purpoſes diſabled, as a Perſon lawfully excommunicated, extends to dif- 
able ſuch Perſon from being an Executor, vide Hawk. P. C. 23-4, and Off. of Ex. 17. where it | 
ſaid, that Recuſants convicted at the Time of the Death of any Teſtator, are diſabled to be bi; 
Executors; and 1 Show. 293, where the Probate of a Will was refuſed to an Executrix, ſhe being 


a Papiſt convict, and the ConyiQticn exhibited into the Spiritual Court, 


4. Who, 


hem 
their 
ſuch 


ther 
_ 
obert 
Ce- 
er, 


Nor: 


„ 
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4. Who, in Reſpect of their Country, may be Executors. 


It ſeems agreed, that by our (4) Law an Alien, or one born out of {+) Of. of 
the Allegiance of our King, may be an Executor or Adminiſtrator ; alſo it Exec. 17, 
hath been adjudged, that ſuch a one ſhall have Adminiſtration of Leaſes as _ ** ax 
well as Perſonal Things, becauſe he hath them in auter droit, and not to ens dan 
his own Uſe. | not beExe- 

cutors, un- 


leſs they are ſo appointed in Military Teſtaments; and the Reaſon hereof is, that in ſuch Teſta- 
ments Reſpect is had only to the Jus Gentium, Godolph. 86. Ci Car, 8, 9. Sir Upwecll 
Carcon's Caſe, Vent. 417. S. C. cited. 


But it has been long (i) doubted, whether an Alien Enemy ſhould (i) Cro. 
maintain an Action as Executor; for on the one Hand it is ſaid, that by liz. 142. 
the Policy of the Law alien Enemies ſhall not be admitted to Actions OWen 45. 
io recover Effects, which may be carried out of the Kingdom to weaken 
ourſelves and enrich the Enemy, and therefore public Utility muſt be 
* preferred to private Convenience; (H but on the other Hand it is faid, that *Page376 
thoſe Effects of the Teſtator are not forfeired to the King by Way of Re- (i) Cro. 
priſal, becauſe they are not the alien Enemy's, for he is to recover them tor Eliz. 683. 
others; and if the Law allows ſuch alien Enemies to poſſeſs the Effects 9 437. 
well as an alien Friend, it mutt allow them Power to recover, ſince in that 18 99> 
there is no Difference, and by Conſequence he muſt not be diſabled to ſue Sin. 470, 
for them; if it were otherwiſe, it would be a Prejudice to the King's Sub 
jects, who could not recover their Debts from the alien Executor, by his 
not being able to get in the Aſſets of the Teſtator. 


5- Who, in Reſpect of their Want of Underſtanding, are diſabled from 
being Executors. 3 


By our Law, as well as by the Civil Law, Ideots and Lunatics are in- Godolph, 
capable of being Executors or Adminiſtrators, for theſe Diſabilities render 86. 
them not ouly incapable of executing the Truſt repoſed in them; but alſo 
by their Infanity and Want of Underſtanding they are incapable of deter- 
mining whether they will take upon them the Execution of the Truſt, or 
not, 

Therefore it hath been agreed, that if an Fxecutor became Non Compos, Salk. 36. 
that the Spiritual Court may, on Account of this natural Diſability, commit pl. 2. 
Adminiſtration to another, 5 


* 


6. Who, in Reſpect of their Fortune and Circumſtances, may be Executors, 
and thereinof obliging an Executor to give Security, 


t ſeems to be now agreed, that the Spiritual Court cannot refuſe to grant Sal. 36. pl. 1. 
the Probate of a Will to a Perſon appointed Executor, on Account of his 299. Pl 17. 
Poverty or Inſolvency; for, as he is but a Truſtee for the Deceaſed, and ee 5 
ſuch a Perſon as the Teſtator thought proper to appoint ſor that Office <q 

1 gat one — » See Ld. 
without any previous Qualification, the refuſing to admit him Executor Raym. 361. 
would be attended with theſe Inconveniencies: 1/7, That though he has a Salk. 250, 
Temporal Intereſt, yet he cannot ſue for the Debts of the Teſtator before — 
Probate, which may be a confiderable Detriment to the Teſtator's Eſtate, 5. "1.6, 5 
and conſequently to Creditors and Legatees. 24h, That whilſt this Affair 27, c, 594. 
is in Controverſy, there will be neither Executor nor Adminiſtrator againſt pi. 17 1. 595 


whom an Action may be brought to recover Debts or Legacies, 30h, TR. $7 
7 HA 


Skin. 299. 
page But an Executor is conſidered but as a bare Truſtee in Equity; ſo if 
. 777 he be inſolvent, the Court of (a) Chancery will oblige him, as they will 
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if Adminiſtration ſhould be granted to another, it would be a good Plea at 
Law to an Action brought by ſuch a one, that there was a Will and an 


. Executor appointed. 


Skin, 299, 


I. 2. 
— Mod, 9. Holt 305 pl. 4. 2 Show. 286, pl. 282, 3 Salk, 138. pl. 3. 12 Mod, 409. 


Carth. Therefore, where to a Mandamus to the Judge of the Prerogative Court, 
The Kine to grant the Probate of 2 W ill to a Perſon named Executor therein, the Or. 
Sir Richard dinary returned, that he was ay abi iconding Perſon and inſolvent, and that 
Raines, he refuſed to give Caution to pay Legacies bequeathed to ſome of the Teſta- 
Salk. 299- tor's Infant Relations; and a peremptory Mandamus was granted; for the 
= 11 Ordinary has no Authority to interpoſe and demand Caut ion of the Execu- 
ep. 361, 
8. C. and tor, when the Teſtator himſelf required none. 


there ſaid, 

that there had been no Precedents nor Practice of this Nature. 

Show. 293 · So where after Probate of the Will the Executor became a Bankrupt, and 

— and there being a Suit commenced in the Eccleſiaſtical Court to revoke the Pro- 
wuts, 

Salk. 36. pl. bate, and grant Adminiſtration to another, the Court of King's Bench granted 


1 Prohibition. 


Show. 294. any other Truſtee, ro give Security before he enters upon the Truſt. 
(a) Where, 
during the Litigation of a Will in the Spiritual Gore the Court of Chancery, on Suggeſtion that 
the Perſon who claimed as Executor under the Will was inſolvent, ordered that the Debtors to 


the Decealed's Eſtate ſhould forbear to pay any Money till the Matter was ſettled in the Spiritual 
Court. Chan. Ca. 75, 


Chan, Ca, As where the Teftator deviſed a Legacy to J. S. payable at the Age of 
PRs twenty-one Years, on a Bill, — that the Executor waſted the Eftare, 
and pray ing that he might give Security to pay the Legacy when due, it 
was decreed accordingly. 
2Vern.249. $0 where the Teſtator deviſed a Legacy to his Child, an Infant, pay- 
Raus and No- able at the Age of twenty-three, and made his Wife Executrix and Re- 
ble, ſiduary Legatee, and ſhe married a ſecond Huſband and died, and he took 
out Adminiſtration de bonis non, with the Will annexed, (his Wite be- 
ing Reſiduary Legatee) ; and upon a Suggeſtion of Inſolvency, the Court, 
decreed him to give Security to pay the Legacy when it ſhould become 
payable. 


7. Of making Infants Executors. 


Godolph, An Infant may be appointed Fxecutor, but he cannot adminiſter till be 
OF of Exec! is of the Age of Seventeen, (+) during which Tine Adminiſtration is to be 
555. granted to ſome Friend of his. 
(5) For this 

vide Poſtea Letter B) 381. &c. 


\ 


Godolph, 80 a Child in Feure ſa mere may be appointed, and if the Mother 1s 
102. delirered of two or more Children at the Birth, they ſhall be all Execu- 
Off.of Exec OD 


_ , As to Acts done by an Infant in Execution of the Office of an Exe- 
5 *. eggs cutor, it ſeems agreed, that regularly all Acts done by him in this Re- 


Godo)ph. ſpect, beſore the Age of ſeventeen, are not binding, as if he (c) ſells the 


103. Teſtators 
(e) That an 
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Teſtator's Goods, (4, aſſents to a Legacy, (e) receives Debts due to the, 


Teſtator, Qc. cutor before 

| the Age of 
Seventeen cannot ſell a Leaſe for Years, which he has in Right of the Teſtator, with an Intent to 
pay the Debts of the Teftator, and diſcharge the Debts of the Infant himſelf, Rol. Abr. 730.— 
But in Cro, Eliz, 254. it is held, that an Infant Executor, at the Age of thirteen, or other ber- 
ſon by his Order, may ſell Goods to pay Debts, And though ſold tor leſs than worth, yet the 
Sale is good. 3 Leon. 143. & wide Keilw. 5 1. a. (4) That an Infant Executor cannot affent 
to a Legacy unleſs he hath Aſſets to pay Debts, Chan, Ca. 257 (e] Eſpecially beſore the Age 
of fourteen, Off, of Exec. 217. 


But all Things that an Infant Executor do'h after he attains the Age Off.of Exec. 
of ſeventeen, though before the Age of twenty-ane, if done according to 215, 216. 
the Office and Duty of an Executor, will hold good and ſhall bind him, - go 
as = 4 Debts, Suing for and Recovering Debts, Selling the Teſtator's — * 
Goods, Oc. 852. And 

177. 5 Co. 27. Moor 146. 


But if an Infant Executor, after the Age of ſeventeen, but before the Page 378 
Age of twenty-one, gives an Acquittance or Releaſe for a Debt or Du- 0, 
ty owing to the Teltator, ſuch a Releaſe, without an actual Payment to RufePsCate, 
the Infant is (J) void; for if this ſhould be conſtrued good, it would be Co.Lit.172. 
taking away the Privilege which the Law allows Infants to avoid their a. S. P. 
Acts, when they are apparently to their Diſadvantage ; and this which is * 
in Prejudice both to the Infant and to the Eſtate of the Teſtator, cannot ay > 
faid to be done according to his Office as an Executor. Leven it fs 


ſaid, that 

though an Infant may adminiſter at ſeventeen, yet he cannot commit a D-waftavit till he is twenty- 
one, Vern. 328.— And the Author of the Off, of Exec. 213-14. inclines to think, that an 
Infant's Conſent to a Legacy, though after the Age of Seventeen, is not good, eſpecially if it may 
ſubject him to a Devaſtavit, as it may do when there are not Aſſets ſufficient to pay Debts. (J) 
So if a Bond be forfeited, and the Infant Executor receives only the principal Sum without the 
Penalty, and gives a general Releaſe of all the Debt, this Releaſe at Law is no Bar of the Penalty. 
Cro. Car. 490, Kniveton and Latbam. 


f an Infant Executor ſues or is ſued, he muſt regularly appear by his But for this 
Guardian and not by Attorney, for by Law he is diſabled to make an At- vide Tit. In- 
torney ; for if he ſuffers by the Neglect or falſe Pleading of his Attorney, Jar «nd 


Age, and 


he has no Remedy againſt him, where he 


may appear 
by Attorney being joined with others, who are of full Age, vide Cro. Eliz. 541.. Poph. 2130. 
Cro, Jac. 441, Mod. 47, 298. 3 Bulſt. 180. Vent. 102. Sid. 449. Lev. 299. 2 Saund, 212, 
Yelv. 130. Lev, 181, Cro, Eliz. 378, Carth. 122, Salk. 205. pl. 1. 4 Mod. 7. 


8. Of a Feme Covert Executrix. 


A Feme Covert may be appointed Executrix, and in the Spiritual gg ,rexec. 
Courts the is conſidered as Feme Sole, capable of ſuing and being ſued with- 202. 
out her Huſband ; and therefore it ſeems, that according to their Law Godolph. 
ſhe may take upon her the Probate of the Will without the Aﬀent of the 110. 
Huſband who hath no Right to interpoſe or meddle in the Affair. 

But by cur Law, Huſband and Wife are conſidered but as one Perſon, K 01, 122 
and as having one Mind, which is placed in the Huſband as moſt capable And. 117. 
to rule and govern the Affairs of the Family, and therefore the Wife can Off. of Exec. 
do no Act, which may prejudice the Huſband, without his Conſent and 203. 
Concurrence: Hence the Huſband muſt be joined in all Actions by 
or againſt his Wife; and conſe ly a Wife cannot, by our Law, 
take upon her the or E xecutorſhip, without the Conſent of her 


4— 
Therefore 


. — — . 


EX ECU TORS ax» ADMINISTRATORS. 


Off. of Exec. Therefore it ſeems, that if a Wife, who is made Executrix, is cited in 

wall > the Spiritual Court to take upon her the Executorſhip, and the Huſband 
appears and refuſes his Conſent thereto, if afterwards they proceed to 
compel her, a Prohibition will be granted. 

Godolph, Alſo a Wife cannot, againſt her Conſent, though her Huſband is will. 

199, 110, ing, be compelled to take upon her an Executorthip ; but if the Huſband 
adminiſters, the will be bound by it during the Coverture. | 

Godolph, So if a Wife adminitters, though agaiuſt the Couſent of the Huſband, and 

110. an Action is brought againſt them, they are eſtopped to ſay, that the Wiſe 
was not Executrix. 

1 So if a Feme Sole be made Executrix, and ſhe marries before ſhe inter- 

Godolph, meddles with the Eftate, and her Huſband adminiſters ; this is ſuch an Ac- 

110. ceptance as will bind her, and the can never afterwards refuſe it. 

Of ofExec, ft is faid, that a Feme Covert Executrix may, without the Conſent of 

195 9. her Huſband, make a Will, and appoint an (a) Executor as for thoſe 


but 8 . | 
re rae Things which he hath as Executrix, for the has them in auter droit. 


band's 
Conſent is neceſſary to make the Will of a Feme Covert good, wide Tit, Deviſes, Letter (A), 
(a) May make her Huſband ſuch Executor. Godolph. 110. 71 5 


9. | Of making Creditors Executors, 


72 H. 4.21. A Debtor may make his Creditor Executor, and in ſuch Caſe the Exe- 


E cutor may retain ſo much of the Teſtator's Aſſets, as will ſatisfy himſelf ; 
Off. ock xe. but this muſt be underſtood where the Debt is in an equal Degree with ſuch 


41, Creditars ; for if he be a ſimple Contract Creditor, he cannot retain againſt 
Godolph. a Creditor by Specialty, or any other of a ſuperior Nature. | 
115, 

Salk. 304. 

Godb, 216. Hob. 10. Cro. Car. 372. Jen. 345, Keilw. 59. 


Page 379 80 if Adminiſtration be (4) granted e eee he may ee ſo 
Gcdolph. much of the [meſhes Aﬀore, as will ſatisfy Himſe! ; bur this alſo muſt be 
GE fxec, underſtood as to Creditors in equal Degree. 

31. (6) Bot Be? 


an Executor de for torr, who is a Creditor, cannot retain, becauſe this would be allowing him to 
take Advantage ot his own Wrong, 5 Co 38. Caulter's Cauſe. f 


Rs 


* — - - * — = _ a4 


+ But it he can obtain Adminiſtration as a { r24itor, though after Action brought againſt him, 
but before Trial, he may retain, and give his own Debt, and ſuch Retainer in Evidence on plene 
Aadminifiravit; tho* the Plea was picaded, and Iffuc joined, before fych Adminiſtration obtained, 
See injra 391. | 
Rol. Abr. Alſo ſuch an Adminiftrator, who is a Creditor by Specialty, may 
940. bring an Action of Debt againſt one who poſſeſſes himſelf of the Inteſtare's 
Ahoy and Goods as Executor de ſon tort, with an Averment, that none of the Goods 
3 4, came to his Hands o ſatisfy the Debt; for though he may bring Trover 

or Treſpaſs againſt him as Aduiniſtrator, yet as againft a Stranger he is not 
depriyed of this other Remedy; tor the Reaſon why the Debtor's making 
the Creditor Executor, or his taking out Adminiſtration, is faid to ſuſpend 
"IA or extinguilh the Action, is on Suppolition of Aſſets. | | 
Rel. Abr o if there are no Aſſets, ke may ſue the (c, Heir of the Obligor, where 
940. the Heir is bound. 
(-) So if a : 
reditor is made Executor with others, he may ſue the others, eſpecially if he hath not adminiſtered. 
OF, of Exec. 32. Godolph. 115. & wide Cro. Car. 372. Jon. 345. 


80 if A. and B. be jointly and ſeverally bound to C. and A. makes C. his 


Executor (or as the Caſe was) makes D. his Executor, who makes C. his 
Exc- 


3 Reb. Rep 
116. 
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Executor ; in this Caſe, if C. has not received Satisfaction of the Aſſets of 2 Lev. 73. 
I he may ſue B. for, being jointly and ſeverally bound, he may ſye which Cc and 
of them he pleaſes, tho Debt be one, yet Obligations are ſeverai, and no Croſs, 
Aſſets appear of the Value of the Debt to retain, and there might be a 


Judgment agaialt which he could not retain, 


10. Of making Debtors Executors. 


It is laid dawn as a general Rule, that if a Creditor makes his Debtor can _ , 


Executer, it is an (c) Extinguiſhment of the Debt, for he cannot ſue ; Cs 40. 
himſelf, in Need- 

- | ham's Caſes 
Off. of Exec. 30. Godolph, 113. (c) For being a Perſonal Action, and once ſuſpended, it can- 
not be revived again, Hob, 10 But though it is a Diſcharge of the Action, yet the Debt 
is Aſſets, and the riaking him Executor does not amount to a Legacy, but to Payment and a Re- 
leaſe. Salk. 306. per Halt Ch. Juſt. 


But if a Perſon dies inteſtate, and the Ordinary commits Adminiſtra- 5 Co. 136. 
tiou to a Debtor, the Debt is not thereby (4) extinguiſhed, for he comes Salk. 306. 


into the Adminiſtration by the Act of Law, whereas the other is the Act 6 
of the Party. hs _— 


i therefore if 
an Obligor adminiſters to the Qbligee, and makes his Executor, and dies, the Creditor of the 
Obligee may well bring an Action againſt him, Sid, 79, | 


If the Debtee makes the Debtor and another Co-executors, and one 8 E. 4. 3. 
of them makes his Executor and dies, the ſurviving Co-executor ſhall not 20 E. 4. 27. 
have an Action to recover the Debt againſt the Executor of the Debtor, — _ 
becaufe the Debt was once extinct ; for it could not be brought but in the FEY 
Names of both the Co-executors, notwithſtanding (e) one alone adminiſ- (% it the 
tered; and it could not be brought in both their Names, becauſe the Deb- Obligee 


tor could not ſuc himſelf, makes the 

| Obligor 
and others his Executors, and the Obligor refuſes, but the others adminiſter, and the Obligor dies 
firſt, yet the Debt is releaſed ; for the Obligor, notwithſtanding the Refuſal, might have come in 
and adminiftered, and the Probate by the others was for his Benefit. Salk, 308. per Holt. 


So where A. being bound in an Obligation to B. B. makes A. his Execu- Salk. 299. 
tor, who adminiſters ſeveral of the Goods, but dies before Probate of = v 
the Will, and Adminiſtration to B. being granted to J. S. he brought fey 
his Action againſt the Heir of A. but it was held, that the Debt was releaſ- ford. 
ed * in this Caſe, though 4. never proved the Will; for by adminiſtring as page 380 
Executor he was complete Executor for this and ſeveral other Put poſes. 

But all theſe Caſes of Extinguiſhment by making Debtors Executors, muſt Cro. Car. 
be underſtood where there are Aſſets ſufficient to diſcharge and ſatisfy the 373 F 
Teſtator's Debts and Legacies, 9 * 

Therefore, where a Debtor and another were made Executors by the ve. : 60 
Debtee, who by his Will appointed, that cut of the Debt due to him they Fd. and 
ſhould pay a certain Legacy, it was adjudged, that as to that Legatee this Rumcey. 
Debt was not extinct, but that it remained Aſſets to pay Legacies as well as 
Debts; and this being a Legacy, and properly recoverable in the Spiritual 
Court, the Court of B. R. refuſed to grant a Prohibition to a Suit for it 
there, and the rather in this Caſe, becauſe it was expreſsly deviſed to be 
paid out of the Debt. | 

So in a late Caſe, where the Teſtator deviſed ſeveral Legacies, and amongſt Seh and 
the Reft gave conſiderable Legacies to his two Executors, to whom alſo he Brown, de- 

| deviſed 
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creed and deviſed the Surplus of his Eſtate; and there being a Debt of 3oool. due 
affirmed in by Bond to the Teſtator from one of the Executors, he inſiſted, that, there 
33 being ſufficient Aſſets to farisfy all the Legacies, this 3oool. ſhould 
March1734, hot be brought into the Surplus of the Teſtator's Eſtate, but that the ſame 
Caf, Temp, was extinguithed for his Benefit by his being made Co-executor ; and that 
Talb. 240, though the Surplus of the Eſtate was deviſed to them both, yer that this 
Oc. Debt could not be taken to be Part of that Surplus, being before extin- 
3 Str. guiſhed; but it was decreed, that the 3000l. (a) ſhould be taken as Part of 
Fi:zeib, the Surplus of the Teſtator's Perſonal Eſtate, and botk Executors equally 
126 intitled to the ſame; for though in ſome Books the Teſtator's making a 
(a) Chan. Debtor Executor is ſaid to be an Extinguithment of the Debt, becauſe an 
* Executor cannot ſue himſelf; yet it was never doubted, but that ſuch a Debt 
1 remained Aſſets to ſatisty Creditors, and was alſo reſolved to be Aſſets to 
ſatisfy Legacies ; and this Deviſe of the Surplus and Reſidue of the Teſ- 
tator's Eſtate being as much a Legacy, and as well recoverable in the Spi- 
ritual Court, as any particular Legacy, it was but fitting, that, ſince the 
Courts of Equity claim now a concurrent Juriſdiction with the Eccleſiaſtical 
Courts in Matters of this Nature, there thou the ſame Meaſure of 
Juſtice in both theſe Courts. | 
11 H. 4.83. If the Debtee make the Executrix of the Debtor his Executrix, and 


Cro, Car. dies, this is no Extinguiſhment of the Debt, becauſe the Executrix is 
— intitled to the ſame, not in her (4) own Right but in the Right of 


(5) But if another, 

the Obligee 

takes the Obligor to Huſband ; this is an Extinguiſhment of the Debt, becauſe it would be a vain 
Thing for the Huſband to pay the Wife Money in her own Right, Co, Lit. 264. Salk. 306.— 
But if the Executrix of the Obligee takes the Oblizor to Huſband, this is no Extinguiſhment of 
the Debt, for he may pay Money to her as Executrix, becauſe, if ſhe lays the Money ſo paid to her 
by itſelf, the Administrator de bonis non of her Teſtator (if ſhe dies inteſtate) ſhall have that Mo- 
ney as well as any other Goods that were her Teſtator's. Leon. 320, Moor 236, Salk. 306. 


2 Mod. Under this Head of making Debtors Executors, it may be proper to ob- 
3'5- ſerve, that if a Debtor be in Execution, and the Plaintiff dies, by which 
J 7% Baili”s pe Right of Adminiſtration deſcends upon the Debtor ; in this Caſe he can- 


Ste 12 Mod. Dot be diſcharged upon a Habea Corpus, becauſe Non conflat de perſona; nei- 
©, 205. ther can he give a Warrant of Attorney to acknowledge Satisfaction; and 
: therefore it ſeems moſt adviſeable to renounce the Adminiſtration, and get it 
granted to another, and then he may be diſcharged by a Letter of Attorney 

trom ſuch Adminiſtrator. 


«Page 381 (B) Of the different Kinds of Exetutozs and 
Adminiſirato;s : And herein, 


1. Of an Adminiſtrator durante minoritate of an Infant Executor or 
Adminiſtrator, | 


1. Who may be ſuch an Adminiſtrator. 


Godolph, IF one makes an Infant his Executor, or dies Inteſtate, and the Right 
102. of Adminſtration devolves upon an Infant, in theſe Cafes the Ordinary 


5 Co. 29. is to grant Adminiſtration during the Minority of the Infant, i. e. in the 
firſl 
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firſt Caſe, till he arrives at the Age of Seventeen, when by the Civil Law 
be may be Exeeutor, and in the latter till he arrives at the Age of 'Twenty- 
one, when only he is fit to be a Truſtee, becauſe an Intant cannot, before 
his full Age, give Bond to adminiſter faithfully, and it is the Age by 


Common Law. 
And as ſuch an Adminiftrator is but in Nature of a Curator for the In- Grandiſer. 


fant in Civil Law, and has no Intereſt or Benefit in the Teſtator's or Inteſ- 44 Lover, 
tate's Eſtate, but in Right of the Infant; it has been always beld diſcre- 385. 
tionary in the Ordinary to whom to grant it, and therefore it hath been 
frequently () adjudged, that he is not obliged within the Statue, a) Hob 

4 — . .2 50. 
21 H. 8. c. 5. to grant it to the next of Kin either of the deceaſed, or the Vent. 219. 


Infant. $ Mod. 244, 
327. 

Ld, Raym. 262, 338, 667, 68 5. 2Ld. Raym. 1073, Salk. 36. pl. 1. 299. pl. 1. Show. 294. 
See 6 Mod. 304. Vern. 25, 256, 326, 307. 10 Mod. 21, 105, 386. 11 Mod. 137. pl. 4. 
145. pl. 2. 223. pl. 18. 12 Mod. 164. See Carth. 446. 5 Mod. 395. Comb. 475. Salk. 29, 
39. pl. 7. 12 Mod. 50 1. Comyns Rep. 112, 159. pl. 107. Fitzgib. 110, 125, 303. 2 Will. 
Rep. 576. pl. 188. 3 Will. Rep. $1, 166, 337. Comyns 96. Pl. 65, 110. pl. 72. 150. pl. 102. 
159. Stra. 73, 481, 552, 667, 703, 2 Stra. 357, 892, gil, 956, 361, 1137. 


If 4. makes B. his Executor, and B. makes C. an Infant Executor, and Cro. Eliz. 


8 . 2 - 4 211, 
Letters of Adminiſtration are granted to J. S. during the Minority of C. 3 


S. cannot bring an Action againſt a Debtor of the firſt Teſtator by — 


Virtue of this Adminiſtration, nor hath he Authority to meddle with 
his Goods. 

If an Infant, and one of full Age, are made Executors, he who is of, Lev. 239. 
full Age may take out Ad miniſtration durante mineritate of the Infant, 240. 
and may declare his Executor or Adminiſtrator durante minoritate, and 
there is no Abſurdity in this Caſe, that there ſhould be an Executor 
and Adminiſtrator to the ſame Party, and this is only to enable him to 


ſue alone.* * If there 

are ſeveral 
Executors, all muſt join in the Action. Neg. 140. a. b. That is the Reaſon of the Rule laid 
down in the Text. Tho* ſome do not prove the Will, but refuſe before the Ordinary, 9 Co, 
37. 1 Lev. 161,,—As to one of them being an Infant, fee farther. 2 Sand. 213. 1 Sid, 449. 
1 Brownl, 107, Yelv, 130. Alſo 2 Lev, 235, 240. cited above, if any of the Executors 
have not proved, and the other is about to bring an Action, the Executors who have not proved 
muſt beſummoned and ſevered. In an Action againſt an Executor, he cannot plead that 
there is another Executor, not named, unleſs he thews that the other hath acminiſterec, 1Ley, 
161, 9 Co. 37. b. Clift, 15, As to Summons and Scverance, lee poſt. 396. 


2. What Acts he may do. 


It ſeems to be agreed, that though an Adminiſtrator durante minoritate 
hath bu: a limited and ſpecial Property in the Eftate of the deceaſed, vet Rol. Abr 
he may do all Acts which are incunibent on an Executor, and which are for 910. 
the Advantage of the Infant and Eſtate of the deceaſed, and thereofore he — *ny 35- 
: * - &. 30. 
may ſell Bona Peritura, as a DailifF may, ſuch as fat Cattle, Grain, or any ( Elz 
Thing elſe which may be the worſe for Keeping; ſo he may (5) aſſent to is. 


a Legacy, and may ſue and be ſued, | Godb. 104. 
) But not 


unleſs there Aſſets to pay Debts. 5 Co. 29. a. 


But cannot do any Thing to the Prejudice of the Infant, and therefore 5 Co. 29. 


he cannot ſell the Goods of the deceaſed any farther than they are neceſſary - 2 411 


Prince's Caſe, 
Ero. Eliz. 217. 2 And. 132. 3 Leon. 278. S. C. & vide 6 Co, 67, b. in Sir Meyle Finch's Caſe, 
2 Diverfiry tatren, where Adminiſtration is granted durante mineri ætate Executoris, in ſuch 


for 
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for Payment of the Debts, nor can he otherwiſe fell a Term for Years dur. 
Page 382 ing the Minority of the Infant, for the Words of his Authority are, 24. 
ſpecial Man- niniſtrationem omnium © fingulorum bonorum ad optes, commtodum & uutilite. 
ner as this „ 2 8 COS a £& alt tlio | 
Cafe of bem executricis duramte ſua minori & late, & nom aliter nec modo committi. 
Prince's is; Au, Oc. 
und when 
ſuch Adminiſtration is granted in a generul Manner; for in the firſt Caſe fuch Adminiſtrator 


cannot make Leaſes of any Term veſted in the Executor, but in the other Caſe he may, and they 
ſhall be good till the Executor attain the Age of ſeventeen, and until he enter, 


Rot. Abr. If Adminiftration durante minoritate be granted to A. and afterwards re- 
910, 911. pealed and granted to B. who obliges A. to account to him, and afterward; 
| gives hima Releaſe ; this Relcaſe will not . bind the Infant, for this does 

not appear to be for the Benefit or Advantage of the Infant. 

Latch 267. If an Adminiſtrator durante minoritate waſtes the Aſſets, the more proper 
3 3+ Way to charge him is by Action on the Caſe by che Infant when he comes 
Sid. * Age; alſo by ſome Opinions he may bring Detinue againſt him for thoſe 
6 Co. 18. b. Goods which he till continues in his Poſſeſſion, or he may oblige him to 
See g Med. account inthe Spiritual Court, but cannot bring a Writ of Account againſt 
66. 10 Mod. him at Law; neither is he chargeable in any Action at the Suit of a Cre- 
*54, 324+ ditor, after the Infant comes of Age, but fuch Creditor may ſue the Infant, 


= Maa? who has his Remedy againſt the Adminiſtrator. 


291, 411, : 

496, 527, Poſt. 410. Salk. pl. 16. Ld. Raym. 338, 678. Gilb, Eq, Rep 190. Fitzgib. 
77. Vern. 143, 293, 457. Ch. Prec. 534, 540. Comyns 110. pl. 72. 159. pl. 109, 2 
Will. Rep. 295. pl. 73. 131. 201. pl. 46. 678. pl. 195. 430, 730. 2 Will. Rep. 81, 296, 
298, pl. 81. 447, (620.) 665, 3 Will. Rep. 323, 324, 399, 400, 402. 


Hob. 250. If an Adminiſtrator durante minori etate of her Infant Daughter Execu- 
—— 3 trix, gives ſeveral Bonds to the Teſtator's Creditors for their Debts, and 
8 a Glteretakes a ſecond Huſband, the Huſband may retain, as his own, ſo much of 
is added, the Goods of the Teſtator as amounted to the Value of the Debts paid and 


how the undertaken by the Wife. 
Caſe would g 1 
be if the Wiſe died, by which the Huſband would be no longer chargeable, & vide Raym. 484. 


Comb, 465. in Ain be brought againſt a ſpecial Adminiſtrator, and the Ad- 
2 Pr miniſtration determines pending the Action, he ought to retain Aſſets to ſa- 
ce Cart. tisfy the Debt which is attached on him by the Action. 


See Cart. 
432, La. 
Raym. 265. 


3. At what Time the Authority of an Adminiſtrator durante minoritate 
determines, 


5 Co. 29. It has Leen already obſerved, that there is an eſtabliſhed Difference, 
mags N where Adminiſtration is granted to one as Guardian to an Infant, who hath 
"pag e. a Right to edminiſter, but is incapable to take it by Reaſon of his Minority, 
Cro, Car. and where an Adminiſtration is granted during the Minority of an Infant 
516, Executor; that in the laſt Caſe the Adminiſtration determines as ſoon as 
Carth. 446. the Executor atta ins the Age cf ſeventeen Years ; but in the othet Caſe it 


Comb. 475. continues till the Infant attains his full Age. 
Salk. 29. 


pl. 1. 
5 Mod, 395. Ld. Raym. 338, 667. 12 Mod, 194. 501, Comy. Rep, 112, 159. pl. 107, 


160. 
Alſo 


e- 
ds 
Jes 


$ 


|. 
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Alſo it ſeems agreed, that, if Adminiſtration be granted during the Mi- 
nority of ſeveral Infants, it determines upon the coming of Age of any 
one of them; and it is laid (2 down by my Lord "Coke, that Admiſtra- ts) In 
tion granted during the Minority of an Infant Executrix ceaſes upon her Prince's 
Marriage. Caſe, 5 Co, 

But as this Matter was fully debated in a late Caſe, I ſhall here inſert 29- 
ſo much thereof as relates to this Point. 

One made his Will, and therebv, after ſeveral ſpecifek and pecuniary 7x verſus 
Legacies, gave and deviſed the Refidue and Remainder of his Perſonal Lord Straf- 
Eſtate to his four Nieces, and made J. F. his Executor, and died; the, Hil. 
Executor proved the Will, and aſterwards died inteſtate, and thereupon 8 
Adminiſtration de bonis non. Q cum teſtaniento anneæs was granted to the aſjiſted by 
Plaintiff during the Minority of the four Nieces; the reſiduary Legatee, Lord Ch. 
one of the Nieces, married a Perſon who was of full Age; but the herſelf Juſt. Raye 
was an Infant under the Age of rwenty-one Years, though above ſeventeen; — on 
and Sir Henry Joſmſon, in the Year 1696, having given the Teſtator a pro- eee 
miſſory Note for the Payment of gool. and upwards, by his Will in 1719, 
gave and deviſed all his Real and Perſonal Eſtate to William Guidott, Eſq; page 383 
ſor the Payment of his Debts, Legacies, and ſubject thereto, in Truſt for 


ſuch Child or Children as the Defendant, the Lord Strafford, ſhould have 


by his Lady, who was the only Daughter and Heir of Sir Henry Johnſon, to 
whom he had'been married about fix or ſeven Years; and in the {ame Year 
1719, Sir Henry Joknſon died, Mr. Guidott, the Executor, renounced, and 
the Lord Strafford's Children being Infants of tender Years, the Lord Straf- 
ford took out Letters of Adminittration cum teſtamento arinexo, during the 
Minority of his Children, to Sir Henry Poumſon; and there being likewiſe 
a Bond given by Sir Henry Jo/mſon to the fame Perſon, for Payment of a 
further Sum of Money, the Plaintiff Jones brought an Action of Debt up- 
on the Bond in the Court of Exchequer, to which the Defendant, the Lord 


Strafford, pleaded Solwvit ad Diem; and-alfo by Leave of the Court pleaded 


further as a double Plea, purſuant to the Act for Amendment of the Law, 
that he had fully adminiſtered, pretergram ſuch and fuch Judgments, to ſe- 
veral Perſons, and that he had not Aſſets uu ſufhcient to pay and (ſatisfy 


thoſe. Judgments ; upon this Plea the Plaintiff Fines brings his Bill for a 


Diſcovery and Account of Aſſets, and the rhree Nieces, who were Infants 


and unmarried, and likewiſe the married Niece, who was alſo an Infant, 


and her Huſband, were Co-Plaintiffs in the Bill. To this Bill, which was 


not only for a Diſcovery of Aſſets of Sir Henry Joumſen, but likewiſe for 


Payment and Satisfaction both of the Bond-Debr, and likewiſe of the 
ſimple Contract Debt due on the Note, the Defendant, the Lord Strafford, 


put in a Demurrer, which was, that by the Plaintiff's own ſhewing in their 


Bill it appeared, that one of the Nieces was married, and therefore having 


a Huſband capable of acting for her, the Adminiſtration granted to the 
Plaintiff Jones, during the Minority of the four Infants, was determined; 


and the Queſtion was, Whether, one of the four Nieces being married, and 
her Huſband of ſull Age, the Adminiſtration granted to the Plain- 
tiff Jones, during the Minority of the four Nieces, determined, though the 
herſelf was ſtill under the Aye of twenty-one Years. It was agreed on all 


Hands, that where an Infant is made Executor, and Adiminiſtration is grant- 
ed during his Minority, that ſuch Adminiſtration ceaſes ip/o fudo, when the 
Infant attains the Age of ſeventeen Years ; and the Opinion of Lord Cate, 
5 Co. 29 in Prince's Caſe, was cited, that fo it would likewiſe, if ſueh Infant 


Executrix, being under ſeventeen, ſhonld marry, becauſe her Huſband 
was capable of acting for her; and it was argucd for the Defendant, that if 
this were ſo in caſe of an Infant Execitrix, there was the ſame Reaſon: for 
it in the preſent Caſe, where one of the four Nieces, during whoſe Mino- 
rity Adminiſtration cuz teſlamento anneæs was granted, was martied ; that 

It 
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It was agreed on the other Hand, that, whenever any one of the four Niece, 
attained the Age of twenty-one Years, the Adminiſtration ceaſed, and 
there was the ſame Reaſon when one of them married and had a Huſbang 
capable of acting for her; that this was to be reſembled to the Caſe of 2 
Guardian at Common Law; and that if an Infant Feme married, the Gyar. 
dianſhip was determined, becauſe the Huſband was immediately on the 
Marriage become her Guardian; and it would be inconſiſtent that ſhe 
ſhould at the ſame Time be under the Power of another Guardian; fo here 
ſhe, from her Marriage, became under the Care and Guardianſhip of her 
Huſband, and he was capable of acting ſor her, and conſequently the Ad. 
miniſtration granted during the Minority of the four was then determined 
in the ſame Manner as if the had attained her Age of twenty-one Vear; 
and then the Plaintiff Fones, during the Minority of the four, had no 
Right to bring this Bill, agd that the Demurrer was good; and for this 
were cited 5 Co. 29. Prince's Caſe, 6 Co. Sir Moyle Finch's Caſe, 1 Salt. 
39. and that the only Caſe againſt it was 2 Jon. 48. and they alſo cited the 
Opinion of Juſt, Twiſden, 1 Vent. 103. But on the other Side it was argued, 
and the Court was clear of Opinion, that the Adminiſtration in this Caſe 
did not determine by the Marriage of one of the four Nieces ; they faid, 
Page 334 * that it was by no Means clear, even in the Cafe of the Infant Executrix, 
that, if ſhe married under the Age of ſeventeen, the Adminiſtration 
granted during her Minority was thereby determined ; that this was not the 
principal Point in Prince's Caſe, but only the Opinion of, or an Obiter 
Caſe put by, my Lord Coke ; that the ſame Caſe was reported in Cro. Eliz, 
718. and 1 And. and there nothing faid of it; that in the Office of Execu- 
tors, ſuppoſed to be written by Juſtice Doddridge, he much marvels at this 
Opinion of the Lord Cole; that in the Spiritual Courts, where theſe Admi- 
niſtrations are granted, they take no Notice of the Huſband, nor will in 
ſuch Caſe grant Probate of the Will or Adminiftration to him, but look 
upon the Wife as to this Purpoſe as a Feme Sole, and that the only Power, 
which the Huſband hath in theſe Caſes, is derived to him from the Com- 
mon Law, by which he is in many Caſes enabled to pay and receive, and 
to act for his Wiſe ; but the Property of none of the Goods or Chartles, 
which the Wife hath as Executrix or Adminiſtratrix, is veſted in him; for if 
the ſurvive, they likewife ſurvive to her, and if the dies firſt, there muſt 
be an Adminiſtration de bonis non of her Teſtator granted to another; and 
if this be ſo in the Caſe of an Infant Feme Executrix, that the Adminiſtra- 
tion granted during her Minority does not ceaſe by her Marriage, much 
leſs in the preſent Caſe ; for here the Adminiſtration is granted to the Plain- 
tiff Jones, donec una earum quatuor vigeſimum primum ann #tatis altigerit ; 
ſo that, by the expreſs Words of the Adminiſtration, it is not to determine 
ſooner ; and though it does then determine, when any one of the four at- 
tains her Age of ewenty-one Years, that is not the preſent Caſe ; for here, 
though the is married, yet the is ſtill under twenty-one, and the Huſband 
has nothing to do with it; he, by his Marriage, is not become next of Kin 
to the Teſtator, nor will the Spiritual Court grant Adminiſtration to him; 
and if the Marriage were to be a Determination of the firſt Adminiſtration, 
he could not ſucceed to it, for in that Caſe the Adminiſtration could only 
be granted to the Wife ; nay, thev would not grant it to the Huſband and 
Wife jointly ; that the Wife, in this Caſe, was not intitled to the whole 
Perſonal Eſtate, as an Infant Executrix is, but only to her own undivided 
fourth Part, and tho? the Spiritual Court may grant Adminiſtration as to 
a particular Thing, or in a particular Place, yet they never grant Admi- 
niſtration as to an undivided third or fourth Part of the ſame Thing; for 
then who ſhouid bring the Action for it, as of a Horſe, or other intire 
Thing ? The Huſband in this Caſe would be intitled but to a fourth Part 
of it in Right of his Wife; and muſt there be ſeveral Adminiſtrations 


granted 


0 
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granted for one and the ſame Thing? This would be abſurd, as well as to 
Actions to be brought by them, as to Actions brought againſt them; that 
if the Adminiftration is determined by the Marriage, it will be to no Man- 
ner of Purpoſe for an Application to the Spiritual Court; they will not 
grant it to the Huſband, and the Wife being ſtill under Age, they muſt grant 
it to ſome other Perſon during the Minority of her and her three Siſters, as 
ir was before; and then it would be doing a vain Thing to determine it; 
that the Spiritual Court by 31 E. 3. fl. 1. c. 11. is to grant Adminiftration to 
the next of Kin, which the Huſband 1s not in this Caſe ; that the Law takes 
Notice of an Executor before Probate, and he may do ſeveral Things before 
Probate ; but the Power of an Adminiftrator is derived to him only by the 
Letters of Adminiſtration ; that if the Huſband has no Right to claim the 
Adminiſtration in this Caſe, no more has the Wife; for ſhe being ſtil! 
under Age as well as the other Nieces, the Court will grant Adminiſtra- 
tion to none of them; or, if they would, might grant it to any of the 
others as well as to her, it being in the Diſcretion of the Ordinary; and if 
the Spiritual Court ſhould grant Adminiſtration to the Huſband, that is 
not de Jure, that he is intitled to it, but they may grant it to him as they 
would to any other Perſon, So the Court was ef Opinion, that Jones 
ſtill continued Adminiſtrator during the Minority of the four Nieces, 
notwithſtanding the Marriage of one of them, and that ſuch Adminittra- 
* tion did not determine till one of them came to the Age of twenty one # Page 383 
Years, and ſo over - ruled the Demurrer. 

Although it ſeems clear, that the Authority of an Adminiſtrator durante Hob. 251. 
minoritate of an Infant Executor determines at Seventeen, and that- of an Cro. Jac. 
Adminiſtrator durante minoritate of an Infant, who is intitled to Admini- 4 
ſtration, at the- Age of Twenty-one ; yet if an Action be brought againſt — * 
ſuch an Adminiſtrator, the Plaintiff in his Declaration need not aver, 5 Co. 29. a, 
that the Infant is ſtill under thoſe Ages, for this is a Matter more properly Kol. Abr. 
within the Conuſance of the Defendant, and if his Power be determined, 91%. 
he ought to thew it; but he cannot object it, eſpecially after he has taken Ye. 128. 
Iſſue on another Point, which is an Admiſſion that his Authority ſtill 
conrinues. 25 Soba | 

But it is (a) ſaid, that if ſuch an Adminiſtrator brings an Action, he (a) Hob. 5 12 
muſt aver, that the Infant is ſtill under Age, becauſe it is a Matter within Cro. Jac. 
his Conuſance, and the Thing that intitles him to the Action; but in this 4 3 
Caſe alſo it hath been (5) adjudged, that the Deſendant muſt take Ad- 20% Pe 
vantage of this Omiſtion by way of Plea or Demutrer, and cannot object Rol. Rep, 
it after he has joined Iſſue with him on another Point, which admits the 400. 
Continuance of his Authority. 6 o. Car. 

But if an Action of Debt be bronght againſt an Adminiſtrator generally, Comb. 465. 
and the Defendant pleads in Abatement, that Adminiſtration was granted Td. Raym. 
to him during the Minority of his Wife, he muſt aver, that the Wife is ſtill 82 472 
living, for though he was a Special Admiaittrator at firſt, yet if his Wife Soares and 
were dead, he might be Adminiſtrator generally, as the Declaration ſup- Crofts, 
poſeth. | 

It ſeems to be clearly ſettled, that if an Adminiſtrator durante minoritate Rol. Abr. 
brings an Action and recovers, and then his Time determines, that the Exe- 888-9. 


cutor may have Scire facias upon that Judgment. ro. Car. 
227. 


2 Brownl. $3, Codb. 104. Lev. 181. Keb. 750. Vern. 25 


Alſo it hath been held, that if ſuch an Adminiſtrator obtains Judgment, 2 Lev. 37. 


he may bring a Scire facias againſt the Bail, and they cannot object, that — 


but per Hale, in this Caſe, if after the Infant came of Age he had ſued out Execution upon the 
Principal Judgment, it might have been a Queſtion, whether that ought to be ſued out by him, 
or by the Infant. 
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the Inſant is of full Age; for the Recognizanc? being to the Adminiſtrator 
himſelf by Name, though he be Adminiſtrator durante minori ætate tantun ; 


yet he may have a Scire facias againſt the Bail, 


2. Of an Adminiſtrator de bonis non, where the firſt Adminiſtrator dies, or 
the Executor dies inteſtate, or witkout Probate of the Will, And 
herein : | | 


1. In what Caſes Adminiſtration de bonis non hall be granted, and to whim. 


Theſe Kind of Adminiftrations are granted in the following Inſtances : 
Swinb. 396. 1 If a Perſon dies Inteſtate, and Adminiſtration is granted to J. S. who 
Rol. Abr. dies without having adminiſtered all the Inteſtate's Goods, in this Caſe the 
905. Ordinary muſt grant Adminiſtration of the Goods unadminiſtered to an. 
Vaugh. 182. other; for the firſt Adminiſtrator cannot continue the Truſt repoſed in him 
to his Executor or Adminiſtrator, becauſe he has no Intereſt but what he 
derives from the Act of the Ordinary. | 
Rol. Abr. 2. So if an Executor dies Inteſtate, Adminiſtration % Bonis non cum 
907. teſtamento annexo of the Teſtator muſt be granted by the Ordinary, for 
Vaugh. 182. they are not devolved on the Adminiſtrator of the Inteſtate, becauſe he 
had them in auter droit, in order to diſcharge the Truſt repoſed in him; 
*Page 386 * but if the Executor makes his Executor, then the Truſt is devolved on 
him; and after Payment of the Debts and Legacies of the firſt Teſtator, he 
has an abſolute Property in the Goods, 
Rol. Abr. 3. If the Executor dies before Probate, tho he () adminiſtered in Part 
909. by diſpoſing of the Teſtator's Goods, Cc. yet his Executor cannot be 
Salk. 305. Executor to the ſirſt Teſtator; but in this Caſe there is not an Admini— 
5 J Becauſe {tration de bonis non adminiſtrat granted, but an immediate Adminittration, 
the Admini- becauſe the Executor died ante onus Executionis te/lamenti ſuper je ſuſceptun, 


ſtring is an Which is the Foundation the Spiritual Courts proceed upon. 

Act in Pais, 

of which the Spiritual Court cannot take Notice, yet the Acts done by the Executor are good. 
i Salk. 308. per Holt. 


9 Co. 47. 4. So if an Executor (5) refuſes Adminiſtration with the Will annexed, 
Henſo&sCafe,it is to be granted to another. 
(6) An Exe- x 


cutor may rencunce, but cannot affien over the Executorſhip, becauſe it is a Perſonal Truſt 
Vaugh. 182.—Alſo where an Executor before Frobate poſſeſſed himſelf of the Goods, paid a Debt, 
and converted ſome of the Goods, and after, hefore rhe Ordinary, reſuſed; and upon ſuch Re 
fuſal the Ordinary granted Adminiſtration to the Widow of the deceaſed ; and adjudged ſuch Ad- 
miniſtration was void, there being a rightful Executor that had adminiſtered, Mod, 213-14. 
Parten and Baſeden, See 2 Will. Rep. 145. 3 Will. Rep. 251, 337. 12 Mod. 441, 471. 


In theſe Caſes Adminiſtration is to be granted to the next of Kin to the 


Dre, 372: © frſt Teſtator or Inteſtate ; but if the Teſtator appoints a Reſiduary Legatee, 


Tfled and 


Sraniey, Tuch Legatee is intitled to Adininiſtration. 

Show, 25. 

3 Mod. 50. Vern, 200. Ld, Raym, 86, 363. 5 Mod, 247, Will. Rep. 7. pl. 2. Comb, 378, 
Com, Rep. 3. pl. 3. | 


2. To 


tor 


ſo 
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2. To what Things unadminiſired an Adminiſtrator de bonis non is intit!:d, 


An Adminiſtrator de Bonis non is intitled to all the Goods and Perſona 5 
Eſtate, ſuch as Terms for (c) Years, Houſhoid Goods, c. which remain 2 306. 


int 3 Skin, 143. 
in Spec ie, and were not adminiſtered by the firſt Executor or Adminiſtrator, pl Ea 
as alſo to all Debts due and owing to the Teſtator or Inteſtate. Keie 
| an Adminiſ- 


trator de benis non be intitled to an Eſtate pur auter Vie, within the Letter and Meaning of 
the Statute 29 Car. 2. c. 3. Carth. 376. Q. See Carth, 166, See Ld, Raym, 96. 2 Salk. 464. 
Comb. 388. 12 Mod, 102. 3 Salk. 137. pl. 2, 2 Will, Rep. 381, 3 Will. Rep. 102. By ſtat. 
14 Geo, 2. c. 20. f. 9. Diſtribution ſhall be made of Eſtates pur auter Vie, whereof there is no ſpe- 
cial Occupant, and which are undeviſed. 


Alſo it is held, that if an Executor receires Money in Right of the Salk. 306. 
Teſtator, and lays it up by itſelf, and dies Inteſtate, that this Money ſhall 
go to the Adminiſtrator de bonis non, being as eaſily diſtinguiſhed to be 
Part of the Teſtator's Effects, as Goods in Specie. 

But if A. dies Inteſtate, and his Son takes out Adminiſtration to him, Vern, 473. 
and receives Part of a Debt, being Rent Arrear to the Inteſtate, and Parker and 


a . e Talcot, de- 
accepts a Promiſſory Note for the Reſidue, and then dies Inteſtate; this creed &f wide 


Acceptance of the Note is ſuch an Alteration of the Property as veſts it in , Vent. 302 


the Son, and therefore on his Death it ſhall go to his Adminiſtrator, and Rol. Abr. 
not to the Adminiſtrator de bonis non. 380. 


3. In what Actions commenced before his Time, may an {dminiſirator de bonis 
non proceed, 


If a Feme Executrix to J. S. takes a Huſband, and the Huſband and Rol. Abr. 
Wife bring an Action of Debt upon an Obligation in Right of the Wife, 889. 
as Executrix to J. S. and they have judgment to recover the Debt with W. Jones 
Damages and Coſts; if the Wife dies, the Huſband cannot take our Execu- 24% 
tion, for he is not intitled to the Thing recovered, but it ſhall go to the 
ſucceeding Adminiſtrator of J. S. as the Inteſtate's Effects. 

But yet in theſe Caſes, though the Adminiſtrator de Bonis non was in- * Page 387 
tiled, yet he could not ſue out Execution, becauſe he was not privy to the Yelv. 33,83. 
Judgment, and therefore was driven to a new Action; but this being very L-ai©® 140. 


d . f , Palm. 443. 
inconvenient, no new Action while Judgment may be executed. 2 Saund. 149. 


| | Sid, 26, 
By the (4) 17 Car. 2. cap. 8. it is enacted, That where any Judgment (1) Rtade 
after (e) a Verdict ſhall be had by or in the Name of any Executor or perpetual by 
„ Adminiftrator, in ſuch Caſe an Adminiſtrator de bonis non may ſue forth 1 Jac. 2. 


60 | i xecution upon ſuch judgment. ah 
a Scire facias, and take Exe b cit jJuug () For this 


. «Side 6 Med. 
290, Salk. 322. pl. 10. Ld, Raym 1072. S. C. 17 Mod. 34. pl. 6, Adminiftrator de bonis nen 
intided to tlie Rent recovered by the Executor of the Executor, or a Leaſe made by ſuch firſt Ex- 
cutor. 
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3. Of an Executor de fon tort : And herein, 


1. What Ads or Degree of Intermeddling will make an Exacutor 
de ſon tort. 

. 44%. An Executor 4: f*n tort is a Perſon, who without any Authority from 
OF of Eine: the Deceaſed or the Ordinary, does ſuch Acts as belong to the Office of an 
171. Executor or Adminiſtrator. : 
Godolpl:. go. | 3 | | | 
geo. 47; b. There are Variety of Acts which will make a Man Executor de ſon tor, 
Read's Cafe, ſuch as Poſſeſſing and Converting the Deceaſed's Goods to a Man's own Uſe, 
Off. of Exec paying the Deceaſed's Debts ont of his Aſſets, ſuing for and receiving Debts 
171. due to him ; and it is ſaid in general, that all Acts of Acquiſition, transfer- 
5 ring, or poſſeſũng of the Deceaſed's Eſtate, will make an Executor & ſor 
Woke 105, fort, becauſe theſe are the only Indicia, by which Creditors can know 
157. againſt whom to bring their Actions; and an Adminiſtrator is not liable 
Keilw. 59. for the Goods converted by ſuch Executor, till he has recovered them in 


Rol. Abr. Damages. 
918. 


2 Leon, 224. 3 Leon. 57. Hob. 49. 


Godolph.g1, Alſo a Perſon may be Executor de ſon tort, by releaſing Debts due to the 
S of Exec I ſtator, by paying Legacies with the Deceaſed's Effects, by entering on a 
70 * Specihe Legacy without the Executor's Aﬀent, by paying and diſcharging 
Rol. Abr. the Deceaſed's Mortgages with his Money or Goods, by delivering to the 
918, Deceaſed's a, Wife more Apparel than are ſuitable for her, or by anſwer- 
(4) So if the ing as Executor to any Action brought againſt him, or by pleading any 


Wiſe takes | \ 
more Appa- other Plea than Ne ungues Executor. 


rel than are | | EP | | 
ſuitable to her Degree, this makes her an Executrix de ſon tort, Rol. Abr. 918. 


10 H. 7.27, So if a Pexſon is appointed by the Ordinary ad Colligendum bona defun?', 
_ Abr. though his acting in Obedience to ſuch Authority will not make him an 
Dyer 256 Executor de ſon tort ; yet if he proceeds further, and felis bora peritura, 
| c. he becomes Executor de ſon, tort ; fo if the Ordinary had given him ex- 
preſs Authority to ſell the Goods, yet this would not free him from being 
Executor de ſon tort, for the Ordinary himſelf cannot give any fuch Authorny. 
And by the 43 El:z. cap. S. it is enacted, That every Perſon and 
« Perſons that hereafter ſhall obtain, receive, and have any Goods or 
« Debts of any Perſon dying inteſtate, or a Releaſe or other Diſcharge 
„of any Debt or Duty that belonged to the Inteſtate, upon any Fraud, 
* or without ſuch valuable Conſideration as ſhall amount to the Value 
* of the ſame Goods or Debts, or near thereabouts (except it be in or 
towards Satisfaction of ſome juſt and principal Debt of the Value f 
* the ſame Goods or Debts, to him owing by the Inteilate at the Time 
of his Deceaſe,) ſhall be charged and chargeable as Executor of his 
* own Wrong, and ſo far only as all ſuch Goods and Debts coming to 
e his Hands, or whereof he is releaſed or diſcharged by ſuch Adminiſ- 
„ trator, will fatisfy, deducting nevertheleſs to and for himſelf Allow- 
* Page 388 ance of all juſt, due, and principal Debts, upon good Conſideration, 
« without Fraud, owing to him by the Inteſtate at the Time of his Deceaſe, 
« and of all other Payments made by him, which lawful Executors or Ad- 
« miniftrators may and ought to have and pay by the Laws and Statutes 
of this Realm.“ | 
Godolph.gs But notwithſtanding this there are ſeveral Acts which a Stranger may do 
without running the Hazard of making himſelf an Executor de ſon * 
uc 
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ſuch as taking Care of the Deceaſed's (a) Funeral, feeding his Cattle, (a] That the 
taking an Inventory of his Eſtate and Effects, paying or diſcharging his Expences 
Debts or Legacies with his own proper Money, repairing his Houſes in De- herein muſt 
eay, providing Neceſſaries for his Children, c. for theſe are to be eſteemed be ſuitable 


b 0 | g > * 4 to the De- 
Offices of Kindneſs and Charity, and not ſuch as involve him in an Exe- aged Ft. 


cutorſhip. ] tate and 
Off. of Exec, 174. But it ſcems, that if the Expences of the Funeral are defrayed out of the 
Deceaſed's Effects, the Perſon who meddles herein is an Executor de ſon tert. Skin. 274, pl. 2, 


Corth. 104. 


Alſo here we muſt obſerve, that regularly there cannot be an Executor 5 Co. 33. 
de ſon tort when there is a rightful Executor, or when Adminiſtration has Chan. Ca. 
been duly granted; for if after Probate of the Will, or Adminiſtration = a 
granted, a Stranger gets Poſſeſſion of the Deceaſed's Goods, he is a Treſ- pl. * 
paſſer to ſuch Executor or Adminiſtrator, and miay be ſued as ſuch. a 

But if a Stranger gets Poſſeſſion of the Deceaſed's Goods before (h Pro- 5 Co. 33. b. 
bate of the Will, he may be charged as Executor de ſon tort, becauſe the Read's Caſe. 


lawful Executor can be no further charged than for the Aſſets that came to (5) So if be- 
N | : ' | fore Admi- 
his Hands. : er. 


granted, a Stranger gets Poſſeſſion of the Deceaſed's Goods, he may be charged as Executor de 
an tort, unleſs he delivers the Goods over to the Adminiſtrator before the Action brought, and 
then he may plead Plene adminiſtravit. Salk, 313. pl. 19. 


So altho there be a rightful Executor who adminiſtered, yet if a Stranger 5 Co. 34. a, 
takes the Deceaſed's Goods, and, claiming to be Executor, pays Debts or 
receives Debts, or pays Legacies, or otherwiſe intermeddles as an Executor, 
he becomes an Executor de ſon tort. g 

As to thoſe Things on which a Stranger enters and takes Poſſeſſion, and 


Moor 12 6. 


=P : . 2 Kenrick and 
which will make him an Executor de ſan tort, it is now clearly agreed, that 2 


a Perſon may be an Executor de ſon tort, by entering on a Leaſe or Term style 409. 
for (c) Years, eſpecially if according to the old Books he enters in Right of 2 Mod. 174. 
the Deceaſed, and does Acts upon the Land, which belong to the Office of 2 Vent. 242, 
an Executor or Adminiſtratop; as ordering the Deceaſed's Cattle to be fed 70. 

on the Land, Ac. but if he enters generally, and does not act as an Execu- f f ov 
tor, by meddling with the Inteſtates Goods, &c. he is then a Diſſeiſor, and 162. s 


not an Executor de ſen tort. 2 Str. 108g, 
122 1. 


Swinb. 390. (c) So if a Stranger enters into an Eſtate pur auter Vie, this makes him an Executor 
de ſon tort, becauſe bythe 29 Car. 2, c. 3, ſuch Eſtate is made Afets, Carch, 166, 


But this Matter will be beſt explained by inſerting the two following mo- 
dern Reſolutions. | 
In an Action of Debt in the Debet and Detinet againſt an Executor Paſch, 21 
upon a Leaſe for Years, it was found by Special Verdict, that the Plain- . Se 
tiff leaſed to Simon Tayhir, Father of the Defendant, for Years, rendering een G44 
Sol. per Annum Rent; Simon died Inteſtate, and the Defendant entered and Tyler. 
and uſed the Inteſtate's Cattle, and fed them upon the Land for three 
Months, and that he fed the Cattle with the Inteſtate's Hay upon the 
Ground, and, three Days beſore the Rent became due, the Defendant 
drove the Cattle off the Land, and afterwards took out Adminiſtration 
of all but this Leafe ; and whether he ſhould be chargeable, or not, for 
the Rent, was the Queſtion ; and all the Court were of Opinion, and fo 
gave Judgment, that he ſhould be charged ; and in this Caſe theſe Points Page 389 
were reſolved: 1/, (d) That the Action was well enough laid in the Debet (4) Accord 
Ws ing to the 
Reſolutions 
5 Co, 31. Cro. Jac, 238. Bulſt, 22-3. Lord Rich and Fran, Cro, Jac. 546, 549 cert" 


and 
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Oro. Car. and Detinet. 2diy, (c) That an Executor cannot waive a Term, but ſha! 
2 2 5 be charged as far as he hath Aſſets, though the Rent be greater than the 
A5. z. Value of the Land. 3dly, That Adminiſtration may be granted by the Or- 
(c) Accord. dinary for Part, as in this Caſe, Adminiſtration granted, excepting the 
ing to Yeiv, Leafe. 4½ , (4) That if an Executor de fon tort takes out Adminiſtration, 
103. Hazeſe this does not purge the Wrong ſo but that a Creditor may charge him as 
— oh __ Executor de jon tort. t Sti, An Executor de fon tort of a Term ſhall be 
5 2 cChhaxgeable for the Receipr of the Profits till there be a rightful Executor or 
Though Administrator to charge, as in Reads Caſe, 5 C. 34. a. after Adminiſtra- 
tis ſaid in tion or Probate, the Stranger that meddles with Goods ſhall not be charge- 
Bro. Tit. able as Executor de fon tort, (e) unleſs he, pretending and claiming to ve 
Waiver 10. Adminiſtrator, pays Debts and does other Things as Executor; now there 
in ſuch a R . . . K . 

Cafe perad- being no rightful Adminiſtrator of this Term, it being excepted out of the 
venture he Grant of Adminiftration, the Defendant, by his Meddling, has charged 


may waive ; himſelf as Executor de ſor tort thereof. 
and ſo is 21 


H. 6. 24- b. Bulſt. 22, (4) According to Cro. Eliz, 102. Stubs and Rizhtwiſe, (e] And fois Hob. 

49- | 
| + See poſt. 294, the late Caſe, I See infra 390-1. 

3 Lev. 317, In an Action of Waſte, the Plaintiffs declared that they made a Leaſe to 

25. J. . of a Barn for thirty-one Years, who died Intaſtate, and that the De- 

Mayor and fendant entered claiming Termmum preedit# as Executor, and committed 

"rang Waſte by pulling down the ſaid Barn; and on Demurrer it was urged for the 

N Defendant, 1½, That there could not be an Executor de fon tort of a Term 

v. Jein. for no Man can qualify his own Wrong, by alledging, when he enters ge- 

3 Mod. 90. nerally, that he took only a particular Eſtate, and therefore muſt be a Diſ- 

S. C. au- ſeiſor in Fee. 2. Admitting there may be an Executor de ſon tort of a 

1 Term, yet there is no Privity between the Leſſor and him, to charge him 

in C. B. and in an Action of Waſte; for at Common Law, and alſo by the Statute of 

affirmed in Glouceſter, Waſte lies only againſt Tenant by Curteſy, Dower, for Life or 

B. R. 2 Years, neither of which is this Tenant ; beſides, in this Action the Place 

mow, Rep. waſted is to be recovered with treble Damages, witch will be an Injury to 

#57* the rightful Adminiſtrator, as alſo to the Creditors of the Deceaſed. As to 

the firſt Objection, the Court was of Opinion, that there might be an Exe- 

cutor de ſon tort of a Term; and as to a Wrong-doer's qualiiying his own 

Wrong, the Difference in theſe Cafes they ſaid, was, that where a Perſon 

enters generally upon Lands of which there is no Term in Being, there 

he cannot qualify his Wrong, by ſaying that he claims only a particular 

Eſtate, but muſt be a Difſeitor in Fee; ſo where there is a Term in Being, 

as in this Caſe, he cannot enlarge his Eftate by claiming a Fee, and it is no 

Objection, that the Leſſor did not charge hun as a Diſſeiſor, when he had 

it in his Election to charge him either Wav; which is the Diſtinction taken 

Yin in the () Books. As io the ſecond Objection, it was held, that the Want 

9 H. 6, 20, Of Privity was not material, and that ſince the Statute of Ghuceſter, which 

p. Dyer 134. is rather a Remedial than a Penal Law, Privity is not requiſite, for Waſte 

pl. 6, 14. will lie againſt the Lord of a Villein, who enters upon the Land leafed to 

114. Pl. 18. te Villein for Life, or Years ; it will lie alſo againſt an Occupant, who is 

a mere Stranger, as well as againſt a Special Occupant, who comes in by 

the Limitation of the Leſſor. So if Tenant for Life commits Treaſon, and 

the King grants over the Eſtate, Waſte will lie againſt the Grantee ; ſo if 2 

Reverſion eſcheats, Watts will lie for the Lord; in all which Caſes there is 

no Privity ; and it would be a manifeſt Injury to the Leſſor in this Caſe, if 

he ſhould be delayed of his Action till Adminiſtration was taken out; and 

as to the Objection, that this will be an Injury to the rightful Adminiſtrator, 

the Court held, that the rightful Adminiſtrator might falſify the yy ; 

Sr a | x br 
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ſor a Recovery againſt one, that has not Right, ſhall not bind him that has, 
and after Adminiſtration granted he is paramount the Recovery, vir. from 
the Death of the Inteſtate. 

As to the Value of the Things taken by a Stranger, ſo as to make Page 390 
him an Executor de ſon tort, it ſeems not to be material, and therefore where Noy 69. 
an Action was brought againit ſuch a one, who pleaded Ne ungues Executor, Goull, 116. 
and it was found that a Bedſtead only came to his Poſſeſlion, he was charg- 
ed with a Debt of 60/. 

So where on a like Plea it was found, that the Defendant took only a Noy 69. 
Bible, he was charged with a Debt of a hundred Pounds. Ofpey's Caſe 


cited tohave 
been 39 or 
40 Eliz. 


So where the Jury found, that the Defendant detained bonam partem bono- Gs 
rum, and ſold them, though it was objected, that bona pars was very un- _ _ 
certain; yet the Court held, that he ſhould be chargeable, for he cannot 
detain any Part; and if he does, let it be of ever ſo ſmall Value, he is liable 
as an Executor de ſon tort. | 

But in theſe Caſes, where the Things are of a very inconſiderables vern. 147. 
Value, it is ſaid that there may be Relief in Equity, as where on a Plea 148. 
of Ne unques Executor, the Plaintiff proved that a Chimney-Back came 
to the Defendant's Hands, or that the Defendant took Money for a Pot 
of Ale fold by the Teftator ; in theſe Caſes the Defendant was relieved in 


Equity. 


2. What Ads of an Executor de ſon tort are as walid, as if done by 
a lawful one. 


An Executor de ſon tort may do ſeveral Acts which a lawful Executor Off of Exec, 
may do, and which ſhall be as binding as if done by a rightful Executor. 79. 


Therefore if he pays (a) juſt Debts, and an Action is brought againſt 
—_ "= * 5 Cg. 30, 

him by a Creditor, he may plead Plene Adminifirawit. Of of Exec. 

180, 
Carth. 104, Sid, 76. (a) An Executor de ſon tert ſhall be allowed in Equity all ſuch Payments 
which were incumbent on the Executor, according to the Courſe of Law; but as to Payments 
made out of Order and Rule, which the Law left the Executor liable to, he ſhall not be allowed 
them, becauſe to the Prejudice of the Executor. Chan, Ca, 33. So where a Widow poſſeſſed 
kerſelf of the Perſonal Eſtate az Executrix, under a revoked Will, and paid Debts and Legacies, 
but had no Notice of the Revocation ; and it was held in Equity, that ſhe ſhould be allowed thoſe 


Payments, Chan. Ca. 126. & wide Rol. Abr. 919. 


But if an Action of Trover be brought by a rightful Executor or Admi-Carth, 104. 
niſtrator againſt an Executor de ſon tort, he cannot plead Pay ment of Debts Skin. 274. 
to the Value, Ec. or that he hath given the Goods, c. in Satisfaction of pl. 2. 
the Debts, (5) becauſe no Man ought to obtrude himſelf upon the Office . ; 
of another; but yet upon the General Iflue pleaded, ſuch Payments ſhall (?) For this 


be recouped in Damages. from the 
rightfulExe- 


cutor the Liberty which the Law gives him of preferring one Creditor to another ; nay, of pre- 
ſerring himſelf to other Creditors which are in equal Degree with him, Off, of Exec. 181. 


Alſo it is clearly agreed, and hath been ſolemnly adjudged, that an Exe-5 Co. 30. 


eutor de ſon tort canuot retain any Part of the Deceaſed's Effects, in Satif- Corte 'S 


Cro, Eliz. 630. Rol Abr. 922. Moor 527, Brown!, 103, Yelv. 137. Mod. 208. a Verr. 
147. Prec. Ch. 179. 12 Mod. 441, 471. 2 Stra. 1106. Andr. 328, 356. 


faction 
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faction of a Debt due to himſelf, either againſt a Creditor whoſe Debt may 
be inferior to his. or againſt the rightful Executor or Adminiſtrator ; for if 
it were permitted every Man to be his own Carver, it would occaſion end- 
leſs Strife and Confuſion, and would 1 in Effect be allowed him to take Ad. 

4ButanExe- vantage of his own W rong. + ; 

cutor de ſon 

tort of one dying inteſtate, iſ he can obtain Adminiſtration, beſore Trial of an Action brought by 


a Creditor in equal Degree, or inferior, may, on Plene adminifiranit, give in Evidence Retainer for 
his own Debt, Ser infra 397. & Carth. 104. 


Page 391 * 3. How an Executor de ſon tort hall be charged, and hto far a ſubſe- 
guent Acminiſfiration purges the firfh Wrovg. 


(a) 5 co. 30. (a) An Executor de for: bort makes himſelf liable, as far as he hath Aſſets, 
Hob. 40. to all the Debts due by the Deceaſed, as alſo to his (b) Legacies, and ſub- 
Off, 1 jects himſelf to the Action of the rightful Executor or Adminiſtrator, and 
(#) Kol. Abr. may by his falſe Plea (as if an Action is brought againſt him by a Creditor, 
* and he pleads Ne ungues Executor, which is found againſt him) jubject him- 
ſelf to the Payment of the whole Debt, though the Goods which came to his 
1 Creditors Hands be of ever ſo ſmall Vatue.t 
enable to 


recover their Bauer of Executors 443 e ben of Executors in their own Wrong. 30 Car. 
5 ſtar, 1. ſect. 7 ö 


Godb. 217. And though an Executor de ſor tort does afterwards take out Letters of 
3 Leon. 198. Adminiſtration, yet it is ſtill in the Election of a Creditor to charge him 
ue 9.0% as Executor or Adminiſtrator; for having (c) once made himſelf liable to 
ie the Action as Executor de ſon tort, he (4) thall never after diſcharge himſelf 


conie to the by a Matter ex peſt facto. 
Poſieſhon of 


an Adminiſtrator, and his Adminiſtration is repealed, he ſhall be charged as Executor of his own 
Wrong. Mod. 63. (4) And there an Executor de ſon tort cannot plead, that he is an Adminiſtra- 


tor, though Adminiſtration was RE taken out before the Action brought. 2 Vent. 180. 9 
vie 5 Mod, 145. ks 


See ante 390. n. et infra. & Carth, 164. 


Rol. abr But this it is ſaid muſt be ſo underſtood, that the Defendant cannot by 
8 this Plea abate the Plaintiff's Writ, by alledging himſelf Adminiſtrator ; 
Style 337. but that yet to other Purpoſes a ſubſequent Adminiſtration purges the fir 
Sid. 76, Wrong, and hath Relation to the Death of the Party; as if one poſſeſſeth 
Reym. 58. himſelf of the Goods of an Inteſtate, and pays as much Money as the 
Goods are worth, and then takes out Lettcrs of Adminiſtration ; in this 
Cafe he may plead Plene adminiftravit, and thall retain the Goods in Satis- 
faction of what he paid. 
Moor 126. So where an Executor de ſon tort enters and takes Poſſeſſion of the Goods, 
Kenrick and and ſells them, and afterwards had taken out Adminiſtratton, yet the Sale is 
Burg. good by Relation; but if the Inteſtate was intitled to a Leaſe for Years in 
Reverſion, and ſuch an Executor 4. ſon tort had ſold the Term, and after- 
wards bad taken out Adminiftration, and then had ſold it again to another, 
the ſecond Vendee muſt have enjoyed it, becauſe there can be no Executor 
de ſon tort of a Reverſion; befides, no Entry can be made on a Term in 
Reverſion. 
hs a If a Widow takes Poſſeſſion of her Huſband's Goods, and with the Aﬀent 
Whyemorean and Direction of her Son ſells thereof to the Value of 400l. and afterwards 
Perner _ Son takes out Adminiſtration and diſcharges all the Debts of the Inteſ- 
| tate, not only to the Value of this 400l. but all the Aſſets which the In- 
teſtate died poſſeſſed of, and an Action is brought againſt her by a Credi- 


ditor. 


ar 
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ditor, ſhe may plead Plene adminiſtravit, and ſhall be diſcharged upon this 
Fyidence ; for the Action being brought againſt her after Adminiſtration 
taken out, it is unreaſonable that ſhe ihould be liable (a) both te the Cre- (a) Where in 


ditor and Adminiſtrator, or that Creditors ſhould have Satisfaction for more . Hog 


than the Party died po ſſeſſed of, Executor de 

— reads : ſen tort, at 
Nift prius, before North Ch. Juſt, the Queſtion was, whether Goods having been taken in Execu- 
cution upon a Judgment obtained againſt the Defendant, by a Creditor of the Deceaſed's, ſhould 
diſcharge him againſt the Plaintiff, who brought his Action as Adminiſtrator; and the Opinion 
of the Chief Juſtice was, that this Execution was a good Diſcharge againſt another Creditor, that 
ſhould ſue him, to whom he might plead Riens inter ſa mains; but it was no Diſcharge againf an 
Adminiſtrator 3 for Men muſt not be encouraged to meddle with a Perſonal Eſtate without Right 
but to prevent this Miſchief, where the Party dies inteſtate, and there is Conteſt about the Admi- 
niſtration; a Man may procure from the Ordinary Letters ad Colligend. Vent. 349, 350. 


21. — 


cnn 


„(c) Of the Manner of appointing an Executoz: 8 392 
And herein, | 


1. By what Words an Executor is conſtituted, 


ERE we muſt firſt obſerve, that the appointing an Executor is godoloh 6 
H an eſſential Part of a Will; for if a Man makes ſeveral Deviſes, Off * 
Ge. and appoints no Executor, he dies inteſtate. as to his (5) Goods and 3. * 
Chattels; but though ſuch a Signification of the Teſtator's Mind as to Noy 12. 
the Diſpoſition of his Goods, Wc. be no more properly to be called a) But as to 
Teſtament, than every. Deed, wherein he expreſſes his Mind to grant ſuch — — 
and ſuch Things, may be called a Teſtament; yet it is not altogether — 
no Force and Validity; for ſince there is an Expreſſion of the Teſtator's Executor 
Mind for the Diſpoſition of his Goods in this or that Manner ; fo far it amed, for 
ſhall be of Effect, thatithe Diſpoſition ſhall be made according as he hath — e 
expreſſed his Mind, and therefore ſhall Adminiſtration be granted to the 4 2 2 
next of Kin cum Codicillo annexo, as it is when a perfect Will is made, and Lands and 


an Executor refuſes. Tenements 
| which were 


. a not original- 
ly Teſtamentary, but are made deviſable by Act of Parliament. Off. of Exec. 3, 4. 


On the contrary, the bare naming an Executor in the Will, without Godolph. 82. 
giving any Legacy, or appointing any Thing to be done, is ſufficient to Off ol Exec. 
make it a Will, and as a Will it is to be proved, for the Naming of Exe- 3: 
cutors is by Implication a Gift or Donation to them of all the Goods, Chattels, 

Credits, and Perſonal Eſtate of the Teſtator, and the laying upon them an 
N to ſatisfy the Teſtator's Debts to the juſt Value of his Goods and 

attels, 

But although the appointing an Executor be an eſſential Part of a Will; Ot of Exec 
Jet it is not at all neceſſary, that the Teſtator ſhould make Uſe of the Word 8. 
Executor in conſtituting him, for any Words which ſhew his Intention, that Sodolph. 
ſuch a one ſhould be Executor, are ſufficient for a Man's Will, being ſup- . 
poſed his laſt Act, and made when he is Inaps concilii, is to receive a fa- 4.24627 
tourable Interpretation, | HI | 

Therefore if the Teſtator ſays, that he commits all his Goods to the gggojph. 
Adminiftration, or to the Diſpoſition of A. B. in this Caſe A. B. is as ef- . 
ſectually made Executor, as if the Feſtator had made Uſe of the Word 
Executor; ſo if the Teſtator appoints that 4. B. ſhould diſpoſe of the 

'_ _ Goods 
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Goods in his Cuſtody, he is thereby made Executor of thoſe Goods; er 
if he ſays, J make A. B. Lord of all my Goods, or I leave all my Goods 5 
him, or I make A. B. Legatory of all my Goods, or I leave the Reſidue of ny 
| Goods to him. 
Godolph.83 So if the Teſtator faith, I Will that A. B. be my Executor if C. D. wil) 
not; in this Caſe C. D. is appointed Executor, aud may if he pleaſes be ad- 
+ Sed. qu, mitted ro the Executorihip, and exclude A. B. + 


if A. B. 
ſhould not be firſt cited, and refuſe? 


Godolph.83 So if the Teſtator, ſuppoſing his Child, his Brother, or his Kinſman to 
be dead, ſays thus in his Will, Foraſmuch as my Child, my Brother, &c. i; 
dead, I make A. B. my Executir ; in this Cafe, if the Perſon, whom th 
Teftator thought dead, be alive, he ſhall be Executor. | | 

Godolph. 83 Alſo if the Teſtator, being aſked by another, whether he doth make 
A. B. his Executor, doth anſwer, Yea, I do, or what elſe, or why not ? or, 
2w/om elſe ſhould I make Executor? or, I cannot deny it, or other Word; 
to that Purpoſe, animo Teſtandi, this amounts to an Aſſignation of A, B. 
Executor. 

page 393 * So if the Teſtator doth make A. B. or C. D. his Executors ; in this 

Godolph. 84 Caſe they thall both of thein be Executors, for or ſhall be here conſtrued 
and, rather than the Party for this Incertainty ſhould be ſaid to die In- 
teſtate. 

21 H. 6. 6. But if A. be made an Executor, and B. a Co- ad jutor, without more, he 

Off. of Exec. is not by this an Executor with A. nor hath ſuch Co- adjutor or Overſeer any 

. Abr. Power to adminiſter, or to intermeddle otherwiſe than to counſel, perſuade 

914. andi adviſe. ; ; 

Godolph. 76 It is ſaid, that an Appointing him Executor, who is named in ſuch 2 
Note left with C. D. is not a ſufficient making of him an Executor at all; 
but according to Godolpſ. this muſt be underſtood, that it is no ſufficient 
Appointing of an Executor to make it a written Will, becauſe the Appoint- 
ing an Executor is left out of the Will; but ſurely it will be a good nun- 
cupative Will, if not a good written Will; for why ſhould not ſuch an 
Appointment be good in caſe where the Teſtator had made a Diſpoſition 
by Writing, as well as if he appoint an Executor by Word of Mouth, 
where he hath made Diſpobtioa by Writing of his Goods and Chattles ? 

Godolph. 78 If one appoint my Executor to be his Executor, and die, if the Will 
be not void for Incertainty; yet he is dead Inteſtate until I die, and die 
Teftate ; but if I die Inteſtate, then he is dead Inteſtate alſo. 

Gocolph,?s If there be Demonſtration in a Will, that is only added as Deſcriptis 
Perſon, and that is falſe ; yet if the Perſon be well enough known with 

, it, that is ſufficient ; as if the Teſtator appoints his Son Thomas, who was 
lately married, to be his Executor, that is well enough, though he be not 
married, 


2, Of appointing an Executor abſolutely, or upon Condition. 


Off. of Exec, Any Word in a Will, that ſuſpends the Aſſignation of an Executor in 
— 3 Expectation of ſome future Events, makes the Executorthip conditional; 
®'P"-4 but if the Condition be contrary to the former Part of the Will, it is void; 
as if one makes his two Executors, provided that one ſhall not adminiſter, 
(a) But a this is Ca) void. | 
Proviſo that 


one ſhall not meddle during the other's Life is good; and by this they ſhall, be Executors ſucce(- 
fively, and not jointly, Off, of Exec. 13. 
A Cin- 
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A Condition ought properly to relate to ſomething in Contingency, that Godolph.e3 
may, or may not be; for if it be ſubje& to no Contingency either in Sub- 
ſtance or Circumſtance, it is no Condition ; as if A. makes B. his Executor, 
upon Condition the Sun rife ten Days after his Death, he is Executor abſo- 
utely, for there is no Contingency to ſuſpend his being ſo. So if the Teſ- 
tator make A. his Executor, upon Condition the Teſtator's Wife and Daugh- 
ter be alive at the Time of the Death of the Teſtator, and he never had 
any Daughter, the Will 1s abſolute, for there is nothing poſſibly to over- 
throw it; and in ſuch Caſe, where there is nothing to be a Contingency, 
the Adding of a Condition can be interpreted nothing but the making an 
illicitous Grant. So captious Conditions, that are contrary to the Diſpoſi- 
tions made, are void, becauſe they cannot be ſuppoſed to be made with any 
other Deſign, than that a Man ſhould avoid his own Grant. 

Neceſſary Conditions, either in reſpe& of Fact or Law, are of no Man- Godolpb.44 
ner of Force ; for it is in vain to require that which muſt neceſſarily 
be; impoſſible Conditions in Reſpect of Law, Perſons, Nature or Con- 
trariety, are in themſelves void, and therefore neither hinder an Executorſhip. 

If an Executor is appointed upon Condition that he gives Security be- Page 394 
fore ſuch a Day to perform the Will, or before he takes upon him. the Ad- Off. of Exec. 
miniſtration, he muſt in thoſe Caſes perform the Condition before he is - 
complete Executor. | 

But in Caſe of arbitrary Conditions, the Executor hath Time, during Godolph.43 
his Life, to perform the Condition in, and may enjoy the Executorſhip in 7*: 
the mean Time, unleſs the Judge appoints a Time for him to perform the 
Condition in; but if the Judge appoints Time and Place, and the Exe- 
cutor do it not, then is the Condition (a) broken, and the Perſon inteſtate, la) But tho 


and ſo Adminiſtration is to be granted to the next of Kin. the Execu- 
torſhip be 


determined, yet all Acts done by ſuch an Executor in purſuance of his Office, before ſuch Con- 
dition broken, are good, Godolph, 77. 


3. Of appointing a tempory Executor, as for a limited Time, during the 
Abſence of J. S. &c. 


The Time may be limited when the Executorſhip ſhall begin, and that Godolph.77 
either certainly or with Reference to Contingency ; for by our Laws it is 
Jawful for a Teſtator to appoint his Executor, either from a certain Time, 
or until a certain Time, and in the mean Time Adminiſtration may be 
committed to the next of Kin, or to the Widow ; and the AQts done by 
ſuch Adminiſtrator cannot be (6) avoided by the Executor afterwards ; and (5) Hob. 
in this Senſe the ſame Perſon may be faid to die partly Teſtate, and 265-6. 
mY Inteſtate, which by the Strictneſs of the Civil Law, is not al- 
owable. 

So a Perſon may appoint, that J. S. ſhall be Executor till his Son comes Off. of Exec. 
of Age, or for any limited Time he pleaſes. 10. 
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; * 


4. Of appointing an Executor with a limited Power, as to adminiſter P 
enn EE We. iſter Par 


| Off. of Exec, The Teſtator may limit and divide the Power of his Executors in the 
Gcdoloh og following Manner: 1½, He may make A. his Executor for his Plate and 
Rol. * 'Houſhold-ſtuff, B. for his Sheep and Cattle, C. for his Leaſes and Eſtates 
914. by Extent, and D. for the Debts due to him; or, 24%, He may appoint 
A. Executor for his Goods in the County of S. B. for his Goods in the 
County of N. and C. for his Goods in the County of . | 


off. ol Exec, And though ſeveral Executors are appointed with ſeparate and diſting 


13. Powers, yet is the Will but one Will, and needs only one Probate. 
Salk, 927. But if a Perſon is made Executor without any Limitation of ReſtriQion, 
pl. 6. be cannot take out Adminiſtration for Part, but muſt renounce the Exe. 


cutorſhip in toto, or not at all. 

Yelv, 103, Therefore if an Executor has a Term, and the Premiſſes are of leſs Va. 
Cro. Jac. jue than the Rent reſerved thereon ; in an Action brought againſt him in the 
44 Har. Debet and Detinet, he muſt plead ſpecialty, that he has no Aﬀets, and that 
zrave's Caſe, the Land is of leſs Value than the Rent, and demand Judgment, if he 
Mod. 185. ought to be charged in the Detinet tantum; and this will free him from 
Salk. 297. being charged de bonis propriis ; for otherwiſe the Premiſſes ſhall be preſum- 
pl. 6. ed to be of greater Value than the Rent. T n | 

Pol. 441, : . : : 
443- | + See ante 389. 


1 


— 


*Page 395 * (D) Of appointing Co-executozs : And herein, 


1. What Adds done by any one of them ſhall be as valid as if done by 
: n them all. | 


Godolph, IF a Man appoints ſeveral Executors, they are eſteemed in Law but as 
134. 1 (a) one Perſon, repreſenting the Teffator, and therefore the AQts done 
nA by any one of them, which relate either to the Delivery, Gift, Sale, Pay- 
Nel Abr. ment, Poſſeſſion or Releaſe of the Teſtator's Goods, are deemed the Ad; 
227 10 of all, ſor they have a joint and entire Authority over the Whole. 

There- | 
— all of them ſhall have but one Eſſoin, either before Appearance or after, becauſe their Teſta- 


tor himſelf, whoſe Perſon they repreſent, could have no more. Godolpb. "* | "ys 


Dyer. 23. b. Hence it hath been adjudged, that if the Teſtator dies poſleſſed of a 
pl.'146. Leaſe for Years, and having made two Executors, one of them grants all 
Cro. EliZ. his Intereſt to a Stranger, that the whole Term paſſes, for each had an (65) 
wy" intire Authority and Intereſt different from other Jointenants, , 


(b) So if one Executor releaſes a Debt, it is good, and ſhall bind the Reſt. 21H, 7. 25, b. 
Dyer. 23. b. in Margine,—So0 if one Executor ſurrenders a Term, 28 H. 6, 3. Dyer. 23. b. is 
Margine.— So if one acknowledges a Judgment on an Ad ion. 17 E. 3, 66. Dyer. 23. b. in Mar- 
gine, So if on a Quid juris clamat one of them attorns, it ſhall bind them all. 


I See infra Div. 2. 
And 


And 
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And for this Reaſon, it is held, that if one Executor grants or releaſes his Godolph, 
Intereſt in the Teſtator's Eſtate to the ether, that nothing paſſes thereby, 134. 
becauſe each was poſſeſſed of the Whole before. 

Alſo it hath been adjudged, that if an Obligee makes two Executors, 2Ro!.Abr.46 
and dies, and one of them delivers the Obligation to a Stranger in Satisfaction KH and 
of a Debt due from himſelf, and dies, that though the Debt does not paſs 2%". 
by the Aſſignment, being a Choſe in Action, and not properly aſſignable age v4. 6. 
yet by this Delivery the Party hath ſuch an Intereſt in the Paper and Wax, S. C. * 
that he may juſtify the Detainer in an Action of Detinue brought againſt Cro. Eliz. 


him by the ſurviving Executor, 478. pl. 8. 
and 496. 


pl. 15. S. C. adjudged by three Judges againſt one. Au. As to this Determination, for the 
Obligation was only Evidence of the Debt, and as the Debt was not aſſignable, being a Choſe in 
Action, and only a mere Delivery, what Intereſt could paſs ?] 


2. Where they muſt anſwer for each other's Acts, and what Remedy the 
one hath againſt the other, 


It is clearly agreed, that one Executor ſhall not be charged with the Godolph. 
Wrong or Devaſtavit of his Companion, and ſhall be no farther liable than 134. 
for the Aﬀets which came to his Hands, and therefore where an (a) Action Off. of Exec. 
was brought againſt two Executors, and the Jury found that the two and ( ro. Eliz 
and another were made Executors, and that the third waſted the Aſſets to 318. Harg- 
the Amount of 600/. and died, and that only 16/. came to the Hands of the ehorp and 
two others; the Court held, that they ſhould be chargeable for no more Miforth 
than the 1 6/. for that it was the Teſtators Folly to truſt ſuch a Perſon, adjudged. 
which muſt not turn to the Prejudice of the other Executors. 

Alſo it hath been held in Chancery, that if there be two Executors, Salk. 3 18. pl. 
and they join in a Receipt, and one only receives the Money, as to Cre- 26. Per Har- 
ditors, who are to have the utmoſt Benefit of Law, each is liable for the Chan. 


Whole, though one Executor alone might give a Diſcharge, and the joinin 


of the other was unneceſſary; but as to Legatees, and thoſe claiming Diſ- 
tribution, who have no Remedy but in Equity, the Receipt of one Execu- 
* tor ſhall not charge the other, for the joining in the Receipt is only Mat- Page 396 
ter of Form, the ſubſtantial Part is the actual Receiving, and this only is 
regarded in Conſcience. | 5 
If A. deviſes Legacies, and makes B. and C. his Executors, and B. makes Chan. Ca. 57 
C. and D. his Executors, and dies, and they poſſeſs themſelves of the Eſ- 
tate of A. they may be both charged in Equity; for though in Point of Law 
the Executorſhip ſurvived to C. and D. is not privy, yet the Eſtate of A. in 
(b) whoſe Hands ſoever, ought to be liable. | (5) That a 
Creditor 


may follow the Teſtator's Eſtate, into whoſe Hands ſoever it comes, notwithſtanding any Aſſign- 
ment of it by the Executor. 2 Vern, 75. | 


One Executor (c) cannot regularly ſue another of his Co- executors touch- Off. of Exec, 
ing any Thing relating to their Teſtator's Will, or that is within the Pow- 99, 
er, Intereſt, Duty or Office of an Executor. 2 

| (c) But may 


in Equity, and compel him to account for a Moiety, &c. yet vide Sid, 33. 


But if the Reſidue of the Perſonal Eftate, after Debts and Legacies, be Of. of Exec, 
deviſed to both the Executors, one of them may ſue the other in the Spi- Codolph 


ritual Court for a Moiety, for this is in the Nature of a Gift or Legacy to] 
hun, _ 
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him, and he may bring Treſpaſs againſt the other Executor, if he takes i 
* Qs, As to out of his Poſſeſſion, or Detinue * if he detains it from him. 


Detinue, if | | 
a Partition has not been made, ſo as to diſtinguiſh the Plaintiff's Share? 


3. Where they muſt jointly ſue and be ſued ; and therein of Summgy 
and Severance. 


§ See ante, 38 1. n. 


Godolph. As Exeutors in repreſenting the Teſtator make but one Perſon, they 
234+ are all regularly to ſue and be ſued. | 
Off. of Exec. But if Debt be brought againſt au Executor, and he pleads that J. &. 5 
$40 161 Co-executor with him, and that he is not named in the Writ, without 
Scoallow and averring that J. S. had adminiſtred, the Plea will be ill; for although, when 
Emberſon. - an Executor ſues, the Defendant may plead another Executor not named, 
Sid. 242. without ſhewing that the other hath adminiſtred, becauſe he cannot know 
whether the other hath adminiſtred or not; yet when an Executor is ſued, if 
he pleads another Executor not named, he ought to go farther and fay, 
that he has adminiſtred, for that lies in his own Conuſance. | 
'Carth, 6, Alſo if an Action be brought againſt one Executor, where there are 
more, if that one Executor doth not plead the Matter in Abatement, but 
plead to the Action, he ſhall never have the Advantage of ſuch a Pler 
afterwards. h 
Salk. 3. pl. If two Executors ſue, and ſet forth themſelves to be Executors, and that 
6. Brookes they proved the Will, + but upon the Probate ſet forth it appears that one 
and Stroud, proved the Will, and the Defendant pleads this in Abatement, a Reſpondeas 
Gufter will be awarded, for both have the Right in them ; and he that did 
not prove may come in when he pleaſes, but cannot refuſe during the Liſe 
+ It is not of him that has proved; after he may, if one die the other ſhall go on. 


neceſſary to : ; 
ſay they prove the Will, but it is ſufficient for them to declare generally as Executors, and make 


a Profert of the Letters Teſtamentary, and the Defendant muſt plead to the AQion : If the 
Probate is called for on the Trial, it will thereby appear that the Plaintiffs are Execetors, named 
ſuch by the Teſtator himſeHK, | 


Cro. Car. If a Man appoints two Executors, there ſhall be Summons and Seve- 
420, rance, becauſe one of the Executors may releaſe, yet ſuch a Releaſe is a 
2 Rol. Abr. Hevaſtavit in him; but if he will not proceed at Law, it is no Dewaſtavil 


= of Exec. in him, and therefore, both Executors being only Truftees for the Perſon 
96, 104. deceaſed, they ſhall not be compelled to go on together; but if one 


refuſes, the other may bring his Action in the Name of both, and 
have Summons and Severance ; for otherwiſe each Co-executor might, 
by Colluſion with the Debtor, and not proceeding, keep the other from 
recovering Aſſets, and not create a Devaſtayit in himſelf ; but after 
ſuch Summons and Severance he does not proceed for a Moiety, but 
as Repreſentative of the Teſtator proceeds for the Whole the Teſtator 
was intitled to, and ſhall have Judgment only in his own Name. 


#P * Therefore if there be two Executors, and they bring an Action of 
age 397 Debt, and one of them is ſummoned and ſevered, and the ſevered Perſon 


. liz, * . 

rang n dies, the Writ ſhall not (a) abate, 

Co.Lit, 139, | 

(Not being a Party, he could not ſue out Execution if he was alive, Off. of Ex. 105, 


Salk, 312. If Debt be brought againſt ſeveral Exccutors, and one appears, and the 
pl. 17. other makes Default upon the Grand Diſtreſs, f the Court may proceed 
per Holt C. J. againſt him that appears ; and if the Plaintiff recover, Judgment ſhall be 


—— againſt all the Executors for the Goods of the Teſtator ; and the 25 E. 3. 
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J. 6. cap. 17. which gives a Capias in Debt, has been always conſtrued 
within the Equity of the 9 E. 3. ff. 1. c. 3. fo that if there be ſeveral Exe - 
cutors Defendants, and a Ci is returned as to one, and a Non eff inwentus 
as to the Reſt, the Plaintiff thall proceed againſt him that appears, and 
ſhall have Judgment againſt all; for the Default upon a Capias is the ſame 
as upon the grand Diſtreſs. Ergo Error muſt be brought by all. 
If one Executor hath the Poſſeſſion of the Teſtator's Goods, which are 
taken from him, (a) both muſt join in an Action of (5) Treſpaſs; for the (a) 19 H. 6. 
Poſſeſſion of one is the Poſſeſſion of the other; and if one only ſhould 65. 16 8. 7. 


bring the Action, and the other ſhould releaſe it, ſuch Releaſe would be 20% * 
$000. per Coke but 


| in Godoiph. 
134. and Off, of Exec. 104, it is ſaid, that if Goods be taken out of the Poſſeſſion of one Execu- 
tor, he alone may maintain an Action for the ſame, and that without naming himſelf Executor, 
for which is cited 38 E. 3. 9. (5) But if one Executor alone ſells the Goods of the Teitatot, he 
alone may maintain an Action of Debt for the Money. Godolph. 135. Off, of Exec. 104. 


It is ſaid that Executors, when ſued, cannot plead diſtin Pleas, becauſe Off. of Exec. 
they repreſent but one Perſon, who could have but one Plea, if he was — 5 
living; but it is ſaid to be holden by others, that Executors may plead | 36 OR 
diſtin Pleas, and that ſhall be tried which is (c) beſt for the Teſtator, 0 80 if tw 

0 
and moſt peremptory to ſettle the Controverſy. + eee 
have Judg- 
ment, and the one prays a Capias, and the other a Fieri facias, the Capias ſhall be awarded as 
beſt for the Teſtator. Hob, 61. cited as the Opinion of Coriſmere in 7 H. 6. 6. 


+ By 4 Ann. c. 16, , 4. Defendants may plead ſeveral Pleas, by Leave of the Court, ſo that 
they may all plead the fame Pleas, and thereby avoid the Doubt in the Text, 


|| The. Execution muſt be ſued in the Name of both, according to the Judgment. 


(E) Of the Pzobate of Wills, and Gzanting 
Adminiſtration ; And herein, 


1. To whom the Probate of Wills and Granting of Adminiftration did 
originally belong. 


T appears to have been a Matter of great Controverſy, to whom the 
Probate of Wills and Granting Adminiſtration did originally belong, 
and whether theſe were Matters intirely of Eceleſiaſtical Cognizance; 
(4) but it ſeems to be now the better Opinion, that the Probate of (4) Lirwead 


Teftaments did not originally belong to the Ecclefiaftical Juriſdiction, * Luer s 


butſays, That 

: the Juriſdic= 
tion of the Eccleſiaſtical Courts touching teſtamentary Matters, is by the Cuſtom of Ergiand, and 
not by the Eccleſiaſtical Law.—Wilkins 78. Lamb, Saxon Laws 64. make it appear, that the 
Biſhop and Sheriff ſat together in the County Courts; and by the Sax Laws, which they give 
us, it plainly appears, that the Probate of Teſtaments was in the County Courts. Seld. Eadme- 
rus 197, gives us the Charter of William the Conguerer, which firſt ſeparated the Ecclefiaitical 
Court from the Civil ; but this Charter does not mention Matters teſtamentary, or the Probate 
of Wills to be of Ecclefiaſtical Conuſance, but only ſays, that the Crimes, that were to be pro- 
ſecuted pro ſalute anime, were to be of that Conuſance, - And therefore, according to Seid. Ead- 


merus 168, the Eccleſiaſtical Juriſdiftion did not prevail herein till the Time of Rich, 2. at which 


Time the Clergy got the King to publiſh the Law of F/illiam the Cinguerer, and confirm the —_ 
an 
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and thar no but to the reſpective Lords of Manors where the Teſtator died, as J 
Matters of Other Matters did. | 


Eccleſiaſti- TITS 1 45 By a *. R kA Ii 7 

cal Conuſance ſhould be tranſacted in the County Court; this is the Charter of 2 Rich. 2. Ae. 
brans 12 No, 5. and is mentioned in Se/den's Eadmerus 168. From henceforward the Clergy had 
the whole Juriſdiction of Wills, becauſe the County-Court could not receive the Probate, ang 
the King's Court could not intermeddle with it, becauſe by a Charter in Hen. I. 's Reign, th, 
King's Tenants, who owed ſuit to it, were enabled to diſpoſe of their Perſonal Eſtate for the 
Good of their Souls, and of this the Clergy were thought to be the propereſt Perſons to tak 
Care. Plow. 179, in the Caſe of Greys and Fox. Hence in Fitz, Abr. Tit, Teſtament 14 
it is ſaid by Fairfax, that it was but of late the Church had the Probate of Wills, and he ſuppoſy 
that it was given to them by ſeme Act of Parliament, —-And in the 11H, 7. Fineux aſſerts, thy 
the Probate of Wills did not belong to the Spiritual Court by the Eccleſiaſtical Law, but came yg 
them by Cuſtom and Uſaze: and with theſe Opinions my Lord- Coke agrees in Henſlow's Cafe 
9 Co, 38. and on theſe Foundations concludes, that when the Will is proved in the Eecleſiaſi 
cal Court, the Court has executed its Authority, but the Executors are to ſue in the Tempoti 
Courts to get in the Eſtate of the Deceaſed, | 


kw co But however it might have been formerly, it is now certain, that the 
406. Spiritual Court is the only Court, except as herein after excepted, that ha 
Sid. 359. Juriſdiction of the Probate of Wills, and, as incident to ſuch JuriſdiQion, 
Nell and hath Power to determine all thoſe Matters that are neceflary, to the Au- 
—— thenticating of them. Hence it hath been adjudged, that if the Seal df 
Vaughn 4 the Ordinary appears to the Probate, it cannot be ſuggeſted. or, given in 
Show. 293. Ev1d nce in the Common Law Courts, that the Will was forged *, or that 
See Salk. 36. the Teſtator was Non compos, or that another Perſon was Executor; but 
pl. 1. it may be given in Evidence, that the Seal was forged, or the Will re- 
oF pealed, or that there were Bona notabilia, becauſe theſe are not in Con- 
Hole 30 . tradiction to che Real Seal of the Court, but admit the Seal and avoid it. 
Hard, 137. 2 Rol. Abr. 299. Carth. 143. 


* That is as to Chattels, or perſonal Eſtate; for with reſpect to real Eſtate, if any Queftion 
ariſes, the original Will muſt be produced, and not the Probate, which can't authenticate the 
Will as to real Eſtate; and in ſuch Caſe the Validity of the Will, may be called in Queſtion, and 
Forgery, Inſanity of the Teſtator, or any other Matter that avoids the Will, may be given in 


Evidence. 


Skin. 299. But if the Spiritual Court do admit a Will, but yet will not give the 
pl. 2. Probate thereof to the Executor, becauſe he cannot give Security for a juſt 
Salk. 36. Adminiſtration, the "Temporal Courts will grant (a) a Maxdamus,; for tho 
pl. 1. they are to determine whether there be a Will or not, yet if there be a 
(a)So if they Will, the Executor has a Temporal Right, and they cannot put any 


refuſe Ad- a g : a 
8 Terms on him but what are mentioned in the Will. 


to the next 
of Kin. 5 Mod, 474. unieſs it be controverted by Will alledged in Spiritual Court. 


— 


The Statutes 22 . 3. , . 11. 21 H. 8. c, 6 4. and 4 Ann 6. 16. 26. d- 
rect to whom Adminiſtration ſhall be committed, See poſt 401-414. 


| As te the Diſpoſition of Inteſtares Eſtates and granting Adminiſtra- 
Rol. Abr. tion, it is plain, that by the (5) Common Law, and before the Statute 


. 497 of Weſtm. 2. cap. 19. the Ordinary hath the abſolute Diſpoſal of Inteſtates 
Salk, zy. pl. 3 Eſtates. 


(6) But my Cs + NT | 
Lord Cote thinks that this was granted them by ſome particular Conſiitutions, and therefore ſays, 


that antiently the Kings of England, by their proper Officers, /»/:! ant Capere bora inteſtatorum i 
*anus ſuas, 9 Co, 36. &c, in Henſlnw's Caſe: 3 Mod. 24. 


And 
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1 0 And therefore, if a Man died Inteſtate, neither his Wife, Child, or next 2 Inſt. 309. 
„28 al of Kin had any Right to a Share of his Eſtate, but the Ordinary was to Plow. 277, 
diſtribute it according to his Conſcience to pious Uſes ; and ſometimes the 3 9 5% 
| Wife and Children might be amongſt the Number of thoſe whom he op- — 8 
2. Mar inted to receive it; but however, the Law truſted him with the ſole 33. 
ate „ Diſpoſition | : 3 

eign, th The firſt Statute, that abridged the Power of the Ordinary herein, was ; Mod.247, 
> for the the Statute of Wet. 2. or 13 E. 1. cap. 19. by which it is euacted, That Comb. 478. 
3 tO tals « where a Man dies Inteſtate, and in Debt, and the Goods come to the Comy, Rep. 
ent 14 Ordinary to be diſpoſed, he, de cætero, ſhall ſatisfy the Debts, ſo far as}; Pl. 3. 


oof — « the Goods extend, in ſuch Sort as the Executors of ſuch Perſons ſhould — = 
* « have done in Caſe he had made a Will.“ oy 

o's Caſe, Before this Statute, no Action lay againſt the Ordinary at the Suit of a Rol. Abr. 
cleſiali. Creditor, where the Party died Inteſtate, nor could the Ordinary maintain 906, 


e an Action againſt the Debtor of the Inteſtate; but, if he had ſeiſed the & Co. 135. 


Goods, he might bring Treſpaſs againſt any one who took them out of his — m 


t for the 


that the Poſſeſſion, Alterations 
that 5 | | > herein by 
yore ſeveral Acts of Parliament, wide infra Letter F. 413. 
diQon, 

he Au- 


Seal of 2. Of the King's Juriſdictioa in Granting the Probate of Wills and ®Page 399 
iven in Adminiſtration, | 
or that 
r; but As all Juriſdiction flows from the King, ſo he is ſaid to be the ſu- Allen 53. 
Vill re- preme Ordinary in this Kingdom; and therefore where an Action of Debt — N Pan 
n Con- was brought by an Adminiſtrator, and the Plaintiff declared: of Letters of i i 
id it. Adminiſtration granted to him per Carolum Regem, without ſaying debito prerogative. 
modo, yet this was held good on Demurrer, becauſe the King hath univerſal 
Juriſdiction here. | 
But it is ſaid, that if a Perſon dies inteſtate, and without Kindred, though Salk. 37, 

Queſtion the uſual Courſe is to procure the King's Letters Patent, and then the Or- pl. 3. 
To dinary admits the Patentee to Adminiſtration ; yet that this is not de pure, 
given in but rather out of Reſpect; for the Ordinary might originally have diſpoſed 

of Inteſtate's Eſtates to pious Uſes ; and the Inſtance of ſome Lords of Ma- 
nors having a juriſdiction herein, is not a Proof to the contrary ; they ori- 
ive the ginally, and not the King, had Right to grant Adminiſtration. 
r a juſt 
po 3. Of the Arehbiſhop's Juriſdiction; and therein of bona notabilia. 
e 
ut any If a Perſon dies, having Goods in ſeveral («) Dioceſes, the Probate of Off. of Ex. 
his Will, as alſo the Granting Adminiſtration to him, belongs to the Arch- * Abe 
biſhop of the Province in which the Goods are. „ 

| | Dyer 305. 

{a) So where a Man dies inteſtate, having Lands in divers Peculiars, the Granting Adminiſtra- 
tion does not belong to the Ordinary of the Dioceſe, but to the Metropolitan of the Province; 
Wy for they are excepred out of the Ordinary's Juriſdiction, Lev. 78. per Twiſden and Windbam, & 
26. d- vide Cro, Elz, 719, granted by Peculiar, i 


— — 


So if a Perſon dies inteſtate beyond Sea, and hath Goods here, though but Rol. Abr. 
in one Dioceſe, yet the Archbiſhop is to grant Adminiſtration. 908. 
So if a Man dies in one Dioceſe, not having any Goods there, but had Rol. Abr. 
bona notabilin in another Dioceſe, this is (5 ſufficient to intitle the Archbiſhop 90g. 
(6) By a Ca- 
non 1 Jac, 1. c. 92. if a Man dies on a Journey, the Goods, which he had at that Time with 


re ſays, him, ſhall not cauſe his Teſtament or Adminittration to be liable to the Prerogative Court. Co- 
torum i dolph. 71. 8 


iniſtra- 
Statute 
teſta:es 


And Vor. II. * f to 
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to grant Adminiſtration, becauſe the Ordinary where he dies is by Law to 
take as great Care of the Inteſtate and his Goods, as the other Ordinary 
where the Goods are. . 
2 Lev. 86. So if a Man dies having bone notabilia in the ſeveral Provinces of Canter. 
Hard. 2 16. Fury and York, the Archbiſhop of each Province ſhall grant Adminiſtration 
Salk. 39. according to the bone notabilia in their reſpective Provinces, being two ſu- 
8 preme Juriſdictions, and neither can act in the other. 
Dyer 305, So it a Man dies inteſtate, having Sena notalilia in England and Ireland 
S. P. fer ſeveral Adminiſtrations ſhall be granted, vis. by the Archbiſhop of Cu- 
Hale, terbury, for the Goods in his Province, and by the Archbiſhop of D- 
(O Rel Abr lin, for the Goods in his; but this by (c) Roll muſt be underſtood, where 
908. the Party hath bona notabilia in each of their Provinces ; for otherwiſe it 
ought to be granted by the Ordinary where the Goods are, and not by the 
Archbiſhop, 

If the Archbiſhop commits Adminiſtration, though there be no Borg 
nolabilia, yet ſuch Adminiſtration is not void, but only voidable, and ſhall 
ſtand till it is remedied by Complaint of the Inferior Ordinary; but if the 
Inferior Ordinary commits Adminiſtration, and the Superior alſo, ſuppoſing 
Page 400 » that there are Jona notabilia, if there are none, then the Firft by the 
5 co. zo. Inferior is good; if there are, it 1s abſolutely void. 

Hob. 185. 


$ Co. 135, Cro, Eliz, 6, 283. 456, Lev. 3056. 7 Mod. 146, Godolph, 70. S. P. becauſe 
the Metropolitan hath Juriſdiction in all Places within his Province. 


4 Inſt. 335. The Probate of every Biſhop's Will, though be had Goods but in his 
own Juriſdiction, belongs to the Archbithop of the ſame Province. 


1. Of what Value the Goods and Effets muſt be, that will make bona 


notabil ia. 


For theſe There appears to have been formerly Diverſity of Opinions as to the Va- 
vide Kol. ue of the Goods, which was neceſſary to make bona notubilia; ſome hold- 


— 4.6t ing 10 J. neceſſary, ſome 5 J. others 405. and even by others a Penny 
44. was thought ſufficient to make bona notabilia. 

Godolph, But it is now ſettled as eſtabliſhed by the 92 Canon of Jae. 1. tha: 
70. Goods amounting to the Value of 5 . make hone notabilia, 

Rol. Abr . 

— 2 But by the faid Canon it is provided, that this ſhall not prejudice the 
8 Juriſdiction of thoſe Dioceſes, where, by Compoſition or Cuttom, bona 
45 notabilia are valued at a greater Sum, as it is in Condon, where by Com- 


4 Inſt. 335. poſition bona natabilia are to be to the Value of 10/7. 

Godolph, It is not neceſſary that the Deceaſed ſliould have Goods to the Value of 

6% 6 J. in cach of the feveral Dioceſes where his Goods are diſperſed ; but if 
he hath Goods in any one Dioceſe amounting to 5 /. befides that in which he 
died, theſe make bona notabilia. 

Godolph, But if his Goods in the Dioceſe where he died amount to 10 /. or more, 

69. yet if he hath not Goods to the Value of 5 7. in ſome other Dioceſe, thele 
will not be Son notabilia, 


2. Of the Nature of ſuch Goods as will make bona notabilia, and how far i- 
| is neceſſary they /hould be in jeveral Dieſes. 


Rol. Abr. If a Man hath Goods in one Dioceſe to the Value of 5 J. and a Leaſe 


909. for Years of that Value in another, theſe make bona notabilia, though a 
God-olph, | Leate 


7 ts 
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Leaſe or Term for Years, according to the Civil Law, is not properly 
Bonum, nor a Thing (a) moveable, yet it is a Chattel, and as ſuch muff, \ gut; 
47 in 
be pleaded. Caſe Lands 
be deviſed 
to Executors for Payment of Debts and Legacies, theſe, though they become Aſſets, will not 
make bong wotabilia, Off, of Exec. 46, 


Debts due to the Deceaſed make bona mtabilia, as well as Goods in Poſ- Godolph, 
ſeſſion ; but if there be a Bond of the Penalty of 5 J. for Payment of a ens 
leſſer Sum, and the ſame is forfeited ; though according to the ſtrict Rules 5 mo 
of Law the whole Penalty is forfeited, yet this does not make bona nota- 
bilia. 

Debts due to the Deceaſed make hana notabilia, be they ever ſo deſpe- 
rate or difficult to be recovered, and therefore it (b) ſeems that a Debt (3) Off. of 
due from the King, for which there is no Remedy but by Petition, makes Exec. 46. 
bona notabilia. left a Quære. 

As to Debts making bona notabilia, we muſt further obſerve a Diſ- 
tinction the Law makes between Debts by Bond or Specialty, and Debts by 
Simple Contract, wiz. (c) that Debts by Specialty are eſteemed the De- Godolph, 
ceaſed's Goods in that Dioceſe where the Securities happen to be at the 70, 71. 


+ Time of his Death, though they were entered into in another, or though on of Exec. 
46. 


*Page 401 


the Debtor or Creditor, at the Time of entering into them, lived in a dif- 
. , Rol, Abr, 
ferent Dioceſe. | 90g. 
Dyer 305. 


(e) Therefore where a Man died in Lancaſbire, which is within the Dioceſe of the Biſhop of Cheer, 
and had a Bond in Lenden, it was adjudged that Adminiſtration as to this Bond ought not to be 
granted by the Biſhop of Cheſter, but by the Biſhop of the Dioceſe where the Bond was. Cro, 
Eliz. 472+ Byron and Byron, 


But as to Debts by Simple Contract, they, by our Law, follow the Per- Godolphs 
ſon of the Debtor, and are eſteemed the Deceaſed's Goods in that Dioceſe 7®: 
where the Debtor reſided at the Time of the Creditor's Death. Off.of Exec, 


On this Diſtinction it hath been held, that a Judgment obtained in any 40 


of the Courts of Meſtminſter made bona notabilia, though the Action upon ed — 
. 3 


which it was obtained was laid in Dorſetſhire, becauſe the Record was at? C. Gold 


Weſtminſter. and Strode. 

Salk, 40. 
pl. 9. 2 Salk. 679. pl. 7. 2 Ld. Raym. $54. and 6 Mod. 134. Adams and Savage, S. P. ad- 
judged, where an Adminiſtrator brought a Scire facias againſt the Tertenants of Savage, on à 
Judgment obtained by his Inteſtate in Z. R. and ſhewed as his Title that Adminiſtration was 
granted to him by the Archdeacon of Derſet, though the Defendant, without taking Advantage 
hereof, pleaded over; yet the Court abated the Writ ex C Hicia, for they held that they were 
obliged to take Notice, that the Place where they ſat was not within the Juriſdiction of the 
Archdeacon of Dirſet; but that if the Plaintiff had not been thus particular, but had declared on 
an Adminiſtration generally, + and the Detendant taken no Advantage of- it, it had becn well 
enough, See Ld, Raym. $56. 8 Mod. 244. 11 Mod. 223, pl. 18. 12 Mod, 537, 617. 
Will. 44, 752. pl. 218. 766. pl. 220. 3 Will, 349. pl. 92. 351, 370. Comyn 17. pl. 9. 
2 Barnes Notes C. P. 142. Stra. 412. 2 Stra. 716, 781, Barnard, B. R. 2g. 2 Ld. Raym. 
354, 1253, 15 10. 2 Stra. 847. Barnard. K. B. 223. Fitzgib. 110. See Salk, 40. pl. 9. 
2 Salk. 679. pl. 7. 680. 6 Mod. 134, 199, 226. 


f Qu. If it had beer in an Original Actun how he was to make Profert of the Letters of Admi- 
nitration without thewing who granted them ?—The Omitſion of a Profert would be bad on a 
lpecial Demurrer, notwithſtanding it's aided on a general Demurrer by 4 & 5 Ann. c. 16. wide 
Hob, 233, 1 Vent, 222, 1 Sid. 98. In a Scire facias it may not be neceſſaiꝝ to make a partie 
cular Profert, See Cro. El, 592, 


But if an Adminiſtrator takes out Adminiſtration by an Inferior Ordinary, Carth, 148. 

and on a Scire facias has Judgment to have Execution on a Judgment ob- , Riad. 324. 
the ahove 

Authorities, Gold and S'r-de adzud ged. 


Ff 2 tained 


”- 
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tained by his Inteſtate in B. R. and thereupon a Capias ad ſali fac iendum 
iſſues, on which the Defendant is taken, and the Sheriff ſuffers him to 
eſcape ; in an Action againſt the Sheriff he cannot take Advantage of this 
Error, for the Court had Juriſdiction over the Cauſe, and the Judgment 
was only erroneous, but not void. 
Carth, 573, If a Merchant in Londen draws a Bill of Exchange on his Correſpondent 
Yermens and in Newcaſtle in favour of J. S. and the Bill is refuſed, and J. S. dies Inteſ. 
3 tate, his Adminiſtrator, on Letters of Adminiſtration taken out in Durhan, 
8. C. 9 cannot bring an Actien on the Cuſtom of Merchants againſt the Drawer and 
judged, and lay the ſame in London, for a Bill of Exchange is not equal to Bond or Spe- 
the Plain- cialty, which are the Deceaſed's Goods, where they happen to be at his 
tiff's Writ Death, but is a Simple Contract Debt which follows the Perſon of the 
— * Debtor, and makes Bona notabilia where he reſides. | 
. With Regard to the following Perſons, the Law is altered by the 4 An 
e. 16. / 26. which reciting, That great Trouble is frequently occaſioned 
«* ro the Widows and Orphans of Perſons dying Inteſtate to Montes, or 
« Wages due for Work done in her Majeſty's Yards and Docks, by Dil- 
“ putes happening about the Authority of granting Probate of the Will; 
« and Letters of Adminiſtration of the Goods and Chattels of ſuch Per- 
« ſons ; for preventing of ſuch unneceſſary Trouble and Expence, it is 
« enacted, That the Power of granting Probates of the Wills and Letters 
of Adminſtration of the Goods and Chattels of ſuch Perſon and Perſons 
« reſpeQtively is, and is hereby declared to be, in the Ordinary of 
« the Dioceſe, or ſuch other Perſons to whom the ordinary Power of Pro- 
“ bate of Wills, or granting Letters of Adminiſtration, do belong, where 
«« ſuch Perſon or Perſons ſhall reſpectively die; and that the Salary, Wages, 
or Pay due to ſuch Perſon or Perſons from the Queen's Majeſty, her 
«« Heirs or Succeſſors, for Work done in any of the Yards or Docks, ſhall 
«© not be taken or deemed to be bena notabilia, whereby to found the ju- 
riſdiction of the Prerogative Court.” 


4. Of the Probate of Wills, and Granting Adminiſtration by the Biſhop of 
| the Dioceſe. | 


Gedolphes9. The Ordinary hath regularly the Probate of Wills and Granting of Ad- 
SeeGilb.Eq, Miniſtration of every Perſon dying within his Dioceſe ; this Juriſdiction 
Rep. 203. ® he may either exerciſe himſelf, or it may be done by his Official, for 
Page 402 it is but a miniſterial Act, and no ways concerns the Biſhop as Biſhop 
in his Spiritual Capacity, and therefore he may do the Thing by another, 
150 originally the Probate of Wills did not belong to the Ecclefiaſtical 

udges. 
This Power of granting Adminiſtration is annexed to the Perſon of 
Godb. 33. the Biſhop, and therefore if a Biſhop of Ireland happens to be in England, 
2 fr and he may grant Adminiſtration here of any Thing within his Dioceſe in 
6 0d. 14 f. reland, 


3. P. per Molt, 
Ch. Just Ld. Raym. 562, $56, 


Kol. Abr. If a Biſhoprick be vacant, the Dean and Chapter are to grant Admint- 
908. ſtration. ; 


5, Of 
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5, Of the Probate of Wills, and Granting Adminiſtration, where the Party 
dies within ſome peculiar Juriſdiction. 


If a Perſon dies within ſome peculiar Juriſdiction, the Probate of his 4 Inſt. 338, 
Will, as alſo the Granting of Adminiſtration, belongs to the Judge of ſuch _ 40. 
Peculiar, which is founded upon a Suppoſition of an original Compoſition ** **: 
between him and the Ordinary of the Dioceſe for that Purpoſe. t 1 See as to 


Bona nota- 
bilia, ante 400. Div, 2, 


Theſe Peculiars are either Regal, Archiepiſcopal, Epiſcopal, or Archi- 
diaconal, in each of which the Owner of (a) common Right bath Power 6 404.24 
to grant Adminiſtration. (a) Where 

Adminiſtra- 
tion -_ granted by a rural Dean, the Goods of the Deceaſed not amounting to more than 40 /, 
5 Mod, 424. 


6. Of the Juriſdiction of ſome Lords of Manors in the Probate of Wills. 


Although it be regularly true, that at preſent the Spiritual Court is the 
only Court that has Juriſdiction in the Probate of Wills and Granting Ad- 
miniſtration ; yet from this general Rule muſt be excepted all () Courts- (5) Such as 
Baron that have had Probate of Wills Time out of Mind, and have always that in the 
continued that Uſage. Manor of 


Mansfield 
and thoſe in Cowle and Caverſham in Oxfordſhire, which the Author of Off, of Exec, 43. ſays, He 


himſelf kept, 


This Juriſdiction can only be claimed by Preſcription, and therefore Thom. Entr. 
a Perſon who has Adminiſtration granted to him by a Lord of a 342 
Manor declares, That per A. B. Dominum Manerii cui Adminiſtrationis an, 42. 
commiſſio de Jure pertinet per conſuetudinem infra Maner. pred. a tempore 
cujus contrarii memoria hominum non exiſtit uſitat. & approbat. debits meds 
commiſſa fuit, 


7. Of the Juriſdiction of ſome Mayors in reſpect of the Burgeſſes within 
ſuch a Place. 


By Cuſtom the Probate of Wills belongs to the Mayors of ſome Or ati. 
Boroughs in reſpect of the Burgeſſes, as to Lands deviſeable in ſuch ©: _ 
Boroughs; but as to Goods the ſame Will may alſo be proved beſore the Godolph, 58. 


Ordinary, For theCuſ- 
tom of Lex 


den in Relation to Orphans, &:. vide Tit, Cuſtom of Londen, 


$. The 
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page 40 3 8. The Form of Proving a Will and taking out Adminiſtration, and there. 
25 8 in of Entet ing a Caveat. 


Codolph. 66. The Judge may, ex officio, or at the Inſtance of the Party intereſted, 
| call the Executor to prove the Will; lome (ay he may be cited at the In- 
ance of any Perſon, to know whether the Party inſtancing hath any Le. 
gacy left him, or nor. 
Godolph, If the Executor appears not to prove the Will upon the Ordinary's Pro- 
58, 5s, cel, but ſtands in Contempt, he is excominunicable ; but if he appears and 
makes Oath, that the Teſtator had bona notabilia in divers Dioceſes, or 
within ſome peculiar Juriſdiction than that wherein he died, he is to be dil 
miſſed to prove the Will in the Archbiſhop's Court, and to exhibit the ſame 
under Seal within forty Days next aſter. 
Godolph. 63. Alſo the Ordinary or Mictropolian, as the Caſe ſhall require, may ſe- 
| queſter the Teſtator Goods until the Executor proves the Will. 
Godolph. If it be uncertaia whether the Teſtator be dead or alive, it muſt be left 
G1, 62. to the Diſcretion of the Judge, whether he thinks him ſo, or not; and if 
there be good preſumptive Evidence in Law to chink bim dead, then he 
muſt prove the Will; as if he be beyond Sea in remote Parts, and it's com- 
mon and conſtant Fame, that he is dead, eſpecially if the Ex: 2cutor of ſuch 
. Perſon be honeſt, and the Goods are bona Peritima, and the Teſtament itſelf 
in Favour of Children, or ad pios ufus. 
Codolph.61. The Time of Proving a Will is left to the Diſcretion of the Judge, 
| according as the Circumſtance of the Caſe ſhall require or admit; but re. 
gularly ir ought to be inſinuated within four Months after the Teſtator: 
Death. 
Sodelph. 62. Jeſtaments may be proved either in common Form, as where there i; 
| no Conteſt about the Will ; but the Executor preſenting the Will before the 
Judge, without citing the Parties intereſt ed, doth depote the ſame to be the 
true, whole, and Jaſt Will of the 1 eilator, and thereupon the Judge does 
| allow the Will, and fixes his Seal and Probate to it. 
Godolph.62, Ora Will may be proved in Form of Law, as when it is exhibited before 
& the Judge in Preſence of the Parties intereſted, as the Widow and next of 
Kin, and then the Proof examined and fully heard, and at laſt allowed. 
Godolph. Ea The Difference between the two Probates is this; where a Will is proved 
in common Form, it was, at any Time afterwards within thirty Years, to 
be queſtioned and called in Debate, which it cannot be in cate it be proved 
in Form of Law. 
Godolph. 61. If the Executor refuſes to prove the Will, or if there be a Will and no 
| Executor named, the Ordinary is to commit Adminiftration cum Teftament; 
anne xo to ſome proper Perſon, from whom he may take Bond for a faithful 
Adminiſtration ; but in caſe there be no Will, then he is to grant Adminiſ- 
See the tration to the next of Kin f of the Deceaſed ; and in cafe of their Refuſal, 
Rr" 3? he may grant it to a Creditor, or any other Perſon defiring the ſame; and 
© ir & 2, if no Body will take Adminittration, the Ordinary — grant Letters al 
H. 8. c. 5, Cuolligend bona defund. 7 J 


1. 3, 4. 
Sce alſo the Stat. 4 Ann. c. 16. 1, 26, ane 401. and pH. 414. 


If there be a teſtamentary Diſpoſition without an Executor, the Party, in 
whoſe Favour the Diſpoſition was made, muſt cite the next of Kin before 
he c Can n have Adminiſtration, 


I 
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It is uſual when there is a Conteſt about a Will, or when the Right of Godolph, 
Adminiſtration comes in Queſtion, to enter a Caveat in the Spiritual Court, 258 
which by their Law is ſaid to ſtand in Force for (a) three Months. 2 


by Dr. Tal- 
bet in his Argument of the Caſe of Hutchins and Glewer, 2 Rol. Rep. 6. Cro. Jac. 463-4. 


# But it is faid that our Law takes no Notice of a Caveat, and that it is*Page 404 
but a mere cautionary Act done by a Stranger, to prevent the Ordinary Rol. Rep. 
from doing any Wrong, and that therefore, if Adminiſtration be granted 191. 
pending a Caveat, this is valid in our Law, though by the Law in the Cro· Jac, 


Spiritual Court, it may be ſuch an Irregularity as will be ſuffeient to re- Tel Rep 6. 


lit. 

x" the Caſe of one NAey, where Adminiftration was granted te him Lev. 186. 

ing a Caveat, and no Notice taken of it, or of the Party that entered Ole and 
ic, and for this Cauſe there was Citation to have this Adminiſtration re- B. 
pealed; and on a Motion for a Prohibition in Behalf of Offley, it was = we 
urged, that the Spiritual Court having once granted Adminiſtration, they 63 * a0. 
had executed their Authority, and have no Power over the Adminiſtrator EY: 
afterwards, and a Caveat 1s only for private Information of the Judge, but 
does not ſuſpend their Juriſdiction ; it is concilium, but net ræceptum; no 
Countenance was ever given to it by the Law; that to give them Libe 
to repeal Adminiſtration for this Cauſe, were to give it them in all Caſes, 
and then all the Inconveniences of compelling Diſtribution will follow, for 
they may leave out ſome Formality on Purpoſe to preſerve a Power over 
the Adminiſtrator, or they may make it Cauſe of Repeal, becauſe Adminiſ- 
tration 1s granted to a Child already preferred, or the like; and by the 21 
H. 8. c. 5. they have an Election, which when it is once made, no Man 
can complain ; for none have any Right or Title precedent ; and for theſe 
Reaſons a Prohibition was granted; but on another Day, on Motion for a 
Conſultation, the Court ſaid, that to take from the Spiritual Court all Power 
of examining the Formality of Granting Letters of Adminiſtration, would 
occaſion undue Catching of Adminiſtrations, and confound and deſtroy all 
their Forms and Courſe of Proceedings, which are in ſome Caſes neceſſary; 
and it was not the Intention of the S atute to alter the Courle of Granting 
Adminiſtrations, and to eſtabliſh irregular Adminiftrations, but only to 
direct the Ordinary, and to ſtrengthen the Liberty they took upon them 
before ; and for the Matter of the Caweat, we know not what Weight and 
Regard it may have in their Law; it may be eſſentially neceſſary, that 
where there is a Conteſt and Competition, both Parties ſhould be heard be- 
fore any Thing be done, or the Caveat diſmiſſed ; they have a Rule, that 
no Adminiſtration ſhould be granted within fourteen Days, that no Party 
may be ſurprized, and we have known an Admuiiſtration granted againſt 
this Rule repealed, though no Body elſe could pretend any Right; but the 
fame Day a new Adminiſtration has been granted to the ſame Party, and in 
theſe Kind of Queftions Creditors are concerned; and it may be very miſ- 
chievous to throw off and flight all their Forms; wherefore the Court would 
adyiſe, and according to the Report of this Caſe, in 1 Lev. Moreton and 


Windham, at another Day, were for Diſcharging the Rule for a Prohibition; 


and they held, that granting Adminiſtration, pending a Caveat, was ſuffi- 
cient Cauſe to revoke, and that was like a Superſedeas in our Law, which 
made a Judgment given afterwards erroneous ; but Kelynge and Tæuiſden held 
that the Caveat was of no Force to hinder the Grant of the Adminiſtration 
for it is not a judicial Act of the Court, but only an Entry of a Memoran- 
dum by a Clerk in Court, for the Giving of Caution ; and being no Judg- 
ment or Record of the Court, the Court of B. R. are as proper Judges of 


the Force and Effect of it as the Spiritual Courts, and are likewiſe to 
lat 
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that they grant Adminiſtration according as they are impo7ered by the 
Starures ; and the Court being thus divided, there could be no Rule for 
diſcharging the Prohibition. x 


»Page 405 * 9. Of the Executor's Refuſal. 


2 Show. This being a private Office of Truſt named by the Teſtator, and nor 
Rep. 2 52. the Law, he may refuſe, but cannot atlign the Office. 
Off. oſ Exec. If the Executor refuſes to appear upon the Ordinary's Summons, he is 
36-7 puniſhable for a Contempt; but yer he cannot be compelled to accept the 
— Executorſhip, whether he will or not. | | 
Vaugh. 144. And therefore if an Executor refuſes before the Ordinary to take upon 
— Abr. him the Executorſhip, the Ordinary may grant Adminiſtration cum Teſta. 
Plow. 281. Mento annexo to another Perſon ; and he can never afterwards be permitted 
to prove the W1ll. | | 
Vent. 335, But if the Executor appears and takes the uſual Oath before the Surro- 
gate, and afterwards refuſes betore the Ordinary, yer Adminiſtration 
eannot be granted to another ; for having, once taken the Oath, he haz 
made his Election, and cannot afterwards refuſe the Executorihip ; and 
if the Ordinary will not admit him, a Handamus will lie, tho* on Oath 
taken before a Surrogate, the Ecclefiaſtical Court have no further 
Authority. 
Off, of Exec. In Cafe the Ordinary himſelf is made Executor, he may refuſe before 
37˙ the Commiſſary. | 
Of. of Exec. But an Executor cannot refuſe by any Act in Pais, as by declaring, 
= that he would not accept the Executorſhip, but it muſt be done by 
ſome (a) Act entered and recorded in the Spiritual Court, and before 
(a) But the Ordinary. 
where Ba- —  — 
con Lord Keeper, Catlin Ch, Juſt, and the Maſter of the Nl, were made Executors, and- tlic 
wrote a Lettier to the Ordinary, ſignifying that they could not attend the Executorſhip, and 
defiring him to commit Adminiſtration to the next of Kin of the Deceaſed, which being te- 
corded, it was held a ſufficient Refuſal, Cro. Eliz. 92 Off, of Exec, 37. Own 44. Moor 272, 
Leon. 135. S. C. and that no Executor named could act after, but an Executor may pray "Tine 


to conſider if he will act, and Ordinary may give and grant Letters a« Colligerdum in the Inter, 
but not Adminiſtration, + | | 7 0 | 


Godolph, When an Executor hath once adminiſtered, he cannor afterwards re- 
© In VERS fuſe to prove the Will, becauſe by the Adminiſtration he accepts the Exe- 


2Mcd. 146. cutorſhip upon him, and fo hath made his Choice; therefore in that Caſe 
Vent. 303. the Ordinary ought to compel him to accept the Executorfhip, and prove 
2 Lev. 182. che Will. | | | | 
Rol. Abr. Vet it is ſaid, that if the Judge, knowing that one hath adminiſtered, 
907. will, notwithſtanding, accept his Refuſal, and commits Adminiſtration, 
_ 4n Exec. tha: is good, for the Spiritual Judge is the proper Judge of the Matter; 
+ +'* but after Refuſal and Adminiſtration granted to another, the Executor 
may not recede from it, and go back to prove the Will and aſſume the 
Executorthip. 5 5 
Ot. ot Exec. But if Adminiſtration be committed only becauſe the Executor did not 
40, 41. upon Proceſs or Summons appear to prove the Will, the Executor may at 
any Time after come in and prove the Will. EE, | 
Off. of Exec, Tf after the Executor hath refuſed, and the Ordinary hath committed 
4c, 4%» Adminiſtration, it appears to the Ordinary that the Executor had ad- 
miniſtered before, and fo determined his Election, he may revoke the 
Letters of Adminiſtration, and enforce the Executor to prove the V. ill. 


the 


for 
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If an Executor hath once adminiſtered, though he afterwards refuſed Leon. 54-5. 
before the Ordinary, yet it ſeems he ſtill continues liable to the Creditors, Of. of Exec. 


for the Plea is Ne ung Executor, ne ung Adminiſt come Executor. 40, 41, 
If there are ſeveral Executors, and they all refuſe before the Ordinary, Rol. Abr. 
he may grant Adminiſtration with the Will annexed. 907, 


But if there are ſeveral Executors, and ſome of them renounce before 
the Ordinary, and the Reſt prove the Will, by (a) our Law they who re- 5 Co. 28. 
nounced may, at any Time afterwards, come in and adminiſter, having Doe * In 
the Right in them ; and tho' they never acted during the Life of their Hard, 2. 
Companions, yet may they come in and take upon them the Execution of7 Mod, 39. 
the Will after their Death, and ſhall be preferred before any Executor () Salk, 
made by their Companions, becauſe, as the Will is proved, the Ordinary 3**: pl. 15. 
has no Authority to take the Reſuſal, and Probate by one Executor in- Where it ;, 
tles all the Executors to ſue. ſaid, that the 

| | Civilians 

held, That by their Law a Renunciation was peremptory. 


* 10, What Ads amount to an Adminiſtration, ſo that the Party cannot“ Page 466 
afterwards refuſe. | 


It hath been already obſerved, that if an Executor once adminiſters, Off. of Exec. 
he cannot afterwards refuſe to prove the Will, becauſe by the Adminiſtra- 38. 
tion he has made his Choice, and ſub,ected himſelf to the Actions of the 1 
Teſtator's Creditors. h = xy Rep. 
3 Will, Rep. 
251, 337. See 12 Mod, 441, 471. 


Therefore it is neceſſary to conſider what AQs will amount to an Ad- Rol. Abr. 
miniſtration, and here we may lay down two general Rules : 1 ff, That what- 917. 
ever the Executor does with Lelation to the Goods and Effect of the Teſ- | 
tator, which thews an Intention in him to take upon him_the Executorſhip, 
Te Anu . iT IH . 2. That u ea . 
make a Wag Table as an Executor de /on tort, will be deemed an Election 
of the Executorſhip. = e 
"Fence it hath been adjudged, that if the Executor takes Poſſeſſion of $9) Ab" 
the Teſtator's Goods, and conyerts_them to his own Uſe, or diſpoſes of ye, 
them to others, that this is an Adminiſtration. oz 4 —. 

39. 

So if he takes the Goods of a Stranger, under an Apprehenſion that Rol. Abr. 
they belonged to the Teſtator, and adminiſters them, this amounts to an 917. 
Adminiſtration. | 

As where the Teſtator being Tenant at Will of certain Goods, his Exe- Rol. Abr. 
cutor ſeiſes the Goods, ſuppoſing them to belong to the Teſtator, with an 917. 

Intent to adminiſter ; and it was held, that his Intention appearing, this 
made him Executor in Law. | 

But if an Executor ſeiſes the Teſt>tor's Goods, claiming a Property 
in them himſelf, tho' afterwards it appears that he had no Right, yet this 
will not make him Executor : for the Claim of Property ſhews a different 
View and Intention in him, than that of adminiftring as Executor. 

If an Executor receives Debts due to the Teſtator, and eſpecially if he Moor 14. 
gives Acquittances for ſuch Debts, this amounts to an Election of the Exe- And. 11. 
cutorſhip. e Rol. Abr. 


9177. 
So if he releaſes a Debt due to the Teſtator. 


Rol. Abr. 
912, 
30 
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Rol. Abr. So if there are two Executors, and one of them hath a Specifick Le. 
* gacy deviſed to him, and he takes Poſſeſſion of it, without the Conſent of 
his Co-Executor, this amounts co an Adminiſtration; for a Deviſee 
_— take a Perſonal Chattel deviſed to him without the Aſſent of the 

xecutor. 


11. Of bringing in an Inventory, and Accounting. 


Godolph, An Inventory is a full and juſt Deſcription of all the Perſonal Eftate 


385 401. and Effects which belonged to the Deceaſed, and which by the Civil 
Law, and alſo by tle Statues of this Realm, Executors and Admini- 
ſtrarors are obliged to make, and preſent the ſame to the proper Eccle- 

.  fraftical Judge. 
Godolph. The Practice of exhibiting an Inventory was introduced from a Rule 
150, in the Civil Law, which ſubjected the Heir to the Payment of his An- 


ceſtor's Debts ; which proving very prejudicial to him, as ſuch Debts often 
amounted to more than the Value of the Inheritance which deſcended 
to him, it was ordained, that if the Heir would exhibit a true In- 
Page 407* ventory of all the Goods and Chattels of the Deceaſed, he ſhould be no 
farther chargeable than to the Value of the Inventory ; and ſo much 
Strictneſs was required by that Law in making an Inventory, that if the 
Heir neglected it for a Year or more, he was obliged to pay all the 
Debts and Legacies, though he had not ſufficient of the Teſtator's Fſtate 
to do 1t. 
Swinb, 401. The Reaſon of an Inventory with us at this Dey, is for the Benefit of 
Gocolph. Creditors and Legatees, and therefore every Executor is compellable to bring 
w—_ in an Inventory, at the Diſcretion of the Ordinary; and if he preſuines to 
adminiſter without bringing in ſuch Inventory, he is puniſhable in the Spi- 
ritual Court. 

But as this Matter of bringing in an Inventory and accounting is enjoined 
and directed by ſeveral Acts of Parliament, we ſhall here take Notice, and 
in the firſt Place inſert thoſe Clauſes of the Statutes which are relative to this 
Matter. By the 31 E. 3. cap. 9. Adminiſtrators thall be accountable to 
the Ordinaries as Executors be in the Caſe of Teſtaments.“ 

By the 21 H. 8. cap, 5. par. 4. it is enafted, * That the Executor and 
« Executors named by the Teſtator or Perſon deceaſed, or ſuch other Perſon 
or Perſons to whom Adminiſtration thall be committed, where any Perſon 
«* dieth Inteſtate, or by way of Inteſtate, calling or taking to him or them 
“ ſuch Perſon or Perſons, two at the leaſt, to whom the ſaid Perſon ſo 
dying was indebted, or made any Legacy; and upon their Refuſal or Ab- 
« ſence, two other honeſt Perſons, being next of Kin to the Perſon ſo dying, 
* and in their Default or Abſence, two other honeſt Perſons ; and in their 
«« Preſence, and by their Diſcretions, ſhall make or cauſe to be made a true 
e and perfect Inventory of all the Goods, Wares, Merchandizes, as well 
* moveable as not moveable, whatſoever, that were of the Perſon ſo de- 
% ceaſed, and the ſame ſhall cauſe to be indented ; whereof the one Part 
« ſhall be by the ſaid Executor or Executors, Adminiftrator or Adminiſ- 
<« trators, upon his or their Oath or Oaths, to be taken before the Bithops, 
„ Ordinaries, their Officials or Commiſſaries, or other Perſons, having 
4 Power to take Probate of Teſtaments, upon the Holy Evangelifts, to be 
good and true, and the ſame one Part indented ſhall preſent and deliver 
« into the Keeping of the ſaid Biſhop, Ordinary or Ordinaries, or other 
4 Perſon having Power to take Probate of Teſtaments; and the other 
« Part thereof to remain with the ſaid Executor or Executors, Adminiſ- 
* trator or Adminiſtrators ; and that no Biſhop, Ordinary, or other what- 
* ſoever Perſon having Authority to take Probate of "Teſtament or Teſta- 

6c ments, 
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« ments, refuſe to take any ſuch Inventory or Inventories to him or them 
« preſented or tendered, to be delivered as aforefaid, under the Penalty 
« of 104.” 

By the 22 & 23 Car. 2. cap, 10. f it is enacted, © That all Perſons im-f See the | 
« powered to grant Adminiſtration, ſhall, of the reſpective Perſon or Fart of this 
« Perſons to whom any Adminiſtration is to be committed, take re 
« cient Bonds, with two or more able Sureties, Reſpect being had to the eg, Diſtri- 
Value of the Eſtate, in the Name of the Ordinary, with the Condition bution. 
in Form and Manner following: The Condition of this Obligation is ſuch, Peſt. 427. 

« That if the within bounden A. B. Adminiſtrator of all and ſingular the 
« Goods, Chattels, and Credits of C. D. deceaſed, do make, or cauſe to be 
« made, a true and perfect Inventory of all and fingular the Goods, Chattels, 
« and Credits of the ſaid Deceaſed, which have or ſhall come to the Hands, 
« Poſſeſſton, or Knowledge of him the ſaid A. B. or into the Hands and 
« Poſſe ſton of any other Perſon or Perſons for him, and the ſame ſo made 
% exhibit, or cauſe to be exhibited into the Regiſtry of Court, at 
« of before the Day of next enſuing, and the ſame 
« Goods, Chattels, and Credits, and all other the Goods, Chattels, and Credits 
« of the ſaid Deceaſed, at the Time of his Death, which at any Time after 
% ſhall come to the Hands or Poſſeſton of the ſaid A. B. or into the Hands 
* and Poſſejfron of any other Perſon or Perſons for him, do all and truly 
« # admini/ter according to Law ; and further, do make, or cauſe to be made, Page 408 

e true and juſt Account of his ſaid Adminiſtration, at or before the 

« Day of And all the Reſt and Reſidue of the ſaid Goods, 

* Chattels and Credits, which Mall be found remaining upon the ſaid Admi- 

«* niſtrator's Account, the ſame being firſt examined and allowed of by the Judge 

* or Judges for the Time being, by his or their Decree or Sentence, purſuant to 

«. the true Intent and Meaning of this At, tall limit and appoint ; and if it 

Fall hereafter appear, that any Laſt Will or Teſtament was made by the faid 

* Deceaſed, and the Executor or Executors therein named db exhibit the ſame 

into the ſaid Court, making Requeſt to have it allowed and approved accord- 

« ingly, if the ſaid A. B. within bounden, being thereunto required, ds render 

and deliver the ſaid Letters of Adminiſtration (Approbation of ſuch Tefta- 

* ment being firſt had and made) in the faid Court, then this Obligation to be 

vid and of none Effet, or elſe to remain in fuil Force and Yirtue ; which 

Bonds are hereby declared and enacted to be Good to all Intents and 

* Purpoſes, and pleadable in any Courts of Juſtice ; and alſo that the 

* ſaid Ordinaries and Judges reſpectively ſhall and may, and are enabled 

to proceed to call ſuch Adminiſtrators to account, for and touching 

* the Goods of any Perſon dying inteſtate ; and upon Hearin ? and due 

* Confideration thereof, to order and make juſt and equal Diſtribu- 

« tion, Oe.“ | ; 

But by the 1 Fac. 2. cap. 17. it is provided, © That no Adminiſtrator Per Holt 
© thall be cited to any of the Courts to render an Account of the Perſonal C. J. even 
* Eſtate of his Inteſtate (otherwiſe than by an Inventory or Inventories before this 
thereof) unleſs it be at the Inſtance or Proſecution of ſome Perſon n 
* Perſons, in Behalf of a Minor, or having a Demand out of ſuch Per- could not 


* ſonal Eſtate, as a Creditor or next of Kin... ex officio cite 
an Admini- 


28 to account; ſo that really this Statute has no Effect at all, for the Law was ſo before. Salk, 
316. * | | 


The Inventory is to contain, in ſeparate and diſtin& Articles, all the (a) 
Goods, Chattels and Credits, or (5 Debts due to the Deceaſed, and the Jodelpf. 


: — 152. 

Prices at which they were valued, (a) And by 
pl: | But Swinb. 407. 

| the Order 

heretofore uſed, was firſt to Inventory and Praiſe the moveable Goods, ſuch as Houſhold-ſtuff, 
Corn, Cattle, Cc, then the Immoveable, as Chatrels Real, or Leaſes of Lands, and after the Debts 
due to the Teſtater, which Order, he ſays, is obſerved to this Day, (5) That on a Plea of Plene ad- 
| miniſtravits 
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Godolph. But ſuch Things as are fixed to the Freehold, and belong to the Heir, as 
152, Glaſs-windows, Wainſcot, Fith in a Pond, and Doves in a Pigeon-houſe, 
are not to be put into the Inventory. 
Godolph. So the Wife's Paraphernalia, or ſuch Apparel as is ſuitable to her Degree 
153, 493- and Quality, need not be pur in the Inventory, for they ſurvive to her, and 
are not eſteemed Part of the Huſband's Perſonal Eſtate. | 
Swinb. 405. By the Eccleſiaſtical Law, the Time of making and exhibiting an Inven. 
tory is leſt to the Diſcretion of the Ordinary, who may require it to be 
(% And ac- done (c) ſooner or later, according to the Diſtance the Goods lie from the 
cordirg to Executor, and other Circuniſtances. 
Codolph. 
150. the maxirg an Inventory is to be begun within thirty Days after opening the Teſtament, and 
Notice thereof to the Executor, and is to be finithed within fixty Days after, unleſs the Executor 
and the Teſtator's Goods, or the greateſt Part thereof, be far remote and diſtant from each other, 
in which Caſe the Law doth allow one Year from the Time of the Teltator's Death for the mak. 
ing thereof ; and during this Time no Svit is to be commenced againſt the Executor in the Ec- 


cl-Haſtical Court; and in Godelpb. 225, it is ſaid, that an Executor is to have a competent Time 
to account, which Time is a Twelve- month. 


And as an Explanation to the Manner of bringing in an Inventory and 

Accounting, and the Neceſſity thereof, and how theſe are conſtrued and 

page 409* 5 by the Common Law Courts, I ſhall here inſert the following 

aſe : 

Hill. 6 Ann In Debt upon an Adminiſtration-Bond, and Oyer prayed of the Condi- 

Archbiſhop tion, Defendant pleads, 1½, That he did exhibir an Inventory by the 

of Cant. v. Time. 24%, That he had adminiſtered all according to Law. 3dly, That 

Wilu. he was not cited to bring in his Accounts, ſo that no Decree was made 

5 257. concerning them. Plaintiff replies, That the Inteſtate was bound in a Bond 

FAG of ſo much, &c. to J. S. for Payment of ſuch a Sum, and that J. FS. 

had brought an Action of Debt upon that Bond againſt the Defend- 

ant, and had got -Judgment ; and rhough Divers Goods to the Value 

of that Debt came :o the Defendant's Hands, yet he had not paid it, but 

had converted them, Defendant makes a frivolous Rejoinder, and upon 

that the Plaintiff demurs; and the Queſtion made upon the Caſe is, if the 

Defendant, the Adminiſtrator is bound to bring in his Accounts before 

the Ordinary in the Eeccleſiaſtial Court, by the Time ſpecified in the Con- 

dition of the Bond, not being cited or ſummoned thereto ; and Holt Ch. 

Juſt. in pronouncing the Opinion of the Court ſaid, That they were all una- 

nimons, that he was obliged to account tho' not cited or ſummoned ; and 

he ſaid firſt, that an Executor or Adminiſtrator is obliged to account is very 

plain, by the 31 E. 3. fl. 1. c. 11. at the End of the Statute, where they are 

made accountable to the Ordinary, as Executors be in Cale of Teſtament, 

and rho' the Ordinary had no Power to oblige them to account upon Oath ; 

yet if they were ſued in Chancery by any Creditor for the Diſcovery of Aſ- 

{ers, there they were obliged to account upon Oath, and the Ordinary could 

Fer the Or. Hot relieve then. N 78. 2 Inf. 600. but that the Account given in before 

dinary could the Ordinary ſhould be looked into, and unravelled. 20h, if a Legatee comes 

not diſpute to ſue for his Legacy, he may unravel the Account given in before the 

the Iten. or Ordinary, becauſe he cited them into the Spiritual Court, and has no Re- 

requircProof medy elſewhere for his Legacy; but if the Executor or Adminiſtrator will 

opt pay the Legacy, then he cannot unra, el their Accounts, becauſe when the 

attem ted, Legaey 
but the Cre- 


Citor may ſue at Common Law, and then Payment will be tried by Common Law Proof, even by 
one Witneſs, | 


* v 
- 


* 


 miniſtravit, all ſeparate Debts mentioned in the Inventory ſhall be accounted Aﬀets in the Executors 
Hands ; for it is as much as to ſay, That they may be had for demanding, unleſs the Demand and 
Reſuſal be proved, Salk. 296. pl, 3. ruled upon Evidence by Holt. C. J. See infra 417, 
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Legacy is paid, this is the End of their Suit; as in Raym. 470. Boon's Caſe, 
As to the principal Point, this Statute 22 & 23 Car. 2. c. 10. was made to 
make the Wife and next of Kin as Legatees, after all Debts paid, and 
| they are to ſue for their Legacies or Shares in the Eccleſiaſtical Court; for 
the Law was defective before, in that the Ordinary had no Power to com- 

| a Diſtribution, becauſe the Adminiſtrator had the ſame Power as the 
Executor; and after Adminiſtration committed, the Ordinary's Power was 
at an End, and he had nothing more to do with the Goods of the Inteſtate ; 
but now this Statute was made to aſcertain and ſettle a Diſtribution, and the 
Wife and next of Kin may compel the Adminiſtrator to make ſuch Divi- 
ſion and Diſtribution, and he is bound at his Peril to account by the Time 
limited ; and if not done, he muſt ſhew ſome Reaſons wherefore it was nor 
done; as that no Court was then held, Cc. or ſome other Matter which 
rendered it impoſſible to account by that Time; and it appears by Co. Ent. 
128. that the Condition of Adminiſtration-Bonds before this Statute was, 
that he ſhould account when thereunto required ; not ex officio ; but now 
the Act of Parliament enjoins him to account peremptorily before ſuch a 
Time, and therefore he is bound at his Peril to do it; and in all Caſes 
where a Man 1s bound in a Bond to do a Thing, he is bound at his Peril to 
do it; as if a Man is bound in a Bond, with Condition to pay Money at 
ſuch a Time and Place, although the Obligee does not come there at the 
Time, ſo as that he cannot pay it; yet if the Obligor is not there ready to 
pay it, and does not ſtay there till the laſt Inſtant, or Sun-ſet, he forfeits his 
Bond, and he muſt plead that he was there, and ſtaid till Sun-ſet, and had 
the Money ready, and that nobody came there to receive it; and if a Re- 
queſt be to be made, he muſt be there ready to be requeſted ; and he 
took a Difference between Rent payable by Reſervation only, and when a 
Bond is given for it; for in Caſe of the Bond he forfeits it, if he be not there 
ready to pay it, though no Demand be made, * Hob. 8. Baker and Spain. * Page 410 
Suppoſe one is bound in a Bond conditioned to do a Thing, which 8 
without the Concurrence of the Obligee cannot be done, as to levy a 
Fine in C. B. in O#. Hill. if no Writ of Covenant be ſued out, yet he is 
bound to be there at the Time ready to levy it, and muſt plead fo, 
and that no Writ of Covenant was ſued out; ſo here, if he could not ac- 
count, becauſe no Court was holden, he ought to have pleaded it, for he 
ought to have done all in his Power; but it is moſt certain the Eceleſiaſti- 
cal Courts are always open, and the Statute makes no Alteration as to the 
Accounts. But then he made another Point of the Caſe. and ordered Coun- 
ſel to ſpeak to it the next Term; the Point was this, The Bar, which ſays, 
he was never cited to account, is ill, becauſe he ought to have accounted at 
his Peril, without any Citation; but then this leaves Room for an Implica- 
tion, that he may have accounted, though not cited ; for he only ſays, he 
was not cited to account, and then the Replication, which afſizns for Breach, 
Non-payment of ſuch a Debt is ill, and does not maintain the Declaration 
as to the not accounting; and the Meaning of the Statute was not, that he 
ſhould pay all Debts ex officio, but as the Creditors called him to pay 
them, and then whether the Plaintiff ſhall have Judgment upon the in- 
ſufficient Bar of the Defendant, or whether by his Replication it appears he 
has no Cauſe of Action, and ſo cannot have Judgment, is a Point fit to be 
argued, and cited 1 Lutw. 182. 8 Co. 120. Dr. Bonham's Caſe, and 
130. Turner's Caſe. 


12. Where 
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12. Where Adminiftration unduly obtained may be revoked cr 
repealed. 


ro. Car. 62. It ſeems to have been formerly holden in ſome Caſes, that if the 8 
Fetherbie's dinary once granted Adminiſtration, he could not afterwards revoke or 


Cafe, repeal it ; for having once executed his Power, he had nothing further to 
Rol, Abr. ® — 

oy, do in the Affair. 

Style 10. 


6 Co. 18. Cro, Eliz. 459. Moor 396. 


Sid. 179. Henee in Sir George Sands Caſe, where a Prohibition was prayed, be- 
Sir George cauſe Sir George had the Adminiſtration of his Son's Goods granted to 
m_ _— him; and ſince that a Woman, pretending ſhe was his Wife, ſued to 
* — have the Adminiſtration repealed, and a Prohibition was granted; for 

5 though the Statute ſays, the Ordinary may | 2g Adminiſtration to the 
S. C. in Wite or next of Kin; yet when he has granted it to the next of Kin, as 
which laſt the Father is, he has executed his Power, and his Hands are cloſed, and 


Book a fur- 8 
ther Reaſon he cannot repeal it. 


ſeems to be ; 

given, viz, that our Law is to determine who is the next of Kin within this Statute, and that by 
our Law the Father is next of Kin to his Child, wide 3 Co, in Ratcliff”s Caſe, and Bro, Tit, Au. 
miniſtration 47. But 3 Salk, 22. Feme Covert died inteſtate; Adminiſtration granted to her next 
of Kin; Huſband ſues for a Repeal; Prohibition denied, for Ordinary could not grant Adminiſ. 
tration to any but the Huſband, 


Latch 67. But notwithſtanding theſe Opinions, it is now agreed, that the Ordinary 
— 2 may revoke or ſet aſide an Adminiſtration granted to the next of Kin, and 
, that for ſeveral Cauſes; as if they forge or ſuppreſs a Will, if they come 


os $26 too haſtily to take out Adminiſtration within the fourteen Days, if they 
$54. go beyond Sea, become Non compos, or if they take out Adminiſtration 
2 Keb. 62, without Security to account and exhibit Inventories, or if there be a Reſi- 
34 1 duary Legatee; and may in General, for any Fraud uſed in obtaining it; 


90 for ĩt would be abſurd to allow a Court JuriſdiQion herein, and at the 

Lev. 186. ſame Time deprive them of the Liberty of vacating and ſetting aſide 

2 Lev. 55. an Act of their own, which was obtained from them by Deceit and 
Impoſition. | 


Page 411 * 13. How far a Repeal makes all meſne Adds void. 


Plow. 277, If the Teſtator makes a Will and appoints an Executor, and the Ordi- 
Greyſorok nary, without taking Notice of any ſuch Wili, grants Adminiftration to 
= - 4-32 . S. and afterwards the Executor comes in and proves the Will, ſuch 
- Jon. 52. Executor ſllall regularly avoid all meſne Acts done by the Acminiſtrator ; 
Vent. 303. for the Executor, by being made ſuch, had an (a) Intereſt, which the Or- 


(a) And Adinary could not deprive him of. 

theretore if 

an Executor ſells a Term, and afterwards refuſes beſore the Ordinary, and Adminiſtration is 
granted to J. S. who likewiſe ſells this Term tc another, the firſt Vendee ſhall have it. 2 Lev. 
183, faid arguende, 


Plow, 279, But if the Ordinary grants Adminiſtration, and after there appears to be 
Pecllams an Executor, if the Adminiſtrator pays Debts, Legacies, or Funerals, 
Caſe, 4 Eliz. which 
cited in Greyſorock ang Fox, 
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which the Executor ought to have paid, in Treſpaſs againſt him by the () So it was 


. heldinEqui- 
Executor, he ſhall (5) recoup ſo much in Damages. 5 


Widow poſſeſſed herſelf of the Perſonal Eſtate as Executrix under a revoked Will, and paid 
Debts and Legacies, but had no Notice of the Revocation, that ſhe ſhould be allowed thoſe Pay- 
ments, Chan. Ca. 126. but ordered che Leaſes the had made to be fer aſide, 


If the Teſtator makes a Will, and thereof appoints A. Executor, and Rol. Abr. 
aſterwards makes a ſecond Will, and thereof appoints H. Executor, and 919. 
A. has the Probate of the firſt Will granted to him, by virtue of which a 16 Car. 1. in 
Debtor to the Teſtator pays him a Debt without Notice of any n 
Will, and has a Releaſe from him; yet, upon B. proving the ſecond Will, and Weig- 
and Repeal of the Probate of the firſt, he may compel the Debtor to pay ben, ſaid to 
the Money over again; for though this be a particular Hardſhip, yet the be adjudged 
Inconveniency would be much greater, to allow the Ordinary to make any”? = _ 


other Executor than whom the Teſtator had made. the Judges 


8 in Serjeants 
Inn, in an AQtion brought by B. againſt ſuch Creditor, 


But in a Caſe where the Plaintiffs, as Executors, had a Judgment againſt Hill. 25 & 
the Defendant, and then there was a Suit in the Spiritual Court before the 26 Car. 2. 
fame Judge, who granted Letters of Adminiſtration to the Plaintiff to re- ee 4 
peal them ; and the Defendant therefore prayed that Execution might not Hs v.Wry 
go out againſt him till the Matters in the Spiritual Court ſhould be deter- in B. R. 
mined ; but the Court denied it, for this Reaſon, that if a Debtor pay 
Money on a Judgment and Execution to one who is Executor de facto, hav- 
ing a Probate under the Seal of a Prerogative Court, he ſhall never be for- 
ced to pay it again; and here the Suit to repeal the Adminiſtration being 
before the ſame Judge who granted it, can have no Influence only from the 
Time of the Judgment of Repeal ; but (c) if it had been before the Dele- (c) That an 


gates by way of Appeal, it might be otherwiſe. Appeal ſuſ- 
pends the 


former Sentence, but a Citation is in Nature of a new Suit, and has no Effe till there be Judg- 


ment on it. 6 Co. 18 b. Lev. 158. Raym. 224. 2 Lev. 90. S. P. 


It is clear, that if the Ordinary grants Adminiſtration to (4) a Stranger, 
and he is cited by the next of Kin to have it repealed, pending which Suit 
the Adminiſtrator (e) ſells the Goods, and then the Adminiſtration is 
repealed ; that in this Caſe the Sale is good, for the Adminiſtrator & actedꝰ Page 412 
under a lawful Authority, which veſted the abſolute Property of the 
Goods in him; and though the Sale had been fraudulent, yet it could 6 Co. 18. b. 
not be avoided by the ſecond Adminiſtrator; but as to Creditors it may, by *<%man's 
the 13 Eliz. cap. 5. — Eliz 


: . 459. 
Moor 396. S. C. (4) So if Adminiſtration be commi'ted to a Creditor, and after repealed at the 
Suit of the next of Kin, he ſhall retain againſt the rightful Adminiſtrator; and his Diſpoſal of the 


Goods, even pending the Citation, till Sentence of Repeal, ſtands good, Salk. 38. pl. 6. Ld. 


Raym, 684. Com. Rep. 96. pl. 65. per Holt Ch, Juſt, | (e) But where an Adminiſtrator releaſed 
to a Creditor, and aſter the Adminiſtration was revoked, and the Releaſe held void, Brown, 51. 


So in Debt for Rent, where on the Pleadings the Caſe was, Leſſee for Raym. 224. 
Years dies inteflate, and Adminiſtration was granted of his Goods to A. Dns and 
who aſſigns this Term to B. who aſſigns to C. who ſurrenders to the Re- der 30 
verſioner; afterwards a third Perſon cites the Admiaiſtrator before the Or-g, C. by the 
dinary to repeal the Adminiſtration, who confirms the ſame; then the third Nane of 


Perſon appeals from that Sentence to the Dean of the Arches, where the Ne and 


Sentence is avoided, and Adminiſtration granted to the Appellant ; and Semaine. 


whether this Avoidance of the Sentence ſhould avoid all Acts done by the 
Admi- 


4 
” 
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Adminiſtrator before the Action; and it was reſolved, according to the 
above Caſe, that it ſhould not. 
Yelv. 83. But after the Adminiftration is repealed, the Authority of the Admi- 
Barneburſt niſtrator is determined, and therefore if he obtains Judgment in an Ac- 
on = 7 tion of Debt on a Bond due to the Inteſtate, and then the Adminiſtra- 
em, tion is repealed, he cannot proceed to execute that Judgment; if he 


Bro wnl, 91. doth the Party will be diſcharged upon a Motion, beeauſe the Execu- 


3. C. tion erronice emanawit, for he had no Authority but by virtue of a Com- 


Ante 387. miſſion from the Ordinary, and when that was determined, his Authority 
ceaſed. 

2 Saund. 135 So in an Audita Querela, the Plaintiff ſays, that E. P. died inteſtate, and 

Turner and that Dawies, the now Defendant, had adminiſtered his Goods, and that 


3 ſome of the Money came to the Plaintiff, and that Davies, as Adminiſtra- 
2 Keb. 668. tor, brought Trover and Converſion for the Money, and had Judgment to 
S. c. recover, and before Execution ſued, the Adminiſtration was repealed and 


See Fitzgib, granted to another, and that notwithſtanding he threatens to take the now 
202, 257+ Plainriff in Execution, upon which there is a Demurrer ; and the Queſtion 
= Mod. 27, yas, whether, ſeeing the Trover was for a Wrong done in the Adminiſtra- 
. 25. tor's Tune, and for which he might have declared in his own Name, 
Caf. 20. Without naming himſelf Adminiſtrator, and ſhall pay Coſts if it goes 
Comyns 150 againſt him, whether he ſhall not take out Execution after the Adminif- 
Pl. 102. tration is repealed 5 and the whole Court held, that he could not; for tho 
rin n= it be a Wrong done to the Adminiſtrator, yet when the Money is reco- 
> Will, Rep, Vered, it is Aﬀets, and the ſecond Adminiftrator mult be put to another 
$1, 88, 89. Action, to recover it out of his Hands, which is a Cireuity the Law will 


not allow. 


14. What Things an Executor may do before Probate of the 


Will. 
Off. or . An Executor derives all his Intereſt from the (a) Will; and as it is that 
33. which gives him a Right, ſo there are ſeveral Acts which he may do, aud 
Godolph. which will be valid; though done before Probate ; for though the Spiritual 
Ne Abe, Court may compel] him to come in and prove the Will, or renounce the 


917. Executorſhip; yet this is only looked upon as (5) a Ceremony, which he 
5 Co. 27, may comply with after ſeveral Acts done by him. 
Co. Lit. 292, : 

(a) But an Adminiſtrator derives his whole Authority from the Ordinary, and therefore can do 
no AQ, unleſs he has Letters of Adminiſtration granted to him. Salk. 303. Skin. $7. pl. 8. 
%) That, however, proving the Will is neceſſary, becauſe thereupon an Inventory is to be ex- 
hibited, and other Acts to be done, which are for the Benefit of Executors and Legatees. Hutt. 


30. 


Off. of Exec. Therefore an Executor, before Probate, may poſſeſs himſelf of the 
Et Joloh Teftator's Goods, and may enter into the Houſe of the Heir (if not 
3 Pn. locked) and take Specialties and other Securities for Money due to the 
2 And. 151. Teſtator. ; 


m"_ 277- 80 an Executor, before Probate, may pay Debts and Legacies, re- 
Page 413 ceive Debts, make Acquirtances and (c) Releaſes of Debts due to the 
| Teſtator, and take Releaſes and Acquittances of Debts owing by the 
Off. of Exec, Teſtator. 
33-4+ 
p o. 28. FE 8 Alſo 
(c) Where à Releaſe given by an Executor for a particular Purpoſe, tho“ it contained 
general Words, yet it was held to extend only to the Things intended to be releafed, wide 
2 Lev. 214. Merris and Wilford, 2 Mod, 108. 2 Jon, 104, 2 Show, 46. pl. 32. 3 
Keb. 314, 840. S. C. Eq. Abr. 241. Vern. 32. 2 Vern, 114, 136, 522, 553. 2 Ld, Raym. 
1396. 2 Will, Rep. 332. 3 Will. Rep. 330, 381. pl. 105. 132. pl. 30. 316, 321. Pre. 
Chanc, 49, 173, 540, 544. o Mod. 165, 171, 254, 255, 324, 423, 425. 12 Mod. 
1531 
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Alſo an Executor, before Probate, may ſell, give away or diſpoſe, a8 Off. of Exec. 


he thinks proper, of the Goods and Chattels of the Teſtator. 24. 
do an Executor, before Probate, may aſſent to a Legacy, and ſuch Af 
ſent ſhall veſt the Intereſt in the Legatee. * . 


80 if a Bond be made payable to the Teſtator, with a certain Penalty, * of Runes 
that it ſhall be paid by fuch a Day, and the Teftator dies before the Day, 34. 5 
the Principal Sum muſt be paid his Executor by the Day, although he did 


not prove the Will by that Day, otherwiſe the Penalty is forfeited. + + But now 
the Penalty 
is ſaved by bringing Principal, Intereſt, and Coſts, into Court, by 4 Arn. c. 16 |. 13. 


Upon this Foundation, that it is the Will which veſts an Intereſt in the Rol. Abr. 
Executor, it is clearly agreed, that an Executor may, before Probate, 917. 
commence an Action in Right of the Teſtator, but he cannot declare be- Raym. 481, 
ſore Probate ; x for without producing his Letters Teſtamentary he cannot * — 
aſſert his Right in Court; but as ſoon as he has theſe, the Impediment is ted. 8 


(a) removed ab initio, Comb. 371. 
(a) But if A. 


be arreſted at the Suit of an Executor, before Probate of the Will, and after pays Money to a 
Stranger, and continues two Months in Priſon, the Arreſt qusad the Stranger is illegal, and 4. 
ſhall not be adjudged a Bankrupt from that Time, ſo as to avoid the Payment made to the Stran- 
ger; for though the Arreſt, as to the Fxecutor and Party is lawful; yet it is good only by 
Relation, but no ſuch Relation ſhall prejudice a third Perſon, 3 Lev. 57, Duncemò and Walter, 
Raym. 479. Vent. 370. S. C. Skin. 22. pl. 22, $7. pl. 5. S. C. | 


t 2u. If he may not declare generally making a Profert of the Letters Teſtamentary, tho' he 
has not obtained Probate; for, if Cyer is demanded, it can only ſtay the Suit, till Probate ob- 


tained, 


Alfo an Executor, before Probate of the Will, may maintain Treſpaſs, Off.of Exec, 
(b) Trover, or Detinue for the Goods of the Teſtator, and declare as of his 18 
own Poſſeſſion. Yew. os | 


Cro, Car. 208, 227. Salk, 302. (6) May maintain Trover in his own Name before the Seiſute 
of the Goods or Probate of the Will, Carch. 154. per Curiam. 


do an Executor may avow for Rent, where a Reverſion for Years comes Salk. 302, 


to him from his Teſtator. | 
So if an Executor be intitled to the next Preſentation to a Church which Of. of Exec, 
becomes void, and he grants it to another, the Grantee may maintain a 35* 
uare Impedit for it, without producing the Probate of the Will; for the 
Executor himſelf, beſore Probate, might have maintained this Action on his 
own Poſſeſiion. 


— — 


(F) What Perſons are intitled to Adminiſtra- 
rion. 


Efore the Stature of Jet. 2. cap. 19. the Ordinary had the abſolute Raym, 497. 


) Diſpoſal of Inteſtates Eſtatss ; and as that Statute firſt ſubjected 
| G g them 


1— 


153, 291, 417, 406, 527, 528, 573, 611, 613. Fitegib. 78. Caſ. Temp. Talb. 217, &c, 
226, 240. Fer — 1 * 400 4 Stra. 1028. 2 Barnard. K. B. 183. Caf. Temp. 
Hardw, 165. See Andr. 110, Ld, Raym, 262, 678, 708, Salk, 298. pl. 10. Carth. 426. 


Comb, 444, 449. Salk, $11. pl. 16. 
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them to an Action at the Suit of Creditors ; ſo from thente they found, 

as my Lord North obſerves, that what was before very beneficial to them 

began to be very troubleſome, which obliged them to put the Adminiſ- 

page 414 * 8 into other Hands, taking Security to ſave them harmleſs from 
uits. | h 

2 Inſt. 397- But this Method did not intirely free them from the Trouble they had 

Co. Lit. 133. before; for ſuch Perſons, being looked upon as Servants or Attornies to 

Rol. Abr. the Ordinaries, . could not ſue for, nor gather in the Inteflate s Eſtate. 

you. But they were eaſed herein by the Statute 31 E. 3. cap. 11. which 
enacts, In Caſe where a Man dieth Inteſtate, the Ordinaries ſhall de- 

pute the next and moit lawful Friends of the dead Perſon Inteſtate 

to adminiſter his Goods, which Deputies ſhall have an Action to demand 
and recorer, as Executors, the Debts due to the ſaid Perſon. Inteſtate in 
the King's Court, for to adminiſter and diſpend for the Soul of the 

Dead, and ſhall anſwer alſo in the King's Court to others to whom the 

+. {aid dead-Perſon was holden and bound, in the ſame Manner as Execu- 

tors thall anſwer, and they ſhall be accountable to the Ordinaries, as 

„ Executors be in Caſe of Teſtament.“ 

And by the 21 H. 8. cap. 5. it is enacted, © That the Ordinary ſhall 

grant Adminiſtration to the Widow, or next of Kin of the Perſon de- 

« ceaſed, or to both.“ 

Raym, 498. Hereupon the Common Law was to judge who were the beſt Friends; 
and therefore if there were Huſband or Wife ; in Default of them, Son 
or Daughter ; in Default of them, or their Children, Father or Mother ; 
in Default of them, Brothers or Siſters; in Default of them, or their 
Children, Uncles or Aunts, the Ordinary was compellable to grant Ad- 

miniſtration to them in their ſeveral Orders. 

Raym. 498. But as they had a Liberty by the Statute of granting Adminiſtration to 
the Wife or next of Kin, ſo alſo had they a Liberty, where there were 
ſeveral in an equal Degree of Kindred, to prefer whom they pleaſed, which 
Liberty they made uſe of on Pretence of avoiding Confuſion, and was a Mat- 
ter of great Advantage to their Juriſdiction; for hereby they choſe him 
that was moſt obſequious to them; and when they called him to account, 
upon Pretence of beſtowing the Overplus for the Good of the Deceaſed's 


Soul (a Device in thoſe Popith Times to make Profit for the Clergy) they diſ- 
poſed of the Overplus as their own, | 


40 


(4) Hob 192. But it came afterwards to be fotemn!y (a) reſolved, That the Ordinary, 


Ero. Car. 62. after Adminiſtration granted by him, could not compel the Adminiſtrator 


Hob. 83. to make Diſtribution; but it being very unreaſonable that one Perſon 
81d. 179. - ſhould run away with the whole Perſenal Eſtate, though there were ſeve- 
ral others in equal Degree of Kindred with him; this Miſchief was remedi- 

ed by the 22 & 23 Car. 2. c. 10. which allows all thoſe, who are in equal 

Degree, to come in for a Diſtributive Share, though one only, or though a 
CTCreditor or Stranger takes our Admiuiſtration. | 

4 Co. 51. b. It feems to have been always holden, that the Huſband was intitled to 
Ogrel sCaſe. Adminiſtration as beit Friend to his Wife, within the Words of the Statute 
Rol. Abr. 31 E. z. fl. 1. c. 11. but there being ſome Doubt, whether ſince the Statute 


Wo g of 32 2 23 Car. 2. C. 10. he was not obliged to make Diſtribution 


x06, among the Reſt of her Kindred, it was thought proper to ſettle this Matter 
Mod, 231, by a ſub-ſequent Law. 
Show. 351. 2 ws 


Raym. 93. 


| Andd agogrdingly by the 20 Car. 2. cab. 3. par. 25. it is enacted, . That 
Sid, Us. d 5 8 * y y ap 3 par 5 0 » f 

dos neither the ſaid Statute 22 & 2 3 Car. 3. c. 10. nor any Thing therein 

«© contained, ſhall be conſtrued to extend to the Estates of Feme Coverts 

that ſhall die Inteſtate, but that their Huſbands may demand and have 

| Admi- 
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« Adminiſtration of their Rights, Credits, and other Perſonal Eftates, and 
« recover and enjoy the ſame as they niight have done before the Making 
« of the ſaid Act.“ | | | 
»* Alſo ſince the Statute 22 & 23 Car. 2. c. 10. the Ordinary may «Page 415 
ant Adminiſtration to the Wife or next of Kin, at his Election, but then sid. 179. 
« muſt have her diſtributive Share; alſo the Ordinary may grant Admi- Raym. 93. 
niſtratiou quoad Part to the Wife, and as to the other Part to the next of Show. 351. 
Kin; in which Caſe neither can complain, fince the Ordinary need not P.,. 
have granted any Part of the Adminittrazion to the Party complaining. ol 3 
Holtgz.pl.r, 
If there be Grandfather, Father and Son, and the Father dies inteſtate, 8 
the Son {hail have the Adminiſtration, and not the Grandfather, tho they (aidar 3 
be both in equal Degree, as to Neatneſs of Kindred. | 


* 2 * 2 * 


(6) Jn what (a) Manner the Ordinarp map (% whether 
grant Adminiſtratien, and herem of granting nge 
it to one oʒ moze, oz foz a particular Thing. cn ana 

| | an Entry in 
Here hath been ſome (5) Doubt whether the Ordinary could grant the Regiſtry 
＋ Adminiſtration to one during the Abſence of the Perſon appointed _ _ 

Executor. The Reaſons offered againſt it were, that his Authority herein on, de fur. 

was intirely regulated by the Statutes, which mention no ſuch Adminiſtra- ficient with- 

tor; that Creditors would be put ta great Hardſhips, in being obliged at out taking 

their Peril to take Notice of the Return of ſuch abſent Perſon, which de- 2 

termining the Authority of the Adminiſtrator would put them under a Ne- 3 

cellity of commencing their Actions a-new, which would be great Delay Show. 

and Expence to them; but notwithſtanding theſe Reafons, it is now clearly 406, Ce. 

(e) agreed, that the Ordinary may grant Adminiitration during the Ab-(5) 4 Mod. 

ſence of another, and that for the ſame Reaſons, for which he may grant 4 75+ 

Adminiſtration during the Nonage of an Infant Executor, or one intitled (c) 5 Co, g. 

to Adminiſtration; for without this Power the Inconveniency to Creditors Sid. 185. 

would be much greater, in that there would be no Perſon againſt whom NS 

they could commence their Actions, nor any one to take Care of the De- Rol. 2 | 


ceaſed's Eſtate or Effects. 2308. if 
. the Perſo 


intitled to Adminiſtration be outlawed, in Priſon, or beyond Sea, the Ordinary may grant A 
miniſtration to another, for which is cited 34 H. 6. 14 & wide Salk, 42. pl. 11. See 3 Salk, 23. 
2 Ld. Raym. 1071. 6 Mod, 304. Lutw. 342. S. P. admitted. | 


Alſo there appears to have been ſome Doubt whether the Ordinary could Moor 606. 
grant Adminiſtration pendente lite of a Will; and in Mozr it is ſaid Semble —7 s Caſe, 
fer Cur,” that he could not. (Vide infra.) 4 8 

it ſeems to 


be taken for granted, that there may be an Adminiſtrator pendente lite of a Will; tor there the 
Queſtion was, Whether ſuch an Adminiſtrator was liable to an Action, and there ſaid to be clears 
ly agreed, that he was, for that he was fully Adminiſtrator for the Time, (Fide infra.) 


And in Carth. it is reported as the Opinion of the Coutf, that Adminiſ- Carth. 153. 
tration pendente lite concerning a Will, is utterly void, and a Difference u 
there taken, where there is a Controverſy in the Spiritual Court concerning 
the Right of Adminiſtration, and where it is concerning a Will ; for in 

822 IE the 
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the firſt Caſe an Adminiſtration granted pendente lite is good; but it |; 
otherwiſe where the Controverſy is concerning a Will, for he who comes 
in under a Will ſhall avoid all that which an Adminiſtrator can do. (Vide 
infra. 
Mich. 1731 me this Matter came fully to be conſidered in a late Cafe, in which |: 
between was determined, that the Ordinary may grant Adminiſtration pendente lit, 
Wollafen of a Will, and that it depended on the ſame Reaſons by which he is enabled 


and Falter. > 6 . Pn , 
2 Will. Rep. to grant Adminiſtration durante minoritate or abſentia. 


575. pl.188. 
Fitzgib. 202. Barnard, K. B. 423. See And. 666. 


Page 416 Ihe Ordinary may grant Adminiſtration to two, or more, and if one of 

2 Vern. 14. thein dies, yet the Adminiſtration does not ceaſe ; for it is not like a Letter 

Adams and of Attorney to two, where by the Death of one, the Authority ceaſes ; but 

Bucklard. it is rather an Office, and Adminiſtrators are enabled to bring Actions in 
their own Names, for they come in the Place of Executors, and therefore 
the Office ſurvives. 8 

Rol. Abr. Alſo the Ordinary may grant Adminiſtration as to a particular Thing or 

908. Place to one, and fo of another Part of the Inteſtate's Eſtate to another; 


8 5 but he cannot grant ſeveral Adminiſtrations for one and the ſame Thing; 
N as if the Inteſtate leaves a Bond- Debt of 1007. or a Horſe, c. for theſe 
Things being intire Things, it would be abſurd, that two Perſons ſhould 

have a R*ghr to them. 
(H) Nhat ſhall be deemed the Teſtatcz's Perfſo- 
nal Sſtate, oz Aﬀets in the Hands of the Erecu- 

toz : And herein, 
1. What ſhall be ſuch an Intereſt veſted in the Teſtator, as fhall go 
to his Executors. 

Oif. of Exec. LL the Perſonal Eſtate whereof the Tcftator died poſſeſſed, whether 
Godolph | it conſiſts in Chattels Real, as Leales fur Years, Mortgages, Oc or 


TW Chartels Perſanal, as Houthold Goods, Money, Cattle, Ic. the firſt of 
(a) For Af- which the Civil Law diſtinguithes by the Name of immoveable Goods, 
ſers in the the latter into moveable, belong to the Executors, and ate (a) Aſſets in their 


Hands of 11.5 tor Payment of the 'i eftacor's Debts and Legacies. 
tne Heir, | 


. 8 And as the Executor vepreſents the Teilator as to his Perſonal Eſtate, 
Ance ter. therefore, let the Value of the Thing be ever ſo inconſiderable, yet the Exe- 
ONT of Exec cutor ſhall have the ſame Intereſt as the Ie ſtator hed in it; as if the Teſta- 
©, 43 tor had Dogs, Ferrets, Cc. they belorg to the Executor; and if taken from 
8 him, the Law gives him the ſame Remedy that the Teſtator had. 
OA. of Exec. Alſo he hath the fame intereſt in an Apprentice that the Teſtator had, 
95. — and ſhall be bound according to his Teſtator's Covenant, to provide for ſuch 
* 8 — Apprentice. & c. | 
Off. ol Exec. S0 of a Debtor in Fxecurion at the Suit of the Teſtator, he has an Intereſt 
56. in the Body, Which is a Pledge for the Debt, and the Priſoner cannot be 
diſcharged without the Concurrence of the Executor, 
| 2 And 
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And as the Law lays the Burthen of performing the Teſtator's Will on the Off. of Exec. 
Executor, and for that Purpoſe gives him the Perfonal Eſtate; ſo it ſuppoſes 65; 
and veſts the Intereſt in him before he bas actually reduced the Goods to his BA & Aber. 
Poſſeſſion, and therefore all the Teſtator's Perſonal Eftate, how remote ſo- Hob 265. 


ever ſituated, is (a) Aſſets in the Hands of the Executor. (a) And 

tierefore 
where the Jury found Aſſets in Treland, it was held Surpluſage, and that if the Executor bath Goods 
in any Part ot the World, he ſhall be charged with them, 6 Co. 47. a.—But if an Executor lives 
in London, and his Teſtator hath Goods in Hriſtol, though the Executor hath ſuch an immediate 
Poſſeſſion of thoſe Goods, that he may maintain Trover for them in his own Name, and the Da- 
mages recovered ſhall be Aſſets in his Hands; yet if he doth not recover ſo much as the Goods 
are really worth (if there be no Default in him) he ſhall anſwer for no more than he recovers ; 
and if the Goods are periſhable, and are impaired, without any Default in him, either to pre- 
ſerve them, or to ſell them at the full Value, he ſhall not anſwer for the firſt Value, but 
may give that Matter in Evidence to diſcharge himſelf; but if he neglects to ſell the Goods at 
e a good Price, and afterwards they are taken from him, there the Value of the Goods ſhall be 
Aifets in his Hands, 6 Mod, 181. ruled on Evidence by Holt Ch. ſuſt. | 


* But Debts due to the Teſtator, whether by Bond, Statute, judgment, * Page 41 7 
; the Arrears of Rent, c. are not Aﬀets till they are recovered by the Exe- Off, of Exec. 
© cutor, but only Choſes in Action; yet if Executor releaſes the Debt, he re- 95: 6 
4 leaſes the Action, and is an{werable to the Value. 3 e 
"Allo m5 to Chattels Real, {ſuch as an Intereſt for Years in Advowſons, Off of Exec. 
Commons, Fairs, Houſes, Lands, Markets; theſe, though they go to the 60. 
- Executor, yet 1s not the Poſſeſſion in him till he has actually entered ; but 
a Leaſe Tor Years of "Tithes is deemed to be in the actual Poſſeſſion of the 
Executor, becauſe of this there can be no Entry. | | 
And as the Executor's Intereſt veſts inunediately upon the Death of the Dyer 110. 
Teſtater, ſo it hath been always holden, that an Executor or Adminiſtra- 8 
tor may bring Treſpaſs for Goods taken away after the Teſtator's Death, 40, : 
though before Probate or Adminiſtration granted, and that their Intereſt Comb, 451. 
thall have Relation to the Time of his Deceaſe. | 
But the abſolute Property of the Goods muſt have been veſted in the Salk. 59. 
Teſtator, ſo as to intitle the Executors, or to make them Aſſets in their pl. 1. 
Hands; and therefore if the Teſtator takes a Bond for another in Truſt, OY and 
and dies, this is not Aﬀets in the Hands of his Executor; ſo if the Obligee (% Where 
aligns over a Bond, and (5) covenants not to revoke, and dies, that Bond Gods re. 


is not Aﬀets in the Hands of the Executor of the Obligee. . newer "ogg 
; notwith- 


ſtanding a fraudulent Bill of Sale of them, Cro. Eliz. 405. [And as to Creditors ſee flat. 13 
EI. c. 5. & ante 411, 4132.] 


So where an Executor pleaded, that he had riens in ſes mains, but certain co. Eliz. 
Goods diſtrained and impounded ; and it was adjudged, that they were *3: 
not Aſſets to charge him. 

The Teſtator pawned his Goods, and the Executor redeemed them Keilw. 63. 
with his own Money, and retained them till he was ſatisfied; and it was 
adjudged, That he might retain them, the Property being altered by Pay- 
ment to the Value, and that they were not Aſlets. 


2. How far Debts due ts the Teſtator are Aﬀets. 


All Debts due to the Teſtator, whether by ludgment, Statute, Re- Off. of Exec. 
copnizance, Mortgage, Bond, Oc. are Aſſets, bur the Executor is not to 65. 


Ie 4 — , , a ag, rn A . Rol. Abr. 
be c arged with them tiſſ he has received the Money. 700 
e Owen 36. 


80 
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_—_ Exec. So if the Executor, in Right of the Teſtator, recovers any (a) Di- 
5. mages for any Treſpaſs done to the Goods of the Teſtator, or for che 

Rol. Abr. 1 : 

4 Breach of any (4) Covenant or Contract made with the Teſtaror ; all 

ſuch Damages thus recovered ſhall be Aſſets in the Hands of the Exe. 

(a) So Mo- cutor. | OPER +; 

ney recover we: | 

ed by him, by Decree in a Court of Equity, ſhall be Aſſets. Moor $ 58. Brownl. 76. 2 Chan 

Ca, 152. () Though the Covenant ſounded in the Realty, as for hot afſuring of Lands, Se. 


yet if it was broken in the Teſtator's Life - time, the Executor ſhall have the Action. Off. of 
Exec. 65. 7 | . . 


7 See 4 E. .. 7. peſt. 439. 
Off, of Exec. So if the Executor, in Right of the Teftator, is inticled to a Writ of 


71. Error, Attaiut, Deceit, Audita Querelu, Identitate nominis, whatſoever is re- 
gained by any of theſe Ways, as unduly loſt by the Teſtator, ſhall be 
Aﬀets. | | 


But though Debts, c. due to the Teſtator, are not Aſſets till re. 
6 covered, yet if the Executor gives (c) a Releaſe or Acquittance for any 
_ 20. ſuch Debt, he ſhall be charged jo the ſame Manner as if he had received 
M 9. the Mo „ f 5 7 p . ; X 
And. 138. © ney, 
Cro.Eliz. 43; : 


4 Leon. 102. (e) Where an Executor loſt a Bond due to the Teſtator, and Creditor having reco- 
vered Judgment againſt kim, the Queſtion came to be in Equity, Whether the Executor was 
obliged to make good the Debt to the Teſtator's Eſtate; and it being vrged, that the Loſs of the 
Bond was not a Lofs of the Debt, becauſe the ſame ſtill ſubſiſted, and might be recovered u 
Fquity, and that it would be hard in this Caſe to charge the Executor, when in Truth the Obli- 
gor was inſolvent ; the Court directed the Executor to proſecute a Suit againſt the Obligor, and 
reſpited the Judgment obtained by the I eſtator's Creditor in the mean Time. 2 Vern. 299. 


* Page 418 50 if the Executor ſubmits to Arbitration, the Debts or Damages 
Off. of Exec. which he is intitled to in Right of his Teſtator, and the Arbitrators award 
ty 2 Releaſe or Diſcharge thereof, this being his own voluntary Act ſhall 
g. charge him in the ſane Manner as if he had received the Money. 

Vent. 111. If the Plaintiff as Exeentor, and the Defendant ſubmit all Controver- 
3 ſies relating to the Teſtator's Eſtate ro Arbitration, and the Arbitrators 
Lo yes award, that the Defendant ſhall pay the Executor 30g!/. and there is a Cuſ- 
and 2 Keb. tom of foreign Attachments in London, that if a Suit be commenced —_ 
716, 731, the Executor of any Perſon, any Debt, which was due to the Teftator 
241. S. C. tempore mortis ſue, might be attached; f yet this zool. although it be 
unde. of > Aﬀets, and ſhall charge the Executor, ſhall not be within the Cuſtom ; 
By uch for it was not the Teſtator's at the Time of his Death, and all Cuſtoms are 
Means, if to be conſtrued ftriftly, CCCP 

the Cuſtom 2 

was good, Creditors would be their own Carvers, and ſimple Contract Creditors might be paid, when 
Specialty and Judgment Creditors would loſe their Debts. Yide Fiber. Adminiſtratrix, v. Lane 
and others, in C. P. 12 Geo, 3. 3 Wills. 297. yon ed. 


3. What ſhall be deemed the Teſtator's Perſonal Eſtate, and therein what 
- Things ſhall goto the Heir, and not to the Executor, 


Off.of Exec. The more general Diviſion of the Teſtator's Eſtate is into Chattels Real 
53. and Perſonal, or Things immoveable and moveable, according to the 
—_— Civil Law ; the moveable Goods are again divided into Things animate 


Dyer 283. and inanimate ; of the firſt are all the Ieſtator's Horſes, Cows, Sheep, 


Fowls, &c. which clearly belong to the Executor; The inanimate Things 
are all the Teſtator's Money, Houſhold-ſtuff, Implenients and Utenſils, 


Flay, 
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Hay, Carts, Ploughs, Coaches, Ac. and theſe alſo belong to the 
Executor. | 

Chattels Real, or Things immoveable, are ſuch as are annexed to and Off. of Exec, 
favour of the Freehold and Inheritance, ſuch as an Intereſt for Years in 53- 
Houſes, Lands, Advowſons, Commons, Fairs, Markets, the Intereſt in a Sadalph, | 
Ward, in an Eſtate by Statute Staple, Merchant, or Elegit, and Mortgages Sox 


| andtheſe alſo regularly go to the Executor. 


But here it will be neceſſary to inquire more particularly into the Nature 
of thoſe Things, which, from the different Rules of Law that govern the 
Real and Perſonal Property, will make ſome Things belong to the Heir, 


and others to the Executor. 
If the King by an Attainder of Felony is intitled to the Annum diem Off. of Exec. 


vaſlum, which is a Power of taking the Profits of the Offender's Lands for 54. 

a Year, and alſo of committing Waſte in Houſes and cutting down Trees, 

and he grants this to a Man and his Heirs ; yet it ſhall go to the Execu- 

tors of the Grantee, for this is but a (a) Chattel. (0080 lf 
ſeſſed of a Term ſor Years, deviſes it to another and his Heirs, or Heirs. Male of his . 
this being but a Chattel ſhall go to his Executors. 10 Co. 47. Yelv, 73. ft | ; 


uo th. 


t See Fearne's Eſſay on Contingent Remainders, Cc. 342, &c, 30. Edit. 


So if a Man, poſſeſſed of a Term for one Hundred Years, makes a Vent. 161. 
Leaſe for fifty Years, reſerving Rent to him and his. Heirs, this Rent de- 
termines upon his Death, for the Heir cannot have it, becauſe he cannot 
ſucceed in the Eſtate, being a Chattel Intereſt, to which the Rent, if it 
continues after the Life of the Leſſor, muſt belong, and the Executors (3) But ifa 


cannot have it, becauſe there are no (4) Words to carry it to them. Termor of 
100 Years 


leaſes for fifty Years, reſerving Rent to him and his Heirs, during the Term, the Executor ſhall 


have the Rent after the Death of the Leſſer; tor here the Rent is made to contmue during the 
Term, Vent, 161.—80 if A. grants a Rent-charge to B. for forty Years, with a Clauſe of Diftreſs 
to B. and his Heirs ; during the Term ; the Executor of B. may diſtrain for it during the Term; 
for the Diſtreſs is expreſs!y given during the Term, and therefore muſt belong to the Executor, 
who has a Right to the Rent=charge, being a Cbattel Intereſt, Cro. Eliz. 644. Darrel/ and Wilſon. 


If a Perſon were Guardian in Chivalry or Knight's Service, and died, Page 419 
the Ward went to the Executor; for this being an Intereſt by Reaſon'of Te- Off. of Exec, 
nure did not determine by the Guardian's Death, and therefore went as a 52. vide 
Chattel to the Executor; but if a Guardian in (c) Socage died, the Ward * Guars 
went neither to the Heir nor Executor; but if the Infant was of the Age of 
Fourteen, he was allowed to chuſe his Guardian; and if under, the next of (e) That a 


Kin, to whom the Inheritance could not come, was to be Guardian. Guardian. 
ſhip purſue 


ant to the Statute 12 Car. 2, c. 24. cannot be aſſigned, neither ſhall it go to Executors or Admi- 
niſtrators, being a Perſonal Truſt, Vaugh. 180. 


If a Perſon purchaſes the next Preſentation to a Church, and dies before Godolph, 


— 4252 void ; this, as a Chat: el, ſhall go to the Executor, and not to the on A 
. 4+ 


So if there be Tenant in Tail, and the Church happens to become va- n 
cant in his Life time, and he dies before he hath preſented, his Executor, ,, 4 P 


and not the Iffue in Tail, ſhall preſent to this Turn. 


But where the Caſe was, that a Perſon of the Church of D. purchaſed the 3 Lev. 47- 


Inheritance of the Advowſon to him and his Heirs, and died; and rhe, Biſh-p of . 
Queſtion was, Whether the Executors of the Parſon, or the Heir ſhould jy, ,g 


preſent ; and it was reſolved, that the Heir ſhould preſent, and not the 
Executors, 
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; F.xecutors, and that it ſhould deſcend to the Heir, and be conſolidated to 
0 the Fee, by the ſame Reaſon that it may be (a) deviſed over ; for where 
boah Want the Law makes a Diviſion of an Eſtate, it is either in Grants, ut res magis 
ritanceof the Valeat or elſe in Favour to ancient Rights, as where one Jointenant de. 
Advowſon viſes, the Deviſe is void, and the Survivorſhip ſhall hold Place, notwith- 
devited the ſtanding the Deviſe ; and if in this Caſe there muſt be a Conſtruction to 
1 divide the Eſtate, it ought to be in Favour of the Heir, it being po In- 
Stranger; jury to the Executors ; for the Church being void, it is not Aﬀeets in their 
and it was Hands. 
reſolved, : 
that the Deviſee ſhould have the next Avoidence. Cro, Jac, 371. Pirchon and Harrir, 


Co. Lit. 47. If a Man ſeiſed in Fee makes a Gift in Tail, Leaſe for Life or Year, 
2. 1 reſerving Rent, this Rent, as incident ty the Revertion, ſhall go to the 
— Heir. and not to the Executor; for ſince, during the Continuance of the 
Hard. 95. "particular Eſtate, the Re ver ſioner loſes the Prolits of the Land, the Rent 
ought to be paid to him as a Compenſation for the Lofs. 
Cro.Carzo7, Therefore if A. covenants and grants with B. that he ſhall have and enjoy 
Drake and Black-acre for fix Years, and B. covenants to pay to A. his Heirs, Executor: 
Munday. and Adminiſtrators, an annual Rent during the Term; this, being a goul 
Reſervation of a Rent, ihall, upon the Death of A. be paid to his Heir, who 
has the Reverſion as a Retribution for the Profits of the Land, which he 
cannot enjoy during the Term; and the Executors of A. thall never have 
any Thing by Virtue of the Covenant, though it 1s in expreſs Words granted 
to A. and his Executors. 
Co.Lit.47.a, So if A. being ſeiſed in fee, makes a Leaſe, reſerving Rent to him and 
2 Rol. Abr. his Executors and Aſſigns, and dies, this Rent is determined; for the Exe- 
459. cutors cannot have it, being Strangers to the Reverſion, which is an Inhe- 
ritance, and therefore, being never to enjoy the Profits of the Land after the 
Expiration of the Term, can never have a Right to a Retribution or Com- 
| nſation for them. © 
Latch 99, But if a Man ſeiſed in Fee makes a Leaſe for Years, reſerving Rert to 
100. Swry him and his Aſſigns during the Term, this Reſervation thall not determine 
| OO by the Death of the Leſſor, but the Rent ſhall ge to his Heir + ; for tho” 
. C. = there be no Mention of the Heirs in the Reſervation, yet there are Words 
reported to that evidently declare the Intention of the Leſſor, that the Payment of the 
the conttary, Rent ſhall be of equal Duration with the Leaſe, the Leſſor having expreſsly 
But V ent 163 provided, that it thall be paid during the Term, and conſequently the Rent 
—— bars. z muſt be carried over to the Heir, who comes into * the Inheritance after 
to be Law. the Death of the Leſſor, and would have ſucceeded in the Polſeſſion of the 
age 420 Eſtate, if no Leaſe had been made; and if the Leflor aſſigns over his 
+ — OY Reverhon, the Allignee fhall have the Rent as incident to it, becauſe the 
the Aſfignee Rent 13 to continve during the Term, and therefore muſt follow the Re- 
in Lawof the verſion, ſince the Leſſor made no particular Diſpoſition of it ſeparate from 
Leſſor. the Reverſion. 
ä S if a Leaſe be made for Years, reſerving Rent during the Term to the 
(5) Sacheve- Leſſor, his Executors and Aſligns; this, by a late (2) Reſolution, ſhall not 
2 8 determine upon the Death of tne Leſſor, but ſhall go to the Heir, becauſe 
in bent. 161, the Reſervation being to the Leſſor and his Aſſigus, during the Term (for 
162. the Words, Executors and Adminiſtrators, are void, the Leſſor having 
25aund 367. the Inheritance) ſu-h expreſs Words evidenily diſcover the Intent of the 
Raymn-273: Contract, and tha: the Leſſce agreed and bound himſelf to the Payment of 
3 the Rent during the Continuance of the Deviſe. 


fore the Caſe | 
in Cro, Eliz. 217. Richmond and Butcher to the contrary is not Law, & wide 5 Co, 115, a, 


growing, though fit to be mowed down for Hay, ſhall, with the Land, 
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But though Rent, as incident to tne Reverſion, ſhall go therewith, and Godolph. 
be payable to the Heir, yet the Arrearages, which incurred and became 121 
yable in the Life: time of the Teſtator, ſhall go to the Executor as Part N 
of his Perſonal Eſtate. 53, 54+ 
But if a Leaſe be made, reſerving Rent at Michaelmas, or ten Days af- 10 Co. 127. 
ter, if the Rent is not paid at Michae/mas, and before the ten Days are ex- Cro. Jac. 
ired the Leffor dies, the Heir, and not the Executor, ſhall have the Rent F x4 15 
for though it was in the Election of the Leſſee to pay the Rent at Michael. 3 = 
mas, yet the ten Days after are the true legal Term, ſo that the Rent was Moor pl. 
not legally due before that Time, and therefore no Chattel ; fo if the Leſ- 1012. 
ſor dies on the Day on which the Rent is to be paid after Sun-ſet, and Velv. 167. 
before Mid-night, the Heir, and not the Executor thall have the Rent; for 
it is not due till the utmoſt Limit of the Day, which ends not till twelve 
o'Clock, though the Time for demanding it for Conveniency be a couveni- 
ent Time before the Sun ſets. At the 
q Death of 
Ton for Life, a proportionable Part of the Rent ſhal! be paid to the Executors. 11 Geo, 2. c. 
19. J. 15. 


As to Things fixed to the Freehold or Parcel thereof, how they may become 
Chattels and go to the Executor, or are to be conſidered as Part of the In- 
heritance, and to deſcend ro the Heir, it is neceſſary to obſerve, 

That though the Thing be a Chattel in itſelf, yer if it cannot be removed Rol. Abr. 
or ſerved without Prejudice to the Inheritance, there it ſhall deſcend and 8 Aa 
belong to the Heir, and not to the Executor. | * 

As if a Man erects a Fnrnace in the Middle of a Floor, though it doth 
not depend upon any Wall ; yet it goes to the Heir with the Land, and 21 H. 7. 26, 
not to the Executor as a Chattel, for it is to be eſteemed (5) Parcel of the 2 88. 
Houſe, there placed on Purpoſe by the Anceſtor, to deſcend as the Law (5) Bat if = 


would carry it. Perſon, who 
| . hath a 
particular Intereſt in the Houſe, doth annex any Thing to the ſame for the Benefit of his own 
Trade, he may diſunite during the Continuance of that Intereſt, if it may be done without any De- 
ſtruction or Diſadvantage to the Freehold ; and therefore ii a Dyer, being a Termor for Years, 
erefts a Furnace in the Middle of the Floor, not affixed to any Wall, he may take it down dur- 
ing his Term, becauſe ſuch Trader erects tor the Uſe of his Trade, and is Owner both of the Floor 
and the Furn:ice, and it may be diſunited and altered without Prejudice to the Landlord. 20 H. 
7. 13. 21 H. . 27, Owen 70, 71.——But if he doth not take it down during the Term, it goes to 
him in Reverſion, becauſe he is not maſter of both thoſe Things that are to receive Alteration, 21 


H. 7. 27. Owen 70, Off. of Exec. 61. 


The fame Law of Coppers, Leads, Fats for Dyers or Brewers, Pales, Off. of Exec. 
Poſts, Rails, Windows, whether of Glaſs, or otherwiſe, Benches, Wain- * 4 
ſcots, Doors, Locks, Keys, Milſtones, Anvils, Ec. for theſe being fixed ha 5 
the Freehold are not Chattels, but Parcel of the Freehold. 

And though Pictures and Looking-glaſſes are eſteemed Part of the Per- Page 421 
ſonal Eftate, yet if they are put up inſtead of Wainſcor, or where ether- 2 Vern. 508. 
* wiſe Wainſcot would have been put, they ſhall go to the Heir ; for the bo _ 5 
Houſe ovght not to come to the Heir maimed and disfigured. . ye xe 
As to the Timber Trees, they originally belong to the Soil by Right of Off, of Exec, 
Acceſſion; yet if a Man ſells the Timber-Trees on his Soil, the Executors eo. 
of the Vendor ſhall have them, and not his Heir; ſo if a Man ſells his 
Land reſerving the Timber-Trees, they remain by particular Contract as a 
Chattel in kim, diſtinct from the Soil, and ſhall go to his Executors. 

And as the Trees, unleſs ſevered, belong to the Heir, ſo does the Fruit Off. of Exec. 


which . ir; all , 
ich they bear, as Apples, Pears, c. belong to the Heir; alſo Graſs Gedolph, 


deſcend to the Heir. 


Co, Lit. 46. chant, Staple, Elegit, c. though of theſe he may alone diſpoſe, forfeit, 
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Oft al Exec, But Corn, though growing, as alſo every Thing elſe of that Kind which 
59. is produced annually by Labour and Cultivation, ſhall go to the Executor. 
and not to the Heir, as Hops, Saffron, Hemp, c. : 
Off. ofExec, Alſo if an Inheritor of Tithes dies after the Tithes are ſet out, they 90 
bo. to his Executor, and not to his Heir. 
Off. of Exec, But though the Things which require Labour and Cultivation, and are 
62, 63. of annual Produce, regularly belong to the Executor; yer Roots of all 
Kinds, ſuch as Parſnips, Turnips, Skerrets, fc. belong to the Heir, for 
theſe cannot be come at without digging up the Earth, which muſt neceſſa- 
rily be a Spoil and Injury to the Inheritance. | 
OF. of Exec. And therefore the Office of Executor ſays, that the Executor muſt conten 
63. himſelf with thoſe Things whoſe Fruit is above Ground, ſuch as Melons of 
all Kinds ; but as for Artichokes, tho' the Fruit be above the Ground, yet 
he thinks that they have not ſuch yearly Setting and Manurance as ſhould 
ſever them in Intereſt from the Soil, and that therefore they ſhall go with it 
to the Heir. | 
If a Man hath Fiſh in his Pond, and die, they go to his Heir, for th 
- . conſidered a; the Profits thereof, and . with the Pool 
Swinb, 403, to the Heir. * 25 | 
Co. Lit. 83. But if a Man has Fiſh in his Trunk or Net, they go to the Executor, 
for they are ſevered from the Soil, and Felony may be committed in Steal- 
ing of them. | ; 
OF, ofExec. So Doves in a Pigeon-houſe do, together with the Houſe, deſcend to 
57. the Heir; bur the young ones, that are not able to fly out, belong to the 
Executor. 
Off. of Exec. So Deer, Conies, Pheaſants or Partridges, if tame, or kept alive in any 
57% Room, Cage, or like Recepracle, as Pheaſants and Partridges often are, 
thall go to the Executor; ſo Hawks reclaimed ſhall, as Chattels Perſonal, 
go to the Executor. | 


Co. Lit. 8. 


Rol. Abr. As to Charters and Writings relating to the Freehold and Inheritance, 
919, they follow the Intereſt of the Land, and belong to the Heir; but as to 
Off. of Exec, thoſe Deeds and Writings which relate to Terms tor Years, Goods, Chat- 


3, 64 tels or Debts, they belong to the Executor. 


4. What Things ſhall go to the Wife of the Deceaſed, and not to the 
Executor. 


Doct. & The Law looks upon Huſband and Wife as one Perſon, and therefore 

Stud. will not regularly allow the Wife to have any Property ſeparate and diſ- 

Dial. 1. cap-tint from the Huſband. Hence all the Perſonal Eftate, as Money, 

of 1 Goods, Fc. which were the Wife's, and in her actual Poſſeſtion at the 

13 5 Marriage, are actually veſted in the Huſband ; ſo that of theſe he may 

make any Diſpoſition in his Life-time, without her Conſent, or may by 

Will deviſe them, and ſhall, without any ſuch Diſpoſition, go to the Exe- 

* Page 422* cutors or Adminiftrators of the Huſband, and not to the Wife, though 
ſhe ſurvive him. | | 

But Chattels Real, ſuch as Leaſes for Years, Eſtates by Statute Mer- 


b. 351- or they may be extended for bis Debts ; yet if he makes no (a) Diſpoſition 
Rol, Abr, a ö of 


342. . | 

(a) But if the Huſband makes a Leaſe of Part of the Wife's Term, reſerving Rent, the Rent ſhall 
go to the Executors of the Huſband ; for as he had a Power in his Life-time to diſpoſe of the 
Whole, ſo he might have diſpoſed of any Part of it, Poph. 5, 97. Co. Lit. 300. 8 Co. 97. 
Vent. 259 And what ſhall be ſaid a Diſpofition by him, ſo as to bar the Wife, vide Tit, 
Baron and Feme, Letter (C) 


9 
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of them in bis Life-time, they ſurvive to the Wife, and ſhall not go to the 
Fxecutors' of the Huſband. 

So of Choſes in Aon, as Debts due to the Wife by Obligation, c. co. Lit. 35 1. 
though theſe are likewiſe ſo far veſted in the Huſband, that during the 3 Mod. 186, 
Corerture he may reduce them into Poſſeſſion; yet if he dies before any 
Alteration made by him, they belong to the Wife, and not to the Executors 
of the Huſband, _.. 

As to the Wife's Paraphernalia, which ſurvive to her, and go not to the Godolph, 
Erecutors of the Huſband ; theſe by the Civil Law are defined Bona gue 8 
Mulier ultra Dotem adfert, and are underſtood to be not only her neceſſary Ts 403. 
Apparel, but alſo ſuch Jewels and other Ornaments as are ſuitable to her 3 4. 
Degree and Quality ; of theſe, by the Civil Law, the Wife had ſuch an 
abſolute Property, that the might diſpoſe of them in Vita Mariti invito 
Marite, nor could the Huſband deviſe them by Will from her, nor were 
they liable to his Debts or Legacies. 

Bur herein our Law differs, and prohibits the Wife from making any Rol. Abr. 
Diſpofition of them in the Life-time of the Huſband ; alſo our Law di- 917. ; 
ſtinguiſnes between Things of Ornament and mere (a) Neceſſity, and as Cro, Car, 
to Matters of Ornament, ſubjects them to the Huſband's Debts, and even Fus 
allows the Huſband Power to diſpoſe of them by Will. Huan: 

delivers his 


Wifea Piece of Cloth te make her a Garment and dies ; although it is not made up in the Life time 
of the Huſband yet the Wife ſhall have ity and not the Executor of the Huſband, becauſe it was 
delivered to her for this Purpoſe : but againſt a Creditor of her Huſband, ſhe ſhall not have more 


Apparel than is convenient for her, Rol. Abr. 911. Harmwell and Harwell, 


And therefore where the Daughter of an Earl, who was married to Sir Cro. Car. 
John Davies (the King's Serjeant at Law), uſually wore a Diamond Chain, 373: Hoſt 
Value 370 J. and Sir John deviſed the Uſe of his Jewels to his Wife, dur-;,,, ver. Sir 
ing her Widowhood, ſhe giving Security to leave the ſame to his 4rchiba/d 
Daughter, at the Day of her Death or ſecond Marriage, which ſhould Douglaſs, 
firſt happen; the Widow marrying again, it was held by two Judges Jon: —_ 
againſt Two, that theſe being Matters of Ornament, the Huſband had ye = 
Power of diſpoſing of them by Will, and conſequently that the Limita- g C. mw 
tion annexed to them in the preſent Caſe was good; but they ſeemed to 2 Vern, 
admit, that if the Huſband had made no Diſpoſition of them, and there 245-6. 
had been no (a) Creditors of the Huſband, that they ſhould have be- 0. _— 
longed to the Wife; but the other two Judges held, that there was no wry 
other Way of determining what gught to be accounted the Wife's Para- deviſed the 
thernalia, or Matters of Ornament or Neceſſity, but by the Diſcretion Wite's 


of the Judges; and that if theſe were Things ſuitable to her Degree and Jewels, 


zt being of 
Qual 5 great Value, 


to the Wiſe for Life, the Remainder to his Son; and the Wife made no Election to claim them as 
her Paraphernalis, and held that her Adminiſtrator cannat make this Claim; and there ſaid, that 
although where the Huſband dies Inteſtate, or without diſpoſing of the Wife's Jewels by Will, the 
Wite may claim them if there are no Creditors, yet ſhe cannot againſt a Diſpoſition of them by 
Will by her Huſband, (2) As in Trover againſt the Viſcounteſs of Binden, for ſeveral Jewels of 
conſiderable Value; ſhe, as to all, except a Chain and Bracelets, not exceeding the Value of 160 J. 
ple aded Not gujlty, and as to that ſhe pleaded, that ſhe was the Wife of Viſcount Binden, and 
that the uſually wore thoſe Jewels as Ornaments of her Body ; and averred, that the Executors 
had Aﬀets to ſatisſy his Fyneral, and all his Debts and Legacies, beſides theſe Jewels ; and on De- 
murrer f ſhe had Judgment Moor 213. pl. 354. 2 Leon. 166. S. C.- Where the Wife's Para- 
phernalia being Superfluities and Ornaments were in Equity held liable to the Huſband's Debts, wide 
Freced. (ban. 255-6, a good Caſe— But where the Wife's Jewels and Plate being bought with 

rg ine was ter 5 26” = 


* 
— at — — „ : — — * _- 


t 2. If ſuch ſpecial Matter might not be given in Evidence on the general Iſſue, and if ſuch 
Plea would not be bad on ſpecial Demurrer aſſigning for Cauſe that the Plea amounted only to the 
general I Tue ? 
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page 42 3* Quality, and uſually worn by her as Ornaments of her Perſon, that the 
her own Huſband could not devile them from her. 

Pin money, | 
and the Value not amounting to more than c. which was eſteemed but little in reſpe& of the 
Huſbands's Eſtate, were held not to be liable, Preced, in Chan. 27. 


2 Vern. 83. Alſo it has been held, that if a Woman by Marriage Articles agrees that 
ſhe ſhall have no Part of the Perſonal Eſtate but what the Huſband gives 
her by his Will, that this bars her of her Farapfiernalia. 


5. Where after Debts and Legacies paid the Executors ſhall have the Su. 
plus to themſelves, and are not to be Truſtees for the next of Kin. 


Off. of Exec, 


; By Law the very naming an Executor is a Diſpoſition to him of all the 


Teſtator's Perſonal Eſtate ; for he comes in Loco Teftatoris, and is charge. 
able with his Debts and Legacies as far as he has Aſſets ; and therefore, 
the Law gives him the whole Perſonal Eſtate ; the Surplus of which, after 
he has executed his 'Truit by Payment of Debts and Legacies, belongs to 
himſelf, as a Recompence for his Labour and Trouble. 
Me bug But though the Executor be intitled to the Surplus of the Perſonal 
Abr. Eq. Eſtate undiſpoſed of, yet if there be any Fraud in obtaining the Executor. 
243. ſhip, or if it appears manifeſtly to have been the Intention of the "Teſta. 
tor, that the Executor ſhould not have the Surplus to his own Uſe, : 
(2) But if Court of (4) Equity may decree ſuch Executor a Truſtee for the next of 


the Eccleſi- Kin to the Teſtator, and that the Surplus ſhall go according to the Statute of 


aſtical AT SA 
— Diſtributions. 


about to 


compel an Executor to diſtribute the Refidue of the Perſonal Eſtate, a Prohibition will be gran*- 
ed; tor they have no Juriſdict: on to compel a Diſtribution amongſt the next of Kin, but where 


the Party dies inteſtate, 5 Mod. 247, Petit and Swmich. See Comyns 3. pl. 3. Ld, Raym. 86, 
Comb. 378. Will. Rep. 7. pl. 2. | 


Vern, 473, And this it is ſaid was firſt done in the Caſe of Foſter and Munt, where 
Foſter and the Teſtator deviſed particular Legacies to his Children and Grandchil- 
Mun, de- dren, and 10. a-piece to A. and B. whom he made Executors, for their 
_ Mich. (3) Care and Pains ; the Surplus of the Perſonal Eſtate, being 50001. and 
Ser 4 upwards, the Queſtion was, Whether the Surplus ſhould be a Truſt for 
Chancellor the Children, or go to the Executors; and it was decreed a Truſt for the 


Jefferies, Children. 
2 Vern, 64. 


S. C. cited, and ſaid to have been affirmed in the Houſe of Lords. 7 (b} 2 Vern. 676. S. C. Cite 
ed, that the Words Care and Pains implied a Truſt tor the Children, 


Fur which Since this there have been ſeveral Caſes, where from the Intention of the 
-44: > Vern Leſtator in making Strangers Executors, and giving them Legacies, they 
- h K 


148. 361, hays been decreed tees for the next of. Rin, an lled to make 


compe 
643, 676. Diſtribution accordingly. © © 4 BD + 
XR where T Teviſed Lands to be ſold for Payment of his Debts, and 
Abr. Eq, ewills, that the Surplus ſinuld be deemed Part of his Perfonal Eft ute, ans 
Bl , goto his Execitors ; and gives to his Executors 100l. a-piece as a Legacy; 
Lord Brikut and the Queſtion was, Whether the Executors ſhould have the Surplus 
and Hunger. to their own Uſe, or ſhould diſtribute according to the Statute of Diſtri- 
Ferd. butions, For the Executors it was inſiſted, that the Surplus ſhould be 
3 Wil. Rep. part of his Perſon2! Eſtate, and gu to them; and that he meant it them 
194. in their own Uſe; and his giving them a Legacy of 100/. a- piece 
cannot alter tae Caſe; for the Surplus perhaps might be 8 * 

therefore 
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therefore he gave them the 100 J. that they might at all Events 8 
of ſomething, and not to exclude them from the Benefit of the Surplus; 


t and this being a Deviſe of the Surplus, after Debts and Legacies paid, 
cannot be a Truſt in them; for then all their Truſt is performed when“ Page 424 
10 Debts and Legacies are paid. Ou the other Side it was ſaid, that the 


Words in the Will, that the Surplus /fould be Part of his Perſonal Eftate, 
and go to his Executors, were only intended to exciude the Heir, who elſe 
would have it; and not 70 give any greater Intereſt to his Executors than they 
awould have had otherwiſe ; and of this Opinion was my Lord Chancellor, 
and decreed accordingly, and affirmed in Parliament. 

But as this Conſtruction has been made purely on the Intention of the Abr. Eg. 
Teſtator ; fo ſuch Intention muſt appear exceeding plain; otherwiſe the 245. 

Rule of Law is to take Place; as where a Man deviſed his Library of 2 22 
Books to A. (except ten Books, ſuch as his Wite ilould, chooſe ; as Plays, * a 
Romances, Sermons, but 1\ot Law Books) and made her Executrix ; and it pre. Ch. 23 f. 
was held that ſhe ſhould ndt by this Deviſe be excluded from the Benefit of 

the Surplus of the Perſonal Eſtate. | 

So where A. was Executrix to B. her former Huſband, and after married 2 Vern.67 5. 

, C. who by his Will in 1686 deviſed to his Wife the Plate and Goods ſhe Hill 1711. 
brought him in Marriage, and two Silver Salvers in Lieu of Plate that had nota 
been exchanged away, and made her Executrix and died, leaving a Daugh- * 
ter by a former Wife, and his Wife en/eint of a Daughter ; and there be- 
ing no Deviſe of the Surplus of the Perſonal Eſtate, the Queſtion was, 
Whether the ſhould take it as Executrix to her own Uſe, or liable to Diſ- 
tribution ; and my Lord Keeper decreed the Surplus to the Wife, as well 
for that this Will was made before the Caſe of Foſter and Munt, as alſo 
for that in this Caſe nothing is deviſed to the Wife but what was her own 
before ; and as ſhe was Executrix to her former Huſband ; but principally 
becauſe, where a Wife is made Executrix, it is to be preſumed the was 
rot made fo to have barely an Office of Trouble, but of Benefit to take the 
Surplus. : 

& where A. poſſeſſed of a long Term for Years, by Will deviſed it to Abr. Ea. 
his Wiſe for Life, and after her Death to the Child ſhe was then enſeint with ; rf 3 
and if ſuch Child died before it came to twenty-one, then he deviſed one v and 
third Part of the ſaid Term to his Wiſe, her Executors and Adminiſtrators ; Weftcoml. 
and the other two thirds rv other Perſons, and made his Wife Executrix 
of his Will, and died; and a Bill was bronght againſt her by the next of 
Kin to the Teſtator, to have an Account and Diſtribution of the Surplus of 
his Perſonal Eſtate, not deviſed by the Will; and two Queſtions were made, 
1½, Whether the Deviſe to the Wife of one third Part of the Term was 
good, becauſe it happened ſhe was not then er/eint at all, and ſo the Con- 
tingency upon which the Deviſe to her was to take Place never happened; 
the other Queſtion was, whether this Term, being Part of the Perſonal 
Eſtate, and expreſsly deviſed to her for Life. wich ſuch other contingent 
Intereſt on the Death of the ſuppoſed er/eint Child before twenty-one, ſhould 
ſhut her out from the Surplus of the Perſonal Eſtate, which belonged to her 
as Executrix ; and ſo the Surplus go in a Courſe of Adminiſtration to be 
diſtributed among the next of Kin. As to the firſt Point, my Lord Keeper 
delivered his Opinion, that though the Wife was net enſeint at the Time of 
the Will, yet the Devile to her of ſuch third Part of the Term was good; 
and as to the other Point, diſmiſſed the Plaintiff's Bill, and fo let in the 
Executrix to the Surplus of the Perſonal Eſtate, notwithſtanding the Deviſe 
to her of Part as aforeſaid, 1 | 

So where the Teſtator, being poſſeſſed of a Perſonal Eſtate to the Hill. 1716. 
Value of about 2000 J. and being taken ill, makes his Will in Writing Zt-b*rand 
the very Day beſore his Death; and thereby deviſes ſeveral Legacies to, Ver 700 
his Relations; and amongſt the Reſt gives the Plaintiff his Siſter about Abr. Ed. 246 

1000 J. S. C. 


7 


mth ee 


———ñññũ — — — 


—= _ — 1 — =_ D = — 5 

— - —— r ß ꝰ — — —r«— . —— O—_ — 
— — — — 

- » Y = = Tb - — — 2 


EXECUTORS axv ADMINISTRATORS 


Gilb. Rep, 1000 J. and gives 70 J. to Mr. Searle and his Wife, and their four Chil- 


dren, to buy them Mourning ; and gives to his dear and moſt eſteemed 
Friend Mrs, Sara/: Searle (one of the Daughters of Mr. Searle, to whom 
he had made his Addreffes in Way of Marriage) 500 J. and gives his 


page 425 * Horſe and Furniture to one of the Defendants by his Chriſtian Name and 


Surname ; and his Clothes to be diſpoled of by his Executors ; and then 

concludes, as to the 700 J. I am intitled to in the South-Sea Company, and 
the Reſt of my Perſonal Eftate, I will that the ſame ſhall be fold ſot 

the Payment of my Debts and Legacies ; and I make Mr. John and Mr 
Themas Searle my Executors, and dies: The Executors were two of the 
Children of Mr. Searle, and intitled to their Proportion of the 70 J. deviſed 
for Mourning ; and one of them to the Horſe and Furniture; but were 10 
ways related to the Teftator. The Surplus of the Perſonal Eſtate came to 
about 600 J. and the Bill was brought againſt the Executors to have an Ac. 
count thereof, and that it might be paid to the Plaintiff, whoſe Wife was 
the only Siſter and next of Kin to the Teſtator; and for the Plaintiff it was 
inſiſted, that the Executors were mere Strangers, no ways related to the 
Teſtator; and that they had particular Legacies left them for Mourning out 
of the 70 J. and one of them had a Horſe and Furniture expreſly deviſed to 
him, and therefore it was not reaſonable that they ſhould go away with the 
Surplus of the Perfonal Eſtate. On the other Side ic was inſiſted, that the 
Defendants being Executors, they repreſented the Teſtator, that they ſtood 
in his Place, and were intitled to whatever he left undiſpoſed of ; that this 
was the ancient Law for many Ages, and therefore the legal Title being in 
them, they ought not to be defeated of it without a manifeſt Intention of 
the Teſtator to the contrary ; that there appeared no ſuch Intent in the 
Will, for they are not named either by the Chriſtian Name or Surname, or 
fo much as by the Name of their Office till the very Cloſe of the Will; nay 
it was in Proof, that the Teſtator did not ſo much as conſider whom he 
ſhould make his Executors till he had diſpoſed of all the Legacies ; that the 
giving one of them his Horſe and Furniture was only to exclude the other, 
who by being Executor with him would have been equally intitled to it, 
and could nor be counted a Legacy to ſhut them out of the Surplus, ſince 
it rather regarded the other Executur than the Plaintiff the next of Kin; 
that they had it fully in Proof, that the Teſtator being aſked, Whether he 
would not give his Siſter more? anſwered, he would not; that being aſked 
Who ſhould have the Surplus ? he ſaid his Will ſhould ſtand as it was, and 
that he had a very great Regard for the Defendant's Family, and was to 
have married their Siſter ; and that theſe Proofs being in Athrmance of the 
Diſpoſition the Law made for the Executors might be read; and that ſeve- 
ral Reſolutions ſince the Caſe of Foſter and Munt had pared away the Au- 
thority of that Caſe ; and therefore prayed that the Bill may be diſmiſſed, 
My Lord Chancellor was clearly of Opinion, that the Proofs being in Af- 
firmance of the Diſpoſition ought to be read; and ſaid, that they were ſo 
full as to make an End of this Caſe ; that without a ſtrong and violent Im- 
plication, the Executors ought not to be defeated of the Refiduum ; that 
here was no {uch Implication in this Will, but rather the contrary ; that to 
make Senſe of the laſt Clauſe, it muſt be conſtrued a Deviſe of the South- 
Sea Stock, and the Reſt of the Perſonal Eſtate to his Executors; for it 
immediately follows, and I make J%m and Thomas Searle my Executors ; 
which could have no Relation to the Direction for Sale, unleſs by giving 
them the Surplus which ſhould ariſe by Sale; and as there appeared no 
ſtrong or violent Implication to induce any other ConſtruRion; he could 


not give into ſo great a Change of the Law, but muſt decree for the Exe- 


cutors ; and accordingly did fo. 


And 
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And as this Doctrine of making the Executor à Truſtee for the next of *Page 426 
Kin ſubſiſts only by the Notions ot a Court of Equity, which by Implica- Vide 2 Vern, 
tion, and contrary to the Rules of Law, gives the Reſiduum to the next of , 52. 

»Kin z fo the Executors have been admitted by Parol Evidence to ſhew, Ihe Cafe of 
that the Teſtator intended the Reſiluum for them, which has been thought the Counteſs 


le, being only to rebut an Lquity, and ouſt an Implication ariſing ZU #arl of 
reaſonable, being only Lquity, p n 2 


from the Rule of Equity. Abe, Be 
| | 230. 
8. C. and 2 Vern. 648, 736. and the Cafe of Se/rvin and Brown, Tit, Evidence, Letter (G). 311. 


As where one not of Kin, but a Stranger, was made Executor, and had Abr. Eg. 
conſiderable Legacies given him; although it was decreed by Sir Peter 245. 
King, in the Mayor's Court, in Favour of the Teftator's two Brothers, that 2 
the Surplus ſhould be diſtributed; yet, upon an Appeal ta the Houſe „nd Buckley, 
Peers, that Decree was reverſed, not barely as it ſtood upon the Will, but 
that Parol Proof ought to be received in Favour of the Executor Title con- 
ſiſtent with the Will; and the Proof being full, as to the Teftator's fre- 
quent Declarations, that his Executor, though a Stranger, ſhould have the 
Surplus, it was decreed accordingly. | 


So in the Caſe of Hatton and Hatton, where the Wife was made Execu- Hil. 6Geo 2. 
trix, and a conſiderable Legacy deviſed to her; yet the Proof being ſtrong, Hartan and 
that the Teſtator intended the Surplus to her own Uſe, the ſame was de- Hatton. 
creed accordingly, both at the Rolls and in Chancery. ons Stra. 


Fitzgib. 126. 


But where A. being poſſeſſed of a conſiderable Perſonal Eſtate, made Hil-6Geo.. 
bis Will, and thereby deviſed ſeveral Legacies, but gave none tc his Exe- Lady — 15 
cutor ; and the Queſtion was, Whether Parol Evidence ought to be admit: 
ted, to prove that the Teffator did not intend that the Executor ſhould 
have the Refidue of Bs Perſonal Eſtate, but that the Tame ſhould go ac- 
cording to the Statute of Diſtributions ; and it was held clearly, that no 
ſuch Evidence could be admitted, for that this would not be to admit Evie 
dence to ouſt an Implication, but was to admit Evidence to contradict the 


Rule of Law, and what appeared on the Face of the Will. 


* 


(1) How the Perſonal Eſtate, after Debts paid, is 
to be diſtributed, when the Party dies Inteſtate; 
and herein of the Share the husband oz Cite 
are intitled to, and of the aſcending, deſcending 
and collateral Line, and Admiſſion of the Half- 
Blood, and where the Diſtribution ſhall be per 
Stirpes, and not per Capita. 


T hath been already obſerved, that before the Statute 22 £9 2 3 Car. 2. And, 410, 
c. 10. the Eccleſiaſtical Courts had no juriſdiction to compel Diſ- 414. 
tribution of Inteſtates Eſtates ; for though by the 31 E. 3. fl. 1. c. 11. Cro. Car. 6a. 


201. 


1 — — — — —— — — — —ͤ—— ʒ— — — — 
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on W Widow or next of Kin; yet, having once granted it, they had executeg 


191. their Authority ; and the. Adminiſtrator, coming. in the Place of the Exe. 
Lev. 233. cutor, had the whole Perſonal Eſtate of the Inteſtate, after Debts. 
Carter 125. Let after it had been ſolemnly adjudged in the Common Law Court, 
Raym. 499. that the Eccleſiaſtical Courts could not compel a Diſtribution, it ſeems that 
they had a Method there, when they were under Deliberation, whether 
they would grant Adminiſtration to the Wife or next of Kin, and to which 
of the next of Kin ; they uſed to treat with the Parties, and conſider what 
Sum the Overplus was like to amount to ; and how that ought, by their 
*P age 427 * Rules, to be diſtributed, and they would prefer him to the Adminiftra. 
| tion, that would before-hand perform ſuch Diſtribution by Payment of 
Money, and by giving Securities to Perſons to whom it was appointed, 
Raym. 499. But becauſe it was ſound very inconvenient for any Adminiſtrator to 
before he received, for it was hard for him to know what he might under. 
take before he had Poſſeſſion, and the Judge could not have a perfe& 
Knowledge of the true Value of the Overplus, to guide him in the Meaſure 
of his Diſtribution till after the Adminiſtration ended, and the Account 
(en My Lor of the Eſtate taken; (a) to remedy theſe Inconveniencies, and to compel a 
North ob Jult and equal Diſtribution of the Eſtates of Inteſtates, 
ſerves, that | 


though public Inconveniencies were urged to the Parliament by the Civilians, yet they had ano- 
ther Reaſon to defire that thoſe Methods might be changed; for the allotting Diſtributions in this 


Manner was but a barren juriſdiction that could not be drawn out in Length ; all Diſputes were 


ended uno flaty without Appeal, and the Accounts of Adminiſtrators were never conteſted, when 
there was no Adverſary concerned to demand a Share in the Overplus upon taking them, 
Razm. 499. 


By the 22 & 23 Car. 2. cap. 10. it is enacted,. That all Ordinaries 
and Eccleſiaſtical Judges, upon granting Adminiftration of Perſons dying 
© jnteſtare, muſt take Bond of the Adminiſtrator, with two or more Sure- 
© ries, with Condition that the Adminiftrator thall make a true and perfect 
« Inventory of all the Goods and Chatrels of the Deceaſed, and exhibit it 
« into the Regiſtry of the Ordinary's Court by ſuch a Day; and that the 
„ ſaid Ordinaries and Judges reſpectively ſhall and may, and are enabled 
eto proceed and call ſuch Adminiſtrators to account for and touching the 
« Goods of any Perſon dying inteſtate, and, upon Hearing and due Con- 
e fideration thereof, to order and make equal and juſt Diſtribution of what 
* remaineth clear, (after all Debts, Funerals, and juſt Expences of every 
« Sort, firſt allowed and deducted) amongſt the Wife and Children, or 
Childrens Children, if any ſuch be, or otherwiſe to the next of Kindred 
« to the dead Perſon, in equal Degree, or legally repreſenting their 
« Stocks, fro ſuo cuigre Jure, according to the Laws in ſuch Caſes, and 
« the Rules and Limitation hereafter ſet down; and the ſame Diſtribu- 
„tions to decree and ſettle, aud to compel ſuch Adminiſtrators to ob- 
<« ſerve and pay the ſame, by the due Courſe of his Majeſty's Eceleſiaſti- 
« cal Laws. | 
« Provided always, That all Ordinaries, and every other Perſon, who 
by this Act is enabled to make Diſtribution of the Surplus of the Eſtate 
of any Perſon dying inteſtate, ſhall diſtribute the Surpluſage of ſuch 
« Eſtate or Eſtates, in Manner and Form following, that is to ſay, one 
ce third Part of the ſaid Surpluſage to the Wife of the Inteſtate, and all the 
« Reſidue by equal Portions to and amongſt the Children of ſuch Perſons 
dying inteſtate, and ſnch Perſons as legally repreſent ſuch Children, in 
« caſe any of the ſaid Children be then dead, other than ſuch Child or 
« Children, (not being Heir, at Law) who.ſhall have any Eftate by the 
« Settlement of the Inteftate, or ſhall be advanced by the Inteſtate in his 
« Life-time, by Portion or Portions equal to the Share, which ſhall by 
« ſuch Diltribution be allotted to the other Children, to whom ſuch _ 
As * bution 


and 21 H. 8. c. 5. they had Authority to grant Adminiſtration to the | 
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« hurion is to be made ; and in cafe any Child, other than the Heir at 

« Law, who ſhall have any Eſtate by Settlement from the faid Inteſtate, or 

« ſhall be advanced by the ſaid Inteſtate in his Life- time, by Portion not 

„ equal to the Share which will be due to the other Children by ſuch 

« Diſtribution as aforeſaid, then ſo much of the Surplufage of the Eſtate of 

« ſuch Inteſtate to be diſtributed to ſuch Child or Children as ſhall have any 

Land by Settlement from the Inteſtate, or were advanced in the Life- 

time of the Inteſtate, as ſhall make the Eſtate of all the ſaid Children to 

« he equal, as near as can be eſtimated ; but the Heir at Law, notwith- 

« ſtanding any Land that he ſhall have by Deſcent, or otherwiſe from the x 
« # Inteſtate, is to have an equal Part in the Diſtribution with the Reſt of, page 428 
« the Children, without any Conſideration of the Value of the Land which 864 

« he hath by Deſcent, or otherwiſe, from the Inteſtate. | 

« And incaſe there be no Children, nor any legal Repreſentatives of 
them, then one Moiety of the ſaid Eſtate to be allotted to the Wife of 
the ſaid Inteſtare, the Reſidue of the ſaid Eſtate to be diſtributed equally 
to every of the next of Kindred of the Inteſtate, who are in equal De- 

« gree, and thoſe who legally repreſent them, 

Provided that there be no Repreſentations admitted among Collaterals 
« after Brothers and Siſters Children; and in caſe there be no Wife, then 
« all the ſaid Eſtate to be diſtributed equally to and amongſt the Children x 
« and in caſe there be no Child, then ro the next of Kindred in equal 
Degree of or unto the Inteſtate, and their legal Repreſentatives as afore- 
« faid, and in no other Manner whatſoever. | 

provided alſo, To the End that a Que Regard be had to Creditors, 
« that no ſuch Diſtribution of the Goods of any Perſon dying inteſtate be 
made till after one Year be ſully expired aſter the Inteitate's Death, and 
* that ſuch ard every one, to whom any Diſtribution or Share ſhall be 
allowed, ſhall give Bond, with ſufficient Sureties, in the ſaid Courts, 
« that if any Debt or Debts truly owing by the Inteſtate ſhall be afrerwards 
* ſued for and recovered, or otherwiſe duly made to appear, that then, 
and in every ſuch Caſe, he or ſhe ſhall reſpectively retund and pay back 
* to the Adininiſtrator, his or her rateable Part of that Debt or Debs, 
and of the Coſts of Suit and Charges of the Adanniſtrator, by reaſon 
« of ſuch Debt, out of the Part and Share fo as aforeſaid allotted to 
him or her, thereby to enable the ſaid Adminiſtrator to pay and ſa- 
« tisfy the ſaid Debt or Debts ſo diſcovered after the Diſtribution made as 
* aforeſaid, | | 

« Provided always, That in all Cafes where the Ordinary hath uſed 
« heretofore to grant Adminiſtration cum Teſlamento anrexo, he ſhall con- 

* tinue ſo to do, and the Will of the Deceaſed in ſuch Teſtament expreſſed 
« ſhall be performed and obſerved in fuch Manner as it ſhould have been 
if this Act had never been made. | | 

Provided alſo, that nothing herein ſhall extend to or prejudice the 
* Cuſtoms of London and York. | 

In the Conſtruction of this Statute it was doubted, whether the Huſband 2 Mod, 20. 
was intitled to Adminiſtration to his Wiſe, as before, fo as not to be obliged, 
to diſtribute the Perſonal Eftate amongſt the Reſt of Kin to the Wife; by 
the 29 Car. 2. cap. 3. far. 35. it is enated, © That this Statute ſhall not 
« extend to the Eftates of Feme Coverts who die inteſtate, but that the 
* Huſband may demand and have Adminiſtration of their Rights, Credits, 
and other Perſonal Eſtates, and recover and enjoy the ſame, as they 
might have done before the making of the faid AQ.” 

Alloto (a) explain and aſcertain what Share the Mother was intitled Reon. of 
to upon the Death of a Child, where the Facher was dead, by the 1 Jac. 8 485 
2. cap. 17. it is enacted, © Thar if after the Death of the Father any cf the pecavic te 
Children die inteſtate, without Wife or Chilaren living, the Mother Mort.cr 

Vor, II. H h every might mate 
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(a) The 
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carry al © eyery Brother and Siſter, and their Repreſentatives, ſhall have an equa] 


away to an- i 
other Huf. Share with her.“ 


band, but 
the Father ſurviving is intitled to the whole Perfonal Eſtate. Salk, 251. pl. 2. Will. Rep, 43. 


49. Ld, Raym. 84. Comyn. Rep. 96. pl. 65. 


Alſo in the Conſtruction of this Statute for diſtributing Inteſtates Eſtates 
the following Opinions bave been holden : 

*Page 429 1. That the Clauſe which ſays, that there ſhall be no Repreſentation 
Raym, 496. among Collaterals beyond Brothers and Siſters Children, muſt be inteng. 
Carter and ed“ Brothers and Siſters of the Inteſtate, and nor to admit Repreſentaticg 
Crawly, a when the Diftribution happens to fall our amongſt Brothers and Siſters, 
goed Argue though remote Relations to the Inteſtate ; for the Iuteſtate is the Subjec of 
Lord Chief the Act, it is his Eſtate, his Wife, his Children, and by the fame Reaſon 
Juſtice his Brother's Children, for he is equally the Correlative to all. f 
North's 
on this Head, 2 Show. 236. pl. 282 S. P. Salk, 250, pl. 1. S. P. Petr and Petr determined, 
2 Vern. 168. 233. See Lid. Raym. 571. Will. Rep. 25. pl. 51, 594, 595, 627. 3 Salk, 138, 
pl. 3. 12 Mod. 409. Comyns Rep. 87. pl. 56. Abr. Eq. g. 249. >. P. determined. 


i + Therefore in the Caſe of Pwr and Pert. 1 Salk. 250, it is faid, If à Brother of the Inteſtate 
hath a Grandſon, and a Siſter has a Son, or Daughter, the Grandſon ſhall not have Diſtribution 
with the Son, or Daughter, of the Siſter, Yide 1 Ld. Raym. 571. S. C. 


Mod. 19. 2. On that Clauſe of the Statue, which directs the Diſtribution to ever 
2 Mod. 204 of the next of Kindred of the Inteſtate, who are in equa! Degree, it hath 
. * been adjudged in ſeveral Books, that a Brother or Siſter of the Half-Blood 
2 Lev, 173. ſlall come in for a Share with one of the Whole Blood, being as nen 


Smicb and akin to the Juteſtate. 

Fracey, 

2 Vent, 317. Show. Parl. Caſes 108, Vern. 437 2 Vern, 124. Cath. 5 1. S. P. adjudged, 
Show. 1, 2. S. P. Comb, 212, | Clift, 243. Holt 258, pl. 2. 


3. That where the Statute fays, that Diſtribution ſhall be amongſt Re 
preſentatives of Perſons deceaſed pro ſuo cuique jure, by which it is meant, 
that Diſtribution ſhall be per Stirpes and not per Capita; fo that if the Father 
Ms two Sons, and one of them dies in his Life-time, leaving three Children, 

Walſpverſusand the Father dies Inteſtate, the furviving Son ſhall have half the Perſonal 
= 2g Eſlate, and the other Moiety ſhall be equally divided amongſt the Children 
249. pl. 7. of the dead Son; yet it hath been holden, that if A. has three Brothers, 
Prec. Ch, and one dies leaving three Children, another two, and the third five, and 
54. Pl. 53: A. dies inteſtate, that in this Caſe the Diſtribution ſhall be per Capita, and 
not per Stirpes, and that all the Children ſhall have an equal Share; for 
the Brothers being all dead, none take by Way of Repreſentation, but all 
as.next of Kin, 
Carth, 31, 4. On the Clauſe of the Statute, which directs, that no Diſtribut ion ſhall 
— FY 5 be within a Year after the Death of the Inteſtate, it hath been adjudged, 
112. © thar if a Perſon intitled 1@ a diſtributive Share dies within the Year, 
2 Show. 2 f. vet it is ſuch an Intereſt veſted in him as ſhall go to his Executor or Admi- 
p. 281. 40%. nifrator ; for the Statute doth not make any Suſpenſion or Condition pte. 
Pl. 379. cedent to the Intereſt of the Parties, but is a Clauſe merely for the Beneft 
de, of Creditors; alto this Srature, being in Nature of a Will for all Perſon 
3 Dany. 409. who die Inteftare, ought in this lultance to be reſembled to the Caſe of 1 
pl. 7. Heſrduary Legatee, in which it is always holden, that if ſuch a Legate 
Skin, 272. die before the Debts are ſatisfied, fo that it doth not appear to how much 
M- 5. 278. the Surplus wilt amount, yet the Executor or Adminiſtrator of ſuch a L- 
4 - ge. gatee ſhall have the whole Refidue, £c. which remains over, and not the 
gh Fxeciſtor of the firſt Teſtaror, | . 
- 5 
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ua 5. It hath been holden, that, if the Father dies Inteftate, leaving one 
Child, this is not eaſus omiſſus z and conſequently, if there be a Wife, Carih, 52. & 
that ſhe thall have but a third Part; and that if the Child dies inteſtate, vise 3 Mod. 


485 Adminiſtration 1s to be granted to the next of Kin to him, and not to the A 3 

next of Kin to the Father. 8 _ | 
Skin, 212. 

3 pl. 3. 219. pl. 3. S. P. but no Reſolution. 

— 6. It hath been reſolved, that if one dies Inteſtate, leaving a Grand- SAK. 251, 

. mother and Uncles and Aunts, the Grandmother is intitled to the Perſona] ring 

n Plate, in Excluſion of the Uncles and Aunts, * 

« S. P, reſolve 

on ed, Ld, Raym. 684. 


A Man died Inteſtate leaving a Widow and one Son, afterwards the Vallis v. 
d, don died Inteſtate z then the Mother was delivered of a Child whereof ſhe #*4/#1, 
8, was enſient at her Huſband's Death: Decreed, that ſuch Poſthumous |? Chan, 


Daughter was intitled to a Share of the Sons Perſonal Eſtate, I il. 14 Geo. 
te 
a 
j ; 
| 2 3 ” 
) Of Advancement and bzinging into Yotchpot. 


Va Cuſtom, which has prevailed Time out of Mind in certain Places, Co. Lit. 176, 
the Wife and Children of a Perſon deceaſed are intitled to the 0 Cs 
Writ de rationabili parte bonorum, on which Writ they ſhall, according to — 
* the Cuſtom, recover their Shares and Proportions of the Perſonal Eſtate; of Londen 
but ſuch Children, as were reaſonably advanced by the Father in his Life - herein, wide 
time with any Part of his Goods, ſhall have no farther Share; ſor the Words Tt. Cem. 
of the Writ are, nec in vita Patris promoti fuerunt ; but yet ſuch Child being i SE 
only in Part advanced may bring ſuch Advancement into Hotc/pot, or, as Page 430 
the Civilians expreſs it, into the Collatio bonorum, and then ſuch Child will 
be intitled to an equal Share with the Reſt. 

This Advancement that will exclude a Child muſt be by the Father, and 5W1nb. 227. 
not by any other; nor will any Fortune, though never ſo great, acquired 
by the Child by his Labour and Induſtry, exclude hin. 

Alſo ſuch Advancement as will exclude a Child, unleſs he brings it into S winb. 217, 
Hotchpot, muſt be given directly to the Child, and not to another for the 
Benefit or Advantage of the Child; and therefore Money given to bind a 
Child out an Apprentice, or laid out in his Education, either at School or 
at an Univerſity, is no Advancement. = : 

So if the Father purchaſes ſor his Child an Advowſon, or any other Swinb, 217, 
Eocleſiaſtical Benefire, or if he buys him any Office Civil or Military; 
on are not ſuch Advancements as will exclude him from a diſtributive 

re. 

On the Statute 22 C23 Car. 2. c. 10. which expreſsly excludes every 2 Vern. 638. 
Child advanced by the Father, except the Heir at Law, from a farther — ans 
dhare, unleſs he brings ſuch Advancement into the Collatio bon:rum ; u 9. 
hath been holden, that if the Heir at Law hath a Settlement or Proviſion 
made on him on his Father's Marriage, out of the Perſonal Eftate, that 
upon the Father's dying Inteſtate, to intitle him to any more, he muſt bring 
ſuch Advancement into Hotchpot. n By 

So where the Father, on his Marriage, in Conſideration of a Marriage- © 
Portion, covenanted to ſettle ſuch an Eſtate to the Uſe of himſelf for Life, Cc. Fremas 

Hh 2 Remainder andEdweredt 
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Will. Rep. Remainder to his intended Wife for Life, Remainder to the firſt and every 
+35» other Son of the Marriage in Tail Male, Remainder to Truſtees for 1000 
| Years, in Truſt, to raiſe Portions for Daughters in caſe there were no Sons, 
that is to ſay, if but one ſuch Daughter, the Sum of 5000!. and if two gr 
more, then the Sum of 60007. equally between them, payable at their re. 
ſpeQtive Ages of eighteen, or Days of Marriage, which ſhould firſt happen, 
and $0/. Maintenance in the mean Time; the Wife died, leaving bu 
one Daughter, the Father married again and had ſeveral Children and 
died Inteftate, the Daughter by the firſt Marriage not being above the 
Age of eighteen ; and it was held, that, in order to intitle her to Share with 

the other Children, ſhe muſt bring this 50007. into Hotchpot. 
3 If a Father dies Inteſtate, as to Part of his Perſonal Eſtate, a Child 
e 670. advanced by him in his Life- time is not to bring in ſuch Advancement into 
Said in > Hotchpot, in order to have a diſtributive Share of ſuch Part, whereof he 


Will, 446. died Inteſtate. 
a Legacy to 
a Child no: be brought into Horch pot, it not being a Proviſion ſecured by the Parent in his Liſe- time, 


1 


(I) What fhall be a Devaſtavir, either in Exetu⸗ 
tozs oz Adminiſtratozs, and herein of the Order 
of paping Debts and Yegacies : And therein 


1. What Manner of Waſting will amount to a Devaſtavit. 


Off; of Exec. Devaſtavit is a Miſmanagement of the Eſtate and Effects of the De. 

156, ceaſed, in ſquandering and miſapplying the Aſſets contrary to the 

Truſt and Confidence repoſed in them, and for which Executors and Ad- 

Page 431 * miniſtrators ſhall anſwer out of their own Pockets, as far as they had, vr 
might have had, Aﬀets of the Deceaſed. 

Ot. ol Exec, Executors may be guilty of a Devaſtavit, not only by a direct Abuſe by 

157. | them, as by ſpending or conſuming the Effects of the Deceaſed, but alfo 
by ſuch Acts of Negligence and wrong Adminiſtration as will diſappoint 
Creditors of their Debts. 

Off. of Exec. Therefore it hath been held, that if the Executor ſells the Teſtator' 

157. Goods at an under Value, eſpecially if he might have got more for them; 

r Rex or if this were done by him for his own Advantage, and to defraud Credi- 

3 Leon. 143 · tors, that is a Deraſtavit, and he ſhall anſwer the real Value. 

6 Mod. So if an Executor omits to ſell the Goods at a good Price, and after they 

181-2. are taken from him, there the Value of the Goods ſhall be Aſſets in his 
Hands, and not what he recovers, for there was a Default in him. 

6 Mod, 181. But if, without any Omilſion of his, Goods are taken out of his Po- 

: ſeſtion, and he does not recover ſo much in Damages as the Goods were 
really worth, and that happens not through any Default of his, be flall 
anſwer for no more than he recovers : So if the Goods be periſhable Goods, 
and before any Default in him to preſerve them, or ſell them at due 
Value, they are impaired, he thall not anſwer for the firſt Value, but ſhall 
give that Matter in Evidence to diſcharge himſelf ; but if one takes Goods 

out of his Poſſeſſion, he muſt ſue him that took them, to have an Op- 

| FETs L portunity 
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portunity of diſcharging himſelf of anſwering more in Aſſets than he re- 
covers, 
If the Executor releaſes Debts due to the Teſtator, this ſhall charge him Of, of Exec. 
to the (2) Value of the Debt, though perhaps he did not receive near ſo 188. 
much as was due: ſo if he releaſes a Cauſe of Action, accruing either in Hob 66. 


the Life-time of the Teſtator, or in his own Time, in Right of the Teſtator, — 
this will be a Dewaftavit. 2 


Godb. 29. 
(a) If an Executor ſhould releaſe a Debt of 100/. for one Shilling, that will not bind a Creditor ; 
but in caſe there is no other Creditor, ſave only the Executor himſelf, there his Aſſent will he 


binding to him ; as if an Executor will voluntarily releaſe a Debt, he ſhall not be relieved againſt 


it, though a Creditor ſhould, Vern, 455. per Lord Chancellor. 


Alſo it is ſaid, that if an Executor pays Money in Diſcharge of an uſu- Hob. 16 
rious Bond, entered into by his Teſtator, that this is a Devaſlavit, ee 


S. P. If he 
pays Money on an uſurious Contract entered into by the Teſtator. 


It is holden, that if an Executor to an Obligee in a Penal Bond, af- Off. of Exec. 
ter the Bond is forfeited, releaſes the Penalty on Receipt of Principal and 158. 
Intereſt, that this is a Deva/tavit ; but the Contrary hereof is holden by 
three Judges in (5 Crs. Car. for that the Executor in this Caſe does no more (5)Cro. Car. 
than what in Equity and Conſcience he ought to do; but if an Infant Execu- 490. Kurveten 


tor gives ſuch a Releaſe, it is void; but this it ſeems ariſes from the Privilege 2"4 Larhan. 
| W. Jones400 


of Infancy g. tThe Penal- 

— ty is now 
faved by bringing Principal, Intereſt and Coſts into Court, by virtue of the Statute 4 Anr, 
c. 16. ſ. 13. conſequently an Executor or Adminiſtrater accepting Principal and Intereſt, before 
Suit cannot be guilty of a Devaſtavit. 


If an Executor takes an Obligation in his own Name, for a Debt due by Off.of Exec. 
Simple Contract to the Teſtator, this thall charge him as much as if he had _=_ 
received the Money; for the new Security hath extinguiſhed the old Right , — pr 
and is quaſi a Payment to him. | Keil, 52, 

So if the Executor ſues a Perſon by Trover and Converſion, in which 2 Lev. 189. 
he has a Right to recover ; and afterwards he and the Defendant come Norden and 
to an Agreement that he ſhall pay the Executor ſuch a Sum ar a future Lei 
Day, and the Party fails, this is a Devaſtavit; and he ſhall anſwer ado 
valorem. Vers. 470. 

S. C. cited, 
and ſaid to have been affirmed on = Writ of Error in the Houſe of Lords, and a Caſe there cited by 
Lord Chancellor, which he ſaid was adjudged when Pemberton was Chief Juſtice, where an Executor 
of an Obligee accepted a Note drawn upon a Goldfmith for the Money; the Goldſmith accepted the 
Bill, and before Payrzent fails; the Executcr afterwards brought an Action upon the Bond, and 
this Matter being given in Evidence was adjudge'! a good Payment, 


So if an Executor ſubmits the Debts, or whatever he is intitled to in “ Page 432 
Right of the Teſtator, to Arbitration, and the Arbitrators award him lefs Off. ot Exec. 
than his Due; this, being his own voluntary Act, ſhall bind him, and he 71. 159. 
ſhall anſwer for the ful] Value. 3 Leon. 51, 

If an Executor neglects to pay Intereft, and afterwards acknowledges a 
Judgment for Principal and Intereſt, this is a Devaſfiav:t, unleſs he ſhews 
Want of Aſſets to pay Intereſt, Wc. \ 6 But oa, .Jf 

2. Where it is aDevoſ- 


2 Lev. 40, 


. tavit tor 
more than the Intereſt, which accrued by his Neglect; and if Equity would not give Relief, eſpe. 
cially on a Bill filed before Recovery had againſt him, and without Delay ?—I— Execution ſha!l 


de upon a Devaſtavit, as for his own proper Debt, by Capias ad ſatisfaciendum or Flegit. R. 2 Leon. 


188. Zut a Debt by Devaſiavit ſhall be only of the Nature of a Debt by Simple Contract. 2 
Vent. 40. — And therefore the Executor of him who was guilty of a Devaſtavit may retain for 
his Debt, before Payment of the Debt due by the Devaſftavit, Id.— Executor de ſen tort of Execu- 


EXECUTORS AY ADMINISTRATORS. 


2. Where it will be a Devaſlavit to pay Debts of an inferior N.. 
ture before thoſe of a ſuperior, and the Order in which Debts are to he 
paid. 


Off of Exec. The better to conſider the Order which the Law preſcribes for the Pay. 
ment of Debts, and the Duty enjoined Executors and Adminiſtrators in dif. 
charging themſelves of the Aſſets of the deceaſed, and which they muſt 
obſerve at their Peril, it is neceſſary to take Notice, that theſe Debs are 
divided into three Sorts; 1. Debts by Record. 2. Debts by. Specialty, 

os of Fane. 3: Debts by Simple Contract. 
* Debis by Record, which are to have the firſt Precedency, are again 
: divided into Debts due to the Crown, Debts by Judgments obtained in 
any Court of Record, and Debts by Recognizances, Statutes Merchant gr 

Staple. 

Of theſe the higheſt in its Nature is the King's Debt, and hi: Prerogative 
2 Init. 32. to be (a) preferred before other Creditors ariſes from the Regard the Lay 


N Erec path to the Public Good beyond any private Intereſt. 


Cro.Eliz. 793 

(a) But it is ſaid, that if there be a Debt owing to the King, Equity will order it to he paid out 
of the Real Eſtate, that other Creditors may have SatisfaQian of their Pehrs out of the Perſona! 
Aﬀets, Vern, 405. 


on of Ixec, Therefore if an Executor,- whoſe Teftator was indebted by Matter cf 
132. Record to the King, be ſued by Judgment or any other Creditor, he may 
(4) In Debt plead in Bar, that his Teſtator died ſo much indebted to the King, (ö 
upon anOb- ſhewing how, and that he hath not Aſſets above the Value of that Debt; 
ligation a- and this will be a good Plea : So if a Creditor purſues his Remedy by ſuing 


gainſt an . 
— 2 Execution upon a Statute Merchant or Staple, the Executor upon ſei- 


who plead. ting forth this Matter will be relieved on an Audita Querela. 

ed, that | 

the Teſtator, tempore mortis ſug, was indebted to the King for the Office of Sheriff-ſhip; 
and becauſe it was not averred, that it was werum & juſtum debitum & minime ſolutum, it was de- 
merred in Law, and without Argument (becauſe an Injunction was ſerved out of the Exchequer) 
adjudged for the Plaintiff, Cro * 182, Wedell and Hungate, But where in Debt againſt an 
Executor, he pleaded that the Teſtator entered into a Bond in fuch a Penalty to J. S. condition- 
ed to pay ſo much Money, which was not yet paid, beyond which he had not Aſſets; and there 
being a Special Demurrer to this Plea, becauſe the Defendant did not aver (as he ought) that the 
Bond was entered into by the Teſtator pro vero & juſto debito, the Court held the Plea good with- 
out ſuch an Averment ; for it Qull be intended the Bond was given for a juſt Debt, and the 
Obligation itſelf ſhall be ſuſſicient to charge the Executor, though the Teſtator never received any 
Money thereon Carth 8. Rake and Roto, and wide Cro ſac. 8, 625, 6 Co. 109. Lev. 132. 
bad without ſuch Averment on Special Demurrer, || | 


131. 


* 9 — 
ed 5 - — 22 — — — 


The uſual Method of pleading pow, is to aver the Bond was given for a true and juſt Debt, 
that it remains unſatisfied, and is ill in full Force, &c, 


off. of Exec. But the Debts due to the Crown, which are to have a Precedency, mult 

133. be underſtood of Debts by Matter of Record; and therefore Sums of Mo- 
ney due to the King upon Wood-Sa les, Sales of Tin, or other his Minerals, 
and for which no Specialty is given, are not to be preferred to the Sub- 

(c) But it jects Debt by Matter ot (c) Record. | 


ſeems that 
it the King's Debt, and likewiſe that of a Subject's, be both inferior to Debts on Record, that the 


King's ſhall be preferred, Vide Tit. Prerogative, 
80 


— 


— _ — —)— — „ . ä —_— WP” 


ter de ſor tort is not liable for a Devafavir committed by the firſt, (as it is ſaid) either at Com- 
mon Law, or by che flat, 30 Car · 4. Cc. 7. T. 11. & 12 Geo 2. Andr. 252. See paſt, 445. 
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* So of Amercements in the King's Courts Baron, Courts of his Ho- page 433 
nours which be not of (a) Record ; alfo of Fines for Copyhold Eſtates, or O of Exec 
Money for which Strays within the King's Manors, or Liberties, are fold ; 8 ; 
theſe are not Debts by Record. (e) But 28 

to Fines and 
Amercements in the King's Courts of Record, there is no Doubt but they are Debts of Record. 


Off. of Exec. 134-5, | 


Alſo whatever accrues to the King by an Attainder or Outlawry, is to Off. of Exec. 
be conſidered as a Debt by ſingle Contract before Office found ; for thou Zh 133. 
the Debts due to the Perſons outlawed, or attainted, were by Matter of 
Record, and although the Outlawry and Attainder are upon Record, yet 
the King's Title alſo muſt appear on Record, which cannot be before 
Once found. | 

Alſo it is faid, that the Arrearages of Rent due to the King, whether ir Off. of Exec, 
be a Fee Farm Rent, or Rent reſerved on a Leaſe for Years, is to be con- 134. 


ſidered as a Debt by Simple Contract. 
Next to the King's Debts on Record, are Judgments to be paid, for Of. of Exec, 


theſe in Regard of the Soleinnity of them are of greater (5) Notoriety than * Abr. 
Recognrzances, or Statutes; for tho' theſe likewiſe be of Record, vet, as 296. 
they are entered into by the private Conſent and Agreement of the Parties, Cro, Eliz. 


they are not eſteemed Securities of as high a Nature in the Eye of the Law, An 3 


as Judgments, which are preſumed to be given Invite, cho voluntarily cer mall 
acknowledged by the Party. diſcharge a 

ſubſequent” 
Judgment before a prior Statute, becauſe of the Notoriety of it, 4 Co. 59 ——But if the Sta- 
tute be extended whether the Judgment Creditor may enter on the Conuzee, 2 & wide 2 And. 
157. Cro, Eliz, 734, 822. It is ſaid to have been decreed at the Roli, that Mortgages were to 
be paid in the firſt Place, and then Judgments, and then Recognizances; but that upon Appeal 
to the Houſe of Lords it was adjudged, that Mortgages were not to be preferred to other real 
lacumbrances ; but that Mortgages, Judgments, Statutes and Recognizances ſhould take Place 
according to their Priority, ard as they ſtood in Order of Time, 2 Vern, 524. but for this, 
and the Order in which Debts muſt he paid in Equity, and the Difference between legal and 
equitable Aſſete, vide Abr. Eq. 141, Fe. 235, &c. 


Therefore if a Scire Facias be brought againſt an Executor on a Judg- Cro. Eliz 
ment entered into by his Teſtator, he cannot plead plene Adminiftravit ; for ,, . 
a Judgment being to be paid next to the King's Debt, the Executor ought 0-devay and 
to ſhew that he laid out the Aſſets in the diſcharging the King's Debt, or in Godfrey. 


fatisfying ſome other judgment; otherw ſe it might be that he adminiſter- 2 fo. 


ed the Aﬀers in diſcharging Statutes, Recognizances, or Debts on Special- Stil. 56. 
ty; which he could nor do before a Debt on a Judgment. Raym. 230. 

3 Keb. 258, 
2 Keb. 736. Comb. 298. Ld. Raym. 3. 8. P. but Salk. 296. pl. 5. 4 Mod. 296. 
S. P. and there held, that ſuch a Plea is good on a General, tho* not on a Special Demur- 
fer ; and in the latter of theſe Books, the Caſe cf Ordzvay and Godfrey, Cro. Eliz. 575, is denied 
to be Law.—And by the Off. of Exec. 137. it is ſaid, that an Executor may, to ſuch a Scire 
Facias, plead generally, that he hath fully «a&miniftred, tout ſhewing that he did adminiſter 
in Payment of Debts of as high a Nature ; but yet that muſt be proved upon the Evidence, elſe 
the Trial will fall out againſt the Executor. Skin 565. pl. 12. Court allowed Off. of Exec. to 
be a good Book, but did not agree in this Foint ; he ſhould plead nothing in his Hands at 
eqn Death, but Hut in Comb. 298. tays, that Precedent prevails more than the Reaton of 
the Thing, * 


— 
— „ _—_— 


* Certainly Payment of a Debt of an inferior Nature cannot be given in Evidence on plexe ad- 
miniſtrawit, to an Action on judgment; for, the Debt being on Record, the Law preſumes the 
Executor had Notice of it, and therefore ſhould not have paid the inferior Debt. But I concerve, 
if the Payment had been of a Judgment Debt, it might have been given in Evidence cn a general 
: ON lene adminiftravit, becauſe ſuch Payment was legal, and a due Adminittration of the 

es. 


Bur if the Judgment be ſatisfied, and only kept on Foot to (e) wrong Off.of Exec, 


other Creditors ; or if there be any Defeazance of the Judgment yet in * 4 
| Force, & 


EX ECUTORS and ADMINISTRATORS, 
pleading Force, the Judgment will not avail to keep off other Creditors from their 


that a Judg- ebts. t 

ment is kept 

on Foot by Fraud and Covin, vide 8 Co. 132, 9 Co. 108. Cro, Jac. 35, 102, 626. Rol. Abr. 
302. Jon. 91. Vaugh. 103, 404. Sand. 336. 2 Saund, 48. 2 Keb. 591. Mod. 33. Ly 
281, Sid. 333, Salk, 298. pl. 10, 4 Mod. 63. 2 Mod. 36. See Ld. Raym, 263, Carth 


429. 12 Mod, 153, 229. Comb. 444, 449. 


1 It is the ſame Law if a Bond is paid, but kept on Foot by Fraud and Covin; or if leſs i; 
due, for Principal and Intereſt, than the Penalty, and the Executor hath Aſſets tra, in either 
Caſe, the Special Matter may be ſet forth by the Plaintiff in his Replication, 


page 434 It has been holden, and ſeems now agreed, that a Decree in a Court of 

Equity is equal to a judgment at Law; and that the filing of a Bill in 
Vern. 143. Equity is of Equal Force to the filing of an Original at Law, “ to prevent 
3 Lev. 355-the Alienation of Aſſeis; and therefore where an Executor, tho' without 
2 Vern. 37, Notice of a Decree, paid a Debt aue by Specialty, he was decreed to pay 


$8. . f 
Tho* the it over again out of his own Pocket. 


contrary is 
holden, Rel. Abr. 377. Stil. 38. 


Off.of Exec, As to Statutes and Recognizances, they are of an equal Degree, and 
138. to be paid next to judgments; and therefore the Executor, where there 
Dyer 80. are ſeveral Conuzees, may prefer a ſubſequent Statute to a prior; for each 
Rel, Abr. 6:::ute equally affects the Perſonal Ellate, tho” as to Lands the firſt ſhall 
Pridem. 79, have Precedence. 


80. But for 
this vide Tit, Execution. 


But if the Teſtator had entered into a Statute for Performance of (a) 


Een Covenants, and none of them were broken, in an Action of Debt againſt 
Caſe, the Executor on a Specialty, he cannot plead this Statute ; for perhaps 
Rol. Abr. the Covenants may never be broken, and it would be unreaſonable to al. 
4 Jac 8. low the Executor to ward off a juſt Debt upon a Contingency that may 
Cro.Car.62. never happen. 

(a) Or for 


Payment of Money when an Infant ſhall come of Age, 5 Co. 28 & wid: Rol. Abr. 92 5 6. 


Of. of Exec. Debts by Specialty as thoſe by Bonds, &c. ſealed by the Teſtator, are 
147, nextto be paid, | | 

. 1 3 Eliz. Alſo it hath been adjudged, that, if an Action be brought againſt an 
5 Executor on a Simple Contract of his Teſtator's, he may plead, that his 


Lev. 57 
8. P. 7 Teſtaror entered into a Bond p2yable at a future Day, and this will be a 


® Sce ante good Bar. * 


433+ n. 
Off.ofExec, Alſo Rent Arrear, and unpaid by the Teſtator, is equal to a Debt by 
245 Specialty; for this ſavouring of the Realty, and maintained from recetv- 


Rol. Abr. ing the Profits of the Land, the Executor can no more wage his Law 
9 againſt ſuch a Debt, than he can to a Debt by Specialty. Ergo tis more 
than a mere Perſonalty. 
2 Lev, 267, So where Debt was brought againſt an Executor for Rent reſerved on a 
Newport and Parol Lenſe, after the Leaſe was determined, and the Executor pleaded, 
Godfrey. that the Teſtator entered into an Obligation, and that he had not Aﬀets 
> = * ultra 5 l. which were not fufficient to diſcharge this Obligation; and on 
S. C. ad. Demurrer it was reſolved, that this Rent, tho' reſerved on a Parol Leaſe, 
judged, was yer equal to an Obligation; and that the Contract ſtill remained in the 
3 183 Realty, tho' the Term was determined, and no Diſtreſs now. + 
400. | 
+ Sed u. If the Plea be true, and well pleaded, jt it is not a Bar to ſuch Action? 
"> ol 


k 
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Alſo by the Cuſtom of London, if a Citizen of London dies indebted by Nas _ 
Simple Contract, ſuch Debt 1s equal to a Debt by Specialty, and ſhall bind Noy 
the Plaintiff, tho a Stranger, and no Citizen. Rol. Abe, 


557. 
1 Sed gu, If the Executor will not be juſtified in paying the Debt on Specialty, and if he 


not a Right to plead the Specialty, Sec. has 


Debts by Simple Contract are poſtponda)s all (a) others, being Debts of g Co. 88. 
an Inferior Nature; yet an Executor is bound, as far as he has Aſſets, to Off. of Exec, 
pay them, as much as any other Debt; and therefore a Simple Contract 755+ 
Creditor need not alledge, that the Executor had Aſſets to ſatisfy Debts of — 4 
a Superior Nature, and his alſo, but if the Truth be, that the Executor © Co. 82. 
has only Aſſets ſufficient to ſatisfy ſuch Superior Debts, he mult plead it. (a) It is 


| ſaid, that 
Debts due for Servants Wages, on the Statute of Labourers, ſhall be paid; before Debrs by 


Simple Contract. Rol. Abr. 927. If a Man recovers a Judgment or Sentence in France 
for Money due to him, the Debt muſt be confidered here only as a Debt due on Simple Contract. 
2 Vern, 549. Alfo in Equity it hath been ruled, that a voiuntary Bond ſhall not in a Courſe 
of Adminiſtration take Place of real Debts, tho* by Simple Contract; but ſhall, notwithſtand- 
ing, be paid before Legacies, Abr. Eq. 143-4. 


But though the Law requires, that Debts ſhould be paid according 
to their Superiority ; as herein ſet forth; yet may an Executor pay a 
Debt on a Simple Contract before (5) a Specialty, if he has no 
(c) Notice of ſuch Specialty; for otherwiſe it might be in the Power of the » Page 435 
Obligee to ruin the Executor by keeping his Bond in his Pocket until he had 


paid away all the Aſſets in difcharging Simple Contract Debts. — — 


| 2 And, 157. 
Sid, 230. 2 Show. 492. pl. 457, 3 Danv. Abr. 394. pl, 15. Comb. 35. not determined, 


3 Lev. 113-4. Vaugh. 94. ) But where to a Scire facias againſt Executors, upon a Judg vent 
againſt their Teſtator in Debt, they pleaded, that before they had any Conuzance of this Judg- 
ment, they had fully adminiſtered all their Teſtator's Goods, in paying of Debts upon Obliga- 
tions; and upon Demurrer it was adjudged a bad Plea, for they at their Peril ought to take 
Conuzance of Debts upon Record; and ought firſt of all (unleſs for Debts due to the Crown) 
to ſatisfy them; and although the Recovery was in another County than where the Teſtator and 
Executors inhabited, it is not material, Cro, Eliz. 793. Littleton and Hibbins, & wide 3 Mod, 
115, Vaugh. 94. 2 And, 159. Mod. 157, 2 Ld, Raym, 786, 1391. 2 Salk, 775. pl. 4. 
Vern. 14%, 293, 457. @ Vern, 62, 101, 202, 220, 299, 435. Ch. Pre. 188, 534. 10 Mod, 
428, 495. 11 Mod, 45, pl. 10, Ld. Raym. 263, 678, 12 Mod. 7, 153, 291, 496, 527. 
Fitzgib, 77. Will. Rep. 295. pl. 73. 2 Will, Rep. 296, 298. pl. 81, 447. pl. 50. 3 Will, 
Rep. 222, 400, 402. Comyns 145. pl. 97. Caf. Temp. Talb. 217. Stra. 407, Lil. Ent. 
253. 2 Stra. 732, 1028. 2 Barnard, K. B. 183, Caf, Temp. King C. and Hard, C. J. 165, 
And, 110, || c) That Debts upon Simple Contract may be paid before Bonds, unleſs the Exe- 
cutors have timely Notice given them of theſe Bonds; and that Notice muſt be by Action.“ 
Mod, 174, 175. 2 Vern, 37, 28. Eq. Abr. 236, 


— 


The Executor, before he pays Specialty or Simple Contract Debts, ought to ſearch the 
King's Courts of Record, to fee if there is any Judgmeyt, as the Courts are open to all, and 
Judgments, if any, eaſily found, 


+ Qu, If the Poſition, that Notice muſt be 2% AZion, is Law ? And if demanding the Debt, 


or giving even parol Notice of the Bond, and producing it, is not ſafficient to make the Executor 
liable, if he afterwards pays a Simple Contract Debt? 


Alſo (4) where there are ſeveral Creditors in an equal Degree, the Exe- : 
cutor may prefer which he pleaſes; and (e) may, when a Creditor himſelf, {) For this 


retain Aſſers againſt thoſe who are in an equal Degree with him. Mrs in 


Dyer 22. 
Rol. Abr. 926. Sid. 21. (e) For this vide Rol. Abr. 922-3. Hob. 127, 250. God. 217. 
Cro. Eliz. 115, 130. Leon, 111. Moor 260. Dyer 2. Keilw, 63. And, 24. Moc, 208. 
2 Show 403. pl. 375. 3 Dany, 386. pl. 17. Skin. 214, pl. 7. 


3. Of 
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3. Of paying Legacies before Debts, and therein of the Executor's Aſſent 
to a Legacy. 


Legacies are properly recoverable in the Spiritual Court, yet (a) if an 
. x, ccuror pays Legacies before Debts, tho' by Simple Contra it i a De 
Keilw, 128. Va/iavit in him. ; | 


Dyer 254. | 
And therefore if the Spiritual Court go about to compel an Executor to pay a Legacy without 


Security to refund, a Prohibition ſhall go, Vern. 94. 


Godolph, And as the Law makes it a Devaſiavit in the Executor to pay Lepneies 
143, 149. before Debts ; ſo it prohibits the Legatee from meddling with the Legacy 
ay Exec. without the Aﬀent of the Executor; and therefore it hath been holden, that 
; if a Legatee takes Poſſeſſion of the Thing devifed, without the Aſſent of 
the Executor, that he may have an Action of Treſpaſs againſt him. 
OfcfExec, But as it is the Will of the Teſtator which gives the Intereſt to the Le- 
29. gatee ; ſo this Matter of Aſſent ſeems ouly a perfecting AR for the Security 
Godolph, of the Executor; and therefore the Law does not require any exact Form 
_ in which it is to be made. Hence any Expreſſion or Act done by the Exe- 
- 525, mtr, which ſhews his Concurrence to the Thing devifed, will amount to 
an Aitent. | 
4 Co. 28. if A. deviſes a Term to B. for Life, Remainder to C. and the Executor 
3 Ca. 96. aflents to the Deviſe to B. this will amount to an Aﬀent to the Deviſe over 
to C. and veſt the Intereſt in him accordingly. 
10 Co. 47, If one is himſelf both Executor and Deviſee, and he enters genera 
Plew.520,2, without Claim or Demonſtration of Election, he ſhall have the Thing de- 
Dyes 82 viſed as Executor, which is his firſt and general Authority. 
* 1 * 
223. 2 Co. 37. b. 


Lev. 25. So where a Man poſſeſſed of a long Term deviſed it to his Wife for Life, 
Garret and Remainder to Truſtees for his Son's Life, Sc. and made his Wife Execu- 
Lifter. trix; and it was held, that the Wife took the Term wholly as Executrix in 
_ : the firſt Place, till ſhe agreed to the Deviſe; but it being proved, that the 
8. ſaid ſhe wovld take the Term according to the Will, it was held by the 
Court to be a ſufficient Aﬀent. 
Lev. 25. So where in a like Caſe, where the Wife ſaid, that the Son was to have 
: the Eſtate after her; and this was reſolved to be a ſufficient Aﬀent. 
Hill. 5 Any. Hence it hath been held, that if a ſpecific Legacy be deviſed, as three 
Becket and Gowns, Ofc. aud the Legaree takes Money in Satisfaction of them, that this 
Ball, amounts, 1%, to a Couſent of the Executor to the Legacy or Deviſe of them; 
and then it is a Sale of them by the Legatee or Deviſee to the Executor for 


the Money eo in/lanti, 


*Page 436 * 4. What ſhall be allowed on Account of Funeral Expences. 


37 H. 6. zo. An Executor may lay out ſo much of the Teſtator's Aſſets as are neceſ- 
Rol. Abr. ſary for defraying his Funeral Expences, beſore he has paid any of his Debts 


926. or Legacies. 


Aud herein the Executor is to be careful that the Expences be moderate, 
Off. ol Exec. and not exceeding the (5 Degree and Circumſtances of the deceaſed ; other- 


— 24 wife he may be guilty of a Dewvaſtevit, 


Wentw. 375 a . : 
130, Comb, 342. (4) Where the Court of Chancery allowed 600 J. as a reaſonable Sum, in 


defraying the Expences of a Man of great Eſtate and Reputation in his Country, and being bu- 
ried there; but if he had been buried elſewhere, jt ſeems his Funeral might have been more private, 
and the Court would not have allowed ſo much, Preced, Chan, 27. 

And 
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And in Strictneſs it is ſaid, that no Funeral Expences are allowable againſt Salu. 296. 

a Creditor, except for the Coffin, Ringing of the Bell, Parſon, Clerk, and pl. 3. 
Bearers Fees; but not for Pall or Ornaments. Holt C. J. faid, 10 J. was 

enough to be allowed for the Funeral of one in Debt. Comb, 342. See 

13 Vin. Abr. 563. pl. 5.1 | l. Where 


a Man dies 
inſolvent, if more than 401. is allowed to the Executor or Adminiftrator for Funeral Charges? 


(M) In what Caſes an Cxetutoz map make himſelf 
liable de bonis Propriis: And herein, 


1. Where he ſhall be liable de boris Propriis by his falſe Pleading. 
XECUTORS are no farther chargeable than they have Aﬀets, unleſs 


— 
— "I 


; they make themſelves fo by their (6) own AW; as by pleading a falſe Rab. Abr. 


Plea, i. e. fneh a Plea as will be a perpetual Bar to the Plaintiff, and which Godolph, 
of their own Knowledge they know to be falſe. 10. 

f (5)If anExe- 
cutor ſuffers Judgment to go againſt him by Default, upon executing a Writ of Enquiry, he ſhall 
not give Evidence of Want of Aſſets, for he is eſtopped, as if it had been the Caſe of an Heir; 
for he ſhould haye pleaded plene Adminiſtravit, or ſpecially what Aſſets he had, 6 Mod. 3e$. per 
Curiam. See Sir M. Jones 87, Ld, Raym. 589, 591, 2 Ld. Raym. 1051, 1054. 12 Mod. 417. 
Comyns 87, That if an Executor confeſſes or ſuffers Judgment by Default, he admits Aſſets in 
his Hands, and is eſtopped to ſay the contrary, Salk. 310. That an Executor muſt defend him- 
ſelf by legal Pleading, and cannot in theſe Caſes have any Relief in Equity. Yide Vern, 119. 2 


Vern, 325. but yet aide 2 Vern. 346, 147, where no Defence at Law, 


Therefore if an Executor, being ſued, pleads ne ungues Executor, and it is 46 E. 3. 10. 
(e) found againſt him, the Judgment ſhall be de bonis Teflataris fr, Ec. (d) Rol. Abr. 
Si non de honis (e) Propriis ; for thereby he enſtrangeth himſelf from the — 933. 


o. Jac, 


Teſtator, and the Benefit of the Will, and by his own Falſity and Folly hath 10, 6 

RN n | | » 971. 
made his own Goods chargeable. | Leon. 67, 

l And, 150, 

(c) If upon a falſe Plea Judgment be given againſt an Executor upon Demurrer, and — 
be awarded, the Sheriff cannot return Nulla habet bona Teftatoris, but is to return a Devaſlavit, as 
if it had been found againſt the Executor by Verdict. Cro. Eliz. 102. (4) But if there had 
been Judgment againſt the Teſtator, and the Party who recovered had brought a Scire facias on the 
Judgment againſt the Executor; in this Caſe, tho“ the Executor had pleaded ne unques Execut. 
and it had been found againſt him, yet he ſhall be chargeable de bonis Teſatoris only; for the Pray 
er of the Writ is for Execution of the Goods of the Teſtator, by which he is eſtopped to demand 
an) other, Rol. Abr. 933. Waldron and Berrie, (c) As well of the Debt as of the Damages 
and Colts, Rol. Abr. g30, 


8 if to an Action brought againft him he pleads a Releaſe made to him- ro. Jac, 
ſelf, and it is found againſt him, this ſhall charge him de bonis Propriis ; for $71-2- 
it is a Falſity which (f) falls within his own Knowledge. Where 
the Executor 
pleaded, that he performed a Condition, which being found againſt him, it was held, that he 
thoutd he charged de bonis Propriis, Moor 69. per Dyer, 


So where an Action of Debt upon an Obligation was brought againſt * Page 437 
an Adminiſtrator for 14 /. and he pleaded, that before Notice of the Action —— 219. 
his Adminiſtration was revoked; and that likewiſe before Notice he de- N and 


livered over 200 J. which he had of the Inteſtate s, to the new Admini- gg, 167. 


ſtrator; the Plaintiff replied, that the Revocatioa was by (g) Covin and s. 7 

| But 

where to an Action of Debt againſt an Executor he pleaded a former Judgment had againſt him by 

another Perſon, and that he had not Aﬀets more than ſufficient to ſatisfy the 1 and the 
| | raud, 


M 
4 
LS 
4 ſ | 
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Plaintiff re- Fraud, which being found for him, it was held, that he ſhonld recover 
plied, that abſolutely from the Adminiſtrator. 
this Tudg- 
— — had by Covin, to deſraud the other Creditors, though it be ſound accordingly; and 
though this be a falſe Plea, yet the Judgment againſt the Executor ſhall only be de bonis Teftaturiz, 
Rol. Abr. 931. Borret and Bryes, [Sed gu. de bat? ] | 
Rol. Abr, But if an Executor pleads, That ſuch a Deed is not the Deed of his 
03" la Teſtator, or that a Releaſe was given to the Teſtator ; though theſe prove 
"og Jac. falſe, yet the Judgment ſhall be de Bonis Teftatoris ; for of theſe the Execu- 
56 tor cannot be preſumed to have ſo perfect a Knowledge. 
Cro. Jac. So in Debt upon a Bond againſt Baron and Feme as Adminiſtratrix, the 
101. Defendant pleaded Payment by the Feme, after the Death of the Inteſtate, 
Fobrs and and it was found againſt him, and the Judgment was, quod recuperet 
Adams againſt them de bonis Teſtatoris, fi tantum habent in Manibus, & ſi non, pro 
3) It was miſis de bonis (b) propriis, and held well enough ; for though the Plea is 
objeted, falſe, yet the Huſband was a Stranger to the Inteſtate, and might not know 
hat the Whether the Wife had paid it to the Plaintiff, or not. 


Judgment | | 

onght to have been de bonis Propriis of the Baron only, for that a Feme Covert cannot have any 
Goods, but dilallowed ; for although Feme Covert hath not any Goods during the Coverture, yet 
becauſe the Baron is charged only in Reſpect of the Feme, ſhe might have Goods if ſhe had ſur. 


rived, and Execution might be taken againſt her, Cro, Jac. 191-2. but for this vide Rol. Abr. 
930-1, 'Cro, Car, 693.“ 


If there be Judgment againſt the Huſband and Wife, Executrix, and a Return that the Huf. 
band waited, it ſhall be de bonis ſuis propriis, 1 Rol. 932. I. 25.— If a Return be that the Wife 
dum ſola waſted it ſhall be de bonis propriis of both. 1 Rol. 931.1, 5. R. Cro. Car, 519. See alſo 
1 Rol. 930. I. 50 If a Devaſiavit is returned againſt a Feme Covert, Executrix, and her Huſ- 
band, that ſufficient Goods have come to their Hands which they have waſted and converted to their 


own Uſe, it is good; the Converſion is not necetlary, and may be rejected; and Judgment ſhall 
be de benis preprits of both, Stra. 440. 


So if an Action of Covenant be brought againſt an Executor, and 
Hob. 188, the Breach aſſigned be in the Time of the Executor; yet the Judgment 


A = ſhall be de bonis Teſtatoris, for it is the Teſtator's Covenant which binds 
—. 4 the Executor, as repreſeming him, and therefore he muſt be ſued by that 
Brovynl. 24. Name. 4 

Rol. Abr. 

931, 932. Saund. 112. 


8 Co. 134. It is holden in Shipley's Cafe, that if an Action of Debt on an Obligation 


Mary Slip of 200 l. he brought againſt an Executor, who plcads ſully adminiſtered ; 
- on 2 and the Plaintiff replies Aſſets, which are ſound by the Jury to the Value 
S.C. 28 of 172 l. that a Judgment to recover the intire Debt and Damages, and 


(c) That if Coſts of the Goods of the Teſtator, Si Sc. &, nen, tunc the Damages of 
theExecutor his (c) proper Goods, is good ; for that the Defendant's Bar _ in Ef- 


_ * ſui- fect, that he had not Affets, the ſame amounted to a (4) Confeſſion of 
Clien 


8 the Debt. on which the Plaintiff may take judgment immediately 
oods of the 0 | Fi _ » 
Teftator's though he cannot have Execution until Alters came to the Hands ef the 
to ſatisfy Executor. 
both Debt a | 

and Damages, the Damages muſt be levied of the Goods of the Executor for the Delay ; and the 
Levying the Damages of the Goods of the Teſtator, when it appears they are not ſufficient to ſatisty 
the Debt, is erroneous ; for the Te tator's Goods are to be charged with the Debt and not the Da- 
mages, if they are not ſufficient to diſcharge both, Lev. 7, (4) That in an Action on the Cafe 
againſt an Executor, who pleads Plene admiriſtrawvit, the Plaintiff muſt prove his Debt, otherwiſe 
he ſhall recover but 14. Damages, though there be Aſſets; for the Plea only admits the Debt, but 
not the Quantity. Saik. 296. pl. 3. per Holt Ch. J. | 


Cro, Car. But in the Caſe of Dorchefer and Webb it ſcems to be holden, that the 
373 Plaintiff, upon a Plea of Plene adminifiravit, cannot have Judgment of Aſ- 
| ſets 
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ſets in futuro; for that this is ſuch an Acknowledgment of the Want of 
; Aſſets, as will bar him in the ſame Manner as if the Plaintiff had denied 
that he had fully adminiſtered, which being found againſt him will bar 


him, and on which the Plaintiff muſt alſo pay Colts. + + Tis com- 
FE mon now, 
on ſuch Plea, to admit the Truth of it, and take Judgment de Bonis quando acciderint. See the next 


Caſe, 438. 


But this Matter came to be fully conſidered in the Caſe of Wee! and « Page 438 
Nelſon, where in Debt againſt an Executor he pleads fully adininiſtred, Lev. 286. 
whereupon the Plaintiff prays Judgment of Aſſets in futuro, and it was ſo2 Saund. 
entered; and after, upon a Suggeſtion of Aſſets, the Plaintiff ſues forth a 371+ . 
Scire facias, to which he pleads ns Aſſets, and it is found againſt him, and — 606, 
Judgment accordingly ; and it was urged for Error, that the Plaintiff here- 6 1. 
by has confeſſed the Plea of fully admfniſtred, and then it is as ſtrong Vent. 94. 
againſt him as if there had been a Verdict, in which he ſhould have been S. C. 
barred for ever; but it was reſolved for the Plaintiff, for he had a good 
Cauſe of Action, and probably did not know but that there were Aſſets, 
and hath done nothing amiſs ; for as ſoon as the Executor denies Aſſets by 
his Plea, he reſts ſatisfied, and makes only a Reaſonable Prayer, that he 
may be paid when Aﬀets do come, as it is fit he ſhould, and therefore 
they agreed S/ripley's Caſe to be good Law ; for when the Executor pleads 
Riens en Mains, he confeſſes the Debt, which is a good Foundation for the 
judgment; but the Want of Aſſets at preſent hinders Execution, which is 
therefore ſtayed till Aſſets ſhall come. | 


2. Where by his Promiſe to pay or diſcharge the Teſtator's Debts or Le- 
gacies, he makes himſelf liable. 


If an Exocutor, in Conſideration that a Creditor to the Teſtator will fer- Cro. Jac.g7. 
bear to ſue him for a certain Lime, promiſes to pay him his Debt, this Co. 94. 


ſhall bind him; and an A/umpſir lies againſt him on this Promiſe, (a) Col. Abr. 
without alledging that he hath Aﬀers. + 921. 


— Note 


TAL the, ,- 
Statute of Frauds Car, 2 ch Promiſe muſt be in Writing, (a) It is ſaid in g Co. 94. 22 
as that though the Plaintiff need not alledge, that the Executor had Aſſets; yet if in Truth there * 
be no Debt due from the Teſtator, or if the Executor had no Aſſets at the Time of the Promiſe 


made, he may give theſe Matters in Evidence. But the better Opinion ſeems to be, that the 
Plaintiff need not prove his having Aſſets, and that Forbearance is ſufficient Conſideration to in- 
title him to the Action. Lide Kol. Abr. 24, Cro. Jac. 273, 604. 613. 3 Leon, 67. 2 Lev. 
20, 122, Vent. 152 1— But a Promiſe by an Adminiſtrator durante Mineritate after the Infant has 
come ot Age, will not bind fuca Adminiſtrator, Cro, Car, 516. Rol. Abr. 9 10. 


+ And gu, If the Suit ſhoul inſt him, in his own Right, without naming him Ex- 
ecutor? _ 


— — 


t But the Plaintiff muſt prove his Debt, unleſs he has Evidence of the Defendant's Admiſſion 
of the 2 | TS | 


So where in Aſumpfit the Plaintiff declared, that J. S. deviſed a Lega- 2 Lev, 3 
cy to him, and made the Defendant Executor, and the Plaintiff intending to Dævis and 
fue him for the Legacy, the Defendant, in Confideration of Forbearance = wy . 
Yromiſed to_pay him : The Defendant pleaded divers Bonds and Judg- "by end 
ments, and Null Aſſets ultra, upon which the Plaintiff demurred, and had 


Judgment without Argument: For it is not material whether he had Aſſets 
ore” for Fe —— bis own. Promiſe, in Conſideration of For- 
bearance ; and a Forbearance of Suit for a Legacy is a ſuffictent Conſidera- 

tion, | 

So if A. together with B. is bound to C. for the proper Debr of B. Oc. Sid. 3g. 
and A, pays the Money, and B, dies and makes D. his Executor, and D. Sces and 


in Stevens, 
Lev. 71. 


8. c. Rol. Rep. 27, 8 P. per Croke, 
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in Conſideration that A. will forbear to ſane him till ſack a Time, aſſume: 
and promiſes to repay him; this Conſideration is good, though D. was liable 
. If D. in Equity only. 


was not lia- 
ble at Law, on the implied Promiſe of his Teſtator, as it was Money paid for his Uſe ? 


— A. —_ — W 2 Y . 
— — 


1 em 


age 439 (N) Ulhat Actions Executozs oz Adminiſira- 
tozs map bzing in Right of thole they repze⸗ 


ſent. 
Cro, Eliz. N Executor ſtands in the Place of his Teſtator, and (a) repreſents him 
22 as to all his Perſonal Contracts, and therefore may regularly main- 
Ral. 4 tain any Action in his Right, which he himſelf might. 
912. 


Savil 118, 133. Poph. 189. Leon, 193. (a) But if one enters into an Obligation, condition. 
ed to pay 200. to ſuch Perſon, as the Teſtator ſhall by his laſt Will appoint, and the Teſtator 
makes no particular Appointment, his Executors cannot maintain an Action for this 20, for 
though they are his Aſſignees in Law, yet the Aſſignee here muſt be an Aſſignee in Deed ; for the 
Word Paying carries Property with it. Hob. 9, 10. 


But it ſeems that Executors could not at Common Law bring Treſpaſs 
for a Treſpaſs done to the Teſtator; to remedy which, by the 4 E. 3. e. 7. 
reciting, That whereas in Times paſt Executors have not had Actions 
* for a Treſpaſs done to their Teſtators, as of the Goods and Chartels of 
the ſame Teſtators, carried away in their Life, and fo ſuch Treſpaſſes 
have hitherto remained unpuniſhed ; it is enacted, that Executors in 
nn * ſuch (4) Caſes ſhall have an Action againſt the Treſpaſſors, and recover 
judged, that their Damages in like Manner as they whoſe Executors they be ſhould 
an Executor have had, if they were in Life.” 
may have an 


Action of Debt upon the Statute 2 & 3 E. 6. c. 13. againſt a Defendant, for not ſetting out 
Tithes in his Teſtator's Time; for though it is a Tort done to his Perſon, yet is maintainable 
with the Equity of this Statute, Vent, 50. 2 


Co, Lit, Alſo it was holden, that at Common Law there was no Remedy for 
#62. 4 Recovery of Rent-arrear in the Life-time of the Teſtator; for the Heir 
| could not maintain an Action of Debt for it, becauſe he had nothing P do 
with the Perſonal Contracts of his Anceſtor ; nor the Executor, becauſe he 
could not repreſent his Teftator, as to any Contracts relating to the Free- 
hold and Inheritance; but this is remedied by the 32 H. 8. cap. 37. b 
which Executors and Adminiſtrators are enabled to ſue for and recover all 
ſuch Arrears of Rent, c. for which wide Title Debr, Letter (C) 16, Cc. 
Cro. Eliza. Executors and Admin ſtrators may bring Trover for the Goods of the 
377. Deceaſed, though the Defendant took the Goods before Probate or Admi- 
* niſtration committed, for the Probate and Adminiſtration relate back to 
wide and the Death of the Teſtator or Inteſtate; and they may alledge the Poſlefſion 
Converſion, in the Teſtator or Inteſtate ; for though this be a poſſeſſary Action, yet the 
| law ſuppoſes the Poſſeſſion in the Executor or Adminiſtrator, as ſoon as 
the Property isderived to them. 
2 Lev. 26. An Executor, (and not Heir or Aſſignee) for a Covenant broken in the 
Vent. 175. Liſe- time of the Teſtator, ſhall have an Action of Covenant, though it were 
S. C. That a co- 
Executors 
ſhall take | 
Advantage of Covenants in groſs. Palm, 558.—But Covenants annexed to the Freehold and In- 
herirance, though made with the Teſtator, his Executors and Admiriftrators, ſhall deſcend to the 
Heir. And. 55. Skin. 3os. pl, 1. wide Title Covenant. 
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a Covenant Real, which runs with the Land, as he cannot of that have an 
Heir, Cc. and the Damages ſhall be recovered by the Executor, though 
not named, as he perſonally repreſents the Teſtator. 
But though an Executor repreſents the Teſtator as to his Perſonal Eſtate vent 
and Contracts only, yet an Executor may bring an Ejectment + for an Qu.debu? 
Ejectment in the Life of the Teſtator; for in this Action Damages as well 
as the Poſſeſſion of the Lands are to be recovered, (c) (c) So they 


k . 22 may bring 2 
uare Impedir for a Diſturbance in the Life-time of their Teftator, and ſhall recover Damages 
within the Equity of the Statute 4 E. 3. c. 7. Cro Eliz, 207, 


So if a Lord of a Manor aſſeſſes a Fine upon a Copyholder for his Ad- Page 440 
mittance, and dies, his Executor may bring an Action for it; for it does Carth 
not depend upon the Inheritance, but is quafi a Fruit fallen. Satt 
and Garret. 


Mod, 239. 3 Lev. 261. Show. 35. Comb. 151. S. C. adjudged by three Judges againſt Hole 
&, J. Ld. Raym. 502. [And gu, if Holt was not right 1 J Sam 


An Executor may bring a Writ of Error to reverſe an Attainder of High Salk. 295. 

Treaſon of his Teſtator, for he is privy to the Judgment, and may have a Pl. . 

Loſs thereby. King and 
Ayloff, by 
tu ee Judges 

againſt Holt, who held, that by the Reverſal the Blood and Land is reſtored, which is no Ad- 


vantage to him, and the Goods were forfeited by the Conviction of the Teſtator, and not by the 
Attainder. { And gu, if his Opinion is not according to Law e] 


PU 4. A 2 _ 


(O) How ſuch Actions mult be laid, and there- 
in of joining a Matter in Night of the Tel⸗ 
225 and in their own Night in the ſame 

ct ion. 


N Executor cannot in the ſame Action join a Demand in his own Moor 419. 
Right, and what he hath in Right of the Teſtator, in the ſame Cro. Eliz. 


Action, for the Rights being of feveral Natures, there muſt be feveral $9% 184. 


Judgments. Wer a 
| Vent. 268. 
2 Lev. 110, 111, 228. 2 Keb. 814. 3 Lev. 74. Show. 366. Salk, 10. pl. 1. Carth. 235. 


And therefore if in Aﬀ unfit againſt an Adminiſtratrix, the Plaintiff de- Hob. 88. 
clares upon a Sale of Goods to the Inteſtate for 200/. and upon another na and 
Sale to the Defendant herſelf for 27/. and that upon Account the Defen- 
dant was found indebted to the Plaintiff in theſe Sums, and promiſed, tc. 
the Declaration is nought, for the Charge being in ſeveral Manners, vis. 

_ own Right, and as Adminiſtratrix, it ought to have been by ſeveral _ 
ions. 

So if A. B. and C. be poſſeſſed of Goods as joint Merchants, which Carth. 170, 
come to the Hands of J. S. and aferwards B. and C. dies, A. alone may 121. 
bring Trover for theſe Goods; for though between joint Merchants there N 
is no Survivorſhip, yet the Action in this Caſe muſt ſurvive, though the , 
Intereft doth not; . otherwife there would be a Failure of Juſtice, becauſe 


the Survivor and the Executors of thoſe who are dead cannot join in Ac- 
| tion, 
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tion, for that their Rights are of ſeveral Natures, and there muſt be ſeveral 
Judgments, 
5 Co. 32, If an Executor brings an Action of Debt for any Thing in Right of the 


— down as Teſtator, it muſt be in the (a) Detinet only. 
ule. 


Moor 566. Rol. Abr. 602, 603. S. P. (a) But if in the Debet and Detinet, it is aided after Ver. 
dict, by 16 E 17 Car. 2, c. 3. 1Lev.250. Fain v. Paynton, S. C. 379. 


*Page 441 So if an Executor brings Debt upon an Obligation made to the Teſtator, 
where the Day of Payment ineurred (5) after the Death of the Teſ- 


- 3 tator, yet the Writ ſhall be in the Detinet only; for he brings the Adiion 


602. S. C. 25 Executor. 

(5) So if a | 

Man binds himſelf to the Teſtator to pay him 1007. when ſuch a Thing ſhall happen, if it hap. 
pens after the Death of the Teſtator; yet the Writ of Debt by the Executor ſhall be in the Dei. 
net only, Rol. Abr. 602,—So if a Rent be granted to another for Years, the Executor of the 
Grantee ſhall have Debt, for the Arrearages of this Rent incurred after the Death of the Teſtator 
in the Detiner only; for he had it as Executor. Rol. Ahr. 602.—80 if Leſſee for twenty Years 
leaſes for ten Years, rendering Rent, and dies, his Executor er Adminiſtrator ſhall have Debt for 
the Rent incurred after the Death of the Teſtator in the Detiner only. Rol. Abr. 603, Noy 32. 
Cro. Car. 225. Lev. 250. 2 Keb. 407, Sid, 379. S. P. adjudged, gut in 2 Jon. 169. the 
contrary feems to be adjudged, and a Diverſity taken between Things in Action and Chattels in 
Poſſeſſion ; for as to Things in Action, the Writ muſt always be in the Detinet, as for the Arrears 
of an Account, &c. and it ſnall not be Aſſets till recovered ; but in this Cafe the Reverſion of 
the Term being in the Executor immediately by the Death of the Teſtator, it is Aſſets for the 
whole Value, and the Shewing he is Executor, is only to intitle him to the Term to which the 
Rent is incident, | 


Cro, Eliz. So if in an Account an Executor recovers a Debt due to his Teſtator, in 
326. Debt, for the Arrears thereupon, the Writ ſhall be in the Detinet only ; 
gy for tho' the Action is converted into a Debt by the Account, yet it is the 
545. ſame Thing which was received in the Life of the Teſtator. 

Hob, $8, 


184, 272. Noy. 19, 2 Lev, 111. 2 Jon. 47. 


Rol. Abr. So if A. be in Execution upon a Judgment for B. and aſter B. dies, and 
602. 


1 A. brings an Audita Querela againſt C. the Executor of B. and has a Scire 
ante 394, facias; and thereupon puts in Bail by Recognizance in Chancery, accord- 
SC, ing to the Statute of 11 H. 6. c. 10. and after upon this Audita Querela, 
Judgment is given againſt A. and afterwards a Scire fue ias iſſues againſt the 
Bail, and after Judgment the Bail is taken in Execution upon the Recog- 
| nizance, and the Sheriff ſuffers him to Eſcape, upon which Eſcape the 
(e) So if one Executor brings an Action of Debt (c) ; this Action ought to be brought 
I in the Detinet only, and not in the Debet and Detinet ; for this Recognizance 
Judgment is in Nature of the firſt Debt, this being in a legal Courſe. 
in Debt and 
takes the Defendant in Execution, and the Sheriff ſuffers him to eſcape, &c, for the firſt Action 
being in the Detinet, and that tor the Eſcape being founded upon the ſame Record, it ought to 
purſue it, Cro, Eliz, 326. Cro!; ſac, 545, 685, Hob. 264. 2 Rol. Rep. 132, Style 232. 
Hutt, 79. Carth, 49. 


2 Abr. But if an Executor takes an (4) Obligation for a Debt due to his Teſtator 
(d) So it tue by Contract, in Debt upon this Obligation the Mrit ſhall be in the Debet 


Executor and Detinet. 5 

tells the 

Goods of the Teſtator for a certain Sum, he ſhall have Debt for this in the Debet and Detinet. 
Lane 30.—d0 if a Executor recovers in Treſpaſs for Goods taken out of his Poſſeſſion, in Debt, 


ivr the Damages recovered, the Writ ſhall be in the Debet and Detinet, for he need not name him- 
ſelf Executor. Rol. Abr. Co2, Lane 80. 


& For he has made the Lebt his own, and is chargeable with the original Debt as Aſſets. 


Oro. Jac. 58 5. So if an Executor, having Lands by an Extent, upon a Statute made to 
: C. ch. 89. the Teſtator, and naming himſelf Executor, by Deed leaſes them for three 
. - Years, 
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Tears, rendering Rent, &c. if an Action of Debt is after brought by him Mol. 78 

for chis Rent, it muſt be in the Debet and Detinet, becauſe it is founded 8 þ © 

vpon his own Contract. See 'oph. 
120. 


5 co. 31. b. Vent. 171. 3 Mod. 327, Lev. 128. 8 Mod. 228, 356. 10 Mod. 12. 12 Mod, 7. 


So an Executor, being Leſſee for Years of a Rectory in the Right of the Cro. Jac. 
Teſtator, may have Debt upon 2 @ 3 E. 6. c. 13 for not ſetting out 545- 

Tithes in the Debet and Detinet, beraufs founded upon a Wrong in his 
own Time; and by the Statute it is given to the Party grieved. 

Alſo Executors and Adminiſtrators may, if they were actually poſſeſſed Mod. 62, 
of the Goods of the Deceaſed, declare that they were poſſeſſed as of their a > d. 668 
own Goods and Chatrels, without naming themſelves Executors or Ad- mera : 
miuiſtrators, becauſe the Violation is to the Property actually in their own 148. 
Hauds. Sce 6 Mod, 

| 2. 
Fitzgib. 202, 257. 10 Mod. 21, 389. Vern, 25. pl. 20, Comyns 13. pl. 10. Fad. pl. 102. 
2 Will, Rep. 576. pl. 188, 3 Will. Rep. 81, 88, 


It was formerly (a) helden, that an Adminiſtrator in hi Declaration(s) 44. E. 


ought to ſhew how he was Adminiſtrator, and likewiſe to produce his. 1 6. 310 
Letters of Adminiſtration ; alſo it was (3) held, that in an Action againft 5 8 
an Adminiſtrator, the Plaintiff ought to thew by (c) whom Adminiſtration jac. 10. 
was granted. | Wade and 

2 Atkinſon. 5 
(c) That an Adminiftrator, in his Declaration, was likewiſe to ſhew in what Place Admint- 
ration was committed to him. 25 H. 6. 41.—But this was ruled otherwiſe, Cro, Eliz, 283. 
Piers v. Turner. 


gut afterwards this Difference was taken, that where an Adminiſtrator is * Page 442 


Plaintiff, he muſt ſhew by whom Adminiſtration was granted to him, be- * _ 
cauſe it is that which intitles him to the Action; and if granted by a (4) 38, 879, 


peculiar Juriſdiction, ought not only to ſhew by whom, but muſt add this 3 106 
Clauſe, Cui commiſſio Adminiſtrationis predic? de jute pertinuit, which he (a Where 
need not do, if the Adminittration was granted by a Biſhop; for in ſuch Adminiſtra- 


Cale it is ſufficient to ſay, that it was granted to him by the Biſhop, leci il- tion was 
— granted by 


lus Ordinarium, becauſe ſince the Law takes Notice of the general Juriſ- n Archbi- 
diction of a Biſhop over the whole Dioceſe, it likewiſe takes Notice of all op, and 


Acts done by virtue of that Juriſdiction. not ſaid 
. | Whether as 
Ordinary, or by virtue of his Prerogative, yet held good. Cro. Eliz. 6. 456. 4 Leon. 189.— 
Where the Adminiftrator ſer forth, that Adminiſtration was committed to him by J. S. Arch- 
deacon of Not falt, and did not ſay Leci iſtivs Ordinarium; and this was held good on a general 
Demurrer; for it is not neceſſary to ſhew the Juriſdiction of an Archdeacon more than of a Bi- 
ſhop. Sid. 302. Lev. 192.— That the Plaintiff need not ſet forth the Authority of an Arch- 
deacen, becauſe he is Oculus Epiſcepi, and is to commit Adminiſtration de jure Ordinario. 2 Rol. 
Rep. 124, 150, Cro. Jac. 556, Palm, 97. Style 54. but for this vide Cro. Eliz. 431. Moor, 
367, Leon. 312. Style 236, 232, Jon. 1. 2 Mod, 65. Lutw. 9, 408.— And that ſuch an 
Omiſſion will be aided after Verdict. Show. 355. Maſon and Hanſon adjudged. 4 Mod. 133- 
S. C. Show. 355. 8 Mod. 244. Ld. Raym. 552. 2 Ld, Raym, 856, 1037, 10717, 1207, 
1216, 10 Mod, 21. 11 Mod. 223. pl. 18. 12 Mod. 100, 385, 443, 537, 616. Comyns 17. 
pl. 9. Will, Rep. 753, 767. 3 Will. Rep. 349, 370. 2 Barnes 142. Stra. 412. 2 Stra. 716, 
781, 2 Ld, Raym, 15 10. Barnard, K. B. 29, See 4 Danv, 382. pl. 10. Comb. 196, 392. 
Salk, 37. pl. 4, 5, 42. pl, 11.6 Mod. 151, 161, 304. 3 Salk, 23, Hoh, 204. pl. II. 


But where the Plainriff ſaes the Defendant as Adminiſtrator, he need not Lit. Rep. 


now ſet forth in his Declaration by whom Adminiſtration was committed, — 232 
for it may not be in his Knowledge, and therefore it hath been held ſufficient abs. 
vid, 228. 
Jon. 2. Lutw. 391. 
for 


Vol. II. Ii 
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for him to declare, that Adminiſtration was granted to the Defendant Debitz, 
juris forms, without ſhewing by what Ordinary; (a) but it is ſaid to be ne. 
(Aas Vent. Mary for him to alledge, that Adminiſtration was granted to him in Order 


8 * it i . = * 
hald, Ie to charge him in the Action. 


the Plaintiff 

in his Declaration muſt aver, that the Admiſtration was committed to the Deſendant.— hut 
in Comb, 465, a Caſe is cited to have been adjudged, Mich. 1698. that though ſuch an Omiſſion 
be ill upon a Demurrer, yet it is aided by the Defendant's pleading over, whereby he admits him. 


ſelf a rightful and lawful Adminiſtrator. See Ld, Raym. 265. Carth, 432. 


Alſo it was formerly held abſolutely neceſſary, that Executors and 
Cro. Eliz. Adminiſtrators ſhould (+) conclude their Declarations with a Profert hic in 
8 g "x? 4 Curia Literatas Teflamentarias or Literas Adminiflrationis, becauſe theſe 
_ * were the Things which intitled them to the Action. 
Bulſt. 200. | 
3 Bulſt, 223, Hob, 38. (5) That in a Scire facias by. an Executor upon a Judgment obtained by 
the Teſtator, the Profert in Curia, Cc. may be in the Middle or End of the Writ, Carth, 69. 


Vent, 222. But this alſo is now held to be but Form, and aided “ by the expref; 
* Butitis Words of the Statute 16 & 17 Car. 2. c. 8. 


after Verdi 
fuch Negle& would have been a good Cauſe of Demurrer, 


n 


(P) Of Actions and Remedies againſt Erecutozs 
and Adminiſtrators : And herein, 


1. Upon what Contracts or Engagements of their Teſtators or Inteſtates 


Executors or Adminiſtrators are liable. 


page 447] T is clearly agreed, That Executors and Adminiſtrators, ſtanding is 
Of of Exec, # the Place of thoſe they repreſent, ſhall be anſwerable for all their 
117. Debts, (c) Covenants, c. as far as they have Aſſets, and that the 
Cro. Car. Teſtator's Covenant ſhall extend to them, though not (4) expreſsly men- 
187. tioned. | "BSI 
Jon. 223. 

elv. 103. | | 
(c) But it is ſaid that the Teſtator cannot bind his Executor where he is not bound himſelf ; as if 
he covenants that his Executor ſhall pay 10/, no Action lies for this, Cro, Eliz. 232. Sed gu. 
If a Father articles to pay J. S. 1c00/, to build an Houſe on Lands of which he is ſeized in Fee, 
and dies before the Houſe is built, the Heir may compel J. F. to build the Houſe, and the Fa- 
ther's Executor to pay for it, 2 Vern. 322. Holt and Holt. (d) That in every Caſe where the 
Teftator is bound by Covenant, the Executor ſhall be bound by it if it be not determined by his 
Death, 48 E. 3. 2. Bro, Covenant, 12. Cro, Eliz. 553. and Dyer 14. pl. 6g, Same Rule, and 
what ſhall be a Determination, wide And, 12, Leon. 179, Moor 74. pl. 204. Bendl. 150, 
Dyer 257, Cro. Eliz, 157. Lit, Rep, 4334.-— But if it be to be performed by the Perſon of the 
Teſtator, the Executor cannot perſorm it, Cro. Eliz, 553, 2 Mod, 268. 


Bro, Cove- And therefore where a Man covenanted that A. ſhould ſerve B. as an 
pant, 12. Apprentice for ſeven Years, and died, it was held, that if A. departs with- 
| in the Term, a Writ of Covenant lies againſt the Executor of the Cove- 
ke nantor without naming, . | 

sid. 216, If a Man be bound to inſtru an Apprentice in a Trade for ſeven Years, 
Keb. 761, and the Maſter dies, the Condition is diſpenſed with, for it is Perſonal ; by 


$20, 


* LS at — 
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if he were likewiſe bound to find him with Meat, Drink, Cloaths and Lev. 177, 
Lodging; this the Executors are obliged to perform. 5. . 
4 1 leaſes to B. and B. covenants to repair, Qc. and he aſſigns to J. §. Carth. 519. 


who dies inteſtate ; the Premiſfes being out of Repair, the Leſſor may bring Titney and 


3 ks Norris. 
Covenant againſt his Adminiſtrator as Aſſignee, and declare that he made a Salk, 309. 
Leaſe to B. Ic. cujus flatus & Reſiduum termini Annorum, Ec. devenit, 9c. pl. 13. 316. 
per Aſſegnationem to the Adminiſtrator. S. C. 


| Ld. Raym, 
The Executor of a Leſſee for Years muſt pay the Rent reſerved, though a 
the Rent be of greater Value than the Land. — . 
Salk, 297. 


And if an Action of Debt be brought againſt an Executor for the Ar- Pl. 6. 
rearages of a Rent reſerved, upon a Leaſe for Years, and (65) incurred after Rol. Abr. 
the Death of the Teſtator, the Writ (c) ſhall be in the Debet and Detinet 93 E 5 
(d), becauſe the Executor is charged of his own Poſſeſſion. SI's 


711. 

Moore 565. 
Prownl, 56, Cro. Jac. 417, 545. Zulſt 23. 2 Brownl. 206. Cro. Car. 22 5. Allen 44+ Mod. 186. 2 
Brownl. 202. Palm. 16. S. P. (5) Where Part incurred in the Time of the Teſtator, and 
Part after his Death, his Executor may be charged in the Detinet for the Whole. Allen 76. Stil. 
118. (e) He may be charged in the Detinet only, but then he ſhall anſwer only out of the Tef- 
tator's Eſtate, Allen 42. S. C. Styl. 79, Lev. 127. S. P. adjudged. (4) For though they have 
the Land as Executors, yet nothing ſhalt be employed to the Execution of the Will, but ſuch 
Profits only which are above that which is to make the Rent ; and therefore ſo much of the 
Profits as is to make or anſwer the Rent they ſhall take to their own Uſe, and they ſhall be 
charged for it in the Debet and Det inet. Poph. x20, 5 Co. 31. Cro, Eliz. 712.— And if the 
Land be not worth more than the Rent, it is a good Plea to ſuch Action in the Debet and Detinet; 
for in ſuch Caſe he is to be charged in the Deriner only, Vent, 171, per Curiam; and for this 
vide Palm 118, Sid, 266. Mod, 185. and the Authorities to the fifth Section in p. 441.—But 
where they are to be charged upon a Leaſe made to the Teſtator, and have not the Profits of the 
Leaſe to anſwer it, they ought to be charged in the Derinet only; as where Debt is brought 
againſt an Executor ot a Leſſee for Rent incurred after Aſſignment of the Term, Poph. 120, 
Sid, 266, 8. E. Lev. 127. 3 Mod. 327. So if brought againſt him after Waiver of the Term, 
Lev, 127. & wide Allen 43. 


But though he is to be cha in the Debet and Detinet, yet the Executor Salk. 297. 
may plead that he has not Aſſets, and that the Land is of leſs Value than pl. 6, - 
the Rent, and demand Judgment, if he ought not to be charged in the — — 
Detinet only; but ſo long as he hath Aſſets he cannot waive the Term, or 2 
ſay, that it is of leſs Value than the Rent; but after he hath diſcharged 
himſelf of the Aſſets, he may waive the Poſſeſſion by giving Notice to the 
Reverſioner. 

Alſo in all Actions againſt Executors and Adminiſtrators, the Charge 
muſt be in the (e) Detinet only; for they are only chargeable in reſpect of 


the Aſſets. - by 159, 


e) But it hath been held, that if Debt be brought againſt an Adminiſtrator in the Lebet and 
Detiner, for Rent due before his Time, where it ſhould be only in the Detinet, that this is aided 
after Verdi, by 16 & 17 Car. 2. c. 8, Sid. 379. n 


But if an Execntor obliges himſelf to pay a Debt due by Contract by the Rol. Abr. 
Teſtator, in Debt upon this Obligation, the Writ may be in the Debet and 993 
Detinet, becauſe the Obligation, makes it his own Debr. : 

* So after (f) Judgment againſt an Executor, one may in a new Action Page 444 
of Debt in the Debet and Detinet ſuggeſt a Devaſtavit, and thereby charge gid. 308. 
hun de bonis Propriis. | (f) That it 

| muſt be af- 
* 8 againſt him, vide Rol. Abr. 603. 5 Co; 32. 2 Lev. 145. 1 Vent. 315, 321. 
. J+ 


7 — —— * 


|| See x Sand, 217. Carth. 4. 2 Lev. 161, 209. Upon a Judgment againſt Huſband and Wife, 
Executrix, if ſhe ſurvives, Debt does not lie ſuggeſting a Devaſtavit by the Huſband ; for though 
chargeable for the Waſting by the Huſband, ſhe thall not be charged de boniz Proprii: for Coſts re- 

wvered againſt the Huſband, R. a Lev. 161. ; 
Iiz Of 
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2. Of Perſonal Torts, which are ſaid to die with the Party. 


Flew. 181. The taking up an Execntorſhip is an Engagement to anſwer all Debts 
OR. of Exer. of the Deceaſed, and all Undertakings that create a Debt, as far as there 
120. are Aﬀets; but doth not embark him in the Perſonal (4) Truſts of the De. 
(6) For this ceaſed ; nor is he obliged to anſwer for his ſeveral Injuries, which none 
— 3 can tell how they might have been diſcharged or anſwered by the Teſtator 
Executors himſelf, : 


were not 

chargeable in Account, becauſe not ſuppoſed to be conuſant enough in the particular Dealings 
of their Teſtators, 4{/e Tit Account,—Hence alſo it hath been held, that if A. bails Goods to B. 
to which C. hath a Riglit, and B. dies, that the Executors of B. muſt deliver theſe Goods to C. 
and are no ways accountable fo r them to A. for they came to the Poſſeſſion by the Law; and 
therefore muſt only deliver them to thoſe Perſons in whom the Law hath eſtabliſhed the Pro- 
peity. Rol. Abr. 607, | 


Rol. Abr. Hence it hath been eſtabliſhed as a Maxim, that Adtio Perſonalis moritur 
21, 25. cum Perſona ; and on this Foundation it was formerly held, that there was 
9 Co. 86. no Remedy for the Recovery of Debt due by Simple Contract by the Tef- 
1 tator, eſpecially by Action of Debt; for herein the Teſtator might have 
121, 302, Waged his Law, of which Benefit his Executor is deprived. 


42 5. | 
And, 182, Leon. 165. Goldſb, 106, Moor 366, Poph. 31, 


8 But it is now agreed, that an (c) Action lies againſt Executors, where 
* Co. 4 v there is a Duy as well as a Wrong; and that they are anſwerable in thoſe 
Cro. Jac, Perſonal Actions which ariſes ex contractu, and not ex maleficio ; for that 
293. every Contract implies a Promiſe to perform it, in which the Teſtator 
Vaugh 101. himſelf could not wage his Law, becauſe he conld not make Oath that he 


(hoden Pert had ,diſcharged the Duty before the Quaxtum had been aſcertained by a 
on a Simple ury. 
Contract | 


can't be recovered againſt an Executor by Action of Debt, yet it may by Aſſumpſit, Lev. 200, 
201, 


Hob. 216. So where in Caſe againſt an Executor the Plaintiff declared, that he 
oo and proſecuted an Attachment of Privilege againſt the Teſtator ; and that the 
MAI Teſtator, in Conſideration that he would forbear auy further Proceedings, 
promiſed to pay him 50 J. and it was held, that the Action lay againſt the 

Executor, this being ſuch a Contract as bound the Teſtator himſelf. 


9 ae. Allo it hath been reſolved, that there is no Difference between a Promiſe 
405, 417, to pay a Debt certain, and a Promiſe to do a Collateral Act, which is in- 
| + 4 hp certain, and reſts only in Damages, as a Promiſe to give ſuch a Fortune 


* * 3 with his Daughter, to deliver up ſuch a Bond, Ec. and that wherever in 
_—_” ©" thoſe Caſes the Teſtator himſelf is liable to an Action, his Executors ſhall 
Palm, 329. be liable alſo. 

Cro. Jac, 

662. S. C. Rol. Rep. 266, Sander and Elie, S. P. 


Pa So where a Prohibirion was praved, becauſe a Parſon libelled in the 
— Spiritual Court for Tithes, ſubltrated (4) by the Teſtator, againſt an 
Ruſſel. og Exe- 
Sid. 18. 55 a 

and Keb. Co. S. C. Lev. 39. S. Pp. © (4) Schere an Adminiftraror to his So brought 
Debt ſor Tithes, and it was moved in Arreſt of Juegment, that this Action being given for the 
Zontempt and Wrong done to the Inteſtate does not lie for the Adminiſtrator ; the Intent of the 
Statute 2 & 3 E. 6. C. 13. being to give Remedy only to the Patty grieved ; but it was reſolved, 
that it lay for the Adminiſtrator of the Party grieved, that here was a Duty as well as a Wrong. 
Vent. 30. Sir Jilliam Moreton and Hopkins. 2 Keb. Foz. S. C. Sid. 207, S. C in Which laſt 


Book it is ſaid, that it will not lie againſt the Executor of him who did the Wrong, but Nu. & 
vide Yelv, 63. 2 Inſt. 650, Rol. Abr. 912. 


's 


E 
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Executor, upon this Ground, that it was a Perſonal "Cort, that died - page 

ch che Perl, leaſt the Penalty gi 20" 45 
with the Perſon ; at the Penalty given by the Statute ſhould not be 
recovered after the Party's Death who offended ; but the Court denied the 
Prohibition, and held, that the Rule, that quod oritur ex delicto & non ex 
contrafu ſhould not charge the Executor, did not extend to the Caſe of 
Tithes, . . . . 

Trover lies againft Executors, for this Action is not merely ex Malefcis, vide Tit. 
which dies with the Perſon, but here there is ſuppoſed an Intention ia the Trover and 
Teſtator to reſtore the Goods to the right Owner, tor the Law will not pre- Converſion. 
ſume an Intention of Injury in any Perſon ; and therefore the Maleficium is 
in the Executors, in not making Reſtitution accordingly, + + Sad gu. 

| If the Speci- 
fic Goods did not come to the Hands of the Executor? In a late Argument in B. R. a Caſe of 
Collins and Pepperell, 22 & 23 Geo, 2. B. R. was cited, that an Action of Trover does not lie 
againſt an Adminiſtrator for Trover and Converſion by the Inteſtate. But gu. it in that Caſe, 


it was proved that the Specific Goods came to the Hands of the Adminiſtrator, or, if the Deter- 
mination was not, that the Action did not lie againſt him as Adminiftrator ? 


And though the Rule at Common Law, that a Perſonal Action dies with 
the Perſon, hath been conſtrued equally to extend to Wrongs and Inj uries | Mod-403. 
done. by or to the Teſtator ; ſuch as Aſſaults and Batteries, Breaches of o FRAY % 
Truſt, Ec, yet it ſeems, that an Executor in ſome Caſes may within the Mod. 12 5. 
Equity of 4 E. 3. cap. 7. de bonis Aſportatis in Vita Teſlatoris, maintain an 2 Ld. Raym. 
Action for an Injury done to his Teſtator; whereas, if it had been done by 27, 1 802. 
the Teſtator, it would have come within the Rule of Adio Perſonalis mori-Sull. 1a. 


pl. 2. 
tur cum Perſona, Vent. 30. 


Sid. 48, 80. 
12 Mod. 71, 565. Ld, Raym. 40, 437, 698, 733, 973. 2 Ld. Raym. 1073, Gilb, Eq. Rep. 
190, Stra. 60, 576, | 


And therefore it hath been held, that if a Sheriff ſuffers a Perſon in his Jon» 
Cuſtody on meſne Proceſs to eſcape, that the Executor of the Party, at Poph. i: 
whoſe Suit he was in Cuſtody, may maintain an Action againſt him; be- Latch 167. 
cauſe the Body of the Priſoner being a Pledge for the Debr, the Executor Noy 87. 
might be otherwiſe without any Remedy, which is an Injury to the Goods, —4 — 
and not to the Perſon of the Teſtator (a) : But in this Caſe, if the Sheriff 88 | 

; ro. Car, 
died, the Party could have no Remedy againft his Executor. 297. S. P. 
Rol. Abr. 
921. 8. P. 6 Mod. 126. 8 P. and the ſame Diverſity, (a) So an Executor may charge 
another Executor ſor a Devaſtavit, to the Injury of his Teſtator; but at Common Law the Exe- 
cutor of an Executor was not liable for = Devaſtavit of the firſt Executor. Salk, 314. pl, 22. 
2 Ld, Raym. 971, 1502.— [See infra, Div. 3. 


So where to a Fieri fucias the Sheriff made a falſe Return, i. that he , Mod. 40; 
levied only ſo much, when in Truth he had actually levied more; and the illums ver. 
Executor of the Party brought an Action for this falſe Return; and ad- Cary 
judged, that it lay; for this was no: properly an Injury done to the Perſon Salk. 12. pl. 


of the Teſtator, for then moritur cum Perſona, but it was an Injury to his by — __ 
Eſtate. by levying 
the Goods a 


Right was veſted in the Teſtator. Cro. Car. 297. S. P. but no Reſolution. 
3. Of Remedies againſt Executors or Adminiſtrators of Executors. 


It ſeems agreed, that Executors or Adminiſtrators of Executors or Ad- Rol. Abr. 


miniſtrators were not at () Common Law liable to the Devaſtavits of thoſe 2 
2 110, 


133. 3 Keb. 462, 530. Vent. 292. 2) But in Chancery ſuch Executors and Adminiſtra- 
tors were made liable as far as they had Afﬀets. 2 Mod. 293. Chan, Ca, 302. 2 Chan. Ca, 
217, 2 Stra. 716m Es REN 

they 


> hh 


—_— 


hnme* 


— — - 
» 


* — 2 


— a ws - 
* = " 
_ _— —_— 2x” — — 
— " —_ Ss - — ” — - 


” 
— 


_—_ — 
«„ 


— — 4 


? 


— — dt. I 


21, Mp re A gliauGÞQr, 


. * — - 


— 


—— — 


 EXECUTORS AD ADMINISTRATORS. 


they repreſented, becauſe they could not be ſuppoſed to know how their 
And that in Teſtators or Inteſtates had. diſpoſed of the Goods; and therefore this wa; 


1 brag eltecmed. Acio Perſonalis que moritur cum Perſona. 


Legatees 
may follow the Aſſets into whoſe Hands foever they come, Chan. Ca, 57. 2 Vern, 75. 


_ 


page 4465 But it being found very inconvenient, that where an Executor de ſn 
dert died, there could be no Remedy at Law againſt his Executors or Ag. 
miniſtrators ; or that where a lawful Executor made an Alteration of thy 
Goods of the Teſta tor, and died, that Creditors to the firſt Teſtator 
ſhould be diſappointed of their Debts, though ſuch Executor left ſufficient 
Aſſets. | | | | 
Therefore by an Act of 30 Car. 2. c. 7. Creditors were enabled i 
« recover their Nebts of the Executors and Adminiſtrators of Executors in 
* their own Wrong; and this Act by the 4 U 5 W. & M. cap. 24. is 
« made perpetual; and alſo by the faid laſt mentioned Act reciting, chat 
it had been dqubted, whether the 30 Car. 2. extended to any Executor 
or Executors, Adminiſtrator or Adminiſtrators of any Executor or Ad- 
« miniſtrator of Right, who, for Want of Privity in Law, were not before 
« anſwerable ; it is enacted and declared, that all and every the Executor 
« and Executors, Adminiſtrator or Adminiſtrators of ſuch Executor or Ad- 
« miniſtrator of Right, who ſhall waſte or convert to his own uſe Goods, 
„ Chattels or Eſtate of his Teſtator or Inteſtate, ſhall from thenceforth be 
“liable and chargeable in the fame Manner as his or their Teſtator or [n- 
+ And upon ©* teſtate ſhould or might have been.“ Tf 
this Statute | "ex BY 
the Executor or Adminiſtrator of a rightful Executor or Adminiftrawr, ſhall be charged upon a 
Devaſtavit of the Teſtator or Intcſtate, for the Word ( Adminiſtrator } comprehends him. R. 3 
Mod, 1 1 3.——Ccc ante 432. n. * : | Sr ; | | 


4- Where Executors and Adminiſtrators ſhall be excuſed from Coſts, 


Cro. Jac, | Executors and Adminiſtrators, when Plaintiifs, pay_no Coſts ; for they 
228. ſue in Auter Te, and are but Tru e Grodiors and are R 


Yelv. 168, ſymed to be Tuff ciently conuzant in the Perſona ontracts of thoſe they 
N.Bend.19. repreſent 5 and_Therefore_ are nor_comprehended within the States 23 
3 „8. cap. 15. 4 Jac. 1. cap. z. or 8 9D W. & M. cap. 10, which 
1079. give Defendants Tot. ® oO VV | 
Keilw. 207. | 


Hutt, 69, 79. Cro. Eliz. 69, 503. Cro. Car. 289. Winch. 10, 70. Rol. Rep, 63. Sav. 
133. Carth. 281. 4 Mod. 244. 3 Lev. 375. Skin. 400. pl. 34. See Ld, Rayin. 437 2 


Id. Raym. 86 6, 1215, 1413. 8 Ned. 108. 10 Mod. 276. 11 Mod. 135. pl. 17. 174. pl. 


18. 196. pl. 11. 256. pl. 10. 12 Mod. 440. Comyns 162, pl. 110. Harness Notes, C. P. 
90, 103, 110, 2 Barnes 99, 100, 102, 106, 122, Stra. 188, 682, Latch 214, 250. 
2 Ld, Raym. 1413. Andr. 357. 2 Stra. 871, Barnes Notes C. P. 110. contra. And ſec 
Caſ. Temp. King, C. and Hardw. C. J. 70. 2 Barnard, K. B. 154. 2 Stra. 977. 2 Bar- 
nard, K. B. 465. 2 Stra. 1 106.] Andr. 356, © Salk. 314, pl. 21. 7 Mod. 48, 6 Mod. 93. 


* But if they are nonſuited, or Judgment, as in caſe of a Nonſuit, given on the Statute, qu, It 


they are not liable to Coits ? 


OE But if_Executors or Adminiſtrators bring an AQtion in their own Right, 
Hutt. 4 as for a Converſion or Treſpaſs in their 9 they tha Colts, 
Dal. g. Although they name themſelves Executors, for this 1s but Surplulage. | 

Vent. 92. 6 Mod. 94, 181. 7 Mod, 98, 118. But for this, and where the Action ſhall be 
ſaid to be in their own Right, wide Tit. Colts, Letter (E). Will. Rep. 482, 593. 2 Will. Rep. 
— —.— 76, 298. pl. 81. 3 Will. Rep. 347, 373. pl. 103. and the Authorities in the preceding 


80 


EX ECU TORS anv: ADMINISTRATORS. 


| Soan-Executor Defendant ſhall pay Coſts in all Caſes, and the Judgment Plow, 183. 
„i 1eftatoris, fr, Te. © fr non, tunc de bonis Propriis ; allo when he Hard. 165. 


- | oy * . 
is Defendant, and there is Judgment for him, ke thall have his Colts. _ Eliz. 
. Hutt. 69. 


Where Judgment againſt an Adminiſtrator for Coſts de Bonis Propriis, and 
Error brought that it ought to have been de bonis Teſlatoris, & fi nulla Bona, \ = nrp 
then de bonis Propriis ; and this was agreed to be Error; but whether this y1;-4,.0 and 
Judgment for the Coſts might not be reverſed without affecting the principal beet. 
Judgment was the Queſtion, they being diſtint Judgments; and it was 
- held by Halt Chief Juſtice, that if Judgment be given for Recovery of 
1 Dower and meſne Profits in Da mages, it may be reverſed for the one, and 
ſtand for the other; and he took this Difference ; if one Part of the Judg- 
0 ment be warranted by Act of Parliament, and the other by Common 
" Law, this may be reverſed for Part, and ſtand for the other; but if all be 
8 at Common Law, it muſt ſtand or be reverſed in all; and in this Caſe 
0 1— for the Coſts was reverſed, and the principal Judgment af- 
| 


g 5. Executors and Adminiſtrators excuſed from putting in Special e Page 447 
Bail. 


Executors. and Adminiſtrators are not to be held to (a) Special Bail; for ro. Jac. 350 
the Demand is not on the PerTons, Þut on the Aﬀets of the Deceaſed ; and Yelv. 53. 


it wou unreaſonable to ſubject their Perſons to an Execution for the C0. Car. 59. 

Debt of anoth Lit, Rep, 2. 
0 er. (a)Altho* an 
Attorney be 


Plaintiff, and it was pretended he was intitled to have Special Bail by his Privilege, Sid. 63. 
So though the Cauſe is removed from an Inferior Court to a Superior ; for this would encourage 


Sid, 418, Lev. 245, 268. 2 Jon. 32. Salk, 98. pl. 4. but Lit, Rep, 1. cone. 


Hence it hath been held, that if there be a Judgment againſt an Exe. Cro. Jac. 356; 
cutor for the Debt ds bonis Teftatoris, and for the Damages only de bonis Pro- © 5/dſmith ver 


priis, he may bring Error, and have a Superſedeas, without giving Sureties, Cr > Jac 59 
according to 3 Fac. I. cap. 8. for though the Words of the Statute are gene-g p 
ral, yet it muſt be intended where Judgment is againſt the Defendant him-Lit. Rep, 2. 
ſelf upon his own Bond, or where the Judgment is general againſt Executors; S. P. 
for it would be unreaſonable they ſhould find Sureties to pay the whole out Keb. 716. 
of their own Eſtate, pars 

But upon a Devaſfavit Executors ſhall be held to Special Bail; and here-,  _ 45 
in the Difference is, that upon a bare Suggeſtion of a Devaſtavit, an Exe- Sid. 63. 
cutor ſhall not be held to Special Bail; but where upon a judgment Carth. 264. 
azainſt him Execution is taken out, and the Sheriff returns a Devaſtawvit, Comb. 206. 


upon an Action of 2 this, Judgment the Executor ſhall be held to _ 


EXITIN- 


Plaintiffs to commence their Actions againſt Executors in ſuch Inferior Courts, 2 Lev. 204. 


EXTINCGUISHMENT. 


APTN away by the Act of God, Operation of Law, or Act of the Party, 
ee this in many Books is called an Extinguithment, 

933. But as it is a Word of a large Signification, and relative to other 

Things elſewhere treated of, I thall here only couiſider it briefly as i 


regards the following Matters, to which it ſeems to be molt frequently 
applied. | 


(A) Of the Gxrtinguiſhment of Lients. 448. 
(B) Of the Extinguiſhment of Coppholds. 451. 
(C) Of the Extinguiſhment of Common. 451. 
(D) Of the Extinguiſhment of Debts. 4 52. 


— 


* n ER a Right Title or Intereſt is deſtroyed or taken 
Go 


—_ 


* Page 448 * (A) Of the Extinguichment of Gents. 


Pollexf. 142. IF a Leſſor purchaſes the Tenancy from his Leſſee, the Leſſor cannot 
have both the Rent and the Land; nor can the Tenant be under any 
Obligation to pay the Rent, when the Land, which was the Conſideration 
thereof, is reſumed by the Leſſor iuto his own Hands; and this Reſumprion 
(a) That the or Purchaſe of the Tenancy makes what is (a) properly called an Extinguiſh- 
Rent in this ment of the Rent ; that is, the Rent can never become due or payable by 
Caſe is ex- the Tenant, by virtue of the Donation which created the 'Fenancy, when 
n the Land or Tenancy is conveyed to the Leſſor, in as abſolute a Manner as 
But 57 1 9% he was ſeiſed of the Rent. 
Rent be ̃ | 
granted to A, for the Life of B. and A. dies, living B. the Rent is determined upon the Death of 


A. equally as if granted to him for his own Life; and in this Caſe the Rent is ſaid more proper- 


ly to be determined than extinguiſhed, Vaugh, 199.— So when either the Rent or Land are fo 
conveyed, not abſolutsly or finally, but ſor a certair Time, after which the Rent will be again 
revived ; this is properly called a Suſpenſien of the Rent, Vaugh, 19g, 


Bro, Extin= But if the Conveyance to the Leſſor was not abſolute, but upon Condi- 
guiſhment tion; or if it were only of a particular Eſtate, of ſhorter Duration than the 
* ood Eſtate which the Leſſor had in the Rent; in theſe Caſes, though there be 
fo - 59, an Union of the Tenancy and the Rent in the ſame Hand, yet becauſe 
Pollexf. 142. that Union is but temporary, for upon the Performance of the Condition, 
| or Determination of the particular Eftate, the Tenant is reſtored to the 

Enjoyment of the Land, and conſequently the Obligation to pay the Rent 


revives ; therefore the Rent in ſuch Caſe is only ſuſpended, and not extin- 
guiſhed. OIL 


Alfa 


E XTINGUISHME N T. 


Alfo if the Lands demiſed be evicted from the Tenant, or recovered by 2 Rol. Abr. 
; Tide Paramount, the Leſſee is diſcharged from the Payment of the Rent 429. 
rom the Time of ſuch Eviction ; and this is alſo called an Extinguiſhment - = — 
the Rent. But notwirhſtanding ſuch Recovery or Eviction, the Tenant Co Lit. 47 
(4) ſhall pay the Rent which became due (c) before the Recovery; becauſe b. 291, b. 
the Enjoyment of the Land being the Conſideration for which the Tenant (5) Tho' the 
was obliged to pay the Rent, fo Jong as the Conſideration continued, the age 8 
Obligation muſt be in orce; there being the ſame Reaſon that the Tenant — 2 4 eb 


ould pay the Rent for Part of the Time contracted for, as for the whole the Legee © + 
Term, if he had enjoyed the Land ſo long. ee 


under the 


diuction of a legal Contract, and the peaceable Enjoyment of the Land during the Time he held 
ir, was a ſufficient Obligation on hi.a to pay the Rent. 2 Rol. Abr. 429. Hob, 6. (c) But 
the Tenant be ouſted by a Title Paramount, before the Day appointed for the Payment of the 
Rent, ſuch Eviction intirely diſcharges the Tenant from the Payment of any Part of the Rent, 


10 Co. 128, a, 1 


* 


— "4, I Oe 
” * 


t But if the Perſon having Title recovers in Ejectment againſt the Tenant, and lays his Demiſe 
fx enough back to include the Time the Tenant held, the Tenant will be anſwerable to the Per- 


ſen ſo recording for the meſne Profits, 


For the ſame Reaſon, if Part only of the Land letten be evicted from the to Co. 128, 


Tenant, ſuch Eviction is a Difcharge of the Rent in Proportion to the Value — Abr. 


4 V. 335. 

But if a Man has a Rent-Charge, [| and purchaſes Part of the Land out of Lit. Sect. 
which the Rent iſſues, the whole Rent is extinguithed, and conſequently 222, 223. 
the Tenant diſcharged from the Payment of it. 8 Co, 105. 


See Definition of Rent-charge, 4 V. 336. 


But in this Caſe, if the Grantor by Deed reciting the Purchaſe had Co. Lit. 243. 
granted that the Grantee ſhould diſtrain for the ſame Rent in the Re- 
 {i4ue of the Land, the whole Rent-Charge had been preſerved ; becauſe * Page 449 
ſuch Power of Diſtreſs had amounted to a new Grant. 

But the Law has carried this Notion of Extinguithment only to ſuch Lit. SeQ, 
Caſes where the Grantee of the Rent wilfully by his own Act prevents the = 1 
Operation of the Grant according to the Original Intention thereof; ſor if = ws 
Part of the Land deſcends to the Grantee of the Rent-Charge, the Rent Rol. Abr. 
hall be apportioned according to the Value of the Land; for the Grantee 236. 
in this Caſe is perfectly paſſive, and concurs not by an AR of his to defeat 
the Intention of the Grant; and therefore it would be unreaſonable and 
ſevere, that he ſhould be puniſhed without his Default, or concurring in 
mat Act which extinguiſhes the Rent. | 

Hence likewiſe it is, that if a Man grants a Rent-Charge out of two Co. Lit. 
Acres, and afterwards the Grantee recovereth one Acre by Title Paramount 148, b. 
the Grant, the whole Rent ſhall not be extinguiſhed, becauſe the Law, 
that gives the Remedy for the Recovery of a Man's Right, will not pre- 
vent the Proſecution of ſuch Right, by depriving the Proſecutor of a 
greater Profit than the Thing recovered may amount to; but in this Caſe 
there ſhall be no Apportionment, but the Grantee ſhall have the whole 
Rent after he has recovered the one Acre ; becauſe by the Grant each Acre 
E charged with the whole Rent; and upon the Recovery it appears, 78 

the 


EXTINGUISH MEN. 


che Grantor had no Intereſt in one Acre, and conſequently could not charge 
it ; and therefore the Grant being to be taken moſt ſtrongly againſt him, 
the whole Rent ſhall continue after the Recovery, becauſe the Grant way 
originally for ſo much, and therefore ſhall iſſue out of that Land which he 
had Power to charge ; whereas in the former Caſe the Grantor had, at the 
Time of the Grant, Power to charge all the Land; and therefore when Part 
of the Land, ſubject to ſuch Charge, comes to the Grantee by Actof Law; 
 - .. It Is reaſonable at leaſt that the Charge thould be apportioned, | 
Co. Li. 148. Alſo a Rent-Charge may in ſome Caſes be apportioned by the AQ of the 
32 Cro Party; as if the Grantee releaſes Part of his Rent to the Tenant of the Land, 
Eliz. 742. ſuch Releaſe does not extinguiſh the whole Rent; ſo if the Grantee gives 
ſcems cent. Part of it to a Stranger, and the "Tenant attorns, ſuch Grant ſhall not extin- 
gulih the Reſidue, which the Grantee never parted with, becauſe ſuch Re- 
leaſe or Diſpoſition makes no Alteration in the Original Grant, nor defeats 
the Intention of it, as the Purchaſe of Part of the Land does, for the whole 
Rent is ſtill ifluable out of the whole Land according to the original Inten- 
tion of the Grant, 
6 Co. 1. Here alſo, as to the Apportionment of a Rent-Service, by the Purchaſe 
= of the Leſſor of Part of the "Tenancy, we muſt diſtinguiſh between Services 
Co. Lit. diviſible in their own Nature, as a Rent, and ſuch as are indiviſible, as a 
149. a, Forſe, a Hawk, fc. For in the laſt Caſe, if the Lord purchaſe Part of 
3 Co. 105. the Tenancy, there can be no Apportionment of the Service from the Na- 
Moor 203. ture of the Thing; and therefore ſuch Service is extinct, and the Tenant 
diſcharged from the Payment of it ; for the whole Tenancy being equally 
chargeable with the Payment of ſuch Service, the Lord by his own AQ 
ſhall not diſcharge Part, and throw the whole Burthen upon the Refidue, 
for his own private Benefit and Advantage. 
6 Co. x, 2. But if ſuch intire Services were for the Benefit of the Publick, as Knight- 
Co.Lit. 149. Service and Caſtle-guard, for the Defence of the Realm, or for the Admi- 
niſtration of Juſtice ; or if ſuch entire Service were a Work of Charity or 
Piety ; in all ſuch Caſes the Tenant js ſtill chargeable with the whole Ser- 
vice ; for there can be no Apportionment, becauſe the Thing in its Nature 
is indiviſible, and the Whole ſhall not be extinguiſhed, becauſe the Pub- 
lick has an Intereſt in ſuch Services, and therefore ſhall not be prejudiced 
by the private Tranſactions of the Parties. 
Co. 155 So where the Tenure is by a Service in its Nature indiviſible, as by a 
149% Horſe, or a Hawk, c. which are only for the private Benefit or 
| Pleaſure of the Lord ; yet if Part of the Tenancy comes to the Lord 
Page 450* by Deſcent, the Service is not extinguithed ; becauſe here is no Conſent 
or Concurrence of the Lord to the Diviſion, 
2 Inſt. 504. It was formerly doubted, whether a Rent-Service incident to a Reverſion 
Rol. Abr. could be apportioned, or was not utterly extinguiſhed by a Grant of 
— Eli Part of the Reverſion; for ſince the Reverſion and Rent incident thereto 
Ger, $ 57. were intire in their Creation, they thought it hard, that by the AQ of 
Co. Lit.148, the Leſſor they ſhould be divided, and thereby the Tenant made liable 
$ Co.79. to ſeveral Actions and Diſtrefſes ſor the Recovery of them; but it was 
2 326. at length reſolved, that the Reverſion, being a Thing in its Nature ſever- 
ol C "a6 able, the Rent as incident to it may be divided too, becauſe that being 
53. made in Retribution for the Land, ought from the Nature of it, to be 
Moor pl. paid to thoſe who are to have the Land upon the Expiration of the 
255, 260. Leaſe; and hence it is that the Rent paſſes incidently with the Reverſion, 
without any expreſs Mention of it in the Grant; beſides the Tenant his 
really no Prejudice from ſuch Grant, becauſe it is in his Power, and has 
Duty to prevent the ſeveral Suits and Diſtreſſes by a punctual Payment of 
) Yiz. be. the Rent; and therefore he ought not to complain of a Miſchief which 
fore the 4 & he wilfully brings upon himſelf ; beſides that, (a) formerly ſuch Grants 


5 Ann. Could not take Effect without the Attornment and Conſent of the Tenaut; 
0. 16. }- 9+ | but 


EXTINGUISHMENT. 
but on the other Hand it would be extremely prejudicial, if upon fuch 
Grants the Rent ſhould not be apportioned, becauſe then the Leffor could 
not out of his Eſtate make a Proviſion for his younger Children, or anſwer 
the Contingencies of his Family which are in View. 

If Leſſee for Life or Years ſurrenders Part, or if he commit a For- Co: Lic. 
ſeiture of Part by making a Feoffment, or doing Waſte, there can be no 148. 2. 
Colour to conſtrue theſe Acts an Fxtinguiſhment of the whole Rent; but in Rol- Abr. 
theſe Caſes the Rent ſhall be apportioned, becauſe the Rent is a Retribution =, — : 
for the Land, and therefore muſt neceſſarily ceaſe according to the Propor- <, Cc. 58. 
tion of the Land reſumed by the Leffor ; for it were abſurd, that the Leſlor Moor pi. 
ſhould have both the Land and Retribution for it; but the whole Rent 15 255- 
not extinguiſhed, becauſe from the Nature of the Contract the Rent is to be 
paid in Conſideration of the Enjoyment of the Land, and therefore the 
Tenant ſha}] be obliged to pay the Rent in Proportion to the Land which 
he enjoys; fo if the Leſſor grant the Reverſion of Part to the Leſſee, the 
Rent ſhall be apportioned, 

There ſeems to have been Variety of Opinions, whether the Leſſor's Co. Lit. 
entring wrongfully into Part of the Lands demiſed did not ſuſpend the 148. b. 
whole Rent during ſuch tortious Entry, or whether the Rent ought not to Bro. Tit. 

be apportioned ; and it is now ſettled, that ſuch tortious Entry ſuſpends — 2 
the whole Rent; for if any Apportionment were allowed in this Caſe, it * Ne. 
would be in the Power of the Lord or Leſſor to reſume any Part of the 938. 

Land againſt his own Engagement and Contract, and fo, by taking that 400. 52- 
which lies moſt Rn. © for the Tenant, render the Remainder in 9 Co- 235- 
Effect uſeleſs, or put him to the Expence to reſtore himſelf to ſuch Part by 3 Keb- 453. 
Courſe of Law ; and therefore to prevent theſe Inconveniencies, and that — 142, 
no Man might be encouraged to injure or diſturb his Tenant, whom he 44. 

ought to protect and defend, it hath been reſolved, that ſuch Diſſeiſin or Vent. 277- 
tortious Entry ſuſpends the whole Rent, and that the Tenant or Leſſee is 

diſcharged from the Payment of any Part of it till he is reſtored to the 

whole Poſſeſſion. h _ | 


As 


(B) Of the Extinguiſhment of Coppholdg. page 451 


S to the Extinguiſhment of Copyholds it is laid down as a general Rule, utt. 81. 
that any Act of the Copyholder's, which denotes his Intention to hold Cro- Eliz. 
no longer of his Lord, and amounts to a Deterinination of his Will, is an 21- 


Extinguiſhment of his Copyhold. 1 An 


: Letter (K 
As (a) if a Copyholder in Fee accepts a Leaſe for Years of the (5) ſame a) LEW 
Land from the Lord, this determines his Copyhold Eſtate; or (c) if the 184. 
Lord leaſes the Copyhold to another, and the Copyholder accepts an Aſſign-2 Co. 16. b. 
ment from the Leſſee, his Copyhold is extinct. | OY 
(4) But if he 
takes a Leaſe for Years of the Manor, that is only a Suſpenſion of his Copyhold during the Term. 
Cro. Jac. 84. Sav. 70.—But in other Books it is ſaid to be extinguiſhed, as in Cro. Eliz. 7- 
Moor 185. and in 4 Co. 31. it is ſaid, that the Leſſee may in this Caſe regrant the Copyhold 
= to A pleaſes. (c) 2 Co. 17. Leon. 70: And. 191. Goulſ. 34- Rol- 
510. S. C. 


80 (d) if a Copyholder bargains and ſells his Copyhold to the Leſſee for (d) Hut. 65; 
Years of the Manor, his Copyhold is thereby extinguiſhed, or (e) if he ge 41. 
Joins with his Lord in a Feoffment of the Manor, his Copyhold is thereby (Co 

erxtinct; 


It. 


EXTINGUISHMENT. 
extinct; for theſe are Acts which denote his Intention to hold no longer h 


Copy. | | 
And. 199. So if a Copyholder accepts to hold of his Lord, by Bill under the Lorg, 
Latch 213, Hand, this determines his Copyhold ; ſo if he accepts an Eſtate for Life by 
Parol, if there-be-Livery, this is an Extinguiſhment; otherwiſe not; { 
without Livery nothing but an Eſtate at Will paſſes, which cannot mery, 
or extinguiſh an Eſtate at Will. 
Cro. Eliz, If one ſeiſed of a Manor in Right of his Wife lets Lands by Indenture 
759. for Years ; this doth not deſtroy the Cuſtem as to the Wife; for (a) after 
(a) So if a the Death of her Huſband ſhe may demiſe it again by Copy. 
Copyholder | e 
intermarries with the Feme Seignioreſs; this is no Extinguiſhment, but only a Suſpenſion, Sar 


66, Co, Copyholder 172.—So if the Copyholder hath the Manor in Execution. Co, Copyholde: 
172. | _ 


2 Sid. $2. So if a Copyhold is in the Hands of a Subject, who after becomes King, 
4 Co. 24. the Copy hold is extinct, for it is below the Majeſty of a King to perfory 
Cro. Eliz, ſuch ſervile Services; yet after his Deceaſe the next that hath Right ſhall 
adv aged & be admitted, and the Tenure revived. 


vide 2 Leon. 208. 4 Co. 26. b. Cro. Eliz. 103. 


— — 


(C) Of the Extinguiſhment of Common. 


Co. Lit. 122. T* a Commoner, who hath Common appurtenant, purchaſes Part of the 
Hob. 235. Land in which he hath ſuch Common, this is an Extinguiſhment 
ee as the Common; but if ſuch Purchaſe had been made by one Who had 
4 Co. 37, Common appendant ; this being of common Right muſt be apportioned ; 
- alſo both Common appendant and appurtenant ſhall be apportioned by 
Alienation of Part vf the Land to which the Common is appendant or ap- 
purtenant. : 2 
But for this A Releaſe of Common in one Acre is an Extinguiſhment of the whole 
4 Co. 37. Common. 


8 Co. 136. | 
Show. 450, 4 Mod. 365. & vide Title Common, Letter (E). And where there may be Relief 


in Equity againſt an Extinguiſhment. 2 Vern. 250. 


Wy 
— 


— — 


page 452 (D) Of the Extinguiſhment of Debts. 


Bur. Rep, 9. T7 ſeems to be agreed as a general Rule, that a Creditor's accepting 2 


< 1 1. J higher Security than he had before, is an Extinguiſſunent of the firlt 
_ a Debt; as if a Creditor by ſimple Contract accepts an Obligation, this ex- 


604. tinguiſhes the ſimple Contract Debt. 

6 Co. 44. So if a Man accepts a Bond for a Legacy, he cannot after ſue for his 

Yelv. 338. Legacy in the Spiritual Court; for by the Deed the Legacy is extinct, and 

| it is become a mere Debt at Common Law. 

6 Co. 44. b. So if a Bond Creditor obtains Judgment on the Bond, or has Judgment 
acknowledged to him, he cannot afterwards bring an Action on the Bond; 
for the Debt is drowned in the Judgment, which 1s a Security of a higher 
Nature than the Bond. 8 be 


EXTINGUISHMENT. 


But theſe Caſes muſt be underſtood where the Debtor himſelf enters 2 Leon. r10, 
into theſe Securities; and therefore if a Stranger give Bond for a ſimple Con- 
nact Debt due by another, this does not extinguiſh the ſimple Contract 
Debt; but if upon making the Contract, a Stranger gives Bond for it, or 
being preſent, promiſes to give Bond for it, and after does ſo, the Debt by 
imple Contract is extinguithed, the Obligation being made upon, or pur- 
ſuant to the Contract. 
But the Accepting a Security of an inferior Nature is by no Means an 
Extinguiſhment of the firſt Debt; as if a Bond be given in Satisfaction of 2 6. 5 


Jodgment. Brownl. 29. 
Cro. Jac. 


649, 650. Like Point adjudged, where it was pleaded, that an Annuity was granted, in Diſ- 
charge of a Bond. | 


Alſo the Accepting a Security of equal Degree is no Extinguiſhment of Cio. En 


we firſt Debt; as where an Obligee has a ſecond Bond given to him; for 304, 716, 


one Deed cannot determine the Duty upon another, 727. 
| : Brownl. 74. 
Lit, Rep. 58. Cro, Car. 86. 


Alſo it is ſaid to have been adjudged, that if the Condition of an Obli- 6 Co. 44. 
gation be to pay 10 J. at a Day, which is not paid at the Day, but after the Sites 
Day the Obligee accepts a Statute Staple from the Obligor for the ſame Caſe cited in 
Debt, in full Satisfaction of the Obligation; yet this is not any Satisfaction; C 
for though the Statute be a Matter of Record and higher than the Obligati- Rol. Abr. 
on, yet the Obligation remains in Force, and the Obligee hath his Election 470. 


to ſue the one or the other. Cro.Car.$6. 
S. C. cited. 


If an Infant becomes indebted for Neceſſaries, and the Party takes Bond Cro, Eliz, 
of the Infant; this ſhall not extinguiſh the ſimple Contract; for the Bond 929. 
has no Force. 

Debts are alſo ſaid to be extingutthed where a Creditor makes his Debtor Hob. 10. 
Executor; for in his Caſe he cannot ſue himſelf ; but where notwichſtand- Rol. Abr. 
ing ſuch Debts remain Aſſets, vide Tit. Executors and Adminiſtrators, Let- 928. 


ter (A) 379, Ce. | 
So where the Obligor marries the Obligee, this is ſaid to be an Extin- 


guiſhment of the Debt; for by the Intermarrriage they become one Perſon, 


and cannot ſue each other; but for this vide Tit. Baron and Feme, Letter 


E) 


"EX I OR T F © Nc om 


AXTORTION is ſaid by my Lord Cole to ſignify any Oppreſſion by 
Colour or Pretence of Right, and in this reſpe it is ſaid to be more Co. Lit. 
> heinous than Robbery itſelf; as alſo, that ir is uſually attended with 368..d,. 


the aggravating Sin of Perjury. — — 
2 Hawk. 


/ | P. C. 170.  Cro. Car. 438, 448. 


But 


E X TORT IO. 
Co. Lit. 363. But iti a ſtrict Senſe it is defined, the Taking of Money by any Officer 
10 Co. 192. by Colour of his Office, either where none at all is due, or not ſo much j 
due, or where it is not yet due, ON 
2 Inſt, 209. By the Common Law, as alſo by the Statute of Weſtm. 1 cap. 26, it i 
Co. Lit. declared and enacted to be Extortion, for any Sheriff or other Miniſter af 
368. the King, whoſe Office any-ways concerns the Adminiſtration or Execution 
of Juſtice, or the common Good of the Subject, to take any Reward what. 
ſoever, except what he received from the King. 
And this Inſtitution hath been thought ſo conducive to the Good of the 
Publick, that all (a) Preſcriptions whatſoever, which have been contrary to 
(4)43 E. sit, have been held to be void : As (6) where the Clerk of the Marke 
rr. claimed certain Fees as due Time out of Mind, for the Examination cf 
226. Weights and Meaſures, and this was adjudged to be void. 
(5) Moor 
523. 2 Inſt. 209. 4 Inſt. 274. ' 


21 H. . 17. But the ſtated and known Fees Flowed by the Courts of Juſtice to their 
Co. Lit. 368. reſpective Officers for their Labour and Trouble, are not reſtrained by the 
Common Law, or by the ſaid Statute of Weſtm. 1. c. 16. and therefore ſuch 
Fees may be legally demanded and inſiſted upon, without any Danger of 
Extortion. 8 | h | ; | 
21H. 7. 17. And for this Reaſon it is held, that the Fee of 204: called the Bar-Fee, 
2 Inſt, 176, taken Time out of Mind by the Sheriff for every Priſoner that is acquitted, 
2 and the Fee of a Penny claimed by the Coroner from every Viſne, when he 
F. before the Fuſtices in E ithin this Statute; as alſo be- 
C. 4%. came beſore the Juſt yre, are not within this Statute ; as alſo 
cauſe they are due of Courſe as Perquiſites, whether any Thing be done by 
fuch Sheriff or Coroner, or not. | ; 
2 Inft. 210. Allo it ſeems that an Officer, who takes a Reward which is voluntarily 


2 Inft. 149. given to him. and which has been uſual in certain Caſes, for the more 


Ce, Lit, 368. diligent or expeditious Performance of his Duty, cannot be ſaid to be guilty 
of Extortion ; for without ſuch a Premium it would be impoſfible in many 
Caſes to have the Laws executed with Vigour and Succeſs. | 
But it has been always held, that a Promiſe to pay an Officer Money 
Nol. Abr. 6. for the doing of a Thing, which the Law will not ſuffer him to take any 
* Thing for, is merely void, however freely and voluntarily it may appear 
Noy 56. do have been made. 
on. 65. 


Cro. Eliz. 654. Moor 468. Cro, Jac, 103. 


2 Rol. Abr. This Offence of Extortion is puniſhable at Common Law by Fine ane 

32 33» 57- Impriſonment, and alſo by a Removal from the Office in the Execution 

_— 315. whereof it was committed; and there is a farther additional Puniſhment by 

* int. 209. the Statute of Weſlm. 1. c. 26. with Regard to the Perſons to which the 
Statute extends, by which it is enacted, That no Sheriff nor other King's 
Officer ſhall take any Reward to do his Office, but ſhall be paid of that 
«* which they take of the King; and that he who ſo doth ſhall yield twice 
« as much, and ſhall be puniſhed at the King's Pleaſure.” : 

*Page 454 ff an Indictment of Extortion charges F. S. with the Taking of 505. as 


Sid. 91, The a R * 
King and this is good, at leaſt aftzr Verdict, ſor perhaps he might claim it generally, 
Cover, 

(a) That an Information for Extortion muſt ſet forth the Time when the Offence was committed, 
4 Mod, 101, 103, That the Court of King's Bench will not quaſh an Indictment for Extor- 
tion or Oppreſſion, though erroneous, but oblige the Party to plead or demur to it, 5 Mod, 13. 
[If the Chancellor and Regiſter of a Dioceſe compel an Executor to prove a Will in the 
Biſhop's Covrt, knowing it had been proved in the Prerogative, and take Fees, this is Extortion 
at the Common Law, Rex v. Loggan, H. 4 Geo, Stra. 73,—lIf a Bailiff takes Bargains for 
Money to be paid him by A. to accept A. and B. as Bail for C. whom he has arreſted, this is Ex- 
rortion at the Common Law. Steteſtury v. Smith, H. 33. Geo. 2, 2 Burr. 924——As to Fees, 
A Receiver of Feefarm-Rents can take only 4d. for one Acquittance (tho* for ſeveral 8 


Bailiff of an Hundred colore Officii, without (a) ſhewing for what he took it; 


as of . 9%.  _ 


EX T..0' & 0.106: 


as being due to him as Bailiff, in which Cale the Taking could not be and jr the 
otherwiſe expreſſed, | Party brings 
„ : a the Acquit- 
rance ready written, he muſt ſign it gratis ; and if the Party tenders his Rent, and refuſes to pay 
for the Acquittance, the Receiver cannot diſtrain for both, Roberts v. Middleton, p. 1741. 


Bunb. 348. 


Fairs and Markets. 


(A) Of the Right to a Fair oz Market. 455. 
And herein, 


1. How a Right to a Fair or Market muſt firſt 
commence. 455. 

2. Of the Owner's Remedy for a Diſturbance in 
the Enjoyment of them. 455. 


(B) Of he Manner of holding Fairs and Markets. 
456. 


And herein, 


1. In what Place they are to be held. 456. 
2. At what Time they are to be held. 456. 
3. How long to continue. 457. 


(C) Of the Duty and Power of Owners of Fairs 
and Markets in Things incident to them. 


457» 
D) Of the Toll and other Vuties which Owners of 
Fairs and Markets are intitled to. 458. 


And herein, 


1. Where ſuch Tolls, Sc. ſhall be ſaid to be rea- 
ſonable and legally due. 458. 
2. What Perſons are exempt from Payment there- 


of. 459. 


(E) Dow far a Sale in a Fair oz Market · overt 
changes the Property of a Thing ſold therein. 


459. 
(A) Ot 
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FAIRS anv MARKETS. 


rage 455 (A) Of the Right to a Fair oz Market: And heren 
„„ a Right to a Fair or Market muſt firſt commence. 


HE firſt Inſtitution of Fairs and Markets ſeems plainly to be for tt 
= better Regulation of Trade and Commeree, and that Merchants any 
EE Traders may be furniſhed with ſuch Commodities as they wart ꝝ 
(a) Vide, the (a) a particular Mart, without that Trouble and Loſs of Time which mut 
1 K 2 P. & neceſſarily attend travelling about from Place to Place; and the! efore, 2 
M. c. 7. this is a Matter of univerſal Concern to the Commonwealth, fo it hath 2. 
which aſ- ways been held, that no Perſon can claim a Fair or Market, unleſs it h 
den the by Grant from the King, or by Preſcription, which ſuppoſes ſuch : 


Reaſon of 
the Decay of Grant. 


Trade in 
Cities and Towns, to Perſons not ſelling their Goods in Fairs and Markets, and enacts, that at 


Country People ſhall ſell in ſome open Market, &c, & wide 2 Lev. 89. and does not projibj 
Inhabitants of one Market Town to fell in another, 


3 Mod. 127. And therefore if any Perſon ſets up any ſuch Fair or Market without th: 
King's Authority, a Que Warrants lies againft him, and the Perſons why 
frequent ſuch Fair, Ec. may be puniſhed by Fine to the King. 

3 Lev, 222. Alſo it ſeems, that if the King grants a Patent for holding a Fair or 
Market, without a Writ Ad gu9d dammum executed and returned, that the 
ſame may be repealed by (5) Scire facias ; for though ſuch Fairs and Mark- 

Alte Of Nu. ets ale a Benefit to the Commonwealth, yet too great a Number of then 

fance, Quad may become Nufances to the Public, as well as a Detriment to thoſe who 

permittat, &c. have more antient Grants. , 


as well as by 
Scire facias, for which vide Dyer 197, 276. 2 Inſt, 406. 


(5) Or by 


3 Lev. 220, So where a Writ of Ad quod damnum is deceitſully executed, as where 
22 1 TheKing J. S. intending to get a Patent for a Market every Tueſday in Chathan, 
EY ver hich is within a Mile and a half of Rocheſter, in which there is a Market 
2 Vent. 344. every Wedneſday and Friday, took out a Writ of Ad quod damnum, which 
EE was executed the ſame Day it bore Tefle, and thirty Miles from Rocheſter, 

without Notice to the Mayor, Cc. of Rochefler ; and the Patent obtained 


thereupon was repeated by Scire facias. 


2. Of the Owner's Remedy for a Diſturbance in the Enjoyment of them. 


22H.6.14.b, It ſeems clearly agreed, that if a Perſon hath a Right to a Fair or Mar- 
41E.3.24.b. ket, and another erects a Fair or Market ſo near his, that it becomes a 
2 Rol. Abr. Nuſance to his Fair, Ec. that for this Detriment and Injury done him, an 
(erbat Action on the Caſe lies; ſor it is implied in the (c) King's Grant, that i 
where a Pa- ſhould be no P rejudice to another, | 

tent is grant | | 

ed to the Prejudice of the Subject, the King of Right is to permit him, upon his Petition, to uſe 
his Name for the Repeal of it in a Scire facias at the King's Suit, and to hinder Multiplicity of 
Actions upon the Caſe, 2 Vent, 344. 


Saund, - Alſo, although the new Market be held on a different Day, yet an 
= a Action ot the Caſe lies for this, by ſoreſtalling the ung Marke, 
Tard and 5 ä 
Ford adjudged. Mod. 69. S. C. 10 Mod. 258, 260, 354. 11 Mod. 67, pl. 8. 

. may 
FP 
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ſach Place they will. 


FAIRS and MARKETS 
may be a greater Injury to the Owner than if held on the ſame Day with 


his. 3 
# If a Man hath a Fair or Market, and a Stranger diſturbs thoſe who are 1 
oming to buy or ſell there, by which he loſes his T | Page 456 
coming to buy or ſell there, by which he loſes his Toll, or receives ſome RCI. Abt 
(a) Prejudice in the Profits ariſing from his Fair, Ic. an Action on the 15. 
Caſe lies . 2 Vent. 26, 
| OP 28. S. C. 
cited, and admitted to be Law. (a) In cafe the Plaintiff declared, that he was Lord of the 
Manor of, c. and had a Market, &c, and that all Butchers, &c. 6ught to ſell in the High Street 
upon the Stalls of the Plaintiff, paying 14. and that the Defendant was a Butcher, and ſold, &c, 
in his own Houſe occu/rc 5 and the Defendant pleaded, that he was an Houſholder, and that Time 
out of Mind every Houſholder in, &c. had uſed to ſell, Sc. in their own Houſes, 8 Co. 127. 
cited, and held no good Flea. 


80 if upon a Sale in a Fair a Stranger diſturbs the Lord in taking the 9 H. 6. 45. 
Toll, an Action upon the Caſe lies for this. _ _ 


(B) Of the Manner of holding Fairs and Markets: 
And heretn, 


r. In what Place they are to be held. 


HE King is the ſole Judge where Fairs and Markets ought to be 3 Mod. 125. 
T kept; and therefore it is ſaid, that if he grants a Market to be kept See 2 Rol. 
in ſuch a Place, which happens not to be convenient for the Country, yet Abr. 140. 
the Subjects can go to no other; and if they do, the Owner of the Soil 
where they meet is liable to an Action at the Suit of the Grantee of the 
Market. 8 a | 

But if no Place be limited for keeping a Fair by the King's Grant, the 3 Mod. 198, 
Grantees may keep it where they pleaſe, or rather where they can moſt ſaid by Ch, 
conveniently ; and if it be ſo limited, they may keep it in what Part of Ju: vines: 

By the 13 E. 1. cap. 5. No Fairs or Markets ſhall be kept in Church- 

* yards,” 


2. At what Time they are to be held. 


By the 27 H. 6. cap. 5. Fairs and Markets on the principal Feaſts, 
« vis. Aſcenfion-Day, Corpus Chriſti-Day, Whitſunday, Trinity-Sunday, and 
* all other Sundays, the Aſſumption of our Lady, Ail-Saints, and Good- 
Friday, ſhall ceaſe from all ſhewing of Goods and Merchandizes, neceſ- 
ſary Victuals only excepted ; upon Pain of Forfeiture of their Goods 
* ſhewed, (5) the four Sundays in Harveſt excepted ; and the Fairs or ) But vide 


„Markets, which are granted to be holden on theſe Feſtivals, may be the Statute 


* holden within three Days before or after. 1 Car. 1. 

C. 1, and 
29 Car, 2. c. 7. by which it is enacted, that no Perſons whatſoever, above fourteen Years old, 
ſhall exerciſe any worlcly Labour, Euſineſs or Work of their ordinary Calling, on the Lord's Day, 
(except Works of Neceſlity and Charity, and the Dreſſing and Selling of Meat in an Inn and Vic- 
tualling-houſe, for thoſe who cannot otherwiſe be provided); on Pain of torfziting five Shillings; 
and no Perſon ſhall publickly cry or expoſe to Sale any Goods whatſoever on this Day, (except 
Milk, which may be ſold before Nine ir. the Morning and after Four in the Afternoon) ; on Pain 
of forfeiting the ſame. Vide 11 & 12 W. z. c. 24. f. 14. whereby Mackarel nay be ſold before or 
«fter Divine Service ; and by g Ann, c. 23, Coachmen or Chairmen may ply on the Lord's Day, 


Ver, II, Kk 3. How 
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FAtRG an MARKETS. 


*Page 457 How long to continue. 


By the 2 E. 3. cap. 15. it is eſtabliſhed, “ That it ſhall be commanded 
eto all the Sheriffs of Ergland, and elſewhere, where Need ſhall require 
« to ery and publiſh, within Liberties and without, that all the Lord; 
„ which have Fairs, be it for yielding certain Ferm for the ſame to the 
« King, or otherwiſe, ſhall hold the ſame for the Time they ought to hold 
„it, and no longer, that is to ſay, ſuch as have them by the King's Char. 
« ter granted them, for the Time limited by the ſaid Charters ; and alſo 
they that have them without Charter, for the Time that they ought 1 
« hold them of Right; and that every Lord, at the Beginning of his Fair, 
« ſhall there do, cry and publiſh, how long the Fair ſhall endure, to the 
Intent that Merchants ſhall not be at the ſame Fairs over the Time ſo 
„ publiſhed ; upon Pain to be grievouſly puniſhed towards the King; nor 
«*« the ſaid Lords thall not hold them over the due Time, upon Pain to 
ſeiſe the Fairs into the King's Hands, there to remain till they have 
« made a Fine to the King for the Offence, after it be duly found that 
the Lords held the ſame Fairs longer than they ought, or that the Mer- 
e chants have continued above the I une fo cryed and publiſhed.” 

And by the 5 E. 3. cap. 5. reciting, that by the above-mentioned Statute 
2 E. 3. called the Statute of Northampton, there is no certain Puniſhment 
« ordained againſt the Merchants if they ſell after the Time, it is accorded, 
« That the ſaid Merchants, after the {aid Time, ſhall cloſe their Booths 
and Stalls, without putting any Manner of Ware or Merchandize to ſel 
there; and if it be found that any Merchant from henceforth ſell any 
„Ware or Merchandize at the ſaid Fairs, after the ſaid Time, ſuch Mer. 
«* chant ſhall forfeit to our Lord the King the double Valve of that which 
« is fold, and every Man that will ſue for our Lord the King ſhall be re- 
„ ceived, and alſo have the fourth Part of that which ſhall be loſt at his 


Suit.“ 


(C/ Of the Duty and Power of Owners of Fairs 
and Markets in Things incident to them. 


2 Inſt. 220. F the King grants unto one Fair or Market, he ſhall have, without 

any Words to chat Purpoſe, a Court of Record, called a Court of (4 
(a) That it Pie-powders, as incident thereunto, for that is for Advancement and Ex- 
i as well in- pedition of Juſtice, and for the Supporting and Maintenance of the Fair ot 


(ident to a Market. 
Fir as to a 

Market, but there may be a Court of Piepowders by Cuſtom, without a Fair or Market, as ther: 
may be a Market without an Owner, 4 Inſt. 272, —For the Juriſdifton of this Court, vide under 
Tit. Courts and their Juriſdiction in general. 


mY 


Owners and Governors of Fairs are to take Care that every Thing be 


(5) That ac-{g1q according to juſt (4) Weight and Meaſure, who for that and other 
cording to Purpoſe 
Magna : 

Chara, cap. 25; there ſhall be but one Weight and one Meaſure of Corn, Wine, Brer 2nd 
Ale, and one Yard throughout the whole Realm; but for the ſeveral Statutes regulating wart 


F AIRS ANW OUOMARK ETS. 


purpoſes may appoint a Clerk of the Fair or Market, who is to mark +* 
* and allow all ſuch Weights, and for his Duty herein can only take his, 
reaſonable and juſt (a) Fees. 


age 457 
nd Mea- 
ſures wide 


. 14 E. 3. cap. 
12, 25+ E. 3. C. 10. 27 Z. 3c. 10. 34 E. 3.4 5 13 Rich. 2. c. 9. 8 H. 6. c. 5. 7 H. 7. 
6.40 14 H. 7. c. 4. 12 Hl. 7. c. 5- the Statute called 17 Car. 1.c. 19. and 22. Car. 2. c. 8. and 
vide Dalt. Juſt, c. 112. (a) For this wide 4 Inſt. 274. Moor 523. Salk. 327. 


Fairs and Markets are ſuch Franchiſes as may be forfeited ; as if the 2 Inſt. 220: 
Owners of them hold them contrary to their Charter, as by continuing Finch. 164. 
them a longer Time than the Charter admits, by Diſuſer, and by extort- 3 Mod. 108. 


ing Fee and Duties where none are due, or more than are juſtly due. 5 * 


(b) Of Toll and other Duties which Owners of 
Fairs and Warkets are intitled to: And herein, 


1. Where ſuch Tolls ſhall be ſaid to be reaſonable and legally due, 


(b) LL payable at a Fair or Market is a reaſonable Sum of Money, 1 
due to the Owner of the Fair or Market, upon Sale of Things, yon —— 
tollable within the Fair or Market, or for Stallage, Piccage, or the like. (8) Toll is a 


general 
Word which comprehends all Duties and Payments at a Fair or Market, and therefore a Grant to 
be diſcharged of Toll diſcharges a Man from Piccage and Stallage. Palm. 78. 2 Lutw. 1519.— 
Piccage is a Sum of Money paid for Leave to dig the Ground to ere a Stall. Palm. 77.—Stallage 
is a Sum of Money paid for Leave to ered a Stall, or to remove a Stall from one Part of the Fair 
to another. Palm. 77.—But for the different Kinds of Tolls, vide 2 Rol. Abr. 522, Mod. 47, 
231. 2 Mod. 143- Ld. Raym. 38 5. 4 Mod. 319. 2 Show 34. pl. 26. 


Toll is a Matter of private Benefit to the Owner of the Fair or Market, 
and not incident to them ; therefore if the King granrs a Fair or Market, 
and grants no Toll, the Patenree can have none, and ſuch Fair or Market I and 
is counted a free Fair or Market. Whee!hbeuſe, 

2 Inſt, 220, 
S. P. 2 Lutw. 1336. S. P reſolved, 7 Mod. 12. 2 Sra. 471. [Toll is not incident of com- 
mon Right to a Fair, and if it he a new Fair Cuſtom cannot ſupport it, Sra. 1171.— kErecting 
aStall in a Market is not of common Rig'it, and the Stall-Keeper muſt compound as he can. The 
Mayer of Northampton v. Ward, M. 19 Geo. 2. Stra. 1238, Wils, 107. ] 


Cro. Eliz. 


Alſo if the King, at the Time he grants a Fair or Market, grants a Toll © 
and the ſame is (c) outrageons and exceſſive, the Grant of the Toll is void, , Lutw. 


and the ſame becomes a free Fair or Market. 1336. 
(e) That the 


Reaſonableneſs of every Toll muſt be determined by the Diſcretion of the Judge. 2 Inſt. 222. 


But the King, after he has granted a Fair or Market, may grant that 2 Inſt. 221. 
the Patentee may have a reaſonable: Toll; but this muſt be in Conſider- 
ation of ſome Benefit accruing from it to thoſe who trade and merchandize 
in ſuch Fair or Market. : 
No Toll ſhall be paid for any Thing brought to the Fair or Market, 2 Inſt. 22 f. 
before the ſame is ſold, unleſs it be by Cuſtom Time out of Mind, and 


upon ſuch Sale the Toll is to be paid by the Buyer; and therefore my 
| K k 2 | Lord 
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Lord Cole ſays, that a Fair or Market by Preſeription is better than one 

Grant. | | 
And by Weſtm. 1. cap. 31. tonching them that take outrageous Toll 
contrary to the common Cuſtom of the Realm in Market- Towns, it * 
rovided, ** That if any do ſo in the King's Town, which is let in Fee. 
* Page 459 « Farm, the King ſhall (a) ſeiſe into his own Hand the Franchiſe of the 
boy 19 Minn Market ; and if it be another's Town, and the ſame be done by the 
tended upon Lord of the Town, the King ſhall do in like Manner; and if it be done 
Officefound, © by a "Bailiff or any mean Officer, without the Commandment of his 
2 Inſt. 221. Lord, he ſhall reſtore to the Plaintiff as much more, for the outrageous 
„Taking. as he had of him, if he had carried away his Toll, and ſhall 

&« have ſorty Days Impriſonment.” | 

But where by Cuſtom a Toll is due upon the Sale of any Goods in x 


103, 10% Fair or Market, and he who ought to pay it refuſes, an (5) AQtion on the 
106. Caſe lies againſt him. 
(6b) Vide 


2 Lev, 400. Toll is 2 a Debt, for which Debt or an Afſumpfit lies. [ The Owner of a Market 
cannot diſtrain for Toll the Goods brought there to be fold, as Damage feaſant, but he has an Ac - 
tion for the Toll, Ld, Ray m. 1539. ] 


2. What Perſons are exempt from Payment of Toll, 


2 Inſt. 221. Tf the King, or any of his Progenitors have granted to any to be dif. 
for the Writ charged of Toll, either generally or ſpecially ; this Grant is good to dif. 
=P = ol charge him of all Tolls to the King's own Fairs or Markets, and of the 
F. N. B. 503. Tolls, which rogether with any Fair or Market have been granted after ſuch 
& vid Grant of Diſcharge ; but cannot diſcharge Tolls formerly due to Subject 
—_ 34. either by Grant of Preſcription. 

26. 
2 Inſt, 227, Alſo the King himſelf ſhall not pay Toll for any of his Goods; and if 

any be taken, it is puniſhable within the Statute Weſtm. 1. cap. 31. 

4 Inſt. 269. Ss Tenants in Antient Demeſne are free and quit from all Manner of 
s Inſt. 221, Tolls in Fairs and Markets, whether ſuch Tenants hold in Fee, for Life, 

oll Abr. - 
321, Years, * * Will. a . . 

But this Privilege does not extend to him who is a Merchant, and gets 

F. N. B. 228. hi; Living by Buying and Selling, but is annexed to the Perſon in Reſpet 


2 Leon. 191. 


ro. Eliz, of the Land, and to thoſe Things which do grow, and are the Produce of 
227, the Land, | 


2 Inſt, 221. 
Rol. Abr. 321. 2. And how this Exemption muſt be ſet forth in Pleading, wide 2 Lutw. 
1144. [By Charter H. 1. all the Men of London, and all their Goods ſhall be free from Scot 


and Lot, Dane Gilt, and Murder, And from all Jol, Paſſage and Laſtage, and all other Cuſtoms 
through all England, and the Ports of the Sea. So by Charters 11 H. 3. and 50 H. 3. wide 4 Inft, 
252, So by Charter> H 2, and 1 Jebn; and alſo that they ſhall be tree from Brid-Toll, &. 


Vide Priv. Lond. 4. See farther Com, Dig. 4 V. 162.] 


„ 


(F) How far a Sale in a Fair oz Market⸗overt 
changes the Pzopertp of a Thing fold therein. 


T OR che Encouragement of Trade, and to render Contracts in Fair 
kl 2 5 F and Markets ſecure, by the Common Law, every Sale made in a (0 
Latch 144. | Fair 
2 Inſt, 713. 


(c) That the Law is now ſettled, that a Sale in a Fair where no Toll is paid, is as effectual ts 
-hange the Property as in any other, 2 Inſt. 714. | ; 
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Fair or (a) Market-overt transfers a complete Property in the Thing fold (a) That the 
to the Vendee ; ſo that however injurious or illegal the Title of the Vendor City of Len- 
may be, yet the Vendee's is good againſt all Men. den is a Mar- 

ket-overt 
every Day in the Week, except Sundays, ſo that a Sale on any of thoſe Days has the fume Effect 
as if on a Fair or Market - day in another Place. 2 inſt. 213. Moor 360. S. P. 2 Brownl. 288, 
Godb. 131, 8 Co. 127. a. S. P. | 


But this general Rule, that a Sale in a Market changes the Property, 
muſt be underſtood with the following Reſtrictions: 
1. That this Sale in a Market-overt ſhall not bind the King, although it 2 Inſt. 713. 
bindeth all others, as Infants, Femes Covert, Nen Combos, beyond Sea, or 
in Priſon, and whether they were poſſeſſed of them in their own Right, or 
as Executors or Adminiſtrators. : 
* 2, That though all Fairs and Markets are overt, yet the Sale muſt be, Page 460 


in ſome open Place, as in a Shop, and not in a Warehouſe or other private 5 Co. 83. 
Part of the Houſe, ſo that People who go along may ſee what is a doing; — 


and therefore if the Shop-door or Windows be to ſhut, that the Goods can-Caſę. 

not be ſeen, this alters no Property. And. 344. 
: S. C. and 

S. P. Moor 360. 8. C. andS.P. Poph. 84. 8. C. and S. P. Cro. Eliz. 454. S. P. $ Co, 

127. 8. P. 


3. The Things bought muſt be of the Nature and Quality of thoſe which 
the Buyer deals in, and therefore if Plate, c. are bought in (4) a Serive- Co. 8 
ner's Shop in London, this alters no Property, and the true Owner may $a; of ** 
maintain Trover for them. ket-overt 
determined 

at the Old Baily, by Popbam, Egerton, Anderſon, Brian, and others, Poph. 84. S. C. and 5. P. 
Cro, Eliz. 454. S. C. and S8. P. by the Name of the Biſhop of Wercefter's Caſe. And. 344. 8. 
C. and 8. P. Moor 360, 8. C. and S. P. and there ſaid that the Law is the ſame, if Horſes are fold in 
Cheapfide, or Shop Goods in Smithfield, Cro. Jac. 68, 69. Taylor and Chamber, S. P. adjudged. (5) 
And by the 1 Jac. 1. c. 21. it is enacted, That no Sale, Exchange, Pawn, or Mortgage of any 
Jewels, Plate, Apparel, Houſhold-ſtuff, or other Goods, of what Kind, Nature or Quality ſoever 
the ſame ſhall be of, and that ſhall be wrongfully or unjuſtiy purloined, taken, robbed or ſtolen 
from any Perſon or Perſons, or Bodies Politic, and which at any Time hereafter ſhall be ſold, ut- 
tered, delivered, exchanged, pawned, or done away within the City of Leaden, or Liberties 


thereof, or within the City of Weftminfter in the County of Middleſex, or within Seurbwoark in the 
County of Surry, or within two Miles of the ſaid City of London, to any Broker or Brokers or 


Pawntakers, by any ways or means whatſoever, directly or indirectly, ſhall work or make any 
Change or Alteration of the Property or Intereſt of and from any Perſon and Perſons, or Body 
politic, from whom the ſame Jewels, Plate, Apparel, Houſhold-ſtuff or Goods, were or ſhall be 
wrongfully purloined, taken, robbed or ſtolen. 


4. The Goods muſt be ſold, and a valuable Conſideration actually paid 2 Laſt. 713. 
for them. 


5. If the Buyer knows at the Time of the Sale that the Owner hath not ? 3 
the abſolute Property ; this will not bar the Right Owner. —_ FO 
| $.b.S. P. 
6. The Sale muſt be without Covin, or any Combination between the ; jog. 513 
Buyer and Seller, to defraud the true Owner, 2 And, 315. 
and 3 Co. 


7. If a Sale be made of Goods by a Stranger in a Market- overt, whereby 78 · b. S. P. 
the Right of A. is bound ; yet if the Seller acquireth the Goods again, A. * Inſt. 713. 
may take them again, becauſe he was the Wrong-doer, and he thall not 
take Advantage of his own Wrong. 

8. There muſt be a Sale and Contract, and therefore a Sale to a Man of 
his own Goods in Market-overt bindeth not ; and likewiſe a Sale in Market- 
overt by an lafant of ſuch Tenderneſs of Age, as it may appear to the 
Buyer that he is within Age, or by a Feme Covert, if the Buyer know her 
to be a Feme Covert, unleſs for ſuch Things as ſhe uſually trades for, or 


by the Conſent of her Huſband, bindeth nor, 
: 9. The 


2 Inſt. 713. 
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2 inſt.713, 9g. The Contract muſt be originally and wholly made in the Market. 
14. overt, and not to have the Inception out of the Market, and the Conſum. 
mation in the Market. | 

10. The Sale mult not be in the Night, but between Sun-riſing and Sun- 
ſet; but a Sale made in the Night is good to bind the Parties, but not a 
Stranger. 

Here alſo we muſt obſerve, that at Common Law there was no Reſtitu- 
r N tion of Goods ſtolen on any Proſecution whatſoever, except on an (5) Ap. 
62, 460. 'peal of Larceny ; but to reinedy this Inconveniency, and to encourage the 
Stavnds, Proſecuting of Felons, 

P. C. 69. 
Hale's F. C. 212. Latch 144, (5) For this wide 2 Hawk. P. C. 270, 171. 


2 Inſt. 714. 


By the 21 H. 8. cap. 11. it is enacted, . That if any Felun or Felons 
* do rob, or take away any Money, Goods or Chattels, from any of the 
* King's Subjects, from their Perſons, or otherwiſe within this Realm, 
“and thereof the ſaid Felon or Felons be indiQted, and after arraigned 
Page 461 © of the ſaid Felony, and found guilty thereof, or otherwiſe attainted 
* by Reaſon of Evidence given by the Party ſo. robbed, or Owner of the 
„ {aid Money, Goods or Chattels, or by any other by their Procurement, 
* that then the Party ſo robbed, or Owner, ſhall be reſtored to his 
* ſaid Money, Goods and Chattels, and that as well the Juſtices of Gaol- 
Delivery, as other Juſtices before whom any ſuch Felon ſhall be found 
** guilty, or otherwiſe attain:ed by Reaſon of Evidence given by the Party 
* {o robbed, or Owner or by any other by their an have 
« Power by the ſaid Act to award from Time to Time Writs of Re- 
& ſtitution for the ſaid Money, Goods and Chattels, in like Manner as 
„ though any ſuch Felon or Felons were attainted at the Suit of the Party 
a in Appeal.“ TO 
Kelynge 35, Since this Statute it hath bcen the PraRice to reſtore the Goods ſtolen, 
OY upon the Conviction of the Offender to the Proſecutor of the IndiQment, 
unt. 7 14. notwithſtanding any Sale of them in a Market overt ; but he can be re- 
ſtored to no Goods but thoſe mentioned in the Indictment. 
As tothe changing the Property of Horſes by a Sale in a Fair or Market 
overt, the ſame 1s provided againſt by the 2 & 3 P. & M. cap. 7. and 
1 Els, 
: Bur more eſpecially by the 31 E!z. cap. 12. by which it is enaQted, 
That no Perſon ſhall, in any Fair or Marker, ſell, give, exchange, or 
„ put away ary Horſe, Mare, Gelding, Colt or Filly, unleſs the Toll-n- 
&« ker there or (where.no Toll is paid) the Book-keeper, BailiF, or the chief 
&« Officer of the ſame Fair or Market, ſhall and will take upon him perfec! 
Knowledge of the Perſon that ſo ſhall ſell, or offer to ſell, give, or ex- 
« charge any Horſe, Sc. and of his true Chriſtian Name, Surname, and 
place of Dwelling or Reſiarey, and re enter all the fame his Knowledge 
* in a Book there kept for Sale of Horſes, or elſe that he ſo felling or of- 
« fering to ſell, give, exchange, or put awav any Horſe, Cc. thall bring 
* unto the Toll-taker, or other Officer aforeſaid, of the ſame Fair or Mar- 
„ ket, one ſufficient and credible Perſon, that can, ſhall, or will teſtify 
« and declare uvnto, and before ſuch Toll-taker, Book-keeper, or other 
1 Office, that he knoweth the Party that fo ſe'leth, giveth, exchangeth, or 
„ putteth away ſuch Horſe, c. and his true Name, Surname, Myſtery 
« and Dwcliing Place, and there enter, or cauſe to be entered in the Book 
« of the aid "t o!l-taker or Officer, as well the true Chriſtian Name, Sur- 
« rame, Myſtery, and Place of Dwelling or Refiancy of him that fo 
(0 Fer this © ſelletb, giveth, enchanged, or putteth away ſuch Horſe, Hc. as of (c) him 
vide Palm. | 
484. Jon. 163. 


that 
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« that ſo ſhall teſtify or avouch his Knowledge of the ſame Perſon, and 
« ſhall alſo cauſe to be entered the very true Price or Value that he thall 
„have for the ſame Horle, Cc. and that no Perſon ſhall take upon him 
« to avouch, teſtify or declare, that he knoweth the Party that ſo thall 
« offer to ſell, give, exchange, or put away ſuch Horſe, Ec. unleſs he do 
indeed truly know the ſame Party and ſhall truly declare to the Toll- 
„ taker, or other Officer, as well the Chridian Name, Surname, Myſtery 
« and Place of Dwelling and Reſiancy of himſelf, as of him, of and for 
« whom he maketh ſuch Teſtimony and Avouchment, and that no Toll- 
« taker, or other Perſon keeping any Book of Entry of any Sale, Gifr, 
Exchange, or putting away of any Horſe, c. unleſs he knoweth the 
« Party that ſo ſelleth, giveth, exchangeth, or putteth away any ſuch 
« Horſe, &c. and his true Chriſtian Name, Surname, Myftery, and 
Place of his Dwelling or Reſiancy, or the Party that ſhall and will 
a reſtify and avouch his Knowledge of the ſame Perion ſo ſelling, Cc. 
« any ſuch Horſe, &c. and his true Chriſtian Name, Cc. and ſhall make 
« a perfect Entry into the ſaid Book, of ſuch his Knowledge of the Perſon 
« and of the Name, Cc. and alſo the true Price or Value, that ſhall be 
« bona fid: taken or had for any ſuch Horſe, &c. ſo fold, given, Ec. fo far 
as he can underſtand the ſame ; and then give to the Party ſo buy ing,, page 462 
„c. ſuch Horſe, Cc. requiring, and paying two Pence for the fame, a S 
true and perfe&t Note in Writing, of all the full Contents of the ſame, 
«* ſubſcribed with his Hand, on Pain that every Perſon that ſo ſhall ſell, 
« tc. any Horſe, Cc. without being known to the Toll-taker, or other 
Officer, or without bringing ſuch a Voucher or Witneſs, cauſing the 
* {ame to be entered as aforeſaid, and every Toll-raker, Book-keeper, or 
other Officer of Fair or Market offending in the Premiſſes, contrary to 
the true Meaning aforeſaid, ſhall ſorſeit, for every ſuch Default, the 
Sum of 5/. but alſo that every Sale, Gifr, &c. of any Horſe, &c. 
not uſed in all Points according to the true Meaning aforeſaid, ſhall be 
void, the one half of all which Forfeiture to be to the Qyeen's Majeſty, 
her Heirs and Succeflors, and the other half to him or them that will 
ſue for the ſame. 
And by Sed. 4. ic is enacted, That if any Horſe, fc. ſhall be ſtolen, 
anch afterwards ſhall be ſold in open Fair or Market, and the ſame ſhall 
* be nſed in all Points and Circumttances as aforefaid, that yet nevertheleſs 
the dale of any ſuck Horſe, A. within fix Months next after the Felony 
done, thall not take away the Property of the Owner from whom the 
'* ſame was ſtolen, fo as Claim be made within fix Months by the Party 
* from whom the ſame was ſtolen, or by his Executors or Adminiſtrators, 
* or by any other by any of their Appointment, at or in the Town or Pa- 
* riſh where the ſame Horſe, We. thall be found, before the Mayor or 
other Head Officer of the ſume Town or Paruh, if the ſame Horfe, &c. 
happen to be found, in any 'Fown Corporate or Market Town, or elſe 
before any Juſtice of Peace of that County near to the Place where ſuch 
* Horſe, c. ſhall be found, if it be out of a Town Corporate or Market- 
** Town, and fo as Proof be made within forty Days then next enſuing, by 
two ſufficient Witneſſes to be produced and depoſed before ſuch Head 
* Offcer or Juſtice, (who by virtue of this Act hall have authority to mini- 
** ter an Oath in that Behalf) that the Property of the ſame Horfe, &c. fo 
claimed, was in the Party, by or from wham ſuch Claim is made, and 
* was ſtolen from him within fix Months next before ſuch Claim or any 
* ſuch Horſe, c. but that the Party, from whom the ſaid Horſe, Qc. 
* was ftolen, his Executors or Adminiſtrators, ſhall and may, at all Times 
after, notwithſtanding any ſuch Sale or Sales in any Fair or Market 
thereof made, have Property and Power to have, take again and enjoy 
the ſaid Horſe, &c. upon Payment or Readineſs or ofter to pay the 
60 Party 
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<< Party, that ſhall have the Poſſeſſion and Intereſt of the ſame Horſe, e. 
if he will receive and accept it, ſo much Money as the ſame Party ſhall 
depoſe and ſwear beſore ſuch Head Officer or Juſtice of Peace, (who by 
« virtue of this Act ſhall have Authority to miniſter, and give an Oath 
in that Behalf), that he paid for the ſame bona fide, without Fraud or 
Colluſion.“ 

[There cannot be a Market Overt for Pawning. Hartop v. Hoare, P. 16 
Geo. 2. Stra. 1187. 1 Wills, 8, 3 Athyns 44. 


*Page 463 EW &. -S- 


EFES are certain Perquiſites allowed to Officers who have to do with 
F the Adminiſtration of Juſtice, as Recompence for their Labour 
and Trouble; and theſe are either aſcertained by Acts of Parlia- 
ment, or eftabliſhed by ancient Uſage, which gives them an equal Sancti- 
on with an AQ of Parliament. 
Of theſe there are ſeveral Kinds; but we ſhall only conſider thoſe about 
which there hath been moſt Controverſy i in our Books, under the following 
Heads ; 


(A) In what Caſes a Fee ſhall be ſaid to be due, 


403+ 
(B) Bow much ſhall be ſaid to be due. 464. 
(C) At what Time it ſhall be ſaid to be due. 466. 
(D) In what Court Fees are to be recovered. 468, 


(A) Jn what Caſes a ce ſhall be ſaid to be due, 


Co. Lit. 368. T Common Law no Officer, whoſe Offce related to the Adminiſtra- 
2 Inſt. 176. tion oſ Juſtice, could take any Reward for doing his Duty, but what 
208.9. he was to receive from the King. 
And this fundamental Maxim of the Common Law is confirmed by Weſtm. 
1, cap. 26. which enacts, That no Sheriff, nor other (a) Ring Officer, 


40 ſhall 


theators, Coroners, Bailiffs, Caolers, the King's Clerk of the Market, Aulneger, ard other infe- 
rior Miniſters and Officers of the King, whoſe Offices do any way concern the Adininiſtration or 
Executors of Juſtice. 2 Inſt, 20g. And according to my Lord Cole, by ſome Opinions, it 


2 In, tot he King's Heralds, for they are the King's Miniſters, and were long before this A, 
2 Inſt, 2oc. 


% 


8 


4 ſhall take any Reward to do his Office, but ſhall be paid of that which 
« they take of the King; and that he who ſo doth hall yield twice as much, 
« and ſhall be punithed at the King's Pleaſure.” , 

And ſo much hath this Law been thought to conduce to the Honour of 4 Inft. 247. 
the King, and Welfare of the Subject, chat all Preſcriptions whatſoever, Moor 525, 
which have been contrary to it, have been holden void; as where by * _ 09s 
Preſcription the Clerk of the Market claimed certain Fees for the View ,, . * OS 
and Examination of all Weights and Meaſures, and it was held merely ' 


wid. 

But it hath been holden, that the Fee of 204. commonly called the 21 H. 7. 17. 
Bar-Fee, which hath been taken, Time out of Mind, by the Sheriff, of z Ink, 210. 
every Priſoner who is acquitted ; and alſo the Fee of one Penny, which Stamt. P. C. 
was claimed by the Coroner of every Viſne, when he came before the 
Juſtices in Eyre, are not within the Meaning of the Statute, becauſe 
they are not demanded of the Sheriff or Coroner for doing auy Thing 
relating to their Offices, but claimed as Perquiſites of Right belonging to Page 464 
them. | 
Alſo it is holden by my Lord Coke, that within the Words of the Sta-2 loft. 533. 
tute 34 E. 1. which are Nullum tallagium wel auxilium, per nos vel per here- 
des noftros, in regno neftro, ponatur ſeu levetur, fine voluntate & aſſenſu Ar- 
chiep.ſcoporum, Epiſcoporum, Cumitum, Baronum, Militum, Burgenſium & 
alirum Liberorum com. de regno noftro, no new Offices can be erected with 
new Fees, or old Offices with new Fees ; for that is a Tallage upon the 
Subject, which cannot be done without common Aﬀent by Act of Parlia- 
ment. ER 
(a) But yet it is holden, that an Office erected for the Public Good, (a) Moor 
though no Fee is annexed to it, is a good Office; and (5) that the Party, 808. 
for the Labour and Pains which he takes in executing of it, may maintain a pl. 1094. 


(c) Juantum meruit, if not as a F ee, yet as a competent Recompence for his 1 
88 | (5)Hard.351 


Feale and 


Pricur adjudged. (e) Where A. was libelled againſt in the Eceleſiaſtical Court for Fees, and | 


upon Motion a Prohibition was granted; for no Court has a Power to eſtabliſh Fees ; the Judge 
ot the Court may think them reaſonable but that is not binding; but if in a Quantum meruit a 
Jury thiak them reaſonable, then they become eſtabliſhed Fees, Salk, 333. pl. 11. Gifard's 
Caſe, Wt 


All Fees allowed by Acts of Parliament become eſtabliſhed Fees, and the 2 Inſt. 210. 
ſereral Othcers intitled to them may maintain Actions of Debt for them. 

Alſo ſuch Fees as have been allowed by the Courts of Juſtice to their Of- 21 H. 7. 17. 
ficers, as a Recompence for their Labour and Attendance, are eſtabliſhed Co. Lit. 368. 
Fees; and the Parties (4) cannot be deprived of them without an Act of 1 
Parliament. | TR 

Where a Fee is due by Cuſtom, ſuch Cuſtom, like all others, muſt be Hob. 175. 
reaſonable ; and therefore where a Parſon libelled in the Spiritual Court Rol. Abr. 
for a Burying-Fee due to him for every one who died in his Pariſh, though 557, 559- 
buried in another; and the Court held this unreaſonable, and a Prohibition S. C. 
was granted, anoges. 

So where a [rench Proteſtant had his Child baptized at the French Church 5 IK. 222 pl 
in the Sawey, and the Vicar of St. Martins, in which Pariſh it is, together SINE 
with the Clerk, libelled againſt him for a Fee of 2s. 6d. due to him, and gaux ver. 
1s. for the Clerk; and a Prohibition was granted; and in this Caſe it was Dr.Lancafer. 


held by Holt, that no Fee could be due but by Cuſtom, and that a Cuſtom 12 Mod. 171. 


for any Perſon to take a Fee for Chriſtening a Child, when he does not Chriſ- 
ten him, is not good ; and that the Vicar, if he had a Right to Chriſten, 
ſhould have libelled for that Right. | 


(B) how 


10 Co. 102. a. 
Co. Lit, 308. 


1 


3 


(B) Bow much hall be ſaid to be due, 


ERE we muſt obſerve in general, that it is Extortion for any Officer 
to take more for executing his Office than is allowed by AR of Par. 


liament, or is the known and ſettled Fee in ſuch Cafe. + 


+ See ante 
454. n. 


But in this Place we ſhall only take Notice of the Fees of Sheriffs ſq 


Executions, about which there ſecms to have been the moſt Controverſies in 
our Books, 


*Page 465 


(a) In the it 
printed Sta- 
tutes this 4 
Act is called a. 
29 Elix. but . 
by the Par- 
liament Roll © 

id is thezsth,“ 
and ſo ought 40 
to be recited, cc 


[And this (e 
Obſervation ,, 
is right, be- 
cauſe the 

Roll has 

been ſearch- 0 
ed in a mo- 40 


66 


Sheriff, Bailiff of Franchiſes or Liberties, 


And tor this Purpoſe we ſhall recite the (a) 28 Flix. cap. 4. by which 
is enacted, * That it thall not be Jawful to or for any Sheriff, Under. 
nor for any of their or 
either of their Officers, Miniſters, Servants, Bailiffs or Deputies, nor 
for any of them, by Reaſon or Colour of their or either of their Office 
or Okces, to have, receive or take of any Perſon or Perſons whatſoever, 
directly or indireCt!y, for the ſerving and executing of any Extent or 
Execution upon the Body, Lands, Goods or Chattels of any Perſun or 
Perſons whatſoever, more or other Conſideration or Recompence than in 
this preſent Act is and ſhall be limited and appointed, which ſhall be 
lawful to be had, received and taken ; that is to fay, twelve Pence of 
and for every twenty Shillings, where the Sum exceederh not one hundred 
Pounds; and Six-pence of and for every twenty Shillings, being over 
and above the ſaid Sum of 1007. that he or they ſhall ſo levy or extend, 
and deliver in Execution, or take the Body in Execution for, by Virtue 
and Force of any ſuch Extent or Execution whatſoever; upon Pain and 
Penalty that all and every Sheriff, Under-Sheriff, Bailiff of Franchiſes 
and Liberties, their and every of their Miniſters, Servants, Officers, 
Bailiffs or Deputies, which at any Time ſhall directly or indirectly do the 


eee, „ contrary, ſhall loſe and forfeit to the Party grieved his treble Damages; 
to be the and ſhall forfeit the Sum of 40 for every Time that he, they, or any 
28th, ] of them, ſhall do the contrary ; the one Moiety thereof to be to our 
0 Sovereign Lady the Queen, her Heirs and Succeſſors; and the other 
« Moiety thereof ro the Party or Parties that will ſue for the ſame by any 
« Plaint, Action, Suit, Bill or Information, wherein no Effoign, Wager 
„% of Law or Protection ſhall be allowed. 
„Provided always, that this Ad, or any Thing therein contained, ſhall 
not extend to any Pees to be taken or had tor any Execution within any 
«© City or Town Corporate.“ 
In the Conſtruction of this Statute the followi ing Points have been 
Moor $54 —_ : 
ol. 2168. That though the Words of the Statute are, that it ſhall not be lawſul 
Probey and for os Sneriff to take any more, or greater Fee, than by the Act is limited, 
Lumley. F&c. that herein by Implication at leaft, if not by expreſs Words, a Right 
acgudg*d. i, ziven the Sheff to demand thoſe Fees mentioned in the Starute ; ; and 
444 . co: nequently that he may, as in all Caſes where a Statute creates a Debt or 
Pals. 4 Duty, (6) maintain an Action of Debt for them. 
Salk. 337, : 
S. b. admitted, & wide Cro, Eliz.. 335. () but he cannot take a Bond for his Fees, though 


he takes it for no more than the Statute aliows, and bring Debt on that. Winch, 51, 52, Civ, 


Jac, 103. Cro. Car. 286. 

Poph. 173. 2. It hath been adjudged, that the Sheriff ſhall have a Shilling per Pound 

— * ver. for the firſt Hundred, and Six-pence per Pound for every other Pound ex- 

ejey 

Hill, 1 Car. ceeding 

1. Latch 17. 

18, 52, Palm. 399, 400. Bendl. 155, Noy. 75. 8. C. adjudged by three Jadges againſt 
Crs, 


F 


ceeding a Hundred; and not Six-pence for every Pound where the whole cu. c. J. 
Debt happens to exceed a hundred Pound; for by this ConftruQion the Cro. Car. 
Sheriff would have leſs where the Debt was 1991. than if it were but 1001. 286 7- 

and the Intention of the Statute was to allow Sheriffs ſuch reaſonable Fees 2 and 
25 would incourage them to diſcharge this Branch of their Duty ſo much ae ke wy 
froured by the Law, with Vigour and Succeſs ; who before were back- Tin. —_ 
ward and intimidated, by Reaſon of the Dangers they run from Eſcapes, Car. 1. 


Gr. from engaging herein; and therefore it has been held the moſt 1 Jones. 


IL . . . 307. 8. 8 
reaſonable Conſtruction to allow them their Fees in Proportion to ſuch g hiv * 


Danger. and affirmed 
a on a Writ of 
Error. Salk. 331. S. P. admitted to be Law, & wide Cro. Eliz, 263-4, 


3. It hath been reſolved, on the Proviſo of the ſaid Statute, that it ſhall *Page 466 
nor extend to any Fees to be taken for any Execution within any City Latch 17 
or Town Corporate; that this muſt be intended of Executions on ſudg- 18. : 
ments given in thoſe Courts; and that therefore where a Sheriff executes a Poph. 173. 
Judgment given in Weftminfter-Hall in a City or Town Corporate, he is as alm. 399, 
much intitled to his Fees, purſuant ro this Stature, as if the Execution had Dale. Sherig 
been done in any Part of the County at large; for herein the Sheriff runs 525. 
as great a Riſque, and his Trouble is as great; but where both the Judg-cne. 
ment and Execution are within a limited JuriſdiRion, it cannot be pre- ro. Eliz. 
ſumed to be attended with equal Diſficulty; and therefore the Proviſo in 233" = 
the Statute excludes them. | 5 Mod, 9, 

Where an 

Action of Deht was brought by the Bailiff of the Palace Court of the hiſhop of Rochefter for Fees, 
upon Execution of a Judgment in that Court, purſuant to this Statate; and after Verdict for the 
Plaintiff the Judgment was ſtaid, although it was objected, that the Proviſo in the Statute could 
not extend to it, being neith-r a City nor Town Corporate where the Execution was made ; nor 
was it within the Reaſon thereof, becauſe the Biſhop's JuriſdiQion is as large as his Dioceſe ; 
and the Reafon of the Proviſo, that no Execution Fees thould be taken in Cities and Towns 
Corporate, is from the Narrowneſs of thoſe Juriſdictions, which renders Executions in them 
more caſy and leſs dangerous. Salk. 331. Breckewel and Lect S. C. but no judgment. 


4. It hath been refolved, that the Bailiff of (a) a Liberty, who executes Latch 1g, 
a Judgment given in Weſftmin/ler-Hall, is intitled to the Fees, within the 3% 1. 
Words and Meaning of the Statute ; and not the Sheriff of the County, "be ug 8 
who directs his Precept to him. N 
| Dalt. Sheriff, 
726. S. P. And there ſaid, that the conſtant Practice was ſo, and Noy 27. Cooper and Iles S. 
P. adjudged, for he ſhall anſwer for the Eſcape, &c, and therefore ought to have the Fees. (c) So 
if the Execution of a judgment in J/e/tmixfter be in a City, which is a County of itſelf, the Sheriff 
there ſhall have his full Fees, for he is the proper Otficer to the Courts above. Latch 19, Palm. 
401, Dalt, 527. Cro, Eliz. 263-4. | 


5. It ſeems agreed, that if a Sheriff makes an Extent, and before the Winch. 50, 
Liberate a new Shieriif is choſen, the new Sheriff ſhall have the Fees ap- &“ 509, 
pointed by the Statute, . Sheriff 

26. 

6. It hath been reſolved, that the Statute does not extend to Real Exe- balk 331. 
cutions, ſuch as Habere facias ſeifinam, or Pyſſeſſionem, but only to Executions pl. 6. 
in Perſonal Actions; alſo it is ſaid, that the Statute does not extend to ©*4<9<* and 
Executions upon Statutes Merchant, Recognizances, Ic. and that the Acc“ TT. 
is to be underſtood of Caſes where the Judgment Redditur in Invitum, and 


not by the voluntary Confeſſion of the Party. f + Certainly 
the Sheriff 
is intitled to his Fees on a Judgment by Conſeſſion. 


7. That 


1 8 „ an 


— 


- n 


— mn ETD o + 
— Sn cn od he ww ͤ •ꝛ) - - 


in 

Hetley 52, 7. That for executing a Capias Ullagatum, or for a Warrant to execute it, 
or e or for a Return of it, no Fee 1s due to the Sheriff, becauſe this is at the 

3* + Suirof the King. e's | * 
Salk. 331. 8. It ſeems to have been reſolved, that upon a Capias ad ſatisfaciendum, 
F. the Sheriff ſhall have his Fees for the (a) whole Debt; alſo (6) if one in 

0 But that Execution dies, and a Fieri facias iſſues againſt his Goods, the Sheriff ſhall 

PPP? ©X- have his Fees upon executing the Fieri facias, for his Trouble was as great 
ecuting an fir 
Elegir as at nrit, . 
where per- | 
haps the Land is not worth 4os, itis unreaſonable that the Sheriff ſhould have 6d. for every Poung 
of the Debt, Cro. Jac, 103. per Curiam, & wide Salk, 331. pl. 6. where by Treby Chief Juſtice, 
in ſuch Caſe he ſliali have Fees according to the Sum levied, and not according to the Debt reco. 
vered.— But this is denied by Powe!, becauſe the Varty might detain the Land till he was ſatisfied - 
the entire Debt; and the Plaintiff is by having made his Election barred of all other Executions, 
(5) Vide Skin. 363. pl. 7. | | 


— —_ — 


nnn 


(C) At what Time it ſhall be ſaid to be due. 


Coeli 368, JJ FRE alſo we muſt obſerve, that ic is Extortion for an Officer to 
16C0.102.2, take his Fee before it is due ; and therefore (c) where an Under. 
(e) Salk, Sheriff refuſed to execute a Capias ad ſatisfaciendum till he had his Fees, 
EY pl. 3- the Court held that the Plaintiff might bring an Action againſt him for not 
4) Sowhere doing his Duty, or might pay him his Fees, and then indiet him for (d) 

on a Motion . * 2 

that an'Un- Extortion. 

der Sheriff | | 

might attend for refuſing to execute a Fieri facias till his Shilling and Pence were paid, the Court 
would not grant the Rule, but ſaid it was Extortion, for which he might be indicted. Salk, 
337. Pl. 5. . 


page 467 If a Habeas Corpus ad ſubjiciendum be directed to a Gaoler, he muſt 

Keb. 272, bring up the Priſoner although his Fees were not paid him; and he cannot 

pl. 57. excuſe himſelf of the Contempt to the Court, by alledging, that the Pri- 
ſoner did not tender him his Fees, g os. 

March 89. Alſo it is no Excuſe for not obeying a Writ of Habeas Corpus ad fact 

Keb. 280. endum N recipiendum, that the Priſoner did not tender him his Fees. 

2 Jon, 178, k 

bor Keb 6a 


But for this But if the Gaoler brings up the Priſoner by virtue of ſuch Habeas Cor 
videRol. pus, the Court will not turn him over till the Gaoler be paid all his Fees 
Co. Lit 3. nor, according to ſome Opinions, till he be paid all that is due to him for 
9 Co. 3 the Priſoner's Diet; for that a Gaoler is not compellable to find his Priſoner 
Plow. 68. a, Suſtenance. : 

2 Rol. Abr. 

32. 2 Jones 178. 


Coron If a Perſon pleads his Pardon, the Judges may Infiſt on the uſual Fee of 
1 : Gloves to themſelves and Officers, before they allow it. | 
4E. 4, 10. b. | 
Pulton de pace 88. a. Kelinge 25. 2 Jon, 56, Sid. 452. 


Salk, 332, If an erroneous Writ be delivered to the Sheriff, and he executes it, be 
. ig ſwall have his Fees, though the Writ be erroneous. 
Plummer. | 


It 


FE 1 


1 ſeems to be laid down in the old Books as a Diſtinction, that upon an Popb. 176. 
Extent of Land upon a — the Sheriff is to have his Fees, ſo much Winch 61. 

er Pound, according to the Statute immediately; but that upon an Elegit®: P. and 

uf not to have them (a) till the Liberate. 2 egi there ſaid, 


that the 


55 Sheriff can- 
not take his Salary, appointed by the Statute, till a complete Execution, viz. till the Liberate 


for the Words of the Statute are in the Negative, and do not eſtabliſh the Fees, but only tolerate 
them. (4) And therefore if the Conuzce ſue an Extent, and then refuſe to ſue the Libe. 
rate, to the Intent to defraud the Sheriff of his Fees, the Sheriff may have his Remedy by Action 
on the Caſe. Winch 51. per Hobart, 


But where the Sheriff having executed an Elegit, brought an Action of Salk. 209. pl. 
Debt for his Fees ; and it was objected, that this was not within the Sta- + 333. pl. 
ute, the Execution not being complete, for the Plaintiff could not enters, 
but muſt bring his Ejectment; and it was held by Holt, that there was the 124. a; 
ſame Reaſon for Fees for er vg an Elegit as an Extent ; for upon an 2 Ld. Raym. 
Elegit the Sheriff returns, that he has taken an Inquiſition, extended the 1212. 
Lands, and delivered them to the Plaintiff, and that there is a Liberate in | 
the Body of the Writ of Elegit, on the Return of which the Plaintiff may 
enter ; for by the Return he becomes Tenant by Elegit, and may maintain 
an Ejectment, and aſſign his Intereſt upon the Land; but the Defend- 
ant's continuing in Poſſeſſion after the Return of the Writ turns the Plain- 
tif”'s Eſtate to a Right, and therefore he muſt enter to aſſign ; and his 
being put to an Ejectment is no Reaſon, for in Caſe of an Extent upon a 
Statute, where the Liberate is diſtin, he cannot enter by Force; it is 
true he may without Force, and ſo he may here; and Powell ſaid, that 
Extent generally is the Word of the Statute 28 Eliz. c. 4. and that an Ex- 
tent upon an Elegit was an Extent within the Stature, as well as an Extent 


upon a Statute. 


PD) In what Court Feeg are to be recovered. page 468 


A Solicitor in Chancery way exhibit his Bill for his Fees for Buſineſs ven. ,. 
A done in that Court; and ſo he may where the Buſineſs is done in Chan. Ca. 
another Court, if it relates to another Demand the Plaintiff makes in 153. 
Chancery 


But it hath been held, that Chancellors, Regiſters, and Proctors, who 
are Officers of Temporal Profit, and whoſe Fees do not relate to the Juriſ- 4 3 Leon. 
diction of the Spiritual Court, cannot ſue for them in the Spiritual Court. , Rol. Rep. 
. | 59 
Mod. 167. 2 Keb. 615. 3 Keb. 303, 441, 516. 4 Mod. 254. 5 Mod. 242. 10 Mod. 261, 
440. 12 Mod. 583. Ld. Raym. 703. Com. Rep. 18. pl. 11. 2 Stra. 1108. 


As where the Regiſter in the Eccleſiaſtical Court libelled there for 4s, 6d, Salk. 333. 
for his Fees, and proceeded to Excommunication, and the Defendant ſug- 3 IP 
geſted, that the Office of Regiſter was a Temporal Office, and a Freehold, ,- * 
and moved for a Prohibition, which was granted; for the Court hath no 
Power to compel the Party to pay Fees to their Officers, but they muſt 
bring their Quantum meruit; or if the Office be a Freehold, they may bring 
an Aﬀiſe, for the Denial of juſt Fees is a Diſſeiſin; although it was objected. 
that this Caſe differed from that of a Proctor, becauſe a Regiſter is a mere 
Officer of the Court, and the Court may appoint a reaſonable Fee to the 
Officers thar attend them. | a 


1 


Salk. 3 30. pl. So a Prohibition was granted to ſtay a Suit in the Archdeacon of Li: 
2. Geſlin and field's Court, againſt Churchwardens for a Fee for Swearing them and taki 
their Preſentments, becauſe no Fees could be due but by Cuſtom, or for 
Work done, in which Caſe a Quantum meruit lay. 
Hil. 5 Ann. So where the Dean and Chapter of the Cathedral Church of Exeter, 
Dean ahd having the Freehold and Inheritance of the ſaid Church, had by Preſerip- 
_— of tion 10%. for every Corpſe that was buried in the ſaid Church; and the De. 
364 ere fendant's Teſtator being buried there, without their Licence, the Defendant 
Balk. 3 34. pl. refuſed to pay the 10/7. for which they ſued him in the Eccleſtaftical Court, 
13. S. C. and on ſhewing Cauſe why a Prohibition ſhould not go it was urged, that 
none can preſcribe to have a Burying-place in a Cathedral Church, for the 
Pariſhioners have nothing to do with it, nor pay any Tithes to it; but in 
the Pariſh Church to which they pay Tithes and other Duties, there ſuch a 
Preſcription may be good, and in the Church-yard they have à Right to be 
buried without any Preſcription ; but the Court held, admitting that no 
Perſon could preſcribe to bury in a Cathedral Church, and admitting that 
this Fee, like that of 20/. which is uſually paid for burying in the Cathedral 
Church of Weftminfier, is reaſonable, yet it is not of Spiritual Cognizance, 
but is in Nature of a Licence, on which a Quantum meruit may be brought, 
and the conſtant Uſage ro pay ſo much given in Evidence ; and therefore 
the Prohibition was granted. 


me f E L ON V. 


Spelm, Gleſſ. Hoever becomes infamous by the Commiſſion of a Crime which 
werbo Felonia ſubjeQs him to a Capital Puniſhment, is ſaid to be guilty of 
8. _ Felony ; which ex vi Termini, ſays my Lord Coke, ſignifies 


quodlibet crimen felleo ani mo perpetratum, and can be expreſſed by no Peri- 
phraſis or Word equivalent, without the Word Felonice. | 

(a) And Felony is included in (a) High Treaſon, Murder, Robbery, Burglary, 
onto. Rape, Sodomy, Ec. but for theſe we ſhall refer to their proper Heads, 
28 5 and in this Place chiefly conſider it as it is a Violation of a Man's Pro- 
diſcharges perty, known by the Name of Larceny. 

an Indict- | 


_ of High Treaſon, if it wants the Word Proditerie. H. p. C. 11. 3 Inſt. 1 51, Hawk 
5˙ | 


— 


T E. LON I. 
Fot che better Underſtanding whereof we ſhall conſider, 


(A) Of what Nature the Things taken muſt be, 
to conſtitute the Offcuce Felony. 469. 

(B) How far the Goods ongyt to belong to anc- 
ther. 471. 

(C) What ſhall be ſaid to be a felonioug and frau- 

dulent Taking. 472. 

(D) CUhar ſhall be ſaid to be a carrying away. 


474. | 
(E) By whom the Offence may be committed. 


475. | is 
(F) Of what Ualue the Goods muſt be; and here- 7 
in of the Difference between Gzaud and Petit 
Larceny. 475. | | 
* 1 1 — Offender is oz is not excluded his 
ergy. 476. 
(H) here the Offender is to be Tranſpozted. 


478. 


_—_— _ 


— * —  — —_ 


E 


(A) Of what Nature the Things taken muſt be, to 
conſtitute the Offence Felonp. . 8 


ERE it may be proper to take Notice, that in the Times of the 
Military Tenures every Tenant was obliged to attend in the Camp; 

and there being no Proviſion made out of the Public Stock for them, as 
there is now-a-days for our Mercenary Soldiery, it was neceſſary for every 
Freeman to carry with him his own Provifion ; which obliged them to a 
very ſevere and rigid Juſtice upon all Perſons who ſhould violate any Man's 
Property z otherwiſe Camps would have been Scenes of intolerable 
Violence, and every Man would have periſhed by his Neighbour's Sword, 


and not by his Enemies. Hence they learned the Inſtitution of puniſhing 


Theft by Death, and from thence they derived it into their Civil State, 
which conſiſting of the ſame Orders and Conditions of Men, it was ne- 
ceſſary that the fame Meaſures of Juſtice ſhould be uſed both at Home 


_ and-in the Camp ; for they could not underſtand that a Freeman ſhould 


be puniſhed otherwiſe in the Camp than in the Civil State, as they thought 


' Juſtice was the ſame, and could not alter with the Diſtinction of Coun- 


tries and Places; and therefore it is that in this „ Puniſhment our Law Page 470 
differs from the (a) Roman and Meſaick Laws, which only obliges thoſe,  _ p. 
Sort of Offenders to the Reſtitution of four-fold, and Cuſtom hath ap- * 
proved the Method; for ſhould we admit a Reſtitution from ſuch profligate 22. 
Offenders, we ſhould have no End of Rapine and Violence. 

Hence we have the Reaſon of the Diſtinction between the Real and Per- (5) 12 AM. 
ſonal Property, and why our Law does not puniſh the Stealing (6) of 3*- Co 
Corn or Graſs growing, or Apples on a Tree, or (c) Lead on a Churchor 1 

| Houſe . 37. 
| | 13H. 8. 2. 
S. P. C. 25. b. Mod. 89. Allen 83. 2 Keb. $75. Vent. 187. (c) But now by the 


4 Geo. 2. c. 32. every Perſon who (all ſteal or rip, cut or break, with Intent to ſteal, any _ 
. | ron 


| 
| 
' 
| 
| 
| 
| 


— 


F E L O NV. 


| fron Ba-, Houſe with Death; becauſe theſe never came under the Camp Dif: 


on —— cipline; and therefore it was not neceſſary to guard this Sort of Pro. 
doe, or Iron Perty With ſuch Sanguiuary Laws, where the Redreſs may be by a Cuil 
Rail whatſo- Action. = 

ever, being | el , is | 

fixed to any Dwelling horſe, Out-houſe, Coach. houſe, Stable, or other Building uſed or occupied 
with ſuch Dwelling-houſe, or thereunto belonging, or to any otherguilding whatſoever ; or fixed in 
any Garden, Orchard, Court- yard, Fence, or Outlet, belonging to any Dwelling-houſe, or other 
Building, ſhall be deemed and conſtrued to be guilty of Felony ; and the Court, before whom 
ſuch Perſons ſhall be tried, ſhall and hereby have Power to tranſport ſuch Felons for ſeven Years; 
as alſo ſuch Perſons who ſhall be aiding, abetting or affiſting in ſtealing, &ec, or who ſhall buy or 
receive any ſuch Lead, &c. knowing the ſame to be ſtolen. 


Vent. 187. But if they are ſevered from the Freehold, whether by the Owner, ot 
Hawk, P. C. even by the Thief himſelf, if he fever them at one Time and then come 
93. again at another Time and take them, it is Felony. | 
3 Inſt. 109. If a Man take away a Box of Charters, this is not Felony, becauſe they 
H. P. C. 66. are the Muniments of i the Freehold, and relate to the Eſtate at home, and 
not to the Proviſions that were uſed in fupplying the Camp abroad. 
(4) H. P. C. But it is faid, in (d) Hale, to be Felony to take away an Obligation for 
67. Money, and the Reaſon hereof may be, becauſe Securities might be taken 
to anſwer Meney at the Camp from a neighbouring Freeholder ; and 
therefore there was the ſame Reaſon they ſhould be within this Proviſion, 
as that other Chatrels ſhould be protected by the Obligation, being equally 
valuable. | 
Hawk. P. C. But per Hawkins the Things taken ought to have ſome Worth in them- 
93, for ſelves, and not to derive their whole Value from the Relation they bear to 
which are ſome other Thing, which cannot be ſtolen, as Paper or Parchment, on which 
= "a are written Aſſurances concerning Lands, or Obligations, or Covenants, or 
; EG. ather Securities for a Debt or other Choſe in Action; and the Reaſon, be 
Bro. Coron. ſays, wherefore there can be no Felony in taking away any ſuch Thing, 
155. ſeems to be, becauſe generally ſpeaking they being of no Manner of Uſe 
2 Cat. b. to any but the Owner are not ſuppoſed to be ſo much in Danger of being 
rene. 27. flolen, and therefore need not be provided for, in ſo ſtrict a Manner, as 
thoſe Things which are of a known Price, and every Body's Money ; and for 
the like Reaſon it is no Felony to take away a Villein or an Infant in Ward, 
But now by the (e) 2 Geo. 2. cap. 25. it is enadted, That if any Perſon 
* or Perſons ſhall ſteal, or take by Robbery, any Exchequer Orders or 
*« Tallies, or other Orders, inticling any other Perſon or Perſons to any 
„ Annuity or Share in any Parliamentary Fund, or any Exchequer Bills, 
Bank Notes, South-Sea Bonds, Eafi-India Bonds, Dividend Warrants of 
the Bank, Sourh-Sea Company, Eaſ-India Company, or any other Compa- 
„ ny, Society or Corporation, Bills of Exchange, Navy Bills or Debentures, 
*« Goldſmiths Notes for Payment of any Money, or other Bonds or War- 
«* rants, Bills or Promiſſory Notes for the Payment of any Money, being 
* the Property of any other Perſon or Perſons, or of any Corporation ; 
*Page471 „ notwithſtanding any of the ſaid Particulars are termed in Law a Choſe in 
(.) Made © Action, it ſhall be deemed and conſtrued to be Felony, of the ſame 
perpetual by Nature and in * the ſame Degree, and with or without the Benefit 
ig G. 2. c. „of the Clergy, in the ſame Manner as it would have been if 
18. by7 „ the Offender had ſtolen or taken by Robbery any other Goods 
e f %“ Of like Value with the Money due on ſuch Orders, Tal- 
pergn or lies, Bills, Bonds, Warrants, Debentures or Notes, or ſecured 
Perſons ſhall 
falſly make, 


alter, forge, or counterfeit, or cauſe or procure to be falſly made, &c. any Acceptance of any 
Bill of Exchange, or the Number or Principal Zum of any accountable Receipt for any Note, Bill, 
or other Security for Payment of Money ; or any Warrant or Order for Payment of Money, or 
Delivery of Goods, with Intention to defraud any Perſon whatſoever ; or utter or publiſh, as 


true, any falſe, altered, forged or counterfeited Acceptance of any Bill of Exchange, &c, with 


ee 


N tention to defraud, knowing the ſame to be falſe, &c, he or they ſhall be guilty of Felony with - 
<4 Zencſit of Glergy, 7 Geo, 2. c. 22. | 


FE LON FV. 


« thereby,” and remaining unſatisfied ; and ſuch Offender ſhall ſuffer ſuch 

« Puniſhment, as he or the ſhould or might have done, if he or the had 

ſtolen other Goods of the like Value with the Money due on ſuch Orders, 

« Tallies, Bonds, Bills, Warrants, Debentures or Notes, reſpectively, or 

« ſecured thereby, and remaining unſatisfied.” 7 | | 
lt is alſo from the ſtrict Diſcipline that was obſerved in the Camp, that H. p. c. 66. 

the Diſtinction is raiſed concerning Beafts that are Feræ Nature ; for thoſe 7 Co. 18. 


chat are for the Proviſion, of a Man, when reclaimed, are within the Pro- 1 H. 8. * 
10m, 36, 


tection of the Law, and it is Felony to ſteal them, becauſe theſe anſwered the Dal : 
Uſe of the Camp for their neceflary Food and Suftentation ; but Dogs, Cats, 2 3 
Bears, Foxes, Monkeys, Ferrets and the like, that are not uſed for Proviſi- Hawk. P. C. 
on, may be ſtolen without any Danger of Death, for they are not within 93. 

the Inconveniency for which the Law was provided. 

But to ſteal Hawks reclaimed is Felony, (a) becauſe they were uſed for; Inſt. 109. 


the Entertainment of noble and generous Perſons, and were carried into (a) And this 
is alſo made 


the Camp for Diverſion there; and therefore were conſtrued within the, ay b 
ſame Proviſion. N wi. N SJ E. 3. C. 2 
Wherever it is Felony to ſteal Beaſts, it is fo in Relation to the (3) voung, 1a. 109. 
of ſuch Beaſts, becauſe they by Right of Acceſſion follow the Con-14. p. C. 58. 
dition of the Dams. (5) But it is 

MEMO not Felony, 

to ſteal Eggs of Swans and Hawks, but a particular Puniſhment is preſcribed by the Statute 11 
H. 7. c. 17. H. P. C. 68. By 29 Geo, 2. c. 30. Buying or receiving Lead, Iron, &c, knowing 
it to be ſtolen, ſo be puniſhed by Tranſportation, By 29 Geo. 2. c. 30. ſ. 6. Penalties on having 
thoſe Materials without being able to account for them. By 14 Geo. 2, c. 6. and 15 Geo. 2. c. 
34. Stealing or killing Cows or Sheep, Felony without Clergy. By 24 Geo. 2. c. 40, ſ. 28. Ref- 
cuing Offenders againſt the Acts for reſtraining the Retailing of Spirituous Liquors, Felony. By 24 
Geo, 2. c. 45. Theft in Veſſels and on Wharfs, deprived of Clergy: By 25 Geo, 2. c. 10, Stealing 
Black Lead in the Mine, Felony, By 25 Geo, 2. c. 36. and 28 G. 2, c. 19. Penalty on adver- 
ting a Reward for ſtolen Goods and no Queſtions aſked, By 25 Geo, 2. c. 36. f. 11. The 
Court may order the Expence of proſecuting a Felon to be paid- by the Treaſurer of the County; 
by 27 Geo, 2. c. 3. 1. 3. and the Expence of the Attendance of poor Witneſſes. By 27 Geo. 2. 
c. 15. Sending anonymous incendiary Letters is made Felony without Clergy, though no Money, 
Fc. is demanded. {Felonies are very numerous, Vide the Tables to the Statutes.] 


8 4 —_— a — 


(B) How far the Goods ought to belong to another. 


HE Taking of Goods, whereof no one had a Property at the Time, 3 Inſt. 10g. 
cannot be Felony ; and therefore he who takes away Treaſure Trove, 9 = 
or a Wreck, + Waif or Stray, before they have been ſeiſed by the Perſons 93-4: n 


who have a Right thereto, ſhall only be puniſhed by Fine, Qc. 


tf Plundering ſhipwrecked Goods, or beating, Sc. with Intent to kill, or otherwiſe obſtructing 
the Efcape of any Perſon from fuch"Ship, or putting out fate Lights, with Intent to bring any 
Ship into Danger, Felony without Benefit of Clergy. 26 Geo. 2. c. 19. 


If one takes Fiſh in a River, or other great Water, arherein they are at Owen 20. | 
their natural Liberty, be is not guilty-of Felony 3 but he who takes them 5 8 
out of a Trunk or Pond is guilty of Felony, becauſe being thus ſecured * * ***) 
the Party bath the full Dominion of them. a2 | | 
And for this Reaſon there can be no Doubt but that the Taking 2 
domeſtic Beaſts, as Horſes, Mares, Colts, Cc. or of any Creatures imer. F.C. 
whatfoever, which are Domitæ Nature, and fir for Food, as Ducks, 4. 


4 


Hawk. P. C. nies in a Foreſt, Chaſe or Warren, or old 


* even in a Park, incloſed in ſuch a Manner, that the Owner may take 
them whenever he pleaſes, without the leaſt Danger of their eſcaping ; in 
which Caſe they are as much in his Power as Fiſh in a Pond, or young 

= ee or Hawks in a Neſt, &c. the Taking of which ſeems agreed to be 
'-,* + "Felony. - | | | LT 2 

Hal. P. C. Alſo the Taking away Swans marked or pinioned, or thoſe which are 

68. unmarked, if kept in a Pond or private River, is Felony, 

Hau k. P. | | © th-:2./05 

94. 


| Moor pl. one, who has delivered Goods to a Carrier or Taylor, c. afterwards, with 


 Keilw. 30. them away. 


- 8g. () But 
the bare ir- 


F. E L O NV. 
Hens, Geeſe, Turkies, Peacocks, or their Egge, er young Ones ; 
*Page 472. But a Man cannot commit a Felony by hay ( a) Deer, Hare or C.. 
igeons being out of the 
94. () Vie Houſe. , 
Se M2: „„ T a. AJ 
c. 10. An AQ for the more effectual Diſcovery and Puniſhment of Deer Stealers ; and 5 Geo. c. iz 
An A@ by which ſuch Offenders are liable to Tranſportation; and 9 Geo, 1. c. 22. commonly 


called the Elack AR, made perpetual by 31 Geo. 2. c. 42. Sect. 2. by which Perſons going armed, 


Having their Faces blacked, or diſguiſed, and hunting Deer, rodbing any Warren, Fiſh-pond, &,, 
are guilty of Felony and excluded the Benefit of their Clergy. 


3 ina. 109. But a Perſon, who takes any other Creatures, though Fere Natwe, if 
7 Co. 17. they be fit for Food, and reduced to Tameneſs, and known by him to he 
Ht C3610, is guilty of Felony ; alſo by the better Opinion, it is Felony to flex 

woeld Pigeons in a Dove-houſe ſhut up, or Hares or Deer in a Houſe, ot 


ay p. c. Alſo it is faid, that there may be Felony in taking Goods, the Owner 

94. and ſe- whereof is unknown; in which Caſe the King ſhall have the Goods, and the 

veral Au- Offender ſhall be ind ĩcted for taking louis cujuſdam hominis ignoti; and it 

thorities ſeems that, in ſome Caſes, the Law will rather feign a Property, wherein 

there cited. gtrictneſs there is none, than ſuffer an Offender to eſcape ; and therefore i 

is ſaid, that he, who takes away the Goods of a Chapel, or Abbey, in 

Time of Vacation, mav be indiQed in the firſt Caſe for ſtealing bona Co 

fellæ, being in the Cuſtody of ſuch and ſuch ; and in the ſecond, for ſteal. 

ing bona Domus & Eccleſiæ, fc. and a fortiori therefore it follows, that he, 

who en Goods belonging to a Pariſh Church, may be indicted for ſtealing 

_ bona Faroc hianorum; and it hath been adjudged, that he, who takes off x 

Shroud from a dead Corpſe, may be indicted, as having ſtolen it from him, 

who was the Owner thereof when it was put on, for a dead Man can have 
uo Property, de | | 

There is alſo a ſpecial Caſe, in which a Man may be guilty of Felony 


Cro, Eliz. in ſtealing Goods, the abſolute Property whereof is in himſelf z as where 


536- 
981. an Intent to charge ſuch Carrier or Taylor, fraudulently and ſeeretly takes 


— py —_— 


955 (C) What hall be ſaid to be a fclonioug and 
M7 e fraudulent Taking. 
Keline 24. T 0 conftiruce an Offence Felony, it is not ſufficient that there be 
Hawk.P,C, 1 2 Fraud and (6) Intent to ſteal, unleſs there be alſo a TR 


- tention to commit was held fo very criminal, that at Common Law it was puniſhable as Felony, 
hen it miſſed iti Effect through ſome Accident, no way leſſening the Guilt cf the ä 8. P. 


— — — — — 
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FE L(D NY; 
r all Felony includes Treſpaſs, and every Indictment for Larceny muſt C. 17. 
have, both the Words Cepit & Aſportavit ; and therefore if there be no And though 
Treſpaſs in Taking the Goods, there can be no Felbny in carrying the 1 * | 
mx. | not be im- 

r 7 TORN puted to a - 
bare Intention to commit it, yet the Party may be ſeverely fined for ſuch an Intenticn, Lev. 46. 
$d,.24. 5 Mod, 206. and by a Statute 7 Geo. 2. c. 21, an Aſſault with an Intent to rob 1s Fe- 
bay, but the Offender may chuſe Tranſportation. 


* Therefore if a Perſon finds Goods, and converts them to his own Uſe *Page 473 


animo furandi, yet he is pot guilty of Felony. | H lait. 103. 

. g * - ; . . P. C 61. 

) be So if a Perſon who has a limited Property in the Goods, as one who has S. P. C. z5.a, 
Real Goods delivered to him to keep, a Carrier who has a Box delivered to him Iaſt. 108. 


to carry to a certain Place, or x Taylor who has Cloth + delivered to him TW, * 
abe to make into a Suit of Clothes; for here the Party injured muſt ſeek Ne- ng 3 
dreſs by Civil Adion, and miſt abide the Folly of his own AR in placing the ren? 
ung Confidence in the Perſon who was guilty of the Breach of Truſt. = —4 next 
But though if 1 ſend a Box to the Carrier, and the Carrier fells it, this is 13 E. 4. 5. 
ae not Felony ; yet if the Box be broke open, and the Goods in it carried 30, 
away, it is (a) Felony ; for he hath Property in the Box to carry it, ro the KG . | 
Place appointed, but he hath no Property im the Goods in the Infide; for Rot. abr 53. 
that I have reſerved in my own Power, having locked it up out of the Power (a) So where 
of the Carrier to whom it is ſenr ; for no Man tath Property that is ſhunt ® Weaver 
out from the Command of the Thing to which he pretends. So if a Car- be + —aj 
ner carries the Goods to the Place, and then fteals them, this is Felony ; do work, or 
becauſe the Property is determined when the Goods are come to the Place Miller 
appointed; beſides, it is for Publick Convenience, that the Inſide of rhe wbo has 
Box ſhould be thus ſecured ; otherwiſe the Carrier might ſteal the Things Corn to 
contained in the Box, and yet deliver the Box itſelf, which would not be of 28 os 
% * An 
rery eaſy Diſcovery. clandeſtine- 
| WF 1% ” x d ; 9 ly take and 
embezzte Part, i: is Felony; for in ſuch Caſe, the Poſſeſſion of ſach Paſt, diſtin from the 
Whole, was gained by their own Wrong, and in a Manner more baſe than if they had been 
Strangers, Hawk. P. C. 50. | 


He who has the bare Charge of Goods, as a Shepherd has of Sheep, or Moor 246. 

a Butler of Plate, or that has only the Special Uſe of Goods, as = Gueſt in Foph. 34. 
an Inn, and not the Poſſeſſion, may be guilty of Larceny, in fraudulently IIS 
taking them away; for the Offence comes as properly under the Word 
Cepit, and the Frand is as ſecret, and the Villany more baſe than if it had 
been done by a Stranger, DOS es 

If he, who intending to ſteal Godds obtains a Delivery of them from; Inſt. 108. 
the Sheriff, by virtue of a Replevin, or by way of Execution of a Judg- H. P. C. 63. 
ment obtained by Impoſition on à Court, without any Colour of Title, by Kelyng. 43. 
falſe Affdavits, Ac. he may be indicted as having feloniouſly taken thein, 74 2 
for the Law will not endure to have its Juſtice eluded by ſuck ſhamefun 27% 


Evaſions. 2 | „ 
Alſo he, who ſteals Gobds from one who had ſtolen them from me, may awk. P. C. 
be indicted as having ſtolen them from me; becauſe in Judgment of Law go, 
both the Poſſeſſion and Property of them was always in me; and for this 
Cauſe, he that ſteals Goods in the County of A. and carries them into that 
of B. may be indicted in (3) either. Akut 2 
| Pirate cat. 


ing to Land the Goods taken at Sea by Piracy cannot he indi ted at Law, as having takerr the 

cods at Land, becauſe the original Faking was not ſuck, whereof tlic Cam non Law takes 
Conuſence. 2 Inſt, 113. but for this yer: Og | : 
2 2 | 2 It 


— ——  ___— — 
— - — 


F!' F'L-:O N T. 


'Kelyng 24. It was formerly a Doubt, whether a Lodger, by Reaſon of the Specia 
Show. 50, Property he had in the Furniture of his Lodgings, could be guilty of F elony 


ar in taking them away; but now by the 3 & 4 . & M. cap. 9. it is enated 
Hawk. F. C. .. That if any Perſon or Perſons ſhall take away, with an Intent to ſteal, 


9 « imbezil, or purloin any Chattel, Bedding or Furniture, which by Con. 
| tract or Agreement he or they are to uſe, or ſhall be let to him or them 
to uſe in or with ſuch Lodging, ſuch Taking, Embezzling or Purloin- 
ing. ſhall be, to all Inrents and Purpoſes, taken, reputed and adjudged 
© to. be Larceny and Felony, and the Offender ſhall ſuffer as in Caſe d 
« Felony.” 
page 474 * By the 7 Jac. 1. cap. 7. it is enacted, . That if any Sorter or Kember 
N ke. of 2 or — of Yarn, Cc. ſhall embezzel it, Ic. and ſhall 
be convicted before two Juſtices of Peace, he ſhall be whipped.” 
(a) The Ne- By the (a) 21 Hl. 8. cap. 7. if a Servant (being of the Age of eighteen 
nefit oſ the Years, and net an Apprentice) ſhall have a (5) Caſket, Jewel, or Money, or 
Clergy was Goods, or Chattel ot the Maſter delivered to him by the (c) Maſter to (d) 
A On We. keep, and ſuch Servant withdraw himſelf from the Maſter, and go away 
lonies with. with ſuch Caſket, Ec, to the Intent to ſteal the (e) ſame and defraud the 
in this Sta- Maſter, fc. or elſe being in the (F) Service, without Aﬀent of the Maſter 
ture by 27, 'embezzle the ſame Caſket, &c. or any Part thereof, or otherwiſe (g) con- 
** 8. C. 17. vert the ſame to his own Uſe, with like Purpoſe to ſteal it, he thall be 
a F. b. e Builty of Felony, if fuch Caſket, Ec. be of the Value of 40s. 
ra. but ta- * | 


ken away again by 12 Ann, c. 7. from all ſuch as ſhall be committed in a Dwelling-houſe or Out. 
houſe, (5) Extend not to Choſes in Action. Dyer 5, Hawk. P. C. 92. (c) If delivered by: 
Servant to a Servant to keep, it is within the Statute; tor the Delivery of ſuch Servant is the 
Delivery of the Maſter. Hawk. P. C. ga. (4) Therefore a Receiver, who receives his Maſter's 
Rents, and runs away with them, or a Servant, who being intruſted to ſell Goods or to receive 
Money due on a Bond, ſelis the Goods, Sc. are not within the Statute, Dyer 5 pl. z, 3. H. 
P. C 6a, 63. z Int. 105. (e] Includes not the waſting or conſuming of Goods howſcever 
wilful it may be. II. P. C. 63. (7) Muſt be Servant both at the Time when the Goods were de. 
livered and when they were ſtolen. H. P. C. 63 (g) It hath been holden, that if a Servant, 
who hath Corn or Money delivered to him by the Maſter 10 keep, of his own Head make the 
Corn into Malt, or melt down the Money into Plate, and then go away with it, he is not within 


-the Statute, becauſt the Property was altered 5 H, 7. 16. a. Crom. 50. Dalt. c. 10a. but 9, 


for Hawkins ſcems to be of a contrary Opinion, and ſays, that it comes within the Reaſon of thoſe 
Caſes which have been adjudged within the Statute ; as where a Servant makes up his Maſter's 
Cloth, delivered to him to keep, into a Suit of Clothes, or his Leather in'o Shoes, and then goes 
away with them; ſo where the Servant changed his Maſter's Money delivered to him to keep, 


from Silver into Gold, and then goes away with it, Hawk. P. C. 92. 


— — 


(D) UAgat ſail be ſaid to be a carrping awap. 


z inſt. LTHOUGH the Word Aſportavit be () neceſſary in every In- 
108, A dictment for this Species of Felony, (i) yet the Felony lies in the 
(27 Aff 36. very firſt Act of removing the Property ; for if the Felon be caught in the 
S.P.C. 3 Act of carrying the Goods away before he is out of the Houſe, it 5 


Bro. Coron. Felony; ſor the Act of the Mind declared by ſubſequent Facts makes the 


2 Vent, 215 


107. Crime. 


Hawk. P. C. 


3 Hence it hath been adjudged, that where a Gueſt having taken off the 


Dalt,c. oy Sheets from his Bed with an Intent to ſteal them, carried them into the 


Hawk. L. (Hall, and was apprehended before he could get out of the Houſe, es 
92. guilty of Larceny. | 


3 Inſt, 209. 80 where a Perſon having taken a Horſe in a Cloſe, with an Intent © 
tea} him, vas appreheudet before he could get him out of the Cloſe: * 


EK Te NM 


So if a Perſon pulls off the Wool from another's Sheep, or ſtrips their Dall. 21. 
Skios, with an Intent to ſteal them, he is guilty of Felony. || Crom. 36, 


[ By 14 Geo. 2.c, 6, 'Whoever ſteals, or kills with Intent to ſteal any Part of any Sheep or 
other Cattle, or aſſiſts in ſo doing, is guilty of Felony, without Clergy, — Ten Pounds Reward 
on Conviction to be paid by the Sheriff in a Month; on Default he forfeits double the 
dum, and treble Coſts.— By 15 Geo. 2. c. 34. The Word Cattle in the above Act declared to 
ertend to Bull, Cow, Ox, Steer, Bullock, Heifer, Calf and Lamb, as well as Sheep, and to no 
other Cattle whatſoever. n | 


Alſo where a Perſon intending to ſteal Plate, taok it out of a Trunk, Kelyrg 31. 
wherein it was, and laid it on the Floor, but was ſurprized before he coul 
carry it away ; and it was adjudged Felony, 


—— — 


„(E) Bp whom the Offence map be committed. age 475 


LL thoſe who are under a natural Diſability of diſtinguiſhing between H. P. C. 10, 
A Good and Evil, as Infants under the Age of Diſcretion, f Ideots and Hawk. P. C. 


Lunatics, are not puniſhable by any Criminal Proſecution whatſoever, and un A 
conſequently cannot be guilty of Felony. Heads of 
| | | Infancy and 


| Aee, and of Ideots and Lunaticks. 


+ But a Court and Jury will, from Circumſtances, judge, whether he is or is not of Diſcre- 
tion, See Fofter, fo. 70, &c. the Caſe of William Yorke. - „ 


** 


Alſo a Feme Covert is ſo much favoured, in reſpe&t of that Power and Kelyng 105 
Authority which her Huſband has over her, that ſhe ſhall not ſuffer any Pu- 8 P. C. 26, 
niſhment for committing a bare Theft in Company with, or by Coercion of 1 P. 
her Huſband. 3 . <A Gp rt. 

But if ſhe be guilty of Treaſon, Murder, or (a)-Robbery, in Company | 
with, -or by Coercion of her Huſband, the is puniſhable as much as if e 


were Sole. C. 2. y . 
l But not 
if ſhe be guilty of Burglary 1. Kelyng 31. 


"= N * 1 Lon) —_— * _—_ = 


t The Huſband and Wife going together. 


Alſo a Feme Covert may be guilty of Larceny, if ſhe of her own volun- g. p. C. 65, 
tary Act, or by the bare Command of her Huſband, ſteal the Goods of a Hawk.'P.C, 
Stranger, but not if ſhe ſteal her Huſband's, becauſe a Huſband and Wife 2, 93 
are conſidered but as one Perſon in Law; and the Huſband by endowing 
his Wife at the Marriage with all his worldly Goods, gives her a Kind of 
Intereſt in them ; for which Cauſe, even a Stranger cannot commit Larceny 
in taking the Goods of the Huſband by the Delivery of the Wife, as he may 
by taking away the Wife by Force, and againſt her Will, together with the 
Goods of the Huſband, | 

(F) Of 


F E L O N v. 


(F) Of what Halue the Things muſt be; and here, 
m of the Difference between Gzand and Petit 
Larcenp. 25 77 


MIX Perſon who ſteals the Goods of another, let the Value of them be never 

(] Hal.P.C. 6a) ſo ſmall, is guilty of Felony ; but it is (6) ſaid to be no F elony 
3833 for dne reduced to extreme Neceſſuy to take ſo much of another's ViQual, 

Pik. © 5g. 35 will fave him from Starving, & 

Bur if ſuch ENT 
Neceſſity be owing to his Unthriſtineſs, jt is far from being an Excuſe, Hawk. P. C. 93. 


4 This Doctrine is now go” 1 the Law of Erg/and admitting of no ſuch Excuſe at pre. 
ent. Black. Com. 4 V. 31. ant cites 2 Hal. P. C. 54. . — | | 


ceny, which is again divided into Simple and Mixt Larceny, 
8.P.C, 27. gs Grand Larceny is the felonious and fraudulent taſting and ca ing 


* that Value, or under, then it is Petit Larceny; if from his Perſon, or out 
| of his Houſe, it is called Mixt Larceny, but hath no greater Degree of Guilt 
0 attending it at Common Law, than Simple Larceny, for in both Caſes the 

Offender was allowed the Benefit of his Clergy, but it is at this Time in ſe- 
veral Inſtances excluded by Acts of Parliament. 

o page 476 lf two or more Perſons together ſteal Goods above the Value of 124. 

$. P. C. 24. every one of them is guilty of Grand Larceny, for each Perſou is as much 

og hm an Offender as if he had committed the Fact alone. F 

P. C. 70. | | 

S. P. C. 24. Alſo if one at ſeveral Times ſteal ſeveral Parcels of Goods, each under 

Crom. 36 the Value of 12d. but amounting in the whole to more, from the ſame 

— re? ob Perſon, and be found guilty thereof on the ſame IndiQment, he ſhall have 

verity is ſet- Judgment of Death as for Grand Larceny. oh 

dom uſed, 

Hawk, P. C. 95. 


Hetl. 66. If one be indicted for ſtealing Goods to the Value of ten Shillings, and 
Hawk, P. C. the Jury find Specially, that he is guilty, but that the Goods are worth but 
petit den Pence, he ſhall not have Judgment gf Death, but (a) only as for Petit 
Larceny is Larceny. 45 

not puniſh- | | | 

ed with the Loſs of Life or Lands, but only with the Forfeiture of Goods and Whipping, or other 
corporal Puniſhment, I. F. C. 70, Hawk, F. C. 3. ä 


(G) TUhere 


o 
— — —_ — — _— 


(( 


"IE SI f a> an © 


F'E L ON V. 


(0) here the Offender is oz is not excluded his 
| Y the Common Law a Perſon guilty of any Crime, which ſubjected him 


to the Loſs of Life or Member, was allowed his (4, Clergy, except in 
e , Co. 20. 
high (1) Treaſon aud Sacrilege. | 50 ang 77 
; TLortde more 
accurate Knowledge hereof, vide 2 Hawk. P. C. 337, Ce. (5) None were entitled to this 


Privilege but Ecclefiaſtics ; but as the Clergy were Judges hereof, they extended this Privilege to 
the Clerk that ſet the Pſalm, the Dcor-keeper, the Exorciſt, the Subdeacon, the Reader, &c. 
and as they extended it too far, it was neceſſary to reſtrain them; and therefore the Temporal 
and Eccleſiaſtical Power joined in making the Reading before the Secular and Spiritual Judge the 
Teſt of their being Eccleſiaſtics ; for it was a ſtrong Preſumption, in thoſe Times of Ignorance, 
that a Man was an Eccleſiaſtic if he could read; and therefore the Reading was before the Secu- 
lar Judge; but the Atteſtation that he could read, was by the Ordinary, ——By the 21 Jac. EY 
16. and 3 & 4 W. & M. c. 9. Women (the better half of the human Race. Foſt. Cr. Law 305.) 
fhall have this Privilege in ſuch Caſes as Men. By the x E.6, c. 12. A Lord of Parliament 
ſhall have this Privilege, though he cannot read, without burning in the Hand, —— And by 5 
Ann, c. 6. If any Perſon, Convict of ſuch Felony for which he ought to have his Ciergy, pray 
the Benefit of that Act, he ſhall not be required to read, but ſhall be puniſhed as aC rk Convict. 
————A Perſon is not intitled to this Privilege more than once. 4 H. 7. c. 3h ——WVWhcCit 
may ill, in certain Caſes, be allowed to one actually in Holy Orders, wide 28 H. 8. c. 1. 432 
H. 8. c. 3. 1 E. 6.C. 12.——— And how a former Allowance thereof is to be proved and cere | 


tified, vide 34 & 35 H. 8. c. 14. 2 3 E. 6. c. 33, &3&4W.&M.c. 9. * 


- ®, 
4 


: (2) But ſee Foſt, Cr. Law 190. 


— — —— —— 
— 


But by 4 K 5 W. & M. c. 24. f. 13. Wamen ſhall have the Benefit of the Starute but once. 


And therefore it may be laid down as a good general Rule, that whor- H.P.C. 232. 
ever a Perſon is denied the Benefit of his Clergy, as he is in Petit Treaſon, Hawk. P. C. 
Murder, Robbery, Burglary, Arſon, c. that ſuch Denial muſt be ground-- 
ed on ſome AQ of Parliament, which excludes him from the Benefit of it. 7 

It is alſo a general Rule, that where an Offence is made Felony by Sta- ff p. C. 230. 
tute, it ſhall have the Benefit of Clergy, unleſs expreſsly excluded. 2 H. H. F. 

a 3 C. 3305 334, 
335. - 3 Inſt, 39, 73. Kel. 104. 2 Hawk, P. C. 342. * 


So wherever a Perſon is denied the Benefit of the Clergy in reſpect of a 2 Hawk. P. c. 
Starute excluding it from the Crime charged againſt him, the Indictment or 344. 
Appeal, and the Evidence thereon muſt 8 bring his Caſe within the 
Words of ſuch Statute. * | ES 

A Statute, by excluding Principals from their Clergy, doth not thereby a Hawk. p. c. 
exclude the Acceſſaries before or after, & fic e converſo, and a Statute ge- 342-3. 
nerally exeluding thoſe who ſhall be found guilty of Murder, Robbery, or 
Burglary, or other Crime, without ſaying any Thing of Acceſſaries, ſhall * 
be conſtrued to intend Principals only. | 

Where Clergy is allowable, thoſe who ſtand mute or challenge above à page 4977 
twenty, or are outlawed, are as much intitled to it as thoſe who are con- 2Hawk.P.C, 
victed. 343 
Alſo a Statute, by taking away Clergy from thoſe who ſhall be found Hawk. P. C. 
puiley, doth not thereby take it from thoſe who ſtand mute, or chal- 343. 
enge above twenty, or are outlawed ; but a Statute taking it from choſe 
who ſhall be found guilty, extends as well to thoſe who ſhall confeſs 
N upon Record, as to thoſe who ſhall be found guilty by 
Verdict. | | A 
But what we are chiefly to take Notice of here are the ſeveral Caſes in 
. which by Starute the Benefit of the Clergy is taken away from this Species 


of Felony called Larceny, And 


/ 


| „ 1801:Y..* 
And firſt by the 8 £/is. cap 4. it is enacted, That no Perſon, who 
Ver if the * ſhall be | indicted or appealed for felonious taking (4) any Money, 
we 3 Goods or Chattels from the Perfon of any other, (6) privily without 
— 3 his Knowledge, in any Place whatſoever, and thereupon found guilty 
the Value of by Verdict of twelve Men, or ſhall confeſs the fame upon his or their 
124. he ſhall *© Arraignment, or will not anſwer directiy to the ſame, according to the 
not have Laws of the Realm, or ſhall ſtand wilfully, or of Malice, or obſtinately 


N mute, or challenge peremptorily above the Number of twenty, or ſha] 


e ** be upon ſuch Indictment or Appeal outlawed, ſhall, be admitted to his 
Petit Larce- ** Clergy.” _ | 
y. Hawk. : 


P C. 98. H. P. C. 75. (6) The Offence muſt be laid to be done clam and ſecrete, in exact 
Purivance of the Statute, otherwiſe the Party ſhail have the Benefit of his Clergy. H. Pp. C. 76. 
Hawk. P. C. 98. And thereſore it a Man takes off another's: Hat from his Head and tuns 
away with it, or comes into a Shop 1 and cheapens Goods, and runs away with them without 
paying for them, it is not within the Statute, nor indeed an Offence indictable as a Felony, but 
rather a Treſpaſs, unleſs the Offender were either unknown, or immediately fied the Country if 
he were known. Dyer 224. 2 Rol. Rep 154. H. P. C. 23. Raym. 275 


Ka 4. 4 


_— 


* 
tk 
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T See infra. : . 


By the 1 E. 6. cap. 1 2. and 2 C3 E. 6, cap. 33. Horſe Stealers are ex- 
cluded the Benefit of their Clergy, and by the latter of theſe Statutes it is 
- enaQted, * That all Perſons fe loniouſly taking or ſtealing any Horſe, Geld- 
ing or Mare, ſhall not be admitted to the Privilege of the Clergy, but 
«© ſhall be put from the ſame in like Manner and Form as though they had 
been indicted. or appealed for felonjous. ſtealing of two Horſes, two 
« Geldings or two Mares, of any other, and thereupon found guilty by 
Verdict of twelre. Men, or confeſſed the ſame upon their Arraignmient, 

or ſtand wilfully or of Malice mute.” 1 ö 
By 3 CM. c. 9. If any one ſhall ſteal Goods from any Shop ot 
«© Warehouſe belonging to a Dwelling Houſe, to the Value of 55. he ſhall not 
be entitled to his Clergy, althorgh no Perſon ſhall happen to be woithin,” 
Stat. 10 & 11 V. z. c. 23. beſides including Coach Houfes and Stables, 
does not make it neceſſary, that the Shop or Ware-Houſe ll be belonging 
to the Dwvelling Houſe, which is required by 3 H 4 V. C. M. c. 9.— and ! 
the rather take Notice of this Diſtinction between the two Laws, as Mr. 
Juſtice Fofter has reported in his Crown Law, fol. 78. a Decifion at the O14 
| Baily in July 1751. that this Statute does not extend to any Ware-Houſe which 
is a mere Repoſitory for Goods, but only where Merchants and Traders deal with, 
and ſell to their Cuſtomers. It ſhonld ſeem however, that theſe diſtant 
Warehouſes were thoſe expreſsly, which were intended to be protected by 
this Stutute; as the Shop or Warehouſe belonging to a Davelling-Houſe was 
before protected by 3 & 4 V. AM. c. g. and the more diſtant the Ware- 
houſe, the more probable jr is that it ſhould be broke open. See Obſer- 

vations on the Statutes 4/2 P. 288, 289. Edit. 1766. 

By the 10 @ 11 W. 3. cap. 23. (commonly called the Shophifting A) 
„ All Perſons, who by Night or Day ſhall in any hop, Warehouſe, Coach- 
5 houſe or Stable privately and feloniouſly ſteal any Goods, Wares or Mer- 
_ ** chandizes of the Value of 5s. or more, though ſuch Shop, Cc. be not 
broke open, and though the Owner or any other Perſon be not in ſuch 
* Shop, Ec. or that ſhall aſſiſt, hire or command any Perſon to commit 
N % ſuch Offence, - being thereof convicted, or atta med by Verdict or Con- 
Page 478 ®felfion, or being indicted thereof ſhall ftand mute, or challenge 
** above twenty of the Jury, {all be excluded from the Benefit of the 
«6 Clergy.” | | 5 


FF N. 

And by the 12 Am. cap. 7. it is enacted, © That every Perſon, who ſhall 
« feloniouſly ſteal any Money, Goods or Chattels, Wares or Merchan- 
« dizes of the Value of 4os. or more, being in a Dwelling-houſe, or Out- 
« honſe thereunto belonging, although ſuch Houſe or Out-houſe be not 
«.4Qvally broken by ſuch Ottender, and although the Owner of ſuch Goods, 
«6x any other Perſon or Perſons, be or be not in ſuch Houſe or Out-houſe, 
« vr ſhall aſfiſt or aid any Perſon or Perſons to commit any ſuch Offence, 
« heing thereof convicted or attainted by Verdict or Confellion, or being 
indicted thereof ſhall land mute, or ſhall peremptorily challenge above 
the Number of twenty returned to be of the Jury, ſhall be abſolutely 
« debarred of and from the Benefit of the Clergy, 6c. Provided, that no- 
« thing in this Act ſhall extend ro Apprentices under the Age of fifteen 
« Years, who ſhall rob their Maſters as aforeſaid.” 7 

But the 22 Cary. 2. cap. 5. it is enacted, That no Perſon who ſhall be 
* indiQed for feloniouſly cutting and taking, ftealing or carrying away of 
« any Cloth or Woollen Manutactures from the Rack or Tenter in the 
Night- time, and thereupon found guilty by Verdict of twelve Men, or 
« ſhall confeſs the ſame on Arraignment, or will not anſwer directly to the 
« fame according to the Law of the Realm, or ſhall ſtand wilfully of 
« Malice mute, or challenge peremptorily above the Number of twenty, 


« or ſhall be upon ſuch Indictment outlawed, ſhall be admitted to the Be- 


« nefir of the Clergy ; and by the ſame Act to ſteal or embezzle any of his 
« Majeſty's Sail, Cordage or any other his Majeſty's Naval Store, is ex- | 
« cluded the Benefit of the Clergy. 

That all Perſons, who {hall ſteal any Goods out of any Pariſh Church, idea Hawk. 
or other Church or Chapel, are in all Caſes excluded the Benefit of the P C. 351. 
Clergy. | | | 


ih 
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(A) Where the Offender is to be tranſpozted. 


any Perſon or Perſons thall be convicted of Grand or Petit Larceny, 88 15. 
irections 


or any feloniqus ſtealing or taking of Money, Goods or Chattels, either are viven for 
from the Perſon or in the Houſe of any other, or in any other Manner, Trial of Of- 


lonywithort 
Beuetir of 
Cler2y, 


-Þ + Ly NY. 
of State, it ſhall be lawful for any Court, having proper Authority to 
allo ſuch Offenders the Benefit of a Pardon, to order and direct the 
« like Tranſportation to any Perſon, who will contract for the Perform. 
e ance thereof, of any ſuch Offenders; as alſo of any Perſon convid 
Page 479*** of receiving or buying ſtolen Goods, knowing them to be ſtolen, for 
the Term of fourteen Years, in caſe ſuch Condition of Tranſportation 
be general, or elſe for ſuch other Term as ſhall be made Part of ſuch 
Condition; and ſuch Perſon ſo contracting, and his Aſſigns, ſhall have 
1 an Iaterelt in the Service of the ſaid Offenders for ſuch Term of Years; 
and if any ſuch Offender return into Great Britain or Ireland, before 
the End of his Term, he ſhall be liable to be puniſhed as any Perſon 
attainted of Felony, 'without the Benefit of Clergy, &c. Provided, that 
_ * the King may pardon and diſpenſe with any ſuch Tranſportation, and 
« allow of the Return of ſuch Offender, paying his Owner, at the Time, 
«* ſuch Sum as ſhall be adjudged reaſonable by any two Juſtices of the 
peace, where ſuch Owner dwells, and where any ſuch Offenders ſhall 
de tranſported, and ſhall have ſerved their Terms, ſuch Services ſhall 
++ have the Effect of a Pardon, as for the Crimes for which they were 
** tranſported.” 6 
And it is further enacted, That every ſuch Perſon, to whom any ſuch 
Court ſhall order any ſuch Offenders to be transferred or conveyed, 
hall, before ſuch Offenders ſhall be delivered to them, contract with 
* ſuch Perſon as ſhall be appointed by ſuch Court, and ſhall give ſufficient 
Security to the Satisfaction of ſuch Court, for the Tranſporting ſuch 
+« Offenders to ſome Plantation in America, to be ordered by ſuch 
and the procuring an authentic Certiheate from the Governor, or 
* chief Cuſtom-houſe Officer, of the Place of the Landing of ſuch Of- 
«« fenders, Ec. and their not returning by the wilful Default of ſuch 
Contractor.“ | 
And it is further enated, by 6 Gee. 1. cap. 23. That the Court may 
* nominate two or more Juſtices of the Peace, for the Place where ſuch 
„ Offenders ſhall be convicted, who ſhall have Power to contract with any 
« Perſon or Perſons for the Performance of the Tranſportation of ſuch Of- 
*« fenders, and to order ſuch and the like Security, as the faid former Ac 
« direQs, to be taken by Order of Court, and to cauſe ſuch Felons to be 
delivered to ſuch Contractors; which ſaid ContraQts and Security ſhall be 
« certified by the ſaid Juſtices to the next Court, held with like Authority, 
to be filed, c v3s 
And it is further enacted, That all Charges, in or about ſuch Contracts, 
„ Ofc. ſhall be born by each County, c. tor which the Court was held, 
and that the reſpeQive "Treaſurers ſhall pay the ſame ; and that all Secu- 
« rities for Tranſportation ſhall be by Bond; in the Name of the Clerks of 
*« the Peace, Cc. and the Money recovered ſhall be to the Uſe of the re- 
« ſpective Counties.” | | 
_ And it is further enacted, That the Perſons ſo contracting, Nc. may 
* carry ſuch Offenders towards the Sea-port, tc. and that it any Perſon 
« ſhall reſcue ſuch Offenders, or aid them in making their Eſcape, &c. 
they ſhall be deemed guilty of Felony without Clergy ; and that if any 
«« Felonordered for Tranſportation ſhall be afterwards at large within any 
„ Part of Great Britain, without ſome lawful Cauſe, bak bs Expiration 
n of his Term, and be Jawfully convict thereof, he ſhall ſuffer Death with- 
out Clergy, and may be tried before Juſtices of Afiſe, Qyer and Termi- 
„ner, or Gaol-Delivery, for the County where he ſhall be apprehended, 
* Ofc. or from whence he was ordered to be tranſported, Oc. and that the 
« Clerk of Aſſiſe, and Clerk of the Peace, where ſuch Orders of Tranſ- 
« porration ſhall be made, ſhall, on Requeſt of the Proſecutor, 55 
| F I%.. A Wat i | «6 cert 
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4 certify briefly a Tranſcript, containing the Tenor of every IndiQment, 

Conviction and Order of Franſportation, to the Juſtices of Aſſiſe, &c. 

« which ſhall be ſufficient Proof of ſuch Conviction and Order of Tranſ- 
N | 
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F EL O DE S E. A, page 490 


A. Perſon who wilfully deſtroys himſelf is termed a Felo de ſe, and Plow. 261. 
is ſaid to be guilty of the worſt Sort of (2) Murder, as he acts 2 Hale's 
= againſt the firſt Principle of Reaſon, which is that of Self-preſer- (s) IS 
| . it is confi. 
dered as a different Offence 3 and thereforg if the King pardons all Crimes, except Murder, this 
Offence ſhall be pardoned ; for though in a ſtrict Senſe it may be called Murder, yet according to 
the common Acceptation of Words, the Offence of a Perſon who murders another, and that of 
Fel de ſe, are conſidered as diſtinct Offences, and as ſuch are diſtinctly treated of by Authors who 
have wrote of theſe Matters; as Stam, P. C. 183, Kc. Beſides, the End of excepting Murder 
ſeems to be, that the Offender might be brought to Juſtice, and that the Law of God and Nature, 
which require Blood for Blood, might be ſatisfied ; but the diſcharging a Chattel, or pardoning a 
Forſeiture, is not of any ſuch Conſeguence ; alſo it hath been held by Divines, that pardoning 
Mui der draws Periculum Animarum with it, as being contrary to the Law of God, which requires 
Blocd for Blood, The King ver Ward. Lev. 8. Sid. 150. Keb. 66, 548. S. C. adjudged, —— 
It is alſo in common Parlance taken as a diſtin Offence from other Felonies; and therefore 2 
Grant of Bena & Catalla Felanum will not carry the Goods of a Fele de ſe. Sid, 420. Vent. 32. 
Saund, 274. adjudged, | | 


In treating of this Offence it will he neceflary to conſider : 


(A) CUhere a Perſon fhail be ſaid to be a Felo 
de ſe, 480. 


(B) Of the Manner of finding him ſuch. 48r. 
(C) Chat he ſhall fozfeit foz this Offence, 482. 


* * . *4 * N * > SS <S. * 4 — 2.4 — 


(A) Where a Perſon ſhall be ſaid to be Felo de ſe. 


O Perſon can be Feb de ſe, who is under the Age of Diſcretion, or Crom. 30, 


non compos at the Time he commits the Fact; and therefore i an c. SP 


Infant kill himſelf under the Age of Diſcretion, or à (5) Lunatic during 
his Lunacy, he cannot be a Feb de ſe. 5 * 5 es 
Mod. 100, 


It is ſaid to be the prevailing Opinion, that a Perſon who kills himſelf muſt be non compos of Courſe, 
on this Suppoſition, that it is impoſſible a Man in his Senſes ſhould do a Thing ſo repugnant to 
Nature and Reaſon ; but in Hawk, P. C. 67. this Notion is juſtly exploded, —And in Comb. 


* 
2 Not 


F E LO D E 8 E. 
44E. 3. 44. Not only be, who deliberately kills himſelf, but alſo he, who mall 
44 A. 55. ciouſly attempting to kill another happens to kill himſelf, is a Felo de ſe , 
Bro. Coron. as if A. diſcharge a Gun at B. with an Intent to kill him, and the Gun 
Dale. C. 92. burſts and kills A. or if 4. ſtrike B. to the Ground, and then haſtily fall. 

ing upon him, wound himſelf with a Knife which B. happens to have in 
his Hand, and die; in both theſe Caſes A. is Felb de ſe, for he is the only 
Agent. | 
Page 481 = But if a Man be killed by haſtily — cn a Knife or Sword, which 


Same P. C. 2 Prion affruftec br him, and driven te the Wall, holds up in his 

6 be ſhall not be adjudged a Fels d ſe, but the other ſhall be judg:d to 
H. p. C. 28. have killed him ſe defendendþ. | 

Pult. 119, b. 


Crom. 28. cont. 3 Inſt, 54. 


Keilw. 136. If one Perſon kills another, though by his Deſire and Intreaty, yet the 

Perſon fo killed is not a Felo de ſe, but he who killed him is as much a 

. Murderer, as if he had acted out of his own Head; for every Aſſent of 

| that Kind is void, being againſt the Laws of God and Man. | 

| Moor 754, But if two Perſons agree to die together, and one of them, at the Per- 

P. e. ſuaſion of the other, buys Ratſbane, and mixes it in a Portion, and both 

1 C. drink of it, and he who bought and made the Potion ſurvives, by uſing 

| proper Remedies, and the other dies, it ſeems the better Opinion, that he 

/ who dies thall be adjudged a Felb de je, becauſe all that happened was ori- 

: ginally owing to his own wicked Purpoſe, and the other only put it in his 
Power to execute it in that particular Manner. 


(B) Of the Manner of finding him ſuch. 
H. P. C. 29. MN 70 Perſon can be a Feb de ſe before he is found fuch by ſome Inqui- 
3 Inft. 55. fition, which ought regularly to be by the Coroner ſuper viſum Cor- 
foris, if the Body can be found. 

3 Inſt. 55, But if the Body cannot be found, ſo that the Coroner, who has Autho- 
H. P. C. 20. rity only ſuper viſum Corporis, cannot proceed, the Inquiry may be by Juſ- 
2 Lev. 141-tices of the Peace, who by their Commiſſion have a genera! Power to en- 
bg ©* quire of all Felonies, or in the King's Zench, if the Felony were committed 
in the County where the ſaid Court firs, and fuch Inquiſitions are traverſ- 
able by the Executors, &c. | 

But it was formerly held, that, with Regard to the high Credit which 
Bro. Coron the Law gives to Inqueſts found before the Coroner, no ſuch ve 
151, ' found before him could be traverſed ; but this has been ruled otherwiſe of 
2 Lev. 141, late, and it ſeems now ſettled, that ſuch Inqueſt being moved into the 
152. King's Bench by Certiorari, may be there traverſed by the Executor or Ad- 
* Jon. 158. minifirazor of the Perlon deceaſed, or by the King or Lard of the Ma- 
Vent. 278, nor, c. | 
3 Keb. 564, 
566, 604, 800. Skin. 45, pl. 16, 


Salk. 577, All Iaquiſitions of this Offence, being in the Nature of IndiQments, 
pl. 22. onght particularly and certainly to ſet forth the Circumſtances of the 
; Fact, as the particular Manner of the Wound, and that it was mortal, 

c. and in the Concluſion add, that the Party in ſuch Manner murdered 
hunſelf. | : 2 


F ELO DE 8E. 

And therefore if either the Premiſſes be inſufficient, as if it be found that 3 Lev. ee 
che Party flung himſelf into the Water, & fic ſeipſum emergit, which is 12 Mod. 112. 
Nonſenſe, becauſe emergo ſignifies only to riſe out of the Water; or if there | 
be wanting the proper Concluſjon, & fie ſeipſum murdravit, the Inquiſition 


is not good. . 
Yet if it be full in Subſtance, the Coroner may be ſerved with a Rule to Vide 2 Lev. 


amend a DefeQ in Form. 152 
on 5 Vic 224, 
259. Kab. 907. 3 Mod. 101. Salk, 377. pl. 21. Fitzgib, 6. 


— 
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4 (C) What he ſhall fozfeit foz this Offence. page 482 


Jab de ſe forfeits all Chattels Real or Perſonal which he hath in his 3 Cc. 
A own Right, and alſo all ſuch Chattels Real whereof he is poflefſed, 188, 189. 
either jointly with his Wife, or in her Right; and alſo all Bonds, and other H. P. C. 29. 


| Perſonal Things in Action, belonging ſolely to himſelf; and alſo all Per-® _ 243, 


ſonal Things in Action, and, as ſome ſay, entire Chattels in Poſſeſſion, to 9 % 
which he was intitled ny with another, on any Account, except that of 3 1nd. 55. 
Merchandize z but it is ſaid, that he ſhall forfeit a Moiety only of ſuch 19H. 6.47. a. 
joint Chattels as may be ſevered, and nothing at all of what he was poſ- 8 E. 4. 24. b. 
ſeſſed of as Executor or Adminiſtrator. | Raym. 7. 
But the Blood of a Helo de ſe is not corrupted, nor his Lands of Inherit-Plow. 261. 
ance forfeited, nor his Wife barred of her Dower. | 

Alſo no Part of the Perſonal Eſtate is veſted in the King before the Self- 

murder is found by ſome Inquiſition, and conſequently theForfeiture there- : 8 Sag 


of is ſaved by a Pardon of the Oftence before ſuch finding. Saund, 362. 
| Sid, 150, 


162. 2 Mod. 53. 3 Mod. 100, 241. cont, Lev. 3. Keb. 67, 68. 


But if there be no ſuch Pardon, the whole is forfeited immediately after pi 4 
ſuch Inquiſition, from the Time ſuch mortal Wound was given, and all p An 


intermediate Alienations are avoided. For Proceſs 
from the 


Crown Office againſt a Debtor of Felo de ſe, vide Saund. 273. 


1 * 


Ipelm. 


Gloff, 520. 


FEOFFMENT. 


all Fr „ i Lead bez by - ſo it ſeems the 

A brit Mebod' of tranerring 7 Inveſtiture ; for a 
ngo Min could originally appriprites LE by ſertling himſelf in 

the Poſſeſſion and Application of it to his 6wn Uſe, ſo no Man could trans. 


fer but by a Solemn and Publick Deliver ing over the Poſſeſſion, and the 
Ceremony uſed in ſuch AQ of Delivery is in our Law called 4 very and 
Seiſin, and is thus defined Salemnis rei feudalis traditis ſub preflatione fidei 
coram Teftibus Vaſſalo fact. 

The End and J Pag of this Infticuion was by this Sort of Ceremony 
or Solemnity, to give Notice, of the Tranflation of the Feud from one 
Hand to another; becauſe if the Poſſeſũon might be changed by the pri- 
vate Agreement of the Parties, ſuch ſecret Contract would make it . 
cult and uncertain to diſcover in whom the Eſtate was lodged, and conſe: 
quently the Lord would be at a Loſs of whoni'to demand his Services; 
and Strangers equally perplexed to diſcover agiinſt whom to commence 
their Actions for the Proſecution and Recovery of their Right; to prevent 


therefore this Uncertainty, he Cy of Litery ant Seiſm was inſti 
futed. 


a; + This Method of Conveyance ws made Uſe of before Men' were ac- 


quainted with Letters, and therefore it was required to be on the Land, or 
near the Land, that the other Tenants of the Manor might be Witneſſs 
of it, who in thoſe Days were called ro the Lord's Court, to determine all 
Controverſies relating to ſuch Tranſlation; and though after the Uſe of 
Letters a Charter of Feoffment was introduced, yet was not this neceſſary, 
but only tended ro the Authentication or Evidence of it and ſoour Law 
determined, before the Statute of Frauds and Perjuries, as is obſerved 
hervaſter. 


2 — 
(A) The ſevetal Sozts of Liverp in our Law. 483. 
And herein, 
1. Of Livery in Deed, 483. 
2. Of Livery within View, or in Law. 494. \ 
(B) The Effect and Operation of ing 486, 


And herein, 


1. | The Eft thereof to paſs a furvre Intereſt 486. 
2, The 
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2. The Operation thereof, where the Feoffor is out 
of Poſſeſſion. 489. | 
3. In what Cafes ſeveral Parcels will paſs by one 
* Livery, or where ſeveral Parties may take by 
Livery to one. 492. 
(C) Of the Charter of Feeffment; and herein what 
Things are neceſlarp to the making a perken 
Charter, and how far the Charter governs the 
Aiverp which is relative to it. 49399. 
(D) Who map make a Feoffment. 499. 


(tg) Of making it bp Letter of Attoznep. 300. 


«„ theta 


(A) The ſeveral Sorts of Livery in our Law : 


And herein, 


1. Of Livery in Deed. 

| HE Li in Deed is the actual Tradition of the Land, and is „ „ 

. by the Delivery of a Branch of a Tree, or a Turf of — 
the Land, or ſome other Thing, in the Name of all the Lands and Tene- Therowged's 
ments contained in the Deed, or it may be made by Words only, without Caſe. | 
the Delivery of any Thing; as if the Feoffor being upon the Land, or at *,©9-26- 
the Door of the Houſe, ſays to the Feoffee, J am content that you ſhould = proc 
enjoy it according to the Deed, or, enter into this Houſe or Land, and ty vnde 4 
enjoy-this Land e. to the Deed'; this is a good Livery to paſs the Cro. Jac. 80. 
Freeho!d, becauſe in all theſe Caſes,' the Charter of Feoffmenr makes the which ſeems 
Limitation of the Eſtate, and then the Words ſpoken by the Feoffor, on ©** 
* the Land, are a ſufficient /ndicivm to the People preſent, to determine in, Page 48 
whom the Freehold reſides during the Extent of the Limitation ; beſides, © 884 
the Words, being relative to the Charter of Feoffment, plainly denote an 
Intention to enfeoff. 5 

ut if a Man without any Charter, being in his Houſe, ſays, I here de-, ._ 26 

miſe you this Houſe, as long as I live, paying 201. per Ann. this paſſes no 2 Rol. Abr. y. 
Freehold, but only an Eſtate at Will, becauſe the Word Demiſe denotes Co. Lit. 48. 
only the Extent of the Limitation of the Eſtate intended to be conveyed ; Cro. Eliz. 


| but bare Words of Limitation, without ſome AR or Words to diſcover the 482. 


Intention of the Feoffor to deliver over the Poſſeſſion, are not ſufficient to Ik ＋ 


convey the Freehold; for if a Charter of Feoffment be made to a Man and 632. 
Heirs, this, without ſome other Act or Words to give the Poſſeſſion, 

„ an Eſtate at Will, becauſe the Act of Delivery is requiſite to 
PerfeRion of the Charter; but beſides the Charter of Feoffment, there 

muſt be ſome AR or Words to deliver. over the Poſſeſſion before the Feof- 


fee can enjoy it purſuant to the Charter. 


But if the Feoffor had delivered the Charter upon the Land + in the Name , co. 137. b. 
ef Seiſin of all the Lands comprized in the Deed, this had been good to 138.2. 
execute the Deed, and to give Livery allo ; becauſe the bare Delivery of = 8 
Ir TAS | | | 1 the 37+ 


+ As to Livery within View, ſee infra 485, 


mn 


r EK OFF ME N T. 


2 Rol. Abr. y. the Deed is good to execute It as a Need, and the Delivery of the Deed q 
6 Co. 26. any other Thing, in the Name of Seiſin of the Land, is ſufficient to give 
Livery, becauſe the Intention of thoſe ſolemn Acts is only to diſcover 1 
all Perſons in whom the Freehold is lodged; and this End is as effeftually 
anſwered by the Delivery of a Deed, or any Thing elſe in the Name of z 
Seiſin, as of a Turf or a Twig, the ove being equally viſible and notoriou 


as the other. | 
Moor pl. A. being ſeiſed of Lands in Fee, borrows 20/. of B. and for Re-payment 
_ Cale, Sees to aflure him the Land ; and thereupon they both went to the Land, 
oa Ene. Where A. ſaid to B. I am indebted to you 20 J. and if I don't pay you be. 
85 fore Michaelmas, then I bargain and ſell this Land to yqu, and if I pay you 


then, I ſhall have my Land again, and then puts B. in Poſſeſſion of the 

Land ; this was held a good Livery, becauſe here the Poſſeſſion was ac. 

tually delivered purſuant to the Agreement of aſſuring the Land for the 

Security of the Money, which Poſſeſſion was to be . on the Payment 
of the Money by A. the Feoffor. 


2. Of the Livery within View, or the Livery in Law. 


The Livery within View, or the Livery in Law, is when the Feoffor 
is not actually on the Land, or in the Houſe, but, being in Sight of it, ſays 
Pollex. 47. to the Feoffee, J give you yonder Houſe or Land, go and enter into the 
, ſame, and take Poſſelfion-of it accordingly ; this Sort of Livery ſeems to 

be made at firſt only at the Court Barons, which were anciently held /ub di 
in ſome open Part of the Manor, from whence a general Survey, or View, 
might have been taken of the whole Manor, and the Pares Curie eaſily 

diſtinguiſhed that Part which was then to be transferred. | 
Co. Lit. 48. But this Sort of Livery is not perfect to carry the Freehold till an 
8 Rel. Abr. actual Entry made by the Feoftee, becauſe the Poſſeſſion is not aQually 
3.7 delixered to him, but only a Licence or Power given bim by the Feoffor 
bent. 186. to take Poſſefſion of it; and therefore, if either the Feaflor or Feofiee 
Moor $5. die before an Entry made by the Feoffee, the Livery within the View 
Pcllex. 48. becomes ineffectual and void; for if the Feoffor dies before Entry, the 
Feoffee cannot afterwards enter, becauſe then the Land immediately de- 
ſcends upon his Heir, and conſequently no Perſon can take Poſlefiion of 
his Land without an Authority delegated from him who is the Proprietor ; 
* Page 485 nor can the Heir of the Feaffee enter, becauſe he is not the Perſon to 
whom the Feoffor intended to convey his Land, nor had he any Authority 
from the Feoffor to take the Poſſeſſion ; beſides, if the Heir of the Feoffee 
were admitted to take Puſſeſſion after his Father's Death, he would come 
in as a Purchaſer, whereas he was mentioned in the Feoffment to take as 
the Repreſentative of his Anceſtor, which he cannot do fince the Eſtate was 

never veſted in his Auceſtor. | 3 

2 Rol. Abr. But if the Feoffee, in ſuch Caſe, dare not enter into the Land wich- 
1 Pefil of his Life, he may claim the Land, as near as he may ſafely 
8 Lit. 48. venture to go, and this ſhall be ſufficient to veſt the Poſſeſſion in him, 
: and render the Livery within View perfect and compleat ; for no Body 
is oblized to expoſe his Life for the Security of his Property; but. when 
he has gone as far as he may with Safety, the Law very reaſonably looks 
upon ſuch Intention to be as effectual as the AQ itſelf; for otherwiſe it 
might be in the Power of a. Man, by his own Act of Violence, to deprive 
another of his Rigbt, and thereby to receive an Advantage from au un- 


| lawful AQ. | 
2 Pol, Abr. If a Man delivers a Charter of Feoffment to his Feoffee, within View, 
7 and ſays, I will that you have the Lands that you ſee there, the which are 


com- 
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compriſed in this Charter, according to the Purport of the Charter, 
this 1s a good Livery within View; for the Charter of Feoffment fully de 
notes the Intention to enifeoff, and the Words are a Licence to the Feoffee 
to enter into the Land, and to take the Poſſeſſion thereof, according to the 


- Charter. 


But if the Feoffor had only delivered the Charter of Feoffment within 2 Rol. Abr - 
View, and only thewed the Feoffee the Lands, without ſaying any Thing, 2 Co. 55. b. 
though the Feoffee had actually entered into the Land, and the Feoffor had 
afterwards agreed to the Entry, yet this ir ſeems is no good Feoftment ; 
becauſe the bare ſhewing of the Lands to the Feoffee ples no Authority 
or Licence from the Feoffor to take Poffeſſion ; and conſequently the 
Entry being without any Authority cannot veſt the Freehold in him, becauſe 
there was no ſolemn AR, nor publick Declaration, made by the Feoffor, 
by which the Peres might diſcover a real Intention to change the Poſ- 
ſeſſion, and the ſubſequent Agreement of the Feoffor can never ſupport an 
A& which was originally void; for though the Feoffee, after the De- 
livery of the Charter, might take the Uſufructuary Poſſeſſion as Tenant 
at Will, yet the Freehold ftill continued in the Feoffor, for that cannot 

fs from one to another, without ſome ſolemn or publick Declaration, 
that the Pures may, upon any Diſpute, determine in whom the Freehold 
reſides. | r 

If a Man makes Livery within View, to a Woman, and before ſhe perk seg 
enters the Feoffor marries her, and afterwards never claims any Thing but 214, 
in Right of his Wife, this is a good Execution of the Livery ; for the 2 Rol. Abr. 3. 


Huſband claiming the Land, in Right of his Wife, ſhall be ſufficient to re- Bro. Feott- 


ment 57. 


duce the Lands actually into her Poſſeſſion, ſince he is the proper Perſon Vent. 186 
w tranſuct for her; and therefore ſhall be preſumed to have parted with and pollex. 33. 
delivered up the Poſſeſſion to her, fince after the Coverture he claimed the 
Land only in her Right. 0 8 & 

80 where two Women were Joint-Tenants in Fee, and one of them Mod. gr. 
made a Feoffment to a Man, and Livery within View, by ſaying, goa Keb. 872, 
enter and take Poſſeſſion ; and before the Man entered he married the Fe- 3880. 
offor ; his Entry after the Marriage was a guod Execution of the Livery, yen: 190. 
becauſe by the Livery within the View, an Intereſt paſſed to the Feoffee, - og 
which was not revokable by the Feme; and his Entry after the Coverture Pollex. 4 55 
makes the utmoſt Notoriety the Thing is capable of, to diſcover in hom to 53, 
the Freehbld is lodged, and his Entry ihall be intended for his Benefit; 
and therefore ſhall have a Retroſpect to the Livery in View to make it a 
perfect Feoffirient. INS genes wg 3 
* The” Livery within View may be made of Lands in another County *Page 486 
than where the Lands lie, becauſe the Tranſlation of the Feud was often' © 
made at the Cdurt- Baron, in the Preſence of Pares Curiæ; and theſe Courts Co. Lit. 48. b. 
being held ſuß die, the Pares could have a diſtinct View of every Part of the 
Manor; and therefore were proper to atreſt this Sort of Inveſtiture 
though the Lands were in a different County, for notwithſtanding, that, 
w/ might have been Part of the fame Manor for which the Court was 


\ 
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PEOFFMEN T. 
) The Effect and Operation of Livery : an 
© herein, 
1. Of the Effect thereof to paſs a future Intereſt. 


nis Ceremony was firſt inftitured that the Peres of the County may 
upon any Diſpute relating to the Freehold, determine in whom it i 


2 Vent. 204. lodged, and from thence be the better enabled to determine in whom the 
Co. Lit. 217. Right is. Hence therefore it is, that if a Man makes a Feoffinent, or 
5 Co. 94. b. Leaſe for Life, to commence in Futuro, and makes Livery immediately, the 


Livery is void, and only an Eſtate at Will paſſes to the Feoffee; for the De- 
ſign of the Inſtitution would fail, if ſuch Livery were effectual to paſs the 
Freehold ; for it would be no Evidence or Notoriety of the Change of the 
Freehold, if, after the Livery made, the Freehold ftill remained in the 
Feoffor ; the Uſe of the Inveſtiture would rather create than prevent the 
Uncertainty of the Freehold, and in many Caſes would put Men to fruitleſ 
Trouble and Expence in Purſuit of their Right ; for by that Means, after 
a Man had brought his Fræcipe againſt a Perſon,” whom he ſuppoſed to be 
Tenant to the Freehold, and had proceeded in it a conſiderable Time, the 
Writ might abate by the Freehold's veſting in another, by Virtue of a Li- 
very made before the Purchaſe of the Writ. Another Reaſon why ſuch fu- 
ture Intereſts cannot be allowed to paſs by any AR of Livery was, becauſe 
no Man would be ſafe in his Purchaſe, if the Operation of Livery might 
create an Eſtate, to commence many Years after the Livery was made; and 
though they have allowed a ſuture to commence by way of Leaſe, 
yet that had no ſuch ill Effect in _— Purchaſes uncertain, becauſe 
antiently they were under the Power of the Freeholder, who by Re- 
covery might deſtroy them; and now, unleſs ſuch Leaſes were made upon 
good Conſiderations, they are fraudulent againſt a Purchaſer ; and it is not 


do be preſumed, that Leaſes at great Diſtances ſhould be purchaſed for 


2 Co. x58. 
Puck'tr's 
Cafe, . 

2 And. 29, 
Moor 423. 
Cro, Eliz. 
450, 585. 
Hob, 170, 
171. 

5 Co. 94. 
Rol. Rep. 
261. 


Value. 

Hence, by the way, we may account why a Freehold in Reverſion or 
Remainder cannot be granted in Futurs, + though there no Livery is ne- 
ceſſary to paſs it; as where A. is Tenant for Life, Remainder to B. in Fee; 
A. makes a Leaſe for Years to C. and afterwards grants the Land to D. 
hahend from Mich. next enſuing, for Life; this Grant to D. was adjudged 
void, though C. attorned to it after Michae/mas, becauſe ſuch future Grants 
create an Uncertainty. of the Freehold, and the Tenant of the Freehold 


being the Perſon who is to anſwer the Stranger's Precipe, and was anſwer- 


able to the Lord for the Services, it were unreaſonable to permit him, by 
any Act of his own, to prevent or delay the Proſecution of their Right, 


+ Ser infra 487, 3. 


*Page 487 Hut where a Man makes a Leaſe to commence from Michaelmas, and af- 


Hob. 414. 
Oro. Jac, 
63. 


Creernouecd v. 


ler. 


Cro, Jac, 458, 3 Bulf, 290. Smab and Bo/e, 


ter Michaelmas makes a Livery and Seifin, this is ſufficient to paſs the Free- 
hold, becauſe in this Caſe, at the Time of the Livery made, the Poſſeſſion 
and Freehold were actually transferred to the Leſſee, and did not remain in 
the Leſſor, aſter the Notoriety made, which gives Notice of transferring 
the Freehold. $4 


Yet 


And 
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Yer if the Feoffor had made a Letter of Attorney to give Livery, the Cre, Jac. 
Attorney could not give Livery after Michaelmas, unleſs an expreſs Autho- 563. 
rity were therein contained for it, becauſe the natural linport of ſuch Auth Hob. 314. 
rity is to give Livery immediately, and the Authority of the Repreſentative 
cannot extend beyond the Delegation. 

A. by Indenture demiſed to B. habend” a die Datis (which was the 10th of Cre. Jac 
June) Indenturæ Predid. for his Life, with a Letter of Attorney to make 153. : 
Livery ; the Attorney made Livery the 23d of July following, and the Li- Hennivg's 
very was held to be void, becauſe the Eſtate for Life being by the In- and Pane 
denture to commence the 1oth of June, the Attorney had no Authority to _ F 
change the Commencement of the Eſtate ; and therefore not having pur- 876. oh 
ſued his Authority, by not giving Livery to let the Freehold commence, Cro Eliz, 
according to the Deed, what he did afterwards was without any Autho- $73. 
rity, and conſequently void; but in this Caſe, if the Deed had not been 
delivered till after the Day of the Date, and the Attorney had given Li- 
very at the Time of the Delivery of the Deed; this had been a good Livery, 
becauſe the Deed of Feoffinent was to govern the Livery, but the Deed 
ſelf had no Effect till the Delivery; and therefore the Attorney making 
the Livery at the Time the Deed of Feoffment began to operate, which 
was to govern it, he ſeems thereby to have executed his Authority well 
enough. | 
if « Man makes a Feoffment to commence after his own Death, or Cro. Eliz. 
makes a Feoffment in this Manner, being upon the Land, I do here, re- 344, 345. 
ſerving an Eſtate for my own and my Wife's Lives, give you theſe my * * 475 
Lands to you and your Heirs, theſe are void Feoftments, becauſe the Pof * Abr. y 
ſeſſion is not delivered at the Time of the Notoriety made; and therefore, if Callard and 
ſuch Feoftments were allowed, the Inveſtiture would be fo far from being (Card. 
an Evidence, to diſcover in whom the Freehold is lodged, that it would Hob. 3 
often mĩſlead the Juries in ſuch Inquiries ; beſides, it were abſurd to ſuffer 3 : 
2 Man to reſerve a particular Eſtate to himſelf, and thereby in the ſame 


Contract be both Feoffor and Feoffee. | . 


If a Leaſe for Years be made to 4. the Remainder to B. for Life, and FAN, be. 
5 0. 94. Ds 


Livery- is made, the Freehold is well conveyed to B. but this Livery can- 5 Co. 
not be made to B. himſelf, becauſe the Poſſeſſion cannot be delivered to 11 
him, for that belongs to H. during the Term; the Livery therefore muſt g\ * - * 
be made to A. who is to receive the Poſſeſſion, and ſuch Livery actually 
veſts the Freehold in B. becauſe the Preſumption is, that every Man ac- 
cepts of a Gift, which is for his Intereſt ; and A. is looked upon as the 
Attorney of-B. to take the Livery, becauſe he, having an immediate In- 
tereſt in the Land, is the only - Perſon to whom the Poſſeſſion can be de- 
livered ; for B. has no immediate Right to the Poſſeſſion, and therefore, 
25 N 1 receive it hiniſelf, by Conſequence he cannot depute another 
to take it. enn | | 
But this Livery muſt be made to A. upon the Land, for a Livery within Co, Lit. 40. 
the View will not paſs the Freehold to B. for this Livery within the View, b. 
being anciently made in Court, could only be made by the immediate Ho- © Rol. Abr. 
magers of the Court from the one to the other; but A. in this Caſe being 
no e e to the Court, fince he was only Leſſee for Years, was not ca- 


pable of fuch Livery within View. 
be made to him before he actually enters 


And this Livery to 4. muſt | 
and takes Poſſeſſion, by virtue of the Leaſe, becauſe it the Poſſeſſion he? Fagegos 
it, Sect. 6. 


once filled by the Leſſee for Years, there is no vacant Poſleſſton to be : 

transferred by the Livery, for quad ſeme! meum ęſt, amplius meum efſe 10" 22 49- 

fateff ; no Man can receive that from another which is already in his Pcf- menu, | 

leſſion, 1.00. Lit. 216. 
a 


M m 2 pe 
Plow, 1 56. 2. 


=" 
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Co, Lit, 49. If a Leaſe for Years be made to A. and B. the Remainder to C. in Fee, and 
5 C0. 94. Livery is made to A. in the Abſence of J. whether the Conveyance be by 
© Kol. Abr. Deed or without, the Livery is good to veſt the Remainder in C. becauſe 
5 by the bare Demiſe, 4. and B. have an Intereſt in the Land, during the 
Term, without any further Ceremony, and each being equally intitled 90 
the whole Poſſeſſion, either may inveſt himſelf in the whole Poſſeſſion by 
Entry, or receive the Poſſeſſion from the Leſſor by the Solemnity of Livery, 
and therefore when the whole Poſſeſſion is delivered by the Leſſor, and II. 
very made to A. in the Abſence of B. in the Name of both, this Livery 5 
fafficient to veſt the Remainder in C. becauſe 4, had as much Power to 
receive the Poſſeſſion of the whole, as if the Leaſe for Years had been made 
to him only, he and B. being Jointenauts by the Demiſe, and therehy 
ſeiſed per my && per tout. | 
Co. Lit. 49. But if a Leaſe for Life had been made to C. to commence immediately, 
b. and C. had appointed A. and B: his Attornies to take Livery from the Le. 
5,00. 94. b. for ; the Livery made to one of them alone had been ineffeRual and void, 
m. 23. becauſe one only, without the other, had no Authority from the Delegz. 
tion to receive the Poſſeſſion, and confequently what is done by a Repre- 
ſentative, without an Authority from the Principal, is a Nullity, and void; 
but otherwiſe it is, if the Letter of Attorney had been jointly and ſeveralh, 
to receive Livery. | 
co Lit. 277. If a Leaſe for Years be made to A. Remainder to the right Heirs of B. 
a, and Livery and Seiſin is made to A. yer the Freehold does not paſs from 
| the Leſſor; and therefore the Livery is void, becauſe there was no Perſon 
in Being at the Time of the Livery made, in whom the Freehold could 
veſt, for nemo eft Heres wivertis ; and the Law will not endure ſuch future 
Operation of the Inveſtiture, becauſe it would create an Uncertainty of the 
Freehold, which would neceflarily perplex and delay all utions 
againſt the Freehold. | 
Plow, 156, If a Leaſe for Years be made to begin at Michaelmas, Remainder to J. G. 
2 in Fee, and Livery is made before Michae/mas, the Livery is void for the 
former Reaſon ; but a Leaſe for Years may be made to commence in Futuro, 
becauſe the Freeholder, who is to anſwer the Stranger's Præcige, is, not- 
withſtanding ſuch future Intereft, certain and known, and therefore not 
within the Reafon of the former Caſe. 
Lit, Set, If A. makes a Leafe for five Tears to B. upon Condition, that if B. 
550%, pays him 10/7. within two Years, that then he ſhalf have a Fee-ſimple in 
co. Lit. arte Lands, and makes Livery and Seifm to B. this paſſes the Freehold 
immediately, and B. has a Fee Conditional, becauſe if the Freehold were 
not to veſt in B. till the Condition performed, it would be difficult to deter- 
mine in whom the Freehold is, for ſuch Conditions may be inſerted in Deeds, 
which are perfected privately between the Parties, and therefore not ſo pro- 
per, to govern the Poſſeſſion and Seiſin of the Freehold, as the folemn Inveſ- 
firure by Livery, which is made in the public View of the whole County; 
therefore, as this Solemnity was firſt appointed to give Notice of the transfer 
ring the Freehold, it follows, that from the Reaſon of the Inveſtiture the Free 
bold muſt paſs at the Time of the Solemnity made, or not at all; but if 
A. had made a Leaſe for Liſe, upon like Condition, to have Pee, the Li- 
very made thereon, ſhould not carry the Inheritance till after the. Condition 
performed, becauſe there paſſed a certain Freehold, at all Events, to the 
Leſſee, and the Livery gave Notice in whom it was lodged, ſo that 
5 no Man can pretend Ignorance againſt whom to bring his Precifr, 
* Page 489 *.which would be the Miſchief in the former Caſe, if the Freehold did not 
paſs at the Time of the Livery-made, 
| . 2. The 
| 


Co. Lit. 217. 
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2. The Effect of Livery when the Feoffor is out of Poſſeſſion. 


It is regularly true, that the Feoffor muſt be actually in the Poſſeſſion of Co. Lit, 43. 
che Land at the Time of the Livery made, or otherwiſe the Livery will be b. 
ineffeQual and void ; becauſe the Deſign of the Livery is to give Notice of- __ Abe. 
che Change made of the Poſſeſſion, and therefore it muſt be a vacant Pof- 5 fl. 4. 19. 
ſeſſion that is delivered; but it were abſurd, that a Man ſhould be per- b, 
mitted to transfer to another what he has not in himſelf; wherefore if a Dyer 33. 
Man makes a Leaſe for Years, or Life, of his Land, or has his Land ex- ©'% Elis. 
tended by Virtne of a Statute-Merchant, &c. and makes a Feoffment and * 
Livery, the Conuzee or Leſſee being in Poſſeſſion of the Land, the Livery 
void ; becauſe the Land is filled by the Leſſee; and conſequently, dur- 
ing the Continuance of his Intereſt, the Feoffee cannot deliver a vacant 


Poſſeſſion, and therefore the Livery, which is a Solemnity inſtituted to 


give Notice of the Change of the Poſſeſſion, muſt be void. 

Thus, if there be Leſſee for Years of a Houſe and ſeveral Clofes, and 2 Co. 37. b. 
the Leſſee and all his Servants being in the Houſe, the Leſſor enters into Betvertbs 
one of the Cloſes, and makes a Feoffment of it, and gives Livery, this is 2 
2 void Feoffment; becauſe the Poſſeſſion of Part of the Thing demiſed is 2% 4 
Poſſeſſion of the Whole, for the Impoſſibility that a Man ſhould be in the 2Rol.Abr.4. 
actual Poſſeſſion of every Part of the Land at the fame Time; and con- Co. Lit. 48 b. 
ſequently the Leſſor cannot take Poſſeſſion of the Cloſe, which was filled Dyer 18. b. 
by his Leffee ; and therefore the Livery muſt be void, becauſe the Feoffor 
had no vacant Poſſeſſion to transfer at the Time of the Livery made. 

So it is if the Leſſee for Years himſelf had not been in the Houſe or any Co. Lit, 48. 
Part of the Land, yet if his Wife, Children or Servants had been on any z Rol. Abr. 4. 
Part of the Land, that were ſufficient ; but the Cattle of the Leſſee graſing Py 18. 
upon the Land, without either Wife or Servant on the Land, does not fill Kin 
the Poſſeſſion ſo as to prevent the Leſſor from entring, and making a good 66, 

Livery to paſs the Freehold, becauſe the Cattle cannot be faid to continue but Moor 27. 
upon the Land, Animo Poſſidendi, for the Benefit of their Maſter, as a Ser- cent. 
vant may, and in Duty ought to do. 

But if a Man makes a ſe for Life of Lands, and afterwards makes Rol. Abr. 4. 
2 Feoffinent of the ſame Lands, and makes Livery and Seiſin upon the Dyer 18. 
Land, by the Aſſent of the Leſſee, and in his Preſence, this is a good Shepherd and 
Livery to paſs the Inheritance; becauſe the Leſſee's 2 the Feof- 8 : 
for to come upon the Land, and make Livery, is a ſufficient Quitting of 1 
the Poſſeſſion to him, either by way of Surrender, or to create a Tenancy zz, 
= Will in the Feoffor, to make the Feoffment and Livery more effectual 
nd valid. 

But if the Servant of the Leſſee were only on the Land, the Livery 2Rol. Abr. 5. 
made by the Feoffor, though with the Servant's Permiſſion, had been void 
if the Servant continued in Poſſeſſion at the Time of the Livery made, 
for while the Servant continued in Poſſeſſion, it muſt be only for the 


Uſe and Benefir of him that placed him there; and conſequently the 


Poſſeſſion of the Servant muſt be looked upon as the Poſſeſſion of the 
Maſter ; and therefore the Livery mult be void, becauſe ir could not 
deliver a Poſſeſſion which was ſtill filled by the Maſter, and which 
the Maſter never conſented to part with; and the Permiſſion of the 
Servant will not admit of ſuch a Conſtruction as was made in the pre- 
cedent Caſe, becauſe the Servant having no Intereſt, but in Right * of Page 450 
his Maſter, could neither make a Surrender, nor a Tenancy at Will to the 


Put 
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Dyer 363. a. But it has been held, where a Man made a Leaſe for Years of a Houſe, 
Col. Abr. 5. and afterwards made a Feoftment of it, with a Letter of Attorney to make 
Moor 91. Livery, and the Attorney came to the Houſe to make Livery in the Ab. 
ſence of the Leſſee, and finding nobody in the Houſe but the Servant of 
the Leſſee, who quitted the Poſſeſſion of the Houſe at the Deſire of the 
Attorney, and then the Attorney made Livery, which the Maſter approyed 
of at his Return, ſaving his Term, that this was a good Livery, becauſe 
liere the Servant actually quitted the Houſe, and thereby the Attorney had 
a vacant Poſſeſſion to deliver to the Feoffee ; ſo if the Attorney had found 
the Leſſee himſelf upon the Land, and had entred and ouſted him, and 
then made Livery, that had been good to paſs the Frechold ; for though 
the Ouſter had been a tortions Act, vet the Poſſeſſion became thereby 
vacant, and confequently by the Livery might be delivered to the 
| Feoffee. | 
2 Co, 32. a, If there be A. Leſſec for Years of fix Acres, and he makes a Leaſe for 
r of three Acres to J. S. and he in Reverſion enters upon J. &. and males 
ver 18. b. a Feoffment with Livery, this thall paſs the three Acres; becauſe, by the 
Demiſe of J tor Years, the Poſſeſſion became ſeparate and divided, which 
was united and one under the Leile to A. himſelf; and therefore A. con- 
tinuiog in Poſſeſſion of his own three Acres could never be a Poſſeſſion of 
the other three, which he had no Right to during the Demiſe to J. S. but 
it 4. had only made a Leafe at Will to J. S. of thoſe three Acres, the En- 
try and Livery of the Reverſioner had not patſed them, becauſe A. is ſtil 
ſuppoſed to be in Poſſeſſion of thoſe three Acres, ſince he may enter into 
them when he pleaſes, by the Determination of his own Will; for no Man 
can be actually upon every Parcel of the Land, yet the Poſſeſſion of one 
Acre is very reaſonably conſtrued to be the Poſſeſſion of the Whole. 
Rol. Abr.5. So jr is in Cate of a Tenant at Sufferance ; as if Tenant in Tail makes 2 
2 Rol. Rep. Peoffinent in Fee to the Uſe of himſelf in Fee, and afterwards makes 1 
0 Leaſe for Years, and dies, by which the Iſſue is renutted before Entry, 
andCberlcter, and conſequently the Eſtate of the Leſſee for Years is determined and 
Moor pl. changed into a "Tenancy at Sufferance, becauſe the Fee-fimple, out of 
1143» which it was derived, is vaniſhed by the Renutter ; and the Iſſue enters 
inio Part of the Land deſcended, and makes a Feoffment of the Whole, 
and gives Livery of that Fart into which he entered, in thg Name of the 
Whole, this thall paſs all the Lands to which the Iſſue was remitted, 
though the Tenant at Sufferance was in Poiletlion of Part; becauſe that 
Poſſeſſion may be reaſonably ſuppoſed to be in me, which I mav actually 
place myſelf in at my Pleafure ; and therefore the Livery in that Part, in 
which the Iſſue had actually entered in the Name of the Whole, thall pais 
> all the Lands. | 
2 Kol. Abr. IA. ſeiſed of Land in Fee, held of the Queen in Socage, died, and it was 
” 2 found by Office, that he died without Heir, by which the Lands were 
; ſeiſed as the Eſcheat of the Queen, and B. the Heir of A. traverſed the 
Offce, upon which [flue was joined; and pending the Iflue, B. made 
| Deed of Feoffmient, with a Letter of Attorney; and afterwards the Iflue 
being for B. Judgment was given que les meins le N. ſoient amove, and then the 
Attorney made Livery, after which the Amoveas Manum was executed; 
this was held a good Feoffinent and Livery ; becauſe, by the Judgment 
ainſt the Queen, her Poſſeſſion was defeated, and B. was reſtored to his 
Right of Poſſeſſion, which he might have placed himſelf in at his Pleaſure; 
and therefore might transfer that to another which he might actually invel 
himſelf in at Pleaſure. | 
-Rol.Abr.s, Thus if Land deſcends to J. S. who enters but into Part of it, and 
makes a Feoffment of the Whole, and Livery in that Part in which be 
entered 
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entered in the Name of the Whole, all the Land ſhall paſs; for beſides 

* that, in this Caſe, an Entry into Part may be conſtrued an Entry into the. Page 491 
Whole, the Feoffor having a Power to reduce the Whole into his actual 

Poſſeſſion at his Will, the very Act of Feoffment, with the Livery in all 

theſe Caſes, may reaſonably be taken to be a Determination of his Will to 

take the Poſſefion, fince the Livery and Feoffment would be invalid, unleſs 

he were in Poſſeſſion. 

If Huſband and Wife be ſeiſed of Land in Fee, and the Huſband makes 2Ro! abr 5. 
a Feoffment of the Whole, the Wife being upon the Land, yet the Livery Perk. Sec. 
flizll paſs the Land, becauſe the Huſband had the whole Poſſeſſion, either 223. 
in his own Right, or in Right of his Wife, and therefore could deliver it 
over by the Inveſtiture, though the Wife ſhould diſagree to it. | 

If the Queen be Leſſee for Years, and he in Reverfion enters upon the 2Rol. Abr. g. 
Land, and makes a Feoffment in Fee, this is void ; becauſe the Law pre- V vids © 
ſerves the Poſſeſſion for the Queen, who by conſtantly attending the Buſineſs 2 Co. 33. 
of the Public, is preſumed not to have Leiſure to take Care of her private | 
Concerns ; but if the Queen had made a Leaſe for Years to J. S. and he 
in Reverſion had entered and ouſted him, and made a Feoffment, that had 
been good; becauſe the Queen had no Right to the Poſſeſſion during the 
Leaſe to J. S. and the Reverhioner having gained the Poſſeſſion by his ouſt- 
ing J. S. might conſequently deliver it by the Inveſtiture. 

It a Man makes a Leaſe for Life to A. and after makes a Feoffment and 2 Rol. Abr. 
Lirery to A. of the Land in Leaſe, this is a good Livery and Feotfment ; 495. 
for though the Land was in Leaſe to A. yet his Acceptance of the Feoff- Dyer 355, 
ment and Livery amounts to a Surrender, ut res magis valeat, and conſe- CS 
22 the Feoffor has thereby Poſſeſſion to transfer by the Livery to the 
Feoſſee. 

If a Man be ſeiſed of two Acres and makes a Leaſe for Years of one of co. Lit. 40, a. 
them, and aſter makes a Feoffment of both Acres, and Livery of the Acre 2 Kol. Abr. 
in his own Poſſeſſion, in the Name of both, the Livery is void and ineffec- 55. 
tual to paſs the Acre in I.eaſe, becauſe that being full of the Leſſee, . 
Feoffor had not the Poſſeſſion to transfer by the Livery ; yet ſuch Feoff- 
ment is 4 good Grant of the Reverfion of the Leaſehold Acre, if the Termr 
altoynis ; becauſe every Man's Act is conſtrued moſt ſtrongly againſt himſelf ; 
and therefore the Feoffor ſhall not be admitted to claim any Thing in either 
of the Acres, ſince the Poſſeſſion of the one was actually transferred by the 
Livery, and the Reverſion of the other in Leaſe by the Deed of Feoffment, 
which, with the Attornment of the 'Tenant, amounts to a Grant. | 

But if there be a Leaſe for Years to A. Remainder to B. for Life, and 2 Rol. Abr. 
C. the Reverſioner in Fee makes a Feoffinent in Fee, with Livery to A. this4, 56. 
is void as a Feoffment, becauſe C. had no Poſſeſſion to transfer by the Kol. Abr. 


Livery, that being already in 4. and the Freehold in B. by the former #3, © 


render, becauſe of the intermediate Freehold which was in B. nor did the 
Feoffment amount to a Grant and Attornment; for though, according to 

the former Caſe, every Man's Conveyance is conſtrued moft ſtrongly 

againſt the Grantor ; yet in this Caſe the Grant is ineffectual, for Want of 
Attornment; for A.'s Acceptance is no Attornment, becauſe he ſhall not 

bring B. within his Fealty, by an Act which was not in its original In- 

tention deſigned to be prejudicial and injurious to B. by diſplacing his 
Remainder, . Wo 

If a Man be ſeiſed of two Acres, and, being diſſeiſed of one, makes a ,Ro! Abr.6. 

Feoffment of both, and Livery in the Acre in Poſſeſſion, in the Name of Dyer 18. 
both, yet the Acre of which he was diſſeiſed does not paſs, becauſe he 

could not deliver that Poſſeſſion to the Feoftee, which the Diſſeiſor 


had, So it is if the Diſſeiſor had made a Leaſe at Will, and then the 
Diſſeiſee 
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*Page 492 Diſſeiſee had made a Feoffinent of the Acre in his Poſſeſſion, in the N 
of both, this had not paſſed both the Acres, becauſe the Poſſeſſion of one 
Acre was ſtill out of him, and the Feoffment could not be any, Determim. 
tion of the Will of the Diſſeiſor. 9s | 

Dyer 18. But if a Man be ſeiſed of two Acres, and makes a Leaſe at Will of one, 


* 


2 Kol. Abr. 5. and after enteoſts J. S. of both Acres, this thall paſs both; becauſe the ver 
Feoffinent and Livery is a Determination of the Eſtate at Will, and conſe. 
quentty the Feohor has thereby reſumed the Poſſeſſion, in order to conyey 
it by Livery ; otherwiſe of a Leaſe for Years, becauſe the Poſſeſſion is h 
the Termor during the Leaſe. Ee 

2Rol, Abr.6, If A. be Leſſee for Lite of Black-Acre, and being likewiſe ſeiſed in Fee 

g H. 7.25 b. of White-Acre, makes a Feoftinent of both, and gives Livery in V hite-Acrz, 
in the Name of both, this is a good Feoffinent of both Acres, becauſe 4 
had the Freehold and Poſſeſſion of both Acres, and therefore might well 
deliver them over by the Inveſtiture; otherwiſe if A. had been only pol. 
ſeſſed of Black-4cre for Years, for then it ſhould not paſs by the Feoffment, 
becauſe the Charter of Feoffinent paſſes the Intereſt in the Term before the 
Livery made, and a leſſer Eſtate by Right ſhall be ſuppoled to paſs, rather 
than a greater by Wrong; but in the firſt Caſe, where A. had the Freehold 
m both Acres, nothing paſſes till the Livery was made ; and therefore the 
Livery muſt operate to paſs the Fee in both Acres, ſecundum formam Charts, 
or elſe it can paſs nothing. | 

=Rol,AtT.4- But if A, had heen bolſeſed of Black-Acre for Years iu Ayter Droit, a; 
Guardian to an Infant, and had made a Feoffment of both Acres, and given 
Lavery in Hgite-Acre, in the Name of both, that had paſſed both Acres u 
the Feoffee ; becauſe the Term being veſted in the Infant, the Guardian 
could lawtully transfer it as if he had been in Poſſeſſion of it in his own 
Right, and therefore the Livery mutt operate to oft the Infant of the Term, 
aud diſſeiſe him in Rever/ion, or elſe it will have no Effect at all. 


3. ln what Caſes feveral Parcels will paſs by one Livery, or where feveral 
Parties may take by Livery to one. 


It ſeems, that anciently the Feoffment and giving Livery was performed 
before the Pares of the Manor where the Lands lay; but this being found 
too much to ſtreighten the Transferring the Poſſeſſion, it was found neceſ- 
ſary to admit the Teſtiwony of Strangers; and this came afterwards to be 
eſtabliſhed for the Conveniency of it ; and becaule all Men of the County 
aſſembled at the County-Court, in order to determine Diſputes relating ta 
the whole County, as the "Tenants of the Manor did at their Court-Baron ; 
and becauſe there lay an Appeal from the Court-Baron to the County-Court, 
ſo that the Pares of the County were thereby ultimately to determine of all 
Things relating to the particular Manors, it ſeemed the more reaſonable to 
admit the Pares Comitatus to atteſt the Inveſtiture, through any particular 
Oo. Lit. 253. Manor, and indifferently through the whole County; and from hence it 
= Rol. Abr. came to be admired, and ſo the Law continues, that if a Man ſeiſed of 
* Lands in ſeveral Villages in one County, makes a Feoffment of the Whole, 
and gives Seiſin of Parcel of the Lands in one Town, in the Name of all the 
Lands in that Town and in the other Towns, that all the, Lands of the 
Feoffor ly ing in that County ſhall paſs, as well as if there had been Livery 

given in 2 Town.:-- -- | . | 
Perk, 2279, But if a Man having Lands in two Counties makes a Feoffinent of 
bol. Abr. both, and gives Livery» of the Land in one County, in the Name of all, 
1, the Land in the other County ſhall not paſs, becauſe there was no Re- 
ige 493 * lation or Dependance between one County and another, as there was be- 
tween the ſexeral Marors and County-Court ; for one County having no 
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power or Juriſdiction quer another, the Pares of one were reaſonably pre- 
ſumed to be ignorant of what was tranſacted in the other; and therefore the 
lnveſtiture, Which paſſed the Land in one County, was ineffectual to carry 
che Lands in the other, becauſe that Inveſtiture could be only a Notoriety 
to the Pares of the County where it was made; and conſequently, there 
having been no Notice given to the Pres of the other County, by any 
Solemnity of the transferring of the Poſſeſſion, the Poſſeſſion muſt reſide 
where it was placed by the laſt Inveſtiture. 

But if a Manor extends into two Counties, and the. Feoffment be made Perk, Sec 
of the whole Manor, and Livery only in the Part lying in one County, in 229. 
the Name of the whole Manor, yet the whole Manor ſhall paſs, becauſe the 
Inveſtiture is a Notoriety equally to all the Pares of that Manor of the 
Tranſmutation of the Poſſeſſion; and tho” they live in different Counties, 
yet they reſide in eadem territorio ab eodem feudum habentes ; and therefore 
are preſumed to be conuſant of every Thing done within the Territory or 
Manor to which they belong. 

But if the Manor of Dale extends into the Counties of D. and S. and a Perk, Ses. 
Feoffment be made of the Manor of Dale in D. and Livery and Seiſin in D. 228. 
1 paſſes by this Livery but that Part of the Manor which lies in D. 
becauſe the Feoffment being confined to the Manor of Dale in D. nothing 
can paſs that does not lie in the County of D. 

If a Feoffment be made to A. and B. by Deed, and Livery is made to A. Co. Lit. 49. 
in the Abſence of B. in the Name of both, the Livery is good to paſs the 359. 

Eſtate to both; but if the Feoffment had been made without Deed, and the * Vent. 22> 
Livery given to one, in the Name of both, it ſhould operate to him only, 5 Co , 
becauſe the Parties are united in a Deed, they all take as one; therefore Li- 2Rol. * : 
very to one, in the Name of the reſt, is an actual Delivery to them all, 2 Leon. 23. 
but without Deed they are not ſo united; and therefore the Delivery to one, in Masten 
the Name of ſeveral, is no actual Delivery to the reſt, but the whole Eſtate — 

muſt reſide in him to whom it is delivered, and a ſubſequent Aſſent cannot 

take it out of him, ſuch Aſſent being not ſo ſolemn as the Feoffment ; be- 

ſides, in the Caſe of the Feoffment by Deed, A. may be looked upon as 

the Attorney of B. to receive Livery ; and therefore the Eſtate ſhall im- 
mediately veſt in B. becauſe every Man is preſumed to aſſent to a Grant for 

his Advantage ; but the Feoffment withour Deed will admit of no ſuch 
Conſtruction, becauſe no Man can receive Livery as Attorney to another, 

wichout an Appointment by Deed, | | 


(C) Of the Charter of Feaffmenr ; and herein what 
Things are- neceſſary to the making a perfect 
Charter, and how far- the Charter governs the 
Liverp which is relative ta it. | 


HE Things which are eſſentially neceſſary to the making a perſect 2 Rol. Abr. 
TI Charter, are but Sealing and Delivery; for if a Man gives Land to 21. 1 
another and his Heirs, and ſeals and delivers the Deed, and gives Livery, i ON 
it is a good Charter, and the Inheritance ſhall paſs as well as if it had all 
the formal Parts which are generally uſed, in Deeds of Conveyance. 


Pu: 


arr. 

page 494 But ſince by the Statute of Frauds and Perjuries, the Charter of Feoff. 
ment is made equally neceſſary with the Livery and Seiſin, to paſs the 

(4) By 29. Freehold or Inheritance, it being thereby (a) enacted, That all Leaſes, 

Car. 2. c. 3. Eſtates, Intereſts of Freehold in any Lands, Tenements or Heredi. 
* taments, made or created by Livery and Seiſin only, and not put in 
« Writing and ſigned by the Parties ſo making or creating the ſame, or 
* their Agents thereunto lawfully authorized by Writing, thall haye 
* the Force and Effect of Leaſes or Eftates at Will only, and ſhall not 
either in Law or Equity be deemed or taken to have any other or 
greater Force or Effe&t ;” for this Reaſon it may be neceſſary to con- 
ſider the forma] Parts of the Charter which are generally uſed in this Sort 
of Conveyance at this Day. 

(b) But for 'Theſe are, I. The Premiſſes. II. The Habendum. III. The Tenendun 

this vid. Tit. IV. The (5) Reddendum. V. The Clauſe of (c) Warranty. VI. The (4) 

40 75 . TN Cujus rei Teſtmonium, comprehending the Sealing. VII. The Date, And 

. . laſily, the his Teſlibus. | 

(d) And note 

that it the Deed be ſealed, though it wants the Words in cnjus rei Teflimonium Sigillum meum af poſui, 


yet it is good enough; for the Seal appearing, it mult be preſumed to be ſet there by the Parties 
to the Need, 2 Co, 5, Leon, 25, Owen 23. Bendl. 1. 


Co. Lit. 6. a. J. Of the Premifles of the Deed ; and their Office is to name the 
9 Co. 47. b. Grantor and (zrantee, and the Thing to be granted or conveyed : Of this 
. *752 two Things are obſervable as regularly true; I. That no Perſon, not named 
2 Rol. Abr. in the Premiſſes of the Deed, can take any Thing by the Deed, though he 
55. be afterwards named in the Habendum, becauſe it is the Premiſſes of the Deed 
C10, Jac. that makes the Gift ; and therefore when the Lands are given to one in the 
**+ 1, Premiſles, the Hab:ndum cannot give any Share of them to another, becauſe 
cn that would be to retract the Gift already made, and conſequently to make 
5 a Deed contrary and repugnant in itſelf; thus, for Inſtance, if a Charter 
+3 co za. Of Feoffinent be made between A. of the one Part, and B. and C. of the 
Pop! 126. other Part, and A. gives Lands to B. Habendum to B. and C. and their 
Heirs ; C. takes nothing by the Habendum, becauſe all the Lands were 
given to B. and conſequently C. cannot hold thoſe Lands which are given 
before to another; but in this Caſe, if the Habendum had been to B. and 
C. and their Heirs, to the Lſe of B. and C. this had been a good Limitation 
of a Uſe, and conſequently the Statute would carry the Poſſeſſion to the 
Uſe, and B. and C. thereby become Jointenants. 


1 Generally in Deeds the firit Grant, and in Wills the laſt Deviſe, take Place. 


So if a Deed of Feoffment be made, without naming any Feoffee in the 

Premiſſes, Habendum to B. and his Heirs, it ſeems doub:tul! whether B. ſal! 

take any Thing by this Gift, for though there be not that Repugnany in 

this Caſe as in the former, the Lands being given to nobody in the Pre- 

miſſes of the Deed, and conſequently the Habendum cannot be ſaid to be 

contrary to the Premiſſes, but rather explanatory in deſeribing who ſhal! 

bold the Lands which were given in the Premiſſes; and for this Reaſon, it 

(e) In Co, ſeems, that my Lord Coke (e) holds, that the Gift to B. is good; but by 

Lit. 7. a. the Opinion of (F) others the Gift is void, becauſe the Habendum can only 

(f) Cro. mit the Duration of the Eftate, but no Man can by Virtue thereof hold 
2 Rol Abr. Lands which were not given to him. 78 | 


If Lands be given to a Huſband, Habendum to him and his Wife, and to 
67. the Heirs of their two Bodies, the Wife takes nothing, becauſe ſhe was 
not mentioned in the Premiſſes; and therefore ſhall 42 nothing of that 

vwhich was before given intirely to her Huſband, 
| Hs But 
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But there are theſe four Exceptions from this Rule; 1. That if Co. Lit. 21. 
Lands be given in Frank- marriage, the Woman that is the Cauſe of the F. 158. 
Gift may take by the Habendum, though ſhe be not named in the Pre- og ac 
miſſes ; as if Lands be given to J. S. Habendum in Liberum Maritagium una Poph. 126. 
cum the Woman who is Daughter of the Donor ; this is a good Eſtate inz Rol. Abr. 
Frank-marriage to them both; becauſe the Gift being totally on her Ac-67- 
count, it is neceſſary to the Creation of the Eſtate in the Huſband that the Page 495 
Wife ſhould take. 

2. In Grants by Copy of Court-Roll, as if a Copyholder ſurrenders*PÞ- 125, 
to his Lord, without limiting any Uſe, and then the Lord grants 1t 8 Caſe. 
in this Manner; J. S. cepit de Domino, Habendum to the ſaid J. S. and Cro. Jac. 
his Wife, and the Heirs of their Bodies begotten, this is a good Eſtate- tail 434. 
in the Wife; for theſe cuſtomary Grants, that are made in purſuance of- Kol. Abr. 67 
a former Surrender, are conſtrued according to the Intention of the Parties,. _ 
as Wills are; beſides that, the Cuſtom of the Manor is the Rule for the 3 and 
Expoſition of ſuch Sort of Grants, and in many Manors ſuch Sort of Form Heptins. 
is uſual. | 

3. That a Man not named in the Premiſſes may take an Eſtate in Re- 2 Rol. Abr. 


mainder by Limitation in the Habendum, 63, 
Hob, 313. 


Cro. Jac. 


4. In Wills; for if a Man deviſes Lands to J. S. Habendum to him 384 
and his Wife, this is a good Deviſe to the Wife; becauſe, in ConſtruQion Plow. 158, 
of Wills, the Intention of the Deviſor is chiefly regarded; and wherever: RI Abr 
that diſcovers itſelf it thall take Place, though it be not expreſſed in thoſe 66. 
Legal Forms that are required in Conveyances executed in a Man's Liſe- 
time. 

II. Of the Habendum; and the Oſſice of this is to limit the Certainty and 2 Rol. Abr. 
Extent of the Eſtate to the Feoffee or Grantee, for the Habendum need not 65. 
repeat the Thing granted; it is ſufficient if it be named in the Premiſſes, 2 Co. 55. 4. 
becauſe it is the Premiſſes that make the Gift, and the Word Habendum does ? od 
of its own Nature refer to Things mentioned in the Premiſſes. 

Of the Habendum there are theſe Things obſervable; 1. That the Haben- 2 Rol. Abr. 
dum cannot paſs any Thing that is not expreſsly mentioned or contained by 65. 
Implication in the Premiſſes of the Deed; becauſe the Premiſſes being Part 
of the Deed by which the Thing is granted, and conſequently that makes 
the Gift; it follows that the Habendum, which only limits the Certainty and 
Extent of the Eſtate in the Thing given, cannot increaſe or multiply the 
Gitt, becauſe it were abſurd to ſay, that the Grantee ſhould hold a Thing 
which was never given him, 

Hence it is, that if a Man grants a Manor, Hahendum together with ano-2 Rol. Abr. 
ther Manor, or with the Advowſon of another Manor, only the Manor 65. 
granted 1a the Premiſſes thall paſs. | 

But if a private Perſon grants a Manor Habendum una cum Adruca- Rol. Abr. 
tione, which belongs to the Manor, this is a good Conveyance of the 65. 
1 bis it was impliedly given by the Gift of the Manor 
itſelf. 

2. How far the Habendum may alter or abridge the Gift in the Premiſſes; 2 Co. 23. 
and here it is regularly true, that the Habendum, that is repugnant and con- gs E 
trary to the Premiſſes, is void, and ſhall be rejected: becauſe the Rule in 5 
the Interpretation of all Deeds is, that all Grants ſhall be taken moſt ſtrong- 
ly againſt the Grantor ; and therefore he ſhall not be allowed, by any ſub- 

equent Part of the Deed to contradi& or retract that Gift which he made 

in the Premiſſes ; as if a Man gives Lands to J. S. and his Heirs, Habendr: 
4 for Life, this is a void Habendum, becauſe repugnant to the Pre- 
mines, - | 

But for the better Explication of this Rule, it will be neceſſary further to Hop, 1. 
conſider it under theſe Exceptions; 1. That if no expreſs Eſtate be given 8 Co. Lit, 28% 

| the 


a Co. 24. 2 


$5» 
2 Rol. Abr 
65, 66. 
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the Premiſſes, as if a Rent be granted generally in the Premiſſes to J. S. this 
creates an Eſtate for Life in J. S. by Implication of Law; that is, the Par. 
ties having omitted to determine how long J. S. ſhall enjoy the Rent, the Lay 
conſtrues the Grant moſt ſtrongly againſt the Perſon that makes it, and there. 


_ _ fore gives J. S. an Eſtate in the Rent for his own Life; but if the Grantor 

S Co. 154. had by the Habendum limited the Rent to J. S. for Years, or at Will, thi, 

« Page 496 Habendum had been good; for the Law creates an Eſtate for Life in J. ö. 
only becauſe there was no expreſs Eſtate given by the Grantor ; but when 
upon the Face of the Deed it evidently appears, that the Rent was given but 
for a determinate Number of Years, or only at the Will of the Grantor, 
there the Law will never create an Eſtate againſt the expreſs Proviſion of 

1 Parties, or permit J. S. to en oy the Rent beyond the Period of Time 

pA paoſitively limited in the Deed. 

ego and So the Habendum may fruſtrate and controul the Eftate by Implication 


— A 
7. 
Tich, 17 1 


66 

2 Co. 55- 
Euckicr's 
Caſe. 
Moor pl. 
591. 

Cre. Eliz. 
5, 58 5. 
dae Moor 
551. con?, 


in the Premiſſes, though the Eſtate limited by the Habendum be void it- 
ſelf; thus if a Deed of Feoffment be made, and the Lands given gene- 


ol. Abr. rally in the Premiſſes, Jlabendum to the Feoffee, and his Heirs, after the 


2at}1 ot the Feoffec the implied Eſtate for Life ſhall not paſs by the Pre- 
miſſes, becauſe it is evidently the Intention of the Deed that no Eſtate ſhall 
paſs till after the Death of the Feoffor, and the Luniration in the Habendun 
1s void ; becaule the Livery cannot paſs the Freehold in Futuro, for that 
would create an Uncertainty of the Freehold, and Strangers would be at a 
Lots againſt whom to bring their -Precipe, as is before cd. 

2. It to the Perfection of an Eſtate limited in the Premiſſes there be 
a Ceremony neceſſary, which is not requiſite to paſs the Eſtate in the Ha- 


Co. 23, 24. Hendum; there if the Ceremony be not performed, to carry the Eſtate in the 


Batdevin's 


Premiſſes, the Habendum ſhall ſtand, though it be repugnant to the Pre- 
miſſes ; as if a Man covenants, grants, deiniſes, and to Farm lets Land 


to A. and B. and the Heirs of B. Habendum ro A. and B. for three hun- 


dred Years, this is but a Term for Years in A. and Bñ. though there be 
Words of Inheritance; for it was plainly the Intention of the Leſſor to 
create a Term only by his uſing the common Words of Demiſe; beſides, 
it 15 evident that the Leſſees by te Premiſſes could have bury an Eſtate at 
Will, becauſe the Words of Inheritance in the Premiſſes were not ſufficient 
to carry the Freehold without Livery, which was not made in this Caſe, 
and conſequently the Habendum does not really contradict but enlarge the 
Gift in the Premiſſes; it is true my Lord Cole ſays, at the End of this 
Caſe, that if Livery had been made, only a Term for Years ſhould have 
paſſed ; becauſe that the Words of Demiſing and Covenants in the Deed 
plainly diſcover the Intention of the Parties to create a Term; but Q. of 
this, becauſe theſe are Words of Inheritance in the Premiſſes; and there- 
fore a Livery. purſuant to them ought to be taken moſt ſtrongly againſt 
the Grantor, | | 


Co. 154. b. But tho rhe Habendun cannot retract the Gift in the Premiſſes, yet it 


Co. Lit. 28. 
a. 
Lit. Rep. 
345 


2 Jon, 4. 
Filſavorto 
and Fyett. 


may conſtrue and explain in what Senſe the Words in the Premiſſes ſhall be 
taken; for it is upon a View of the whole Deed, that the Intent of the 
Parties muſt be collected; therefore if Lands be given to a Man and his 
Heirs, Habendum-to him aud the Heirs of his Body, this is but an Eftate- 
tail; becauſe the Halenlum only expounds the general Word Heir in the 
Premiſſes, and ſuch Expoſition is conſiſtent, and does not deſtroy the Opera- 
tion of the Words mentioned in the Premiſſes, but only explains in what 
Senſe they are to be taken, and what Heirs are comprehended. 

A Prebend demiſed Land, of which he was ſeiſed in Right of the 
Church, to J. S. and his Heirs, Halendum to him and his Heirs for 
three Lives, and held to be a good: Leaſe againſt his Sueceſſor; becauſe 


2 Re. 865. the Hahendem explains in what Senſe and to what Purpoſe the Word 


8. E. 


Heirs was uſed in the Premiſſes, wiz. to create a Special Occupancy * 
e 


FL 


the Leſſee; for if the Demiſe had been only to J. S. Habendum for 
three Lives, without inſerting the Word Heirs, any Stranger, upon the 
Death of J. S. might have entered and held the Land as a general Occu- 

nt, during the Lives of the Ceſſui gue wies z therefore the Heirs of the 
Leſſee ſhall enjoy the Land, becauſe they are mentioned in the Premiſſes; but 
the Habendum explains in what Manner they ſhall enjoy it, and that is as Page 497 
Special Occupants during the three Lives. 

Hut it has been held, where a Huſband was ſeiſed of Land in Right of Cro, £112. 
his Wife for her Life, and they both by Deed of Feoffment conveyed the 131. 
Land to F. S. and his Heirs, Habendum to him and his Heirs, to the Uſe Piers and 
of him and his Heirs for the Life of the Wife; that the whole Fee-ſimple Free. 
paſſed to J. S. and fo was a Forfeiture of the Eſtate; for there being a 
Fee-fimple conveyed to J. S. by the Livery, and the Premiſſes and Haben- 

dum of the Deed, the Words of Reſtriction for the Life of the Wife refer 

only to the Limitation of the Uſe, and conſequently the Fee-fimple re- 

mains in the Feoffee; whereas, in the former Caſe, the Conveyance was 

wholly at Common Law ; and therefore the Reſtriction in the Habendun 

muſt relate to that or be void, which is never admitted where they are only 
explanatory and not repugnant. 

80 of a Rent; as if the Grant had been to J. S. and his Heirs, Execu- Moor 8-6. 
tors and Aſſigns, Habendum to him and his Heirs, Executors and Aſſigns, 2 Rol. Abr 
for or during the Life of J. N. this is a good Habendum, and the Leſſee 66. 7Filkirs 
has only an Eſtate for Life; for the Habendum does not defeat, but explain — e. 
the Operation and Uſe of the Word Heirsin the Premiſſes; for as this Caſe — 
ſtands, upon the Death of 7. S. his Heirs ſhall enjoy the Rent during the Bult. 136 
Life of F. N. as Special Occupants ; whereas if the Rent had been granted ; 
only to J. S. for the Life of J. NM. it would have determined upon the 
Death of J. S. becauſe there can be no general Occupant of a Rent; and 
the Heirs of J. S. could not take, hed 4 not named in the Grant, 

If the Grant had been to him and his Heirs, Habendum to him for his Bult. 1355 
Life, and the Lives of three others; this is likewiſe a good Habendum, 126. Bowie: 
becauſe it does not render the Word Heirs in the Premiſſes uſeleſs, but 204 Peer. 
expounds them only to create a Special Occupancy, and thereby to prevent 10mg Jae. 
the Determination of the Eſtate by the Death of rhe Grantee. N 55 

But if the Grant in the Premiſſes be of a Rent to a Man and his Heirs, Co : va 
Habendum for the Life of the Grantee, this is a void Habendum, becauſe it 
totally defeats. the Operation of the Word Heirs in the Premiſles, and 
conſequently is repugnant and not explanatory, and therefore void. 

Ifa Man makes a Feoffment in Fee in 20 Acres to A. and B. Habendum Co. Lit. 190. 
one Moiety to 4. and the other Motety to B. this is good, and the Haben- b. 
dum makes them Tenants in Common; for though the Premiſes be joint, 183. b. 
and therefore of themſelves would operate to give a joint Eſtate and Pol- . 
ſeſſion, yet the Habendum explaining the Manner of Poſſeſſing is not incon- 
ſiſtent or repugnant, becauſe it makes no Diviſion of that undivided Poſ- 
ſeſſion which was given in the Premiſſes. 

But if the Habendum had limited ten Acres to A. and the other ten Acres Hob. 172. 
to B. this had been void, becauſe the Habendum, in this Caſe, contradicts 
and is repugnant to the Premiſſes; for by the Premiſſes, the intire and un- 
divided Poſſeſſion of the Whole twenty Acres is equally given to both; 
and therefore the Habendum that excludes A. out of his Share of ten Acres, 
and H. out of his Share of ten Acres, is contradictory to the Premiſſes, and 
therefore void. 

If a Leaſe be made to two, Habendum to one for Life, Remainder to the Co. Lit. 183, 
otlier for Life, this is a good Habendum, becauſe it explains the Deſign of 190. 
the Gift in the Premiſſes, and ſhews that they ſhall take the Whole in Sue _ eb 


ceſſion one aſter the other, 65. 
| 8⁰ 


Ne. 


Dyer 367. do a Leaſe to the Mother and Son, Habendum eis pro termins 2/ite eorum 
Bull. 135. E alterius eorum diutius vivent', ſucceſſive uni corum poſi alterum, ficut nomi. 
nantur in Charta & non confunctim; here the Habendum explains in what 
Manner they ſhall enjoy the Land, nor is the Habendum void for the Un- 
certainty who ſhall take firſt, becauſe they are to take one after another, az 
page 498 they are named in the Deed ; and therefore the * Mother was adjudged to 
be Tenant for Life, the Remainder to the Son. 
Hob, 313. But a Demiſe to A. Habendum to him, B. and C, pro termino wite eorum 
Windſmore & alterius eorum ſucceſſive diutius vivent' ; this is a void Habendum, and nei. 
and Hebert, ther B. nor C. can take any Thing, not as Leſſees in Poſſeſſion, becauſe 
not Parties to the Deed, or named in the Premifſes ; nor by way of Re. 
mainder, be. auſe they cannot take jointly in Remainder, the Limitation 
being to them ſucceſſive ; nor can they take in Succeſſion one after the other 
' becauſe non conflat by the Deed who thall take firſt in Renainder, 
Oro. Eliz. 89. J. made a Leaſe to B. C. and D. for their Lives, Proviſe, and it is co- 
1 367 venanted and granted, that C. ſhall not enjoy the Land during the Life of 
Leon. 217, B. and that D. ſhould not enjoy the Land during the Life of C. this is but a 
collateral Covenant, which ſhall not alter the Nature of the Eftate given by 
the Premiſſes which create the Gift. 
2 Rol. Abr. A. made a Leaſe for three Lives, and after grants the Reverſion to J. 5. 
66. Habendum to him tor Life, which ſaid Eſtate tor Life to begin after the 
Hob. 177- Death of the three firſt Leſſees z this is a good Grant of the Reverſion to 
Underbay ana J. S. during his Life, to commence immediately; for though the Haben- 
Underbay, dum, as is already obſerved, may totally control any Implication in the Pre- 
Cro, Eliz. miſſes, and defeat the Eſtate therein given by Implication of Law, yet in 
269. this Cate there was an expreſs Eſtate given for the Liſe of the Grantee, 
ll reported. and no ſubſequent Words thall defeat that Eſtate which was complete and 
expreſs by the former Part of the Deed ; and therefore the ſubſequent 
Words, which would limit the Eſtate to commence in futuro, are void 
becauſe a Freehold cannot be granted in futuro, for the Reaſons already 
obſerved. | | 
Dyer 272. A Termor for Years, reciting by Indenture his Term and Leaſe, grants 


255. Habendum defeats and is repugnant to the Grant. 


. 8 J. S. for ten Years the Reverſion of the Lands, Habendum the ſaid Lands 
T brogmarten trom Michaelmas next enſuing, after the Death of the Leſſee for Lives; 
v. Tracy, this is a good Demiſe to J. S. becauſe the Word Reverſion, including not 
only the Intereſt or Eſtate which A. had depending upon the Eſtate for 
Lives, but likewiſe the Land itſelf, returning after the Determination of 
the particular Eſtate, the Habendum, which an Fo in what Senſe the Word 
Haber:dum is to be taken, ſhall ſtand ; and therefore in this Caſe J. S. was 
acljndged to have a Term for Years in the Land, to commence upon the 
Determination of the Freehold. | | 
III. The next formal Part of the Deed is the Tenendum, and this, ſince 
the Statute of Quia Emptores Terrarum, muſt be to hold of the Chief Lord 
of the Fee, if a Fee- ſunple be conveyed ; but if an Eſtate Tail be conveyed, 
it may be to hold of the Donor, [See farther Perk. ſ. 635, &c.] 
[IV. Of the Reddendurs, A Rent Service being ſomething in Retribu- 
ton for the Land that paſſes, it muſt be reſerved by ſuch Words as imply 
a Return of ſomething that was not in the Grantor before, in Lieu of the 
Land given; and therefore Reddendo, Reſervando, Solvendo, Faciends, In- 
nds, and ſuch like, are proper Words by which a Reut way be reſerved, 
: C. 


Fr 

O Lit. 47. 4. Perk. $625. Plow. 142. 2 Rol. Abr. 449. See farther 
n 8 5 5 

v. Of the Clauſe of Warranty. A Warranty is a Covenant real, annexed 
to Lands or Tenements, whereby a Man and his Heirs are bound to war- 
rant the ſame Lands, and to render in Value, if they are evicted by a for- 
mer Title. Ce. Lit. 365. a.—And Warranty is expreſs or implied, Id. No 
Word in Law makes an expre/s Warranty except the Word Warrantizo. 
Lit. Se. 733. But a Feoffment by the Word Dedi, implies a Warranty to 
the Feoffee and his Heirs during the Life of the Feoffor. Co. Lit. 384. 4.— 
And before the Stat. quia Emptores Terrarum, 18 Ed. 1. c. 1. if the Feoff- 
ment was by Dedi Tenendum of the Feoffor and /is Heirs, the Heirs as well 
as the Feoffor himſelf were bound to Warranty in reſpect of the Tenure. 
Co. Lit. 384. a.—So in Exchange the Word Excambium imports a mutual 
Warranty, Co. Lit. 384. a.—But Conceſſi does not imply a Warranty, Co. 
Lit. 384. a. See farther Com. Dig. 3 V. 430. 

VI. Of the Cujus rei Teſlimonium, comprehending the Sealing. The 
Clauſe in Cujus rei Teſtimonium is not neceſſary. Co. Lit. 6. R. 1. Leon. 
25.— Seals were uſed Temp. Reg. Edgar, though they were not common 
in the Time of the Saxons. Co. Lit. 7. a. Seid. Off. Chan. 3. Dub. Vide the 
Diſſertat. prefixed to Madox's Form. Ang. 23. And afterwards in the 
Time of Edward the Confeſſor and William the Conqueror. C9, Lit. 7. a. 
— he Seal is eſſential to the Deed. Co. Lit. 6. 4. 7. a. And 
therefore regularly it is not the Deed of him who has not ſealed it. 2 Rol. 
Ar. 23.1. 25. And per ſcriptum ſuum is not ſufficient, without ſaying, 
that it 2was ſealed, or was his Deed. 1 Leon. 310. Com. Dig. 5. V. 220. 
hut it is not material with what Seal the Deed is ſealed ; for the Seal 
of a Stranger is ſufficient, 2 Rol. Abr. 23. l. 35. Perk. \ 130, 132. 
2 Rol. Abr. 2 2. J. 1. And if twenty ſeal with the ſame Seal, it is the 
Deed of all. 2 Rol. Abr. 23. J. 30. And it need not be mentioned 
in the Deed Sigillum appoſui. R. 2. Co. 5. 4. 2 Rol. Abr. 21. J. 50. 
22. J. 3, See farther Com. Dig. 3 V. 325, 6. 

VII. Of the Date. The Date is not eſſential to a Deed ; for if ic has not 
any Date, or a falſe or impoſſible Date, the Deed ſhall be good, and 
ſhall take Effect from the Time of Delivery, Co. Lit. 6. a. R. 2. G. 
5.4. 2 Rol. Abr. 21.1. 41. P. 2. 3 Leon. 100. Keiko. 34. 6. R. 
Yelv. 193. Vide the Diſſert. prefixed to Mad. Form. Ang. 30. So if 
it hath the Day of the Month, but no Year is mentioned; for that is a void 
Date. 2 Rol. Abr. 27. I. 22.—— Where a Deed has a void Date, it 
may be pleaded that it was delivered at ſome other Day than that mentioned 
in the Deed. 2 Rol. Abr. 27. 1. 25. Telv. 194. & wide 3 Lev. 348. 
Cro. Elix. 890. & Com. Dig. 3 V. 328. 

VIII. Laſtly, of the His Teftibus, Witneſſes are not eſſential to a Deed. 
Cm. Dig. 3 V. 328. Though the Clauſe of His Teſtibus continued in 
the Deeds of Subjects till the Time of H. 8. 2 Inf. 578. — And was 
uſed in the King's Patents Temp. H, 3. Ed. 1, 2, 3. and before. 


2 Inſt, 77.] 


———_ 
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*(D) Who map make a Feoffmeut. page 499 


T a Perſon Non Compos makes a Feoffment, and gives Livery himſelf, Rol. Abr. e. 


this is allowed on all Hands to be good to bind himſelf, + ſo that he Co. Lit. 247. 
can by no Proceſs or Plea avoid the Feoffment, and reſtore himſelf to the — . 
; | | ; "Caſes 153 H 

5 + See infra, as to his Heir, 


re. 


vide Tit. Poſſeſſion; the ſame Law of an Ideot; and the Reaſon is, bècauſe the 
Idecrs and Inveſtiture being made before the Pares Curie, their ſolemn Atteſtation 
Lunatics, could not be defeared by the Perſon himſelf, becauſe it is preſumed they 
are competent Judges of the Ability of the Feoffor to make ſuch Feoff- 
ment. 
4 Co. 125. But if an Infant makes a Feoffment, and makes Livery himſelf, this ſhall 
5 bind him, but he himſelf may avoid it by Writ of Dum fuit infra 
— ig g tatem; yet the Feoffment of the Infant is not void in itſelf, as well becauſe 
tam's Caſe, be is allowed to contract for his Benefit, as that there ought to be ſome AQ 
of Notoriety to reſtore the Poſſeſſion to him, equal to that which transferred 
it from him. a | 
8 Co. 45. But if an Infant makes a Feoffment, and a Letter of Attorney to make 
Co. Lit. 247. Livery, that is void; fo if a Perſon Non compot makes a Surrender or Re- 
6-0 724. a, leaſe, this is void in Law; fo if he makes a Letter of Attorney to give 
2 5 > Livery, but the Heir at Law, after the Death of the Perfon of nn ſane 
Show. Parl. Memory, or Ideot, may avoid his Feoffment ; and ſo may the King upon 
Caſes 153. an Office found of his Lunacy during his Life. 

As the Infant's Feoffnient is voidable by Dum fit infra ætatem, when he 
=. — comes of full Age, fo it is voidable by him by Entry during his Nonage, 
— 4a 45 but his Letter of Attorney is merely void; and the ſame Law feems to be 
4. of a Peine Covert, for if ſhe makes a Feoffment upon the Land, it is 
Cro. Jac, voidable by her Huſband ; but if ſhe makes 1 Letter of Attorney to give 
617. _ Livery, it is abſolutely void in Law; and the Reaſon is, becauſe the Con- 
Gardiner and tracts of thoſe that are difabled by Law to contract were void Contracts; 
— "Ye. but their Infeudations were not in themſelves void, becauſe they were made 
183. coram paribus Curie, who were preſumed not to atteſt Contracts of Perſons 


* — * 1 


the Heir at Law after their Perth. 
(E) Of 


P 1 FFP M E N T. 


(E) Of making it by Letter of Attozney: 


Man may either give or receive Livery by his Attorney; for ſince a Co. Lit. 52. 
Contract is no more than the Conſent of a Man's Mind to a Thing, 2&ol.Abr.s, 
here that Conſent or Concurrence appears, it were moſt unreaſonable to 
oblige each Perſon to be preſent at the Execution of the Contract, ſince it 
may as well be formed by any other Perſon delegated ſor that Purpoſe by 
the Parties to the Contract. | 
But ſuch Delegation or Authority, to give or receive Livery, muſt be hy Co. Lit. 48. b. 
Need, that it may appear to the Court, that the Attorney had a Commiſ- _ — yn 
fon to repreſent the Parties that are to give or take Livery, and whether 7 en 1 88 
the Authority was purſued. and Gi 


For if the Letter of Attorney be to make Livery upon Condition, as to 11 H, 4. 3. 
make a Feoffment conditional, and the Attorney delivers Seiſin abſolutely, 2 Rol. Abr. 
the Livery is not good, becauſe the Attorney had no Authority to create an 5 1 
abſolute Fee- ſimple; and therefore ſuch abſolute Feoffment ſliall not bind 1 * bb 
the Feoffor, becauſe he gave no ſuch Authority; and hence in ſome Books 183, 
the Attorney is called a Diſſeiſor. . 

But if the Letter of Attorney had been to make Livery abſolutely, and 26 Af. 39. 
the Attorney had made it upon Condition, this ſeems a good Execution of 2 Rol. Ab. o. 
his Power, and the Feoffment good ; becauſe when the Attorney had once — _ 
delivered Poſſeſſion, he fully executed his Power ; and the Condition an- 192. ; 
nexed to it, being without Authority, is void; and therefore ſhall not de- 
ſtroy the Operation of the Livery. | 

If a Warrant of Attorney be given to make Livery to one, and the At- Perk. Seck. 
torney makes Livery to two, or if the Attorney had Authority ro make 189. 
Livery of Black-acre, and he made Livery of Black-acre and IWhite-acre, 
though the Attorney has in theſe Cafes done more, yer there is no Reaſon 
that ſhould vititate what he has done purſuant to his Power, ſince what he 
did beyond it is a perfect Nullity, and void. | 
hut if the Attorney were to deliver Seiſin ro two, and he had made Perk. SeQ, 
Livery only to one, + that had been void, becauſe he had no Authority to 188. 
deliver the whole Poſſeſſion to one excluſive of the other, and therefore it is Sq fe. 


void for the whole. in this Page. 


An Attorney cannot make Livery within View, becauſe ſuch Livery is co. Lit. 52. 
made by Signs or Words, inſtead of the Act of Delivery; beſides, the zRol.Abr.g. 
Power of the Attorney i- to deliver the Poſſeſſion, but that Power is not 
executed by the Livery in View, becauſe the Poſſeſſion is not in the Feoffee 
till actual Entry made by him, and conſequently the Attorney has riot exe- 
cuted his Authority. ö 

If a Letter of Attorney be given to two jointly to e Livery, and the Oo. Lit. 4 
Feoffor makes Livery to one in the Abſence of the other, in the Name Rol. Abe. 
both, this is void ; becauſe they being appointed jointly to receive Livery 
are conſidered but as one. 

But if u Feoffmient be made to A. and B. and the Feoffor gives a Co. Lit. 40. 
Letter of Attorney to deliver Seiſin, and J. S. gives Livery to A. in*RoLAbr.s. 
the Abſence of B. in the Name of both; this is a good Livery, for 

though the intire Poſſeſſion be delivered to one only, yet they being ſoint= 
*tenants by the Deed of Feoſiinent, ſuch Livery to one makes no Alteration * Page 501 
or Change in the Poſſeſſion, becauſe, if the Livery had been made to both, 

each had been placed in the Poſſeſſion, beſides that, every Man being pre- 

ſumed to accept a Gift for his Advantage, A. is looked upon as the At- 
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torney of B. to receive the Poſſeſſion for him; and therefore the Livery u 
A. enures to the Benefit of B. till he diſagrees to it. 
Pyer 62. But if a Letter of Attorney be made to three confunctim et diwiſim, and 
Rol. Abr. two only make Livery, this is not good, * becauſe not purſuant to their 


326. 
Sed gu. 
de Loc ? 


Authority, for the Delegation was to them all three, or to each of them 
ſeparately; yet if the third was preſent at 0 Time of the Livery made hy 
two, though he did not actually join with them in the Act of Livery, ye 
the Livery is good ; becauſe when they all three are upon the Land for 
that Purpoſe, and two make Livery m the Preſence of the Third, there is his 
Concurrence to the Act, though he did not join in it actually, ſince he did 
not diſſent from it. 
co. Lit. 52. b. If a Letter of Attorney be given to 4. to make Livery of Lands already 
Foph. 103. in Leaſe, the Attorney may enter upon the Leſſee in order to make Liye. 
Dyer 131. a. ry; becauſe, while the Leſſee continues in Pofteſſion, the Attorney canng 
340. a. deliver Seiſin of it; and therefore, to execute the Power given him by the 
Rol. Abr. 9. Letter of Attorney, it is neceſſary he ſhould have a Power to enter upon the 
Leſſee ; but by Rolle, it is the ſafer way to inſert a Clauſe in the Letrer of 
Attorney, for the Attorney to enter & omnes alios inde expellend, 
Sn If A. be diſſeiſed of Black-acre and White-acre, and gives a Letter of 
2Rol, Abr. g. Attorney to enter into both, and make Livery, if the Attorney enters into 
one Acre only, and makes Livery ſecundum formam Charte, this is not 
good, becauſe the Attorney has not purſued his Authority; for the Eftate 
of the Diſſeiſor cannot be defeated without an Entry into both Acres, and 
till the Eſtate be defeated, the Attorney cannot execute his Power in 
the Manner it was delegated ; and therefore what he did m this Caſe wa 
void. | 
Rol. Abr. 9. This Power of the Attorney muſt be executed during the Life of the 
na - Perſon that gives it, becauſe the Letter of Attorney is to conſtitute the Ar. 
* et. torney my Repreſentative for ſuch a Purpoſe, and therefore can continue 
; in Force only during the Life of me, that am to be repreſented. And hence 
it is, that if J. S. make a Letter of Attorney to deliver Seiſin after my 
Death, it is void; becauſe he cannot deliver Seiſin during my Liſe, 
for that were plainly without any Authority from me; nor can he do it 
after my Death for the former Reaſon. 
z Rol. Abr. This Authority to give Livery may be delegated by Deed indented, tha 
2, 9, Nude the Attorney be nor Party to the Deed, becauſe the Attorney takes nothing 
Co, Lit. 52. by the Deed, but has only a naked Authority delegated to him; and there- 
fore, ſince a Man may take an Eſtate in Remainder, though he is not Party 
to the Deed, à fortiori one not Party to the Decd may receive a naked Au- 
thority or Power by it. 
11 H. 7. 19. But if any Corporation Aggregate, as a Mayor and Commonalty, o 
T4 H. 8. 3. Dean and Chapter, make a Feoffment and Letter of Attorney to delive! 
Co. Lit. 52. b. Seiſin, this Authority does not determine by the Death of the Mayor c 
—_—_ Abr. Dean ; but the Attorney may well execute the Power after their Death, 
; becauſe the Letter of Attorney is an Authority from the Body Aggregate, 
which ſubſiſts after the Death of the Mayor or Dean, and therefore may be 
repreſented by their Atrorney ; but if the Dean or Mayor be named by their 
own private Names, and die before Livery, or be removed, Livery after 
feems not good, 
Co. Lit. 52. There are few or no Perſons excluded from exerciſing this Power d 
Perk, Se, delivering Seiſin, for Monks, Infants, Femes Covert, Perfons Atcainted, 
187. Outlawed, Excommunicated, Villeins, Aliens, &c. may be Attornies; 
for this being only a naked Authority, the Execution of it can be attended 
*Pageg0z with no Manner of Prejudice to the Perſons under thefe Incapacities 0! 
Diſabilities, or to any other Perſon, who by Law may claim any Interd 
of ſuch diſabled Perſous after their Death. 
A Femt 
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' to 4 Feme Covert may be an Attorney to deliver Seiſin to her Huſband, +Co.Lir. 52. * 
and ſo may he in Remainder be an Attorney to make Livery to the Tenant oy Sect. 

id Life. 

err "es + So a Huſband may be Attorney for his Wife, Co, Lit, 52. a, 

em | 

by If Leſſee for Life make a Deed of Feoffment and Letter of Attorney to Co. Lit. 52, 

yet his Leſſor to deliver Seiſin, if the Leſſor makes Livery accordingly, it is a 

for Feoffment; but the Leſſor, notwithſtanding he gave Livery himſelf, * 

his may enter for the Forfeiture of the Tenant for Lite ; becauſe the Freehold 

did being in the Tenant for Life, the Leſſor was only his Repreſentative to 


transfer it; but if the Tenant had been only Leſſee for Years, and the 
ich Leſor had made Livery, that had been no Forfeiture of the Term; be- 
ve- cauſe, the Freehold being only in the Leſſor, he could not be the Repre- 
nat ſentative of the Termor to convey what the Termor had not; and there- 
the fore the Freehold, which paſt by the Livery, muſt proceed from the Leſſor 
the WW himſelf, and conſequently thall bind him. 


* of If 4. makes a Leaſe for Years to B. and after makes a Deed of Feoff- Co. Lit. 52, 


ment with a Letter of Attorney to B. to deliver Seiſin, and B. makes Li- 
- of WM very accordingly, this ſhall not extinguiſh or affect his Term, becauſe the 
ata WM Livery was made to paſs the Freehold, and that he did as Repreſentative 
not to the Leſſor; and therefore, ſince the Feoffee can claim nothing from the 
ae Leſſee, the Intereſt of the Leſſee remains as it was, unaffected by the 


nd Feoffment. 


Fines and Amercements. 


T ſeems that originally all Puniſhments were Corporal; but that after 
the Uſe of Money, when the Profits of the Courts aroſe from the Mo- 
ney paid out of Civil Cauſes, and the Fines and Confiſcations in Cri- 

minal ones, the Commutation of Puniſhments was allowed of, and the 


'« WF nary, whereby they found their own Advantage. 

of This begot the Diſtinction between the greater and leſſer Offences ; for 
a, in the Crimina Majora there was at leaſt a Fine to the King, which was le- 
te, vied by a Capiatur; but upon the leſſer Oifences there was only an 
be Amercement, which was affeered, and for which a Diftringas or Action of 
ir WF Dcbt only lay. 


But for the better underſtanding hereof we ſhall conſider, 


. (A) Who have ſuffictent Authority to fine and 
1 amerce. 503. : 

x (B) Foz what Offences the Paztp is to be fined 
4 02 amerced. 504. 
Nn2 (C) Jn 


Corporal Puniſhment, which was only in Terrorem, changed into the Pecu-- 
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FINES and AMERCEMENTS. 


Page 503® (C) In what Actions oz Pꝛoteedings there ought 
to be a Fine oz Amercement. 506. 


And herein, 


1. Of the Nature of the Action, in which there ought 
to bea Fine or Amercement. 506. 

2. At what Time to be awarded. 508. 

3. Whether to be awarded when the Party is acquit- 
ted as to Part, 509. 

4. Whether to be awarded where there are ſeveral 
Parties, and ſome of them only acquitted. 510. 
5. Of awarding Fines and Amercements jointly or 

ſeverally. 511. 
6. Whether the Party can be twice amerced in the 
ſame Action. 512. 


(D) Where a Fine ought to be awarded, and not an 
Amercement, & vice verſa. 513. 

(FE) UMho, in Reſpect of their Perſons, are not tg 
be fined oz amerced. 515. 

(F) Of the Kicaſonablencſs of the Fine, and herciy 
of mitigating oz aggravating it. 517. 

(G) Of the Keaſonavienels of an Amercement, and 
the Affeerment thereof. 517. 


And herein, 


1. Of the Neceſſity of an Affeerment. 517. 
2. By whom the Aﬀeerment is to be. 519. 


(H) Of the Manner of recovering Pines and 
Amertements. 519. 


— 


(A) TUho have ſufficient Authozitp to fine and 
amerte. 


4 l all Courts of (a) Record may fine and impriſon an Of- 
ny = fender, if the Nature of the Offence be ſuch as deſerves ſuch Pu- 
(a) But no nſhment, ; 


Court, unleſs | | | 
of Record, can fine or impriſon- 11 Co. 43. b. Godb. 38 1. S. P. adjudged, Co, Lit. 117,— 
that all Courts of Common Law that have Power given them to fine and impriſon, are thereby 
made Courts of Record, Salk, 200, pl. 1. 


2 Inſt. 142, Therefore the Sheriff in his Torn may impoſe a Fine on all ſuch as are 
s Co, 38. guilty of any Contempt in the Face of the Court, and may alſo _—_—_ 
| | wha. 
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FINES AD AMERCEMENTS. 


what reaſonable Fine he ſhall think fitting upon a Suitor refuſing to be 
ſworn, or upon a Bailiff refuſing to make a Panel, Ic. or upon a Tithing- 
man neglecting to make his Preſentment, or upon one of the Jury refuſing 
preſent the Articles wherewith they are charged, or upon a Perſon duly 
choſen Conſtable refuſing tv be ſworn. 

+ Alſo the Steward of a Court-Leet may by Recognizance bind any * Page 504 
Perſon to the Peace who ſhall make an Affray in his Preſence, fitting the : 
Court, or may commit him to (2) Ward, either for Want of Sureties, or 5 2 B. 32: 
by Way of Punithment, without demanding any Sureties of him; in Pome ang ö 
which Caſe he may afterwards impoſe a Fine according to his Diſcretion. 10H. 6. 10.8. 

Cromp. 7. 
2 Hawk. P. C. 4. (a) But in 11 Co. 43. it is ſaid, that ſome Courts may fine but not 
impriſon; as the Leet. Rol. Itep. 74- S. P. by my Lord Cate; and in Rol. Rep, 35, it is ſaid 
by Coke, that this is the only Court that can fine but not impriſon. 


Alſo the Sheriff in his Torn, and the Steward of a Court-Leet, have a Keilw. 66- 
diſcretionary Power either ro award a Fine or Amercement for Contempt Kitchin 43, 
to the Court; as for a Suitor's refuſing to be ſworn, c. and the (3) Stew- 3” 
ard of a Court Leet may either amerce or fine an Offender, upon an Indict- (5) But the 
ment for an Offence not capital, within his Juriſdiction, without any far- Statute 1 E. 


ther | Proceeding or Traal ; eſpecial ly if the Crime were any Way enor- * e 
nous; as an Affray accompanied with Wounding. Sheriff from 
levying any 


Fines or Amercements on Inditments found before him. 
T Nu. de bec ? 


It is faid, that ſome Courts may impriſon but not fine, as the Conſtables 21 Co. 44. 


at the Petit Seſſions. Rol. Rep.74. 
Allo ſome (c) Courts cannot fine or impriſon, but amerce, as the County, CS 
Hundred, & * 

un , . (c) A, was 
ſeiſed of the 


Manor of Graveſend, and preſcribed for a Water Court within his Manor, for Reformation of 
the Diſorders amongſt Watermen; and whether this Court was not in nature of a Leet, and not 
a Court Baron, ſo that the Steward, without any Special Preſcription, might aſſeſs a Fine, Leon. 
216. dubitatur. | 


But ſome (4) Courts can neither fine, impriſon, nor amerce ; as (e) Ec- 11 Co. 44. as 
cleſiaſtical Courts held before (/) the Ordinary, Archdeacon, c. or their 4) No E 
Commiſſaries, and ſuch who proceed according tu the Canon or Civil 92 Be 


Law, can fine for 

not appear - 
ing to anſwer a Bill there, Rol. Rep. 336. Nor can the Chancellor for Breach of a Decree, 4 
Init. 84, (e) Their Proceedings are only by Eccleſiaſtical Cenſures. 4 Inſt, 324, Vide 16 Car, 
1. e. 11, par; 4. 13 Car. 2. c. 12. Ney 17. J) But whether the High Commiſſion 
Court (while ſtanding) could fine and impriſon, was wexata Queſtia. Vide Poph. 6c, Cro, Car. 
532, 4 Inſt. 324, Cc. 332. tuliy contidered, and that they could not, 16 Car. c. 11. par. 2. 
Such Fines and Impriionment recited to have been uſed to the Oppreſſion of the Subjet.—That 
they uſed to fine and impriſon, which was illegal; yet the Parties were remanded on a Habeas 
Cpu. Comb, 306, per Heult C. J. 


Dr TT 
— T—kꝛ 


(B) Foz what Offences the Party is to be fincd oz 
amerted. 


VERY Court of Record may injoin the People to keep Silence under 21H. 6. 12. b. 

a Pain, and impoſe reaſonable Fines, not only on ſuch as ſhall be con- Rol. Ab. 2 19. 
vited before them of any Crime on a formal Proſecution, but alſo on all * b. 38. 
luch as ſhall be guilty of any Contempt in the Face of the Court 3 as by Cro. Ellz- 

giving 58 1. 

did. 145, 
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giving opprobrious Language to the Judge, or obſtinately refuſing to 
their Duty as Officers of the Court. | 
40 AM, 10. If any of the Jury give their Verdict to the Court, before they are al! 


for this wide i : ; 
* q 0 e agreed of their Verdict they may be fined 


Juries. 8 F 

page os * If Timeout of Mind a Conſtable hath yearly been elected, and pre. 
$ Co. 38. b. ſented by the Jury at a Leet, and FJ. S. by them is elected and preſented 
Griefley's Conſtable, and being (a) in Court, and by the Steward required to take 
Caſe, his Oath accordingly, refuſes and departs in Contempt of the Court, the 


1 122 hg Steward may impoſe a Fine on him, 


Steward 

may impoſe a Fine upon a Perſon who is elected by the Homage, if he is preſent at the Leet, and 
refuſes to be ſworn to execute the Oihce ; but if the Perſon is not preſent, the Steward cannot 
fine him, but he may be amerced, which muſt be preſented at the next Court, and affeered; 
but the Party ovght to be ſummoned, and a Time and Place ought to be appointed under a Pe. 
nalty, when and where he ſhall come, and before whom to take the Oath ; and it is not ſutfncient 
to alledge in general that he had Notice, tor though he be an Inhabitagt, yet he may be efloined, 


5 Mod, 130, adjudged, 


$ Co. 39. b. So if a Tithing- man refuſe to make a Preſentment in a Leet, the Steward 
| may impoſe a reaſonable Fine on him. 
8 Co. 38. b. So if one of the Jury in a Leet depart without giving his Verdict, he ſhall 
be fined by the Steward, 
If one is preſent when a Murder is done, and does not his beſt Endes. 


2 Inſt. 53. - ; a 
your to apprehend the Murderer, he ſhall be fined and impriſoned. 
Noy 50. So if two are fighting, and others looking on, who do not endeavour to 
* . * T ! a * . "an 
part them, if one is killed, the Lookers on may be indicted and fined to the 
King. | 


4 Inſt, 2979, If at a juſtice-Seat, held within a Foreſt, a Man makes a falſe Claim of 
Privilege he ſnall be fined. 

Keh, 278. If a dead Body in Priſon, or other Place, whereupon an Inqueſt ought 
2 Hawk, to be taken, be interred, or ſuffered to lie fo long, that it puiriſy before 
P. C. 48. the Coroner hath viewed it, the Gaoler or Townlhip ſha!! be amerced. 

3 Inſt. 53. If any Homicide be committed, or dangerous Wound given, whether 
4 Inſt, 183. with or without Malice, or even by Miſadventure, or Self-defence, in am 
Oro. Car. (5) Town, or in the Lanes or Fields thereof, in the (c) Day-time, and tte 
2 Offender (4) eſcape, the Town ſhall be amerced; and if out of a Town, 


Leon,207. 
2 —— the Hundred mall be amerced. 


Dyer 210. 


(5) By the Statute 3 E. 1. cap. 6. no City, Borough or Town ſhall be amerced without reaſonable 
Cauſe, and according to the Quantity of the Offence, & vide Cro, Car. 2 52. Where an Informa- 
tion was exhibited againſt the Mayor and Commonalty of London, for that J. S. was killed in 2 
Tumult there, and none of the Offenders taken, nor any Perſon known or indicted for the Felo. 
ny; upon which they appeared and confeſſed the Offence, and were fined 1500 Marks, (c) Where 
the Stroke was given in the Day-time, but the Party did not die till Night, Leon. 107, 4 Leon, 
207. dubitatur. (ad) Of which the Coroner may inquire upon View of the Body; or the Juſ- 
tices of the Peace may inquire of ſuch Eſcapes, and certify them into the Kirg's Bench, 4 Inſt, 
vide 3 H. 7. cap. 1. . p | 
3 Inſt 53. Alſo ſince the Statute of Wincheſter, cap. 5. ordains, that walled Town 
7 Co. 6. b. ſhall be kept ſhut from Sunſerting to Sun-rifing, if the Fact happen in any 
298 ſuch Town by Night or by Day, and the Offender eſcape, the Town ſhall 
be amerced. | 
22 294; If by the Foreſt Law, Hue and Cry is made for a Treſpaſs in Veniſon, 
any Townſhip or Village with the Foreſt, which does not follow the Hue 
and Cry, ſhall be amerced at the Juſtice-Seat. 
If the Deciners ought to pay the Rent at the Leet (e) pro certo Lete, 
his is not (F) properly a Rent, but a Sum in Groſs ; and if they do 


13H, 4.9. 
Rol. mk t 
211. 
Yelv, 18 6. | 
S. P. a Cuitom being laid, Brown, 190. 6 Co: y. — gut if not warranted by the Cuſtom, 
perhaps it is otherwiſe. Golfrey's Caſe, 11 Co, 44. b. Rol. Rep. 32, 73. (e) For the 
Original thereof vide 6 Co. 77. 2 inſt, 71, (7) But for a Kent ditirainable, no Amerce- 
a Ment 
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got pay it, they may be amerced, for this is due and payable at the ment man 


Leet. be in a Leet. 


11 H. 4. 89. 
b. Rol. Abr. 211. 


A Man ſhall not be amerced in (a) a Leet for Treſpaſs to the Lord him - A a $h 
ſelf, for he ſhall not be his own Judge. ry Hg 
S. P. per 


Gawdy. Raym. 160. Sand. 135. 2 Keb. 239. 3 Keb. 744. S. P. adjudged, (a) But 
ſuch private Treſpaſs may be preſented there for the Lord's Information, Sand, 135. 2 Keb. 139. 


* If a Man arreſts another in London, coming to the Common Pleas“ Page 506 
to anſwer a Writ at the Suit of the (5) ſame Man, becauſe he ought to 


have his Privilege, the Plaintiff ſhall be fined for the Contempt of the Nel. 22 
Court. 141 
| $0 


$ Co. 60. S. C. cited. (4) Bur if another Man had arreſted him, who was not Plaintiff in 
the Writ in Banco, he ſhould not be fined. 9 H. 6. 55. 


So if the Plaintiff, in a Suit in Banco be arreſted at the Suit of 11 H. 6. 22. 
the Defendant in London, (c) before the Return of the Writ in Banco, Rol. Abr. 
this is a Contempt to the Court; and for this he ſhall be fined and i 220: 
priſoned. + | (c) Where 

one under 


Countenance of Law is guilty of double Vexation; as if he ſues in B. and, pending this, ſues in 
Lenden for the ſame Cauſe, he ſhall be fined. 8 Co, 60. a. Goulf, 30. pl. 5. 


+ Sed gu, If this is now Law? as the Defendant may have juſt Cauſe of Action againſt the Plain- 
tiff notwithſtanding the prior Suit pending. 


(C) In what Actions oz Pzoceedings there ought 
to ve a Fine oz an Amertement: And herein, 


1. Of the Nature of the Action in which there ought to be a Fine or 


I 


Amercement, 


T ſeems that regularly there was a Fine or Amercement in all Actions; 2 Co. 39. 
for if the Plaintiff or Demandant did not prevail, it was thought F. N. B. 75. 

reaſonable that he ſhould be puniſhed for his unjuſt Vexation ; and there- 

_ there was Judgment againſt him, quod fit in Miſericordia pro falſo 

clamore. 1 : 

Hence, when the Plaintiff took out a Writ, the Sheriff, before the Re- , Tit. 
turn of it, was obliged to take Pledges of Proſecution, which, when Fines Ball. 
and Amercements were conſiderable, were real and reſponſible Perſons, and 
anſwerable for thoſe Amercements, (4) but being now ſo very inconſider- (d) Sand. 
able, that they are never levied, they are only formal Pledges entered, 227+ 
vis. Jon Doe and Richard Roe. 

(e) In all Actions, where the Judgment is againft the Defendant, it was (e) 8 Co. 60. 
to be entered with a Miſericordia, or a Capiatur; and herein the Difference Rol. Abr. 
is, that if it be an Action of Debt, or founded on a Contract, the Entry, my —4 
is ideo in Miſericordia, without aſſeſſing any Sum in certain, which was ny = 
akerwards affeered by the Coroners in the proper County; but if it org, Jac, 
Were 2 55. 
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were in an Action of Treſpaſs, the Court ſet the Fine and levied it by , 
k But ſee Capiatur. 7 
mfra 507, 
the Stat, 5 F 6 W. 3. c. 12. 


$ Co. 59. And therefore in all Actions Quare vi & aurmis, as Reſcous, Treſpaſs 
Rol. Abr. fc. the Defendant ſhall be fined. PREM» a 
_ 4. a. Soin a Writ of Recaption in the Common Pleas, if Judgment be given 
bo. b. againſt the Defendant, he ſhall be tined and. imprifuned ; but in a Writ af 
13 Co. 43. Recaption in the County-Court, if the Defendant be convicted he ſhall 
F. N. B. 73. only be amerced. 

In a Real Action, ſo in an Attaint againſt him who recovered in 
4 Abr. the firlt Action, if the Plaintitf recoyers, the Defeudant ſhall be (f) 
Bat in amerced. | 
8 Co. 60. 
ac {> ſaid, that if the Attaint paſs againſt the Defendant, if he was Party to the firſt Record, he 
nau ue wped and impriſoned; otherwiſe if he was not Party to the firlt Record. 


*P:-2507 ® If a Man recovers in an Aſſiſe, and dies, and his Wife is endowed, 
EAT. 26, in an Attaint againft his Wile, if he recovers, the Wife ſhall be (g) 
Kcl. Abr. amerced, | 

212. * 


(z) But not fined, becauſe not Party to the firſt Record, 3 Co 61. 


In an Action upon the (%) Statute of Marlebridge, for driying a Diſtreſs 
into another County, the Detendant ſliall be ranſomed, (which admits that 


he ſhall be fined.) 


20 Aſſ. 38. 
Rol. Abr. 
21. 

652 H. 3. 
cap, 4. Which ſee explained, 2 Inſt, 106. 


33 H. 6. 206. In an Aſſiſe of Rent, if the Tenant be found guilty of a Diſſeiſin with 
Rol. Abr. Force, becauſe of a Reſcue done by him without vi et armis, he ſhall be 
* fined, though this be not within the Statute. 

In all ſudicial Writs, if the Plaintitf is barred, nonſuit, or his Writ abates, 
— * the Plaintitf tha!l not be amerced, (i) becauſe the Proceſs is founded upon 
Man all a Record. 
not be fined x | | 
in an Zuaua Querela. 12 H. 4. 15. b. Rol. Abr. 219, 


But as Fines and Amercements in thoſe Actions, by not being levied, be- 
came Matter of Form, it was thought hard, that for any Irregularity herein, 
a Judgment ſhould be arreſted ; and therefore, 
For which By the 16 & 17 Car. 2. cap. 8. it is enaQted, ** That no Judgment after 
vice Tit, Verdict, Confeſſion by Cognovit actionem, or relictd werificatione, ſhall be 
Amerawent «© reverſed for Want of a Miſericordia, or a Capiatur, or becauſe one is put 
and Jegail. 4e for the other.“ | | 
And by the 5 & 6 W. 3. cap. 12. reciting that divers Suits and Actions 
of Treſpaſs, Ejectinent, Aſſault and falſe Impriſonment, brought by Party 
againſt Party in the reſpective Courts of Law at Weſtminſter ; and upon 
Judgment entered againſt the Defendant or Defendants, in ſuch Suits or 
Actions, the reſpective Courts aforeſaid do ex Offcio iſſue out Proceſs againit 
ſuch Defendant and Defendants for a Fine to the Crown for a Breach of 
the Peace thereby committed, which is not aſcertained, but is uſually con- 
pounded for a ſmall Sum of Money, by ſome Officer in each of the faid 
Courts, but never eſtreated into the Exchequer z which Officers, or ſome of 
them, do very often outlaw the Defendants for the ſame, to their great 
Damage; therefore it is enacted, ** That no Writ or Writs, commonly 
called Copias pro fine, in any of the ſaid Suits or Actions, in any of = 
«6 1 
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the Tender is not at the firſt Day of the Original, an Amercement is due ; 
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«« aid Courts ſhall be ſued out or proſecured againſt any of the ſaid Defend- 
« ant or Defendants, or any further Proceſs thereupon, but the ſame Fines, 
« andall former Fines, yet unpaid, are and ſhall hereby be remitted and 
« diſcharged for ever; yet nevertheleſs the Plaintiff or Plaintiffs, in every 
« ſuch Action, thall (upon Signing Judgment therein, over and above the 
« uſual Fees for Signing thereof) pay to the proper Officer, who ſigneth 
« the ſame, the Sum of fix Shillings and eight Pence, in full Satisfaction 
« of the ſaid Fine, and all Fees due for or concerning the ſaid Fine, to 
« be diſtributed in ſuch Manner as Fines and Fees of this Kind have 
« uſually been, and not otherwiſe ; which ſaid Officer and Officers ſhall 
make an Increaſe to the Plaintiff or Plaintiffs of ſo much in their Coſts, 
« to be taxed, againſt the ſaid Defendant or Defendants.” 

But though this Statute takes away the Capiatur Fine, yet it is ſaid to be Salk. 54- pL 
the Practice of the Court of Common Pleas, to make a ſpecial Entry of the Go 3 
judgment in this Manner, Nikil de fine quia remittitur per flatutum in the ſame * 
Manner as where the Fine was pardoned, in which Caſe the Entry was nil 
di fine quia pardanatur. 

But it was ruled on Debate in the King's Bench, that this Statute 
having taken away the Fine, there was no Judgment of Capiatur to be 
entered againſt the Defendant, nor any Thing in Lieu thereof, but that that * Page 508 
Clauſe was totally to be left out of the Judgment, for that it was not 
like the Caſe of a Pardon, which does not alter the Law, but only excuſes — 


that Party. So nikil de fine quia pardonatur. Sir Talbot 
Clerk, Salk, 


54. Combe 387. S. C. 


2. At what Time to be awarded. 


If in a (a) Real Action the Tenant comes the firſt Day and renders the Ch Lit. 128. 


Land, he ſhall not be amerced. 5 Co. 49. 
Cro.Eliz.65, 
Cro, Car, 564. 8 Co. 61. 


So in Detinue for a Box of Charters by the Heir, upon the Delivery of his 38 F. 3. 20. 
Father; if the Defendant comes the firit Day, and ſays, that he hath been Kol. Abr. 
always ready to tender them, and yet is, if the Plaintiff does not traverſe 
this, the Defendant ſhall not be amerced. 

In a Cui in vita, if the Tenant vouches, and the Vouchee comes the 14 E. 3. 16. 
firſt Day of the Summons, and tenders, yet he ſhall be amerced ; for when . Abr. 
to the King. 

In an Account, if the Defendant comes the firſt Day and tenders 2 R. 2. 45. 
the Money, and the Plaintiff accepts it, none of them ſhall be Rol. Abr. 
amerced. 213. 

So in an Account, as Receiver of 10 J. if the Defendant pleads never his 46 E. 3. 40. 
Receiver, and this is found againſt him, by which he is adjudged to Account; Kol. Abr. 
and after he comes and tenders the 10 J. and makes Oath, that after the Time 212. 
that the Money was delivered to him, he could not find any Thing to buy 
for Profit, this ſhall be a good Diſcharge of the Defendant, and neither he 
nor the Plaintiff ſhall be amerced. | 

In Dower, if the Tenant, after he is (a) eſſoined, renders Dower, 
and avers, that he hath always been ready, Ec. the Tenant ſhall not he $5 8 
amerced N ö 

. () But if 
the Tenant tenders to the Demandant her Dower, after ſhe hath taken a Day „ he 
mall be amerced, though this Delay was by the Aſſent of the Demandant, 18 E. 3. 39, Ro, 
Abr. 212, S. C. but a Quare is added, 

ls 
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18 E. 3. 14. In a Writ of Dower, if the Tenant vouches the Heir of the Baron, 
Rol. Abr. and the Vouchee demands the Lien; and upon this the Vouchee enters 
212, into Warranty, as he who hath nothing by Deſcent, &c. and the Te- 
nant ſays that he hath Aſſets by Deſcent ; upon which Judgment is 
given, that the Demandant ſhall recover againſt the Tenant, fc. the 
Vouchee ſhall be in Miſericordia, though he doth not counterplead the 


Warranty. 
Rol. Abr. If in an Action of Debt the Defendant comes the firſt Day, and appear; 
— * 1 by Attorney, and makes Defence, ſcilicet, defendit vim & injuriam quando, c. 


Lewis ad. and after the Attorney pleads non ſum informatus, the Defendant ſhall be 
judged, amerced; for he ought to have acknowledged the Action the firſt Day, not 
to have made any Detence. 
Rol. Abr, So if in Debt the Defendant comes the firſt Day, and imparls till the 
— al Slancy next Term, and then Judgment is given upon nan ſum in formatus, the De- 
ver. Vaaotrey. fendant ſhall be amerced. 
But if in an Action of Debt, the Defendant comes the firſt Day by 
Attorney, and ſays, that non eft informatus, and thereupon Judgment is 
given, the Judgment ſhall be againſt the Defendant for the Debt, Da- 
mages and Coſts; but niil in Miſericordia quia wenit primo die per 
page 509 * ſummonitionem, becauſe this is all one, as to the Plaintiff, as if he had con- 
feſſed the Action, for he is not more delayed by this; and this is the Courſe 
Rol. Abr. 
213. of the Common Pleas in ſuch Caſes. 


Barecro 


and Rooks, Yelv. 108, S. P. adjudged, 


5 Co. 49. If in a Writ of Entry, in le quibus in Wales, the Defendant pleads Nor 
_— — diſſeiſiwit, and pending this Plea, a general Pardon is made by Parliament, 
— by which all Fines, Amercements, Qc. are pardoned, and after Judgment 
Moor 394. is given for the Demandant, yet the Tenant ſhall not be amerced for the 
pl.511- S. C. Delay after ; for the not rendering the firſt Day, according to the Com- 
adjudged. mand of the King's Writ, is the Cauſe of the Ameroement, and that is 


Co. Lit. 126. pardoned. 


NP If in Debt againſt Executors the Defendants do not appear the firſt Day, 
Noel au but after come and plead plene adminiſiravit, and thereupon the Plaintiff 
Nelſm ad» prays Judgment quando aſſets acciderint, he ſhall have ſuch Judgment, and 
Judged, the Defendants ſhall be amerced ; and though in this Caſe it did not appear, 
Sid. 449. by the Record, but that the Defendants pfeaded the Day of the Declara- 
S. C. adjor- tion, yet per Vaughan C. J. it ſhall not be ſo intended, unleſs entered vene- 


Natur. 


Lev. 286. runt primo die. ; 

S. C. ad- | 

judged, and ſaid it was after Imparlance. Sand, 226, S. C. adjudged, and there ſaid by Sanders, 
that it was not Law; for though they delaybd the Plaintiff, yet by their ſubſequent Plea they ex- 
cuſed themſelves of the Tort; as if in a Quare impedit a Biſhop imparls, and atter pleads He claims 
nothing but as Ordinary, he ſhall not be amerced, becauſe he hath excuſed himſelf of the Wrong; 
but 2zere of this Reaſon, becauſe in this very Caſe the Biſhop ſhall be amerced, as appears by 
Hob, 200. Cro. Jac. 93. 


gan 17 If the Plaintiff be nonſuit, or if a Writ abates by the (a) AR of the 
3 Co. 61. Plaintiff or Demandant, or for Matter of Form, the Plaintiff or Demandant 
Rol. Abr. ſhall be amerced. 

219. 

(a) But if a Writ abates by the Act of God, the Plaintiff or Demandant ſhall not be amerced 
Co, Lit. 127. 8 Co. 61. S. P. So in Treſpaſs for taking his Corn, if upon the Pleading the Right 
of the Tithes comes in Quſtion, by which the Writ abates, yet the Plaintiff ſhall not be amerced, 
becauſe there was not any Default in him. 38 E. 3. 6. b. Rol. Abr. 213. S. C. 


43 _ 18. In an Action brought by two, if the Writ abates by the Death of one of 
Stn them, the other ſhall not be amerced, becauſs, it is by the Act of God, with- 
. Cc . EE / 

Rol. Abr. out the Delault of the Party, 

213. 5 . 80 
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80 if two join in a Perſonal Action, and one is nonſuit, which in Law is 47 Aff. 3. 
the Nonſuit of the other, yet the other ſhall not be amerced, becauſe this is 8 Co. 6r. 
not his Fault. | 

If one Demandant or Plaintiff is nonſuit in ſuch Action, wherein Sum- 8 Co. 61.4. 
mons and Severance lies, and the other proceeds therein, he that is nonſuit 
ſhall not be amerced. [But now wide the Stat. ante, 507.] 


3- Whether to be awarded when the Party is acquitted as to Part, 


It ſeems to be a general Rule, that if Part is found for the Demandant or 8 Co. 61. a. 
Plaintiff, and Part _ him, he ſhall be amerced. 

As if in Action of Covenant for ſeveral Covenants broke, if the Plaintiff mow Abr. 
210. 


be barred for one, he ſhall be amerced for this though he recovers for the Weaſel and 


other, Telion. 
Rol. Rep. 
411. 8. C. 


So in an Action upon the Caſe upon a Promiſe to do two Things, 
ſcilicet to pay ſo much for certain Land fold, and if the Vendee ſells *Page510 
it again for more than he paid, to pay ſo much more; and the“ Defendant Rol. Abr. 
pleads in Bar a Releaſe, which is adjudged no Bar for Part (/cilicet for 216. 
the laſt Sum) and a Bar for the firſt Sum; he ſhall be in Miſericordia for Rol. Rep. 
this Sum of which he is barred, though it be an intire Promiſe ; and he 1 
could not have an Action but upon both Parts, for he might have acknow- Z C. 5 
ledged himſelf ſatisfied of that which he had releaſed. adjudged 


of Error, and the Judgment affirmed accordingly- 


If the Plaintiff declares, that he was poſſeſſed of an Hoy, floating at Hard. 390. 
Anchor in the River Thames, loaded with Goods, and that the Defendant — * 
ſatis ſciens, being Maſter of a Ship failing in the River, ſo negligently * 0 

overned his ſaid Ship, that ſhe in prædict. Naviculam of the Plaintiff vio- 
lenter ruebat, & illam fregit & ſubmerſit ; and upon Not guilty pleaded the 
Jury find, that guoad negligentem gubernationem navis pred. Defend. per quod 
in Naviculam querentis wiolenter ruebat, & illam fregit & ſubmerſit, the De- 
fer dant is guilty, & quod reſiduum præmiſſorum that he is Not guilty, the 
Plaintiff ſhall not be amerced, for there is no Reſiduum, and the firſt 
Part of the Verdict comprehends all the Injury complained of in the Decla- 
ration, | 
In an Action of Waſte in Dom:ibus & Gardino, if upon the Writ of In- 1 
quiry of Waſte the Defendant be found guilty in Domibus, and not guilty 2a 8 E's 
in Gardino, the Plaintiff ſhall be in Miſericordia (a) for the Garden. 4 mY E 
S. C. cited 


and agreed, becauſe he counts for Waſte in Places where no Waſte was done; but where Waſte 
is aſſigned in cutting down twenty Trees, and the Waſte is found in cutting down two Trees on- 
ly, and ſo the Variance in Quantity, it is otherwiſe. (a) So if in Caſe the Plaintiff declares. 
he is ſejſed of two hundred Acres, to which he hath Common Appurtenant, and that the De- 
fendant incloſed, per Quod, Wc. and the Jury find that he nath only ninety Acres, Parcel, c. he 
ſhall be in Miſericordia tor the Reſidue. Palm. 270. | 


In (5) Treſpaſs for the Battery of his Servant, and the Taking of his 22 Af. 76. 
Timber, if the Defendant be found guilty of the Taking of the Timber, Kol. Abr. 
and nor guilty of the Battery of the Servant, the Plaintiff ſhall be amerced 8. C. 


for this. Moor 692, 
e 
Dyer 89. pl. 111. Like Point. 150 So in Debt, where Part is found for the Plaintiff, and, 


Part for the Deſendant. 2 Sid. 137. Cro, Eliz. 699. 


If in Debt upon the Statute of V. 8. for buying of Tithes, the Plaintiff oro. liz. 


demands 50 . for the Value of the Land, and the J ury find the bon gooey Gow and 


O *Tep. 
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207. the Plaintiff ſhall have Judgment, &c. but ſhall be amerced quoad the 
Reſidue of the 5o /. | 
ro. Eliz. But in Treſpaſs, or other Actions where the Plaintiff declares ad damnum, 
257 If leſs be faund than he declares for, yet the Plaintiff ſhall not be amerced, 
per Curiam. bęcauſe the Action is founded upon an Uncertainty. 

EF In Replevin, if the Defendant avows the Taking of two ſeveral Di- 
ds oh ſtreſſes, for ſeveral Cauſes, and Iſſue is joined upon the taking of one Di- 
—_ ſtreſs, and found for the Plaintiff, and a Wolle proſequi entered as to the 

other, the Plaintiff ſhall not be amerced. [But now vide the Stat. ante, 


507.] | 


4. Whether to be awarded where there are ſeveral Parties, and ſome of 
them only acquitted. 


$ Co, 61. If all or Part is found againſt one Tenant or Defendant, and nothing or 
but Part againſt the other, the Demandant or Plaintiff thall be amerced, 
unleſs there be no Default in him. 

44 Aff 33. In an Aſiife againſt two, if it be adjudged againſt one upon his Plea, and 

44 E. z. 24. the Demandant releaſes his Damages, and hath Judgment preſently for the 

Fol. Abr. Land againſt him, relinquiſhing his Suit againſt the other, he ſhall not be 

wide amerced for the other. 

* Page 511 In Treſpaſs againſt ſeveral, and one is found guilty, and the Plaintiff 

44 Alf. 33. prays Judgment againſt him, relinquiſhing his Suit againſt the Reſt, he ſhall 

44+ K. 3. 24- not be amerced for them. 


Rol. Abr, 
ny Abr, In Trover and Converſion of 1000 Loads of Coals againſt three Perſons, 
217. if one of the Defendants is found Guilty of 100 Loads, and Not guilty of 


Hurne and the Reſt, and another Guilty of 100 Laads, and Nor guilty of the Reſt, and 

Player. the third Guilty of 100 Loads, and not of the Reſt, in this Caſe the Plain- 

Cro.C21+54- riff ſhall not be amerced againſt any of them, becauſe each of them is found 

33: % Guiky of Part, though ſeverally. 

23 Aff. 18. In an Aſſiſe againſt two, if the Plaintiff recovers againſt one, and the other 

Dyer 312. Is found Not guilty, the Plaintiff ſhall be amerced as to him. 

W642 In a Writ of forcible Entry againſt ſev:ral, for entring with Force, and 

Rol. Abr. holding out with Force; if ſome are found Guilty of the forcible Entry, and 

216. Not guilty of the holding out with Force, the Plaintiff ſhall be in Miſericor- 
| dia for this. 

19 H. 6.32. So if ſome are found Guilty of the holding with Force, and that they 

Kol. Abr. entered peaceably, the Plaintiff ſhall be amerced for this. 

E346 If a Man brings an Aſſiſe againſt the Tenant and Deſſeiſor of a Rent- 

Rol. Abr. Service, and the "Tenant is acquitted, and the Diſſeiſor found Guilty, the 

216. S. C. Demandant ſhall be amerced for the Tenant, 


31 AMT, 31, So in an Aſſiſe of a Rent againit one Tenant and two Diſſe iſors, if he 
ae Abr. recovers againſt the Tenant and one Diſſeiſor, and the other is acquitted of 
* the Diſſeiſin, the Demandant ſhall be amerced for him, — [But now vide 


the Stat. ante, 507.] 
5. Of awarding Fines and Amercements jointly or ſeverally. 


11 Co. 43. If there are ſeveral Defendants, and all of them convicted, a joint Award 

Rol. Rep. of one Fine againſt them all is erroneous, for it ought to be ſeverally againſt 

14. each Defendanr ; for otherwiſe one, who hath paid his proportionable Part, 

4-4 211. might be continued in Priſon till all the others have alſo. paid theirs, which 

rte. would be in Effect to puniſh him for the Offence of another, — [Vide the 
Stat, ante, 507.} 1 


is 
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If at a Court-Leet twelve of the Inhabitants, Time out of Mind, by 11 Co. 42. 
the Steward, have been {worn chief Pledges, who at every Leet have Gedfrey's 
uſed to preſent, that they the ſaid chief Pledges ſhould pay to the Lord 2 
of the Leet 10 s. pro certo Letæ, and accordingly have paid it at the ſaid 12 : Py 
Leet; if at a Court Leet, twelve chief Pledges being ſworn to inquire of 8. C.“ 
the Articles of the Leet, refuſe to preſent, that they ought to pay 10s. pro 
certo Letæ, the Steward cannot impoſe one joint Fine upon them all, but 


muſt fine them ſeverally ; for the Refuſal of one is not the Refufal of the 


er. 

If in an Aſſiſe againſt two the Diſſeiſin is found with Force, though the 11 Co. 43. a. 
Diſſe iſin was joint, yet the Fine ſhall be ſeveral. 

If in a Plaint two are nonſuited, the Amercement ſhall be ſeveral. 11 Co.43, a. 

And W the Judgment be againſt two, and ideo in Miſericordia, yet 11 Co. 43. a. 
when it is affeered by the Coroners in pais, the Amercement ſhall be laid on 
them ſeverally. 

80 if there are ſeveral Defendants, and by Law they are to be fined, in 11 Co. 43. 
the Entry of the Judgment it is ideo Capiantur, yet it ſhall be taken reddends 
ſfingula fingulis, and there ſhall iſſue ſeveral Capias pro Fine. + 


+ See the Stat. ante, 507. 


Yet in ſome Caſes a Fine or Amercement ſhall be impoſed upon ſeveral 21 Co. 43. b. 
jointly, as upon a County, Hundred, and ſo upon a Village, &c. as for the 
Eſcape of a Murderer, Ec. becauſe of the Uncertainty of the Perſons, and 
the Infinity of their Number. | 

In Treſpaſs againſt two, if one be found Guilty to Damage quoad him, 5 Co. 58. 
and the other is found Guilty to Damage guoad him; in this Caſe each | 
* Defendant ſhall be amerced ſeverally, and the Plaintiff ſhall alſo be ſe- page 512 
verally amerced quoad each of them. [But wide Stat. ante, 507.] 


6. Whether the Party can be twice amerced in the ſame AQion, 


It is laid down as a Rule, that a Defendant ſhall not be amerced twice 8 Co. $7. a. 


in the ſame Action, for that would be to puniſh him twice for the (a) ſame or ns 


218. 
Offence, (a) But 


where one 
Defendant may be amerced ſeveral Times for ſeveral Defaults in the ſame Action, wide 2 Leon. 


4 5, 185, 186. 


In a Quare impedit, if the Plaintiff recovers the Preſentation againſt the 5 Co. 53. b. 
Defendant, and thereupon Judgment is given upon Demurrer for a Writ to Kol. Abr. 
the Biſhop; and upon this the Defendant is amerced, and after a Writ 218. 
is awarded to inquire of the Damages and the other Points of the Writ, and 
found accordingly, and Judgment alſo given; for this the Defendant ſhall 
not be amerced again, | 

In one Action againſt the ſame Defendant or Tenant, if the Defendant or 5 Co. 53. 
Tenant pleads one Plea to Part, and another Plea to the Reſt, or confeſſes Rol. Abr. 
Part, and pleads to Iſſue for the other, and ſeveral Ifſues are found againft *.*: 
him, yet the Defendant or Tenant ſhall not be twice amerced. 

If in an Ejectione firme againſt four, three are found Guilty guoad Part, Cro. Car. 
and Not guilty for the Reſidue, and the fourth is found Not guilty ge- 178. 
nerally, the Plaintiff may be amerced jointly guoad all the Defendants, ſci- 3 * 
licet, pro falſo clamore quoad the three, for ſo much of which they were found e 
Not guilty, and pro falſo clamore guoad the fourth, uo fit in Miſericordia, 
and the Prothonotaries ſaid the uſual Courſe was ſo, and ſometimes other- 
wiſe, ſcilicet that quoad the three for ſo much, &c. he be in Miſericordia, 
and guoad the fourth that he be in Miſericordia alſo. 

In Dower Defendant confeſſes as to Part, and Judgment is given againſt Salk. 54. pl. 
bim, quod fit in Miſericordia, and as to the Reſt he pleads in Bar, upon * , _ 

e 
72. 
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Lord ang Which there is a Demurrer, and Judgment is given againſt him, quod fit in 
LadyGerrard Miſericordia ; and it was objected in Error, that a Man ought not to be 
adjudged. twice amerced in the ſame Action; but it was held well enough in this Cafe, 
Comb. 352. becauſe both judgments are final and independent of one another; bur ac. 
— 4. cording to the Report of this Caſe in Salkeld, it would be otherwiſe where 
$ C.and 8. p. one Judgment is only interlocutory and depends upon another, as (a) quod 
Skin. 592, computet in Account. | | 
I. 6. 

5. C. and 8. P. adjudged, becauſe the ſecond Amercement was for a new Delay, (a) That 
in Account, if the Defendant be adjudged to account, Judgment ſhall be preſently before the 
final Judgment, gued fit in Miſericordia quia non . prius cemputavit; and in this Cale, if he be after. 
wards found in Arrearages, Judgment ſhall be again, gucd fit in Miſericordia, Rol. Abr. 218. 
Parrey's Caſe adjudzed, and armed upon a Writ of Error, and ſaid by the Clerks to be the Courſe 


oi e Court. See the Stat. ante, 507. ] 


* i 


—— 


— 


page 313. (D) UUlhere a Pine ought to be awarded, and not 
an Amertement, & vice verſa. 


$ Co. 29. V 7 E have already taken Notice of the Difference made between Of- 
Hob, 180, fences, and that for the Delicha majora, ſuch as Breaches of the Peace, 
6 ) * = — Contempts or Diſturbances committed in facie Curie, the Court may (6) fine 

' 5” and impriſon ; but that in Real Actions or Actions of Debt, the Defendant 


niacations . 

of the Word 18 only to be (c) amerced. 

Fine, wide . 

8 Co. 59. Co, Lit, 126.— And that there is no Difference between a Fine and Rarſom in a legal 
Underſtanding; for a Fine makes an End of the Buſineſs, and ſo does a Ranſom, becauſe it re- 
deems from Impriſonment; and if they were different Things, it would follow, that where the 
Books ſay, that where a Man ſhall make a Fine and Ranſom, they muſt be taken to intend, that 
he ought to pay two different Sums, of which there is no Precedent. Co, Lit. 127. a. but in 
Dyer 232. pl. 5. it hath been adjudged, that where a Man is to make Fine and Ranſom, the Rane 
ſome muſt be treble the Fine at leaſt, (e) That if a Sheriff, having returned a Cepi Corpus 
into the King's Bench on a Capias againſt a Man on an Indictment of Felony, does not bring him 
in at the Day, it ſeems that he is by the Courſe of the ſaid Court to be amerced, not fined. 40 
AT. pl. 42.—5S0 if a Vill or Hundred ſuffer a Felon to eſcape without being arreſted, they are to 
be amerced, not fined, 3 Inſt. 53. Dyer 210. 4 Inſt, 294, —-But whether the Puniſhment 
inflicted on a Gaoler for ſuffering a Criminal negligently to eſcape, be properly a Fine or an 
Amercement, &. © wide 8 H. 5. 2, Fitz, Coron, 84, 292. Raſt, Ent. 583. 27 Aff. pl,g. 


8 Co. co A Man ſhall be fined and, impriſoned for all Contempts (4) done to any 
(a) so in Court of Record, againſt the Commandment of the King's W rit under his 
Replevin it Great Seal, as in a — non admiſit, Quare incumbravit, Attachment upon 


was adjudg- a Prohibition, Cc. ; 

ed ſor the 

Avowant, a Returno habends awarded, and there the Sheriff returned an Elongata, and a Withernar 

was awarded, though the Plaintiff brought the Money into Court, and prayed the Proceſs might 

ads yet the Court would not grant It till they had aſſeſſed a Fine upon the Plaintiff, 2 
n. 174. 


os 58. But when the Demandant or Plaintiff, Tenant or Defendant ſe retraxit, 
. Receſſit in Contemptum Curie ; yet this is no Contempt againſt the Com- 


8 mandment of the King by Writ, and therefore he ſhall not be fined in ſuck 
11. Caſe, but amerced only. 

S. C. andS. P . , | : 

$ Co. 60. a If in Replevin the Defendant claims Property falſly, and this in 2 


Proprietate probanda is found againſt him, he ſhall be fined and impri- 


ſoned. 

8 Co. 60. a. If one denies a Recovery or other Record to which he bimfelf is 
Party, he ſhall not be fined; for it is not his Act, but the Act of the 
Court; and he does not deny the Record abſolutely, but nen habetur tale 


Is 


recordum, | 
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In an Aſũſe, if the Tenant be artainted of a Diſſeiſin with Force, he ſhall 
be impriſoned. Rol, Abr. 


222, and ſe- 
veral Caſes there cited out of the Vear- Boe ks to this Purpoſe. 


But in an Aſſiſe for a Rent-ſeck, if the Defendant be found a Diſſeiſor Rol. Abr. 
by Dernier only, the Judgment {hall not be quod Capaitur, but only in Miſe- 23. 
ricordia. 1 

Alſo in an Aſſiſe of a Rent- charge, againſt ſeveral Tertenants; if it be 39 Aff. pl. 4. 
found the Plaintiff diſtrained for this, and one of the Defendants, without Bet. Abt. 
Conſent of the Reſt, made the Reſcous, though the others are Diſſeiſors 
by the Dernier; (a) yet they ſhall not be impriſoned, but only he who (a) For he 
made the Refcous. ec 

the Reſcous is the only Diſſeiſor with Force. Co. Lit. 161. b. 


* In an Aſliſe, if the Tenant by his Plea does not deny the Ouſter, Page 514 
though he be after found a Diſſeiſor without Force, yet he ſhall be impri- 28 9” 15. 


ſoned. Rol. Abr. 
222 · S. C. 
In an Aſſiſe of Nuſance, if the Defendant be found guilty, he ſhall be 19 AM. 6. 
impriſoned. f Rot. . 
222, 09. C. 


Although in all Actions (5) Quare vi £7 armis, as Reſcous, Treſpaſs, (5) 8 Co. 
Oc. the Defendant ſhall be fined ; yer (c) in Actions of (4) Treſpaſs upon 37 b. 


the (e) Caſe, if the Defendant be found guilty, the Judgment ſliall not 8 8825 
quod capiatur, but quod fit in Miſericordia. (c) 8 Co. 59. 
Hob, 180. 


(d) That in Treſpaſs or other Actions, where the Plaintiff declares ad damnum, if leſs be found 
than he declares for; yet the Plaintiff ſhould not be amerced, becauſe the Action is founded upon 
an Uncertainty. Cro, Eliz, 257. (e) So in an Action againſt an Inn-keer for Goods ſtolen, 
the REC ſhall not be gued capiatur. Cro, Jac. 224, adjudged [But ſee the Stat. ante, 
507. 


But in Treſpaſs, if the Plaintiff declares that he levied a Plaint in Lon-Hob. 180. 
don, and upon Proceſs J. S. was arreſted by a Serjeant, and that the De- Heath and 
fendant Vi & Armis reſcued him, per quad he loſt his Debt; and upon — ab 
Not guilty pleaded, it is found far the Plaintiff, the Judgment hereupon 3 . 
ought to be quod defendens capiatur ; for though the Nature of the Action 
is properly an Action upon the Caſe, as touching the Loſs of the Debt of 
the Plaintiff ; yer this being with Force to the Serjeant who was a Mini- 
ſter as well to the Plaintiff as the Court, the Action may be Vi & Armis. 

[See ante, 507.] | 
If a Man denies his own Deed, and this is found againſt him by VerdiR, Rol. Abr. 


he ſhall be impriſoned for his Falſity, and Trouble to the Jury. 220, 224. 
2 Bull 210. 
+ Nu. If this is now Law ? Yide ante, 507, S. P. , 


But if a Man, where his own Deed is pleaded againſt him, pleads Non 
eft factum, and after at the Ni prius, or before Verdict, relicta ver. fi- 
catione cognovit this to be his Deed, he ſhall not be impriſoned, but only But for this 


amerced. . 2 


Rol. Abr. 
224. Keilw. 42. 2 Rol. Rep. 45. Noy 4. Cro. Jac. 64, Dyer 67. Raym. 202. Mod. 73. 3 
Saund. 189. 2 Keb, 678, 688, 694, 734. | 


If a Man pleads a Deed of the Plaintiff or his Anceſtor, made to the An. 22 ATT. 10 
ceſtor of the Defendant who pleads it, and this is found againſt him, he Rot. Abe. 
ſhall not be impriſoned for his Falſity, becauſe he could not know, whether 
this was his Deed or not, being made to his Anceſtor. | 

In Treſpaſs contra Pacem, for trampling his Corn; if it be found that 25 AF. «6. 


the Cattle of the Defendant eſcaped, but not contra Pacem, and trampled Rol. —_ 
| 6 
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the Corn, yet the Defendant ſhall be impriſoned, for he ought to keep his 
39. de bee, Cattle at his Peril. 


if now law? 
Videante, 507 
Rol. Abr. | x : 
222-3. In an Action upon the Caſe, upon an Aſſump/it, if the Defendant be 
ſound guilty, the Judgment ſhall not be quad capiatur, but quod fit in Miſe- 
ricordia. | | 

Rol. Abr. In a Writ of Deceit againſt the Party who recovered in a Real AQtion, 
5 and the Sheriff, if it be found that no Summons was made, he that reco- 
: Co. (59s vered before ſhall be impriſoned. 

eauſe founded upon the Deceit done to the Court in obtaining Judgment. 


8 co 60, b. In all Caſes where a Thing is reſtrained by any Statute, the Offender, 
Cro. Jac, ſhall be fined and impriſoned. 

631. | 

Like Point adjudged, 12 Co. 134. like Point reſolved, 2 Inſt, 131. 2 Rol. Rep. 400.—In an 
Action of Scandalum Magnatum, whether the Judgment ought to be guod defendens capiatur, dubita- 
tur; Probee and the Marquis of Dorcheſter, Sid. 233. adjourned, Keb. $15, adjourned upon a Writ 
of Error. Lev. 148, dubitatur, but the Court inclined, that if it was in Miſericordia, it was ſuf. 
ficient. See ante, 507.] 


Pages i ® As in an Action upon the Statute of Marlelridge ſor driving a Dil- 
30 All. 38. treſs out of the County, the Defendant being found Guilty ſhall be impri- 
ol, Abr. ſoned. + 


222+. 
+ Nye de hoc; if now law ? 


Rol. Abr. So in an Action of Debt upon the Statute of 1 H 2 Ph, & Mar. c. 12. 
ES of Diſtreſſes, by which the Defendant ſhall forfeit to the Party grieved, 
for the driving a Diſtreſs out of the Hundred, 5/. and treble Damages; if 
the Defendant be found Guilty, the Judgment ſhall be quod capiatur. 

In an Action of Debt upon the Statute of Uſury, for treble the Sum lent 
Lovell and for taking more than 8/. per Cent, if the Defendant be found Guilty, the 
Bidgeed. judgment ſhall be quod capiatur, becauſe he took it contrary to the Provi- 


LS — fion oſche Seatute. | 


ſince the Statute taking away the Capias pro fine ? Vide arte, 507. 


Rol. Abr. But in an Action of Debt upon the Statute of 2 C3 E. 6. c. 1 3. fot 
me i not ſetting forth Tithes, if Judgment ſhall be given for the Plaintiff, 
ys 2 the judgment ſhall be quod fit in Miſer icordia, and not quod capiatur; (a) 

„ becauſe this is but a Debt given in Recompence of Tithes, and this is the 


endo. 


(a) In Debt uſual Courſe. 


for 5/. upon 
the Statute of 1 & 2 Ph. & Mar. c. 12. for taking above 4d. for a Diſtreſs, the Defendant ſhall be 


in Miſericordia only, becauſe this Action is founded upon the Non-payment, and not upon the Sta- 
tute, Cro, Car, 560, adjudged. | 


Cro, Jae. So in an Action for a Robbery founded upon the Statute of Hinchefler, if 
355. the Defendants are found Guilty, the Judgment ſhall be guod fint in Miſe- 


27 1 gricordia; becauſe this Action is not ſounded upon any Male-faiſance, but 


of Witherly, upon a Non-faiſance only. 


Cro. Car. 32. In an Action of Treſpaſs for an Aſſault and Battery; if the Battery was 
F done before a General Pardon, by which the Fine is pardoned, yet the Judg- 
Sun and ment ſhall be entered (5) quod capiatur ; for the Court need not take Conu- 


Ropers ad- 
. ſance thereof without Demand. 


(b) The En- : 
try in this Caſe is ſometimes quod capiatur, and ſometimes quod non capiatur quia pardonatur; but for 
this vide Cro. Eliz. 153. 778, Leon, 300. Brownl. 211. Yelv. 126, 5 Co. 49. Moor 394. 
Jenk. Cent, 258. Lane 71, Salk. 54. pl. 2,—={Vide arte, 50%. The Statute taking away the 


Cat ia: pro fine. 
h (F) Who 
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(E) Who in reſpect of their Perſong are not to be 
fined oz amerced. 


T King being Plaintiff or Demandant ſhall not be amerced, nor ſhall Co. Lit.1z7 


the (a) Queen Conſort. Co. Lit.r 

F. N. B. 31. 

; Bulſt, 376. (=) Where the Judgment is againſt the Queen, & in Miſtricordia nibil, d. quod 
conſors Regis, Rol. Abr. 215. 


An Inſant being Plaintiff or Demandant ſhall not be amerced, and this co. Lit. 127. 


is the Reaſon (5) he ſhall not find Pledges. 8 Co. 65. 
3 Bulſt. 276. 


Palm. 518. Rol. Abr. 214, 283, (2) That he ſhall not find Pledges. Cro, Cat. 161, adjudged, 


But an Infant Defendant ſhall be amerced, if he pleads with the De- 
mandant, and the Matter is found againtt him; (c) but he ſhall be par- Rol, Abr. 
doned of Courſe. 214. 


Cro. Car. 40 
0% And the Entry in ſuch Cafe is Ides in Miſericordia ſed pardonat ur quia Infants 8 Co. 61, Palm. 
g18. Nibil in Miſericordia, quia Infans. Cro. Car, 410, 


But if an Infant brings an Action by his Prochein amy, and pending the Dyer 338. 
Action comes of full Age, and makes an Attorney, and after is nauſuit, Pl. 41. 
he ſhall be amerced. 

* If an Infant brings an Action of Treſpaſs by Guardian againſt two, Page 516 
and the Defendants plead Not guilty, and at the M/ privs the Plain-* ® Ab', 
tiff appears in Perſon, and a Verdict is found for the Plaintiff for Part, 2 ; 
and Not guilty for the Reſt, and one of the Defendants Not guilty, and Anguiſh 
and Judgment is given for the Plaintiff, for that for which the Verdict is adjudged. 
given for him, & guod nil capiat per billam for the Reſt, and him that is 
found Not guilty, ſed nihil de Miſericordia pro falſo clamore, Ec. quia gue- 
rens tempore tranſgreſſionis pred. fate infra ætatem exiſlebat; yet this is 
good, and no Error. 

If a Precipe is brought againſt an Infant, and pending the Plea he 5 Co. 49. 


comes of full Age, he ſhall be amerced for the Delay after he comes of a 
ful! Age. 294. 
| 3 Bulſt. 251. 


If Baron and Feme are vouched in the Right of the Feme, and Judg- 16 E. 3 , 4. 
ment 1s given againſt them, and the Feme is to be amerced, they ſhall be Rol.Abr 14. 
amerced, (4) though the Feme be within Age, the Huſband being of full (4) And this 


A ge. Amerce- 


ment ſhall not be pardcned of Courſe, I0 E. 3. 14. 


In an Action upon the Caſe againſt Baron and Feme for ſcandalous Hb. 227. 
Words ſpoken by the Fe. ne, and Judgment is given againſt both, as well | 
the Huſband as the Wife ſhall be amerced. Ret Abo 

In an Action of Trover and Converſion againſt Baron and Feme, for the ß,. 
Converſion of the Feme during the Coverrure ; if the Feme be found Guilty Cro. Jac. 
by Verdict, and the Baron Not guilty, yet both ſhall be in Miſericordia ; 439, 440. 
for the Amercement is not for the Converſion, but for the Delay of the . Kep. 
Suit, and the Non-rendering the firſt Day, of which the Baron is as well 3 Ry 
guilty as the Feme. S.C. me. 

ed 

In a Writ of Dower, if the Tenant vouches the Baron and Feme, as Rol. Abr. 
in the Right of the Feme, as Heir to the Huſband of the Demandant, 21 5-6, 
and the Voucher demand the Lien, upon which the Lien is ſhewn, and 

Voc. II. Oo they 


FINES ARD AMERCEMENTS. 


they enter into Warranty, as thoſe who have nothing by Deſcent ; and 
the Tenant ſays that they have by Deſcent, upon which Judgment ;; 
given againſt the Tenant, Sc. the Feme only ſhall be amerced without the 
Baron, | 


Bro. Appeal If a Feme Covert ſues a groundleſs Appeal of the Death of her Huf. 


_ 3 band, known by her to be alive, ſhe ſhall be fined, 

© 

2 A 1. In an Aſſiſe againſt Baron and Feme, if the Feme be received upon the 
Rol. Abr. Default of the Baron, and pleads in Bar, and acknowledges an Ouſter, and 
220. the Demandant takes Iſſue upon the Bar, and this is found for the De. 


mandant, the "Tenant ſhall not be impriſoned for this Confeſſion of ay 
(5) But if 2 Ouſter, (5) becauſe ſhe is a Feme Covert. 


Feme Covert 
be tound guilty of a Treſpaſs before the Coverture, ſhe ſhall be impriſoned. 22 Af; 87. 


Rol. Abr. 220. 


Rol. Abr. If a Baron of Parliament be found a Diffeifor with Force in an Aſſiſe, 
220. Lord the Judgment againſt him ſhall be quod Capiatur. 

Srafford's 

Caſe Cro. Eliz. 170. S. C. adjudged, for that it is upon a Diſſeiſin found, upon which a Fine 
is given by the Statute of Jim. 1. cop. 35. for which vide 2 Init, 246,-— And Hob. 61. that 
Barons are not ſubject to Impriſonment, but for great Contempt. 


Rol. Abr So in 2 Debt upon an Obligation againft a Baron of Parliament, if the 
200.227, Defendant pleads Non eff fadtum, and the Iſſue is found againſt him, the 
Earl of Lin- Judgment againſt him thall be guod Capiatur. 

coln and ; | 

Flzwer, Cro, Eliz, 503. S. C. adjudged, becauſe a Fine due to the King upon this falſe Plea, 
and there is Privilege againſt it. {Vide ante, g07.] 


— 


*Page 517* (F) Of the Heaſonableneſz of the Pine; and herein 
of mitigating oz aggravating it. 


2 Hawk. P. HERE a Perſon is convicted of a criminal Offence, and for which 
Ti -=#q be ought to be fined, the Meaſure thereof is left to the Diſcretion 
Tit. Judg- 


of the Judges, who proportion ſuch Fine, ſo as to make it adequate to the 
ment; and J a 

that by Mag- Offence, from rhe Confideration of the Baſeneſs and Enormity, and dange- 
ma Charta TOUS Tendency of it, the Malice, Deliberation and Wilfulneſs with which 


every * it was committed, the Age, Quality and Degree of the Offender, Ec. 
muſt be 


With a Salvo contenemento, which ſee explained, 2 Inſt. 28. 
| * 
Salk, 55. If a Proſecutor accepts Coſts from the Defendant, he cannot, by the 
Pl, 5. Rutes of the Court, aggravate his Fine, becauſe in ſuch Caſes, having no 
Right ro Demand Coſts, if he take them at all, he muſt take them by way 
ot Satisfaction of the Wrong; after which it is unreaſonable for him to 
harraſs the Defendant. 
„ Hawk p. But as to thoſe Cofts given by 5 CH 6 M. & M. c. 11. on the removing 
C. 292. cont, @ Cauſe by Certvrari, the Proſecutor is not reſtrained from aggravating the 
Salk.” 55. pl. Fine to be fer on the Defencant, becauſe he has a Right to ſuch Coſts by 
3 dhe expreſs Words of the Statute. . | 


— N A Fine is under the Power of the Court during the Term in which it is 
ſet, and may be mitigated as ſhall be thought proper; but after the Term 


2 51. * RN * . 
Raym. 376. it admits of no Alteration, | 
If 
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If a Perſon is indicted and found guilty of a great Nuſance, and a Writ Comb. 10. 
to the Sheriff to abate it, if the Party refuſes to abate it at his own 
Charge, the Court will raiſe the Fine accordingly ; ſecus if the Nuſance may 
de all removed, as pulling down a Wall, Ge. 
Upon a Motion to ſubmit to a ſmall Fine after a Confeſſion of the Salk. 55. 


Jus. Indictment, which was for an Aſſault; Holt Ch. Juſt. took a Difference Oh iow 
where a Man confeſſes an Indictment, and where he is found guilty ; in the and Tu- 

n firſt Caſe, a Man may produce Affidauits to prove Son «ffault upon the Pro- man. 

* ſecutor, in Mitigation of the Fine; otherwiſe where the Defendant is found 

Ne. guilty ; for the Entry upon a Confeſſion is only non cu contendere cum 

| Domino Rege, & ponit in ſe gratiam Curie. 

" If an exceſſive Fine be impoſed at the Seſſious, it may be mitigated at Vent. 330. 
the King's Bench. | i af 

55 The Court may aſſeſs a Fine, but cannot award any corporal Puniſhment / 5 11 0 
againſt a Defendant, unleſs he be actually preſent in the Court. a Cemb. 36, 

fe, + And therefore the perſonal Appearance of the Defendant in ſuch Caſes is not to 8 diſpenſed 
with, unleſs by Rule of Court on Motion, and the Clerk in Court, or {ome other Pei ſon ap- 
proved of, undertaking to pay ſuch Fine as ſhall be ſet on the Otfender, &c. 

ine 

hat 

he 

he 
(G) Of the Reaſonableneſs of an Amertement, and 

a, the Aﬀeerment thercof : And herein, 

1. Of the Neceſſity of an Aﬀeerment, 
3 EFORE the Statutes of (a) Magna Charta, and Weſtm. 1. cap. 6. Page 518 
the Lords uſed to ſer ſuch exceſſive and grievous Amercement: «.n their (a) Chat 

n Tenants, that under Pretence of ſuch Amercements they uſed to ſeiſe the get theſe 
* whole Profit of the Tenemenr which they had granted: to prevent this 1 
Oppreſſion, and to take away all Fines and Amercements at the Will and "ts of 

, Pleaſure of the Lord and his Seward, and likewiſe all exceflive Fines and the Com- 
Amercements, if tzey were never ſo certain, the Statutes appoint, that mon Law. 

k every () Amercement thould be affeered, fo that though the (c) Court or 1 2 — 


Homage (4) do award an Amercement, yet it is to be affeered by the () An A- 
Affeerors, who are fo called, becauſe they affeer or bring in the Quantity mereement 


of the Amercement. in Latin is 
called Miſe- 
niendia, becauſe it ought to be aſſeſſed mercifully, and this ought to be moderated by Affeer- 
ment of his Equals, or otherwiſe a Writ de m:derata Nfilericordia lies. Co, Lit. 126. b. tor this 
Writ vide F. N. B. 75. Regiit, 86, 184, 187. (e] So that though in the Courts of Weſtminſter, 
ere Amercements were ordered either againſt Plaintiff or Defendant, they were carried down 
to the Coroner to be ſettled and affeered. 8 Co. 32. Saund. 227, (4) In Hob, 129 it is 
{aid the Jury muſt amerce to a certain Sum, which may be mitigat ed and affecred by others, 
and therefore theſe Offices cannot be contounded ; and ſo is 3 Lev, 206, that every Award of an 
amercement in a Court Leet muſt expreſs a certain Sum; but this Opinion has been over-ruled 
by a later Reſolution, where it hath been held, that though ſuch Amercement muſt be affecred, 
yet the Award thereof need not expreſs any particular Sum, Salk. 56. pl, 7. And therefore, in 
Judgment of Law, the Award of the Miſericordia is the AR of the Court only, and the Aſſeſſ- 
went of the Sum to be paid the Ac ot the Aﬀeerors, and ſo ought to be pleaded, Kitchin 51. 


Theſe Amercements are to be with a Salvo contenemento, and were always 2 Inſt. 27, 
neld too grievous and exceſſive, if they deprived the Offender of the Mleans * 169. 
af his Liselihood; as if he were a Sockman, and the Amercement extended * >: 2% 

Oo 2 | to 
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to take away the Beaſts of his Plough ; if he were a military Man, and ; 
extended to take away his Arms; it he was a Merchant, and it extended 90 
take away his Merchandize ; if he were a Villein, if it took away his Can 
or Wainage ; for the Words of Magna Charta, are, Liber Homo non amy. 
cetur pro par wo delicto, niſi ſecundum Modum illius delicti, & pro magno deli 
ſecundum magnitudinem delifti, ſulvo fibi contenemento ſuo, & mercator eudin 
modo ſalva merchandiga ſua, & Villanus ukerius quam nofter eodem modo amy. 
cetur faloy Homagio ſuo, and fi amercetur fit in Miſericordia noſtra. 
$Co.39a.b, But a Fine may be ſet withont Aﬀeerment, for the Statute of Mz 
2 Init. 27. Charta does not extend to thoſe Cafes where a Court of Juſtice may impri. 
_—_ 44 ſon, and where a Fine is ſet by way of Mercy, as a Ranſom and Purgation 
Bo. 1 of the Offence ; for the Statute was deſigned in Mercy to the Offender, 
581, and not to hinder them from Mercy, and ſo did not extend to Offence 
Dalt. Sheriff that might be puniſhed by Impriſonment. 
400, If at a Court-Baron, according to the Cuſtom there uſed, a By-Law i; 
3 made, and the Penalty of 20s. laid upon every Offender, and at another 
3 Leon. 7,8. Court, a Tenant is preſented for a Breach thereof, by which the ſaid Penalty 
Bendl. 159. is forfeited, this cannot be affeered. | 
S. C. ad- On the Preſentment of a Nuſance in a Torn or Leet, the Sheriff or 
Judged. Steward may either amerce the Party, and alfo order him to remove it by 
—— 203. ſuch a Day, under a certain Pain, or may order him to remove it, under 
5 wy en u ſuch a Pain, without amercing him at all; and the Party having Notice of 
Rot Abr. ſuch Order ſhall forfeit the Pain on a Preſentment at another Court, that he 
468, hath not removed the Nuſance, without any farther Proceeding ; and every 
Cro. Jac. Pain ſo forfeited may be recovered in like Manner as a Fine or Amerce- 
. ment by Diſtreſs or Action of Debt; (a) neither ſhall it be affeered to a lef 
2 Rol. Abr. . * 
236. Sum than is at firſt ſer, | 


201. Allen 78. 3 Leon. 7, 8. 5 Mod. 1340. Salk. 176. pl. r. Ld. Raym. 69. 5 Mod. 124. 
11 Mod. 215. pl. 3. 12 Mod. 88, 115, 180. Comb. 351, 2 Salk. 502 pl, 2. Skin. 635. pl. 
4. (a) So where a certain Penalty is given by Statute for an Offence, of which the Leet 
hath Conuſance, the Steward may impoſe it by way of Fine without Amercement. Carter 28, 29. 


VPage 519 * 2, By whom the Affeerment is to be. 


8 Co. 40. b. The Award of the Amercement is the Act of the Court, but the Taxing 
2 Lev. 206. or Reducing it to a Certainty muſt be done by (J) certain Officers called 
(5) That the Aﬀeerors, choſen and ſworn for that Purpoſe ; and therefore if an Amerce- 
Amerce- ment be impoſed in a Court (c) Leet, and affeered by the (4) Jury, and 


Plaintiffs or not by {worn Aﬀeerors for that Purpoſe, it is a void Aine! cement, and the 
Defendants Lord of the Leet cannot maintain his Action for it. 
in the Court 


of Common Pleas were hy the Clerk of the Warrants made Eſtreats of, and delivered to the Clerk 
of Aſſiſe within each Circuit, to deliver them to the Coroners in each County to affeer, and ſuch 
Aſſeſſment by the Coroners of the reſpe&tive Counties, hath been held a Satisfaction of Magna 
Charta, quod nulla prædictarum Miſericordiarum ponatur, niſi per Sacramentum proborum & legalium he 


minum de vicineto, the Coroners being elected by the whole County, 8 Co. 39. b. (c) So 4 
Juſtification for an Amercement in a Court- Baron, without ſhewing it was affeered, is naught, 


3 Lev. 19. ; (4) But it has been held, that if a Jury in a Leet tax an Anercement, this is 
ſufficient without any other Affeerment, for the Amercement is the Act of the Court, and the 
Affeerment of the Jury, 8 Co. 40. b. Jon. 301, Cro, Car. 275. vide 2 Rol. Abr. 542. 


2 Inſt. 23, Although by the expreſs Words of Magna Carta, Comites & Barone 
- — 54. ven amercientur niſi per Par es, c. yet long Uſage hath prevailed againſt it, 
8. C. 4% 4, for the Amercement of the Nobility is reduced to a Certainty, vis. a Duke 
8 10 J. an Earl 5 a Biſhop who hath a Barony 5 Ec. 

28 Aff. 26. In an (e) Aſſiſe, if the Plaintiff does not appear, nor any for him, yet 


Rol. Abr. three of the Aſſiſe may be ſworn to afteer the Amercement, and ſhall do it. 
212, | 
(e) So upon a Nonſuit after the Jury are ready to give their Verdi@, the Court may cauſe th? 
Amercement to be immediately afteered by the ſame Jurors, $ Co. 35. b. 11 Co. 43, b. 
Lide ante, 507. Ko i CORN LOTIE | | In 


© ” aw — 
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tn (e) Treſpaſs if the Defendant, as Bailiff, Ec. juſtifies, for that the 


plaintiff was preſented, c. and ſets forth, that the Amercement was af. Tellw., 66. 


, | So i 
feered by two Affecrors, he ought to'ſhew their (F) Names. nyo 5 
Anierce- 
ment. 3 Keb. 362. (f) So if alledged, that at a Court-Baron coram ſectatoribus ejuſdem Cu- 


ne, it was preſented, Sc. the Names of the Suitors ought to be ſhewn, 3 Leon, 5, 8. Moor 
75. Bendl. 159. 


5 af. 2 N a af * , © "09. "3. N 131 % hs 


W 0 


— 


(i) Of the Manner of recovering Fines oz Amerce- 
ments. 


Y the Common Law, the King or Lord may, at their Election, di- Gro. Eli-- 
ſtrain or bring an ARQion of (g) Debt for a Fine or Amercement. $81, wes 
, Savil 93. 
Raſt. Ent 151, 553, 606. 2 H. 4. 24. b. 10H. 6, 7 Raym. 68. (g) And the De- 
ſendant ſhall not be allowed to wage his Law in any ſuch Action, decauſe it is grounded on the 
Act of a Court of Record, 10 fl. 6, 7. Co. Lit. 295, 2 Rol. Abr. 106. 


But every Avowry or Declaration of this Kind ought expreſs}y to ſhew, Hob. 129. 
that the Offence was committed (A) within the Juriſdiction of the Court, Raſt. Ent. 
for if it were not, all the Proceedings were coram non judice, and a Court En 
hall not be preſumed to have a Juriſdiction where it doth not appear to have ,, 


one, (4) But that 
it need not 


be alledzed in the Preſentment itſelf, Hob. 129.—Vet per 2 Hawk. P. C. 50, it is moſt adviſe- 
able to have ſuch an Allegation, and that peri haps may ſupply the Want of the Averment of Ju- 
tiſdition in the Pleadings. 


* Alſo it is adviſeable to alledge, that the Offence was committed as well Page 520 
as preſented, and to ſhew the Names of the Preſentors and the Affeerors gut ſor this 
in ſetting forth a Preſentment or Aﬀeerment, and alſo to ſhew that proper idea Hawk. 


Notice was given of holding the Courr. p C. 59. 60. 
and ſeveral Authorities there cited. 


Of common Right, a Diſtreſs is incident to every Fine ard Amercement 2 Hawk, | 


in a Torn or Leet, for Offences of common Right within the furiſdiction d wig Sons 


thereof; but if the Offence was only the Neglect of a Duty created by ,, ries 


Cuſtom, and of a private Nature, it is clear, thac there muſt be a Cuſtum'there, 
to warrant a Diſtreſs, and perhaps ſuch Cuſtom is alſo neceflary though the 
Duty be of a public Nature. 

Alſo the Sheriff or Lord may for ſuch Fines or Amercements diftrain the Rol. Abr, 
Goods of the Offender, even in the Highway, or in Land not holden of 879 . 
the Lord, unleſs ſuch Land be in the Poſſeſñon of the Crown. 4 zes. 

But ſuch Fines and Amercements being for a Perſonal Offence, no Owen 146. 
Stranger's Beaſt can lawfully be diſtrained for them, though they have been Noy 20. 
Levant and Couchant upon the Lands of the Offender. | 

If ſuch Court is in the King's Hands, the Diſtreſs may be ſold of com- Hetley 62. 


mon Right, after it hath been kept for a reaſonable Time, as the Space of! — _— 


fixteen Days; and it ſeems the better Opinion, tnat where any ſuch Court Rol.Rep.76. 


is in the Hands of a common Perſon, it the Goods were diſtramed for an Noy ,, 
Oltence of a public Nature, they may be fold of connnon Right, without Bulf. 53. 
any Special Cuftom for that Purpoſe. 

No Bailiff can lawfully diſtrain for any ſuch Fine or Amercement with- Cro, Eliz. 
out a Special Warrant for ſo doing, which muſt be ter forth by him in an 2 748. 


Avowry or Juſtification of ſuch a Diſtreſs. 789, 607, 


pl. 839. 


2 Keb. 745 


Fines SalK. 1G7. 
pl. 2. 


door 574. pl. 


\ 


Fines and Recoveries. 


Spelman de- are transferred from Conuſor to Conuſee, with or without a Ren. 
_ it = der ; and this is eſteemed a Conveyance of greater Security than 
Finis oft fo- 4 Feoffment, or the Inveſtiture by Livery, being not only equivalent to the 
lmms rictzs Notoriety of Livery, but having the conſtant and undoubted Credit of a Court 
tran;ferends of Record to protect and ſupport it; and this farther Convenience and Se. 
rum Pre cyrity, that it does not only transfer the Right of the Vendor, and all claim. 
mags In Loon ing under him, but likewiſe extinguiſhes the Right of others who omit to 


RepisCrouium ; Se l 
— make their Claim in due Time. 


quo nibil danc- 
fius vel Auguſtias ad Alienatianes & bercditates flabiliendas. Spel. GloJ. 228. 


A Fine is an Agreement of the Parties on Record, by which Lang 


Fines ſeem ortginally to have been invented and allowed of for different 
Ends and Purpoſes than they are now applied to, for they were at firſt xv 
more than a friendly Compoſition and Determination of the Matters in 
Debate between the Demandant and Tenant in the Lord's Court; and 
this Way of compoſing Differences was eaſily admitted in thoſe Days, 
Page 521 * becauſe the Suitors of the Court, who were Judges of all Suits, were ty 
theſe amicable Compoſitions the ſooner diſmiſſed from their Attendance at 
the Court; nor did the Lord of the Manor ſuffer by them, becauſe, on 
theſe Agreements, the Parties litigating paid him a Fine for his Conge dt 
accorder,as they do the King at this Day, which was equivalent to Amerce- 

ments, which were paid him in Adverſary Suits. | 
Thefe Fines From an Obfervation of the peculiar Benefit and Security from Fines, and 
8 from the Countenance and Encouragement they receive from the Courts uf 
rg '* Juſtice, Men began to engage themſelves, and oblige each other by Cove. 
private or nants to compoſe their Differences; and they were the eaſier drawn into this 
particular amicable Way, becauſe it was not attended with the uſual Expences of Ad- 
Perſons, but verſary Jnits, which being generally proſecuted with Warmth and Animo— 
3 of N= fity by the Parties litigarmg, muſt neceſſarily involve one or both Parti; 
rublick * into Dimeulties, which ſuch friendly Compoſitions are free from; and the 
Peace of the Judges, conſidering thele Agreements as the publick Acts of the Court, 
Kingdom; allowed them ſome Sanction with their own Judgments ; and hence they 
and Spelmaz came to be improved into that uſeful and common Affurance which we 
ſays, Fires find them to be at this Day, as they ſtand upon the Statutes of 4 H. 7. cap 

g bujujmodi 4 2 
24. and the 32 H. 8. c. 30. ä | 


maxime Pla- 
tre,” qued : : | | 
fb? epter teftationis magnificentiam non (tum ad faubilenaas etiam lites maxime walebant ; ideaque abremprority. 
teri atm tængaam facra Aue, Cuica © i. Speim. Claſſ. Verb. Finis 228. 


But for the better Underſtanding of the Dodrine of Fines, we ſhall di 


ſtinguich this Head into the following Branches, under which the particulat 
Caſes may be comprehended. . 


(A) Of 


FINES AND RECOVERIES. 


(A) Ofthe ſeveral Parts of a Fine, and when thep 
begin to operate. 522. | | 

(B) The ſeveral Sozts of Pines. 524. 

(C) TUho may Jevp Fines, 526. 

D) Of the Dedimus Poteſtatem. 527. 4 

(E) Ot the Operation of a Pine in barring the 
Jſlue in Tail. 528. 

(F) Of the Operation of a Fine, in barring 
trangers, oz thoſe who have but an uncertain 
ntereſt, as a Term fcz Years, oz barely an 

cquitable Jones £32, 

(6) Of the Remedies given to Strangers, by 
Claim and Entrp, foz the Pꝛeſervation of their 
Night. 536. | 

(H) Of erroneous Fines, and the Manner of Lie- 

verſing them. 537. | 


Of what Things a Fine may be levied, and by what Name, and what 
ſhall be a ſufficient Deſcription of the Thing, without naming either Vill, 
Hamlet or Pariſh, ſee in the next Head of Recoveries, of what Things a 

Recovery may be ſuffered. 544, Cc. | 


— 


(A) Ok the ſeveral Parts of a Fine, and when they ⸗page 522 
begin to operate. 


Fine 1s erroneous, and may be reverſed for Error in B. R. this being 3 5e. 
. a Fx" 2 Plow, 394. 
blolutely neceſſary to bring the Parties within the Juriſdiction of the Court ae Abe: 
and though at this Day the Original is generally a Writ of Covenant, yet 14. 
Fines are taken on all Writs in which Lands are demanded, or are to be 2 Inſt. 510, 
charged, or which any Way relate to them; for the Law having provided 5 Co. 38. 
: : : ; = : A Fine may 
different Remedies for the ſeveral Grievances of the Subject, it was but a 
. be levied on 
reaſonable in the Judges to allow of theſe Compoſitions, whatever Method , Writ of 
the injured Perſon took to recover his Right. Right Cloſe, 
or in any 
Real Action. But not in an Original in a Perſonal Action; and the common Writ of Covenant, 
on which a Fine is levied, is not a Perſonal but a Real Actien; for though it is to have Damages 
for Breach of Covenant, as in Perſonal Actions, yet jt is to have an Execution and Performance 
of the Covenants, Salk. 340, reſolved per Curiam. 


T firſt Part of a Fine is the original Writ, and 1 this the Co. Reading 
A 


The Practice now is for the Conuſor to make the Conuſance, and ac- 1 H. 7. 9. 
knowledge the Fine, before any Original ſued out ; and this has ſo far ob- Hob. 330. 
tained that the Judges have reſolved ſuch Fines ſhould ſtand. though the CK. - 
Conuſor died before the Writ of Covenant was taken out; but in theſe 2 Vent. 47. 
Caſes the Originals were ſued out, and made re:urnable, as of a Term pre- 
cedent the Conuſance, for they are ſtill neceſſary to make the Fine a per- 
fect and complete Conveyance, though for the 2 Expedition they have 


ailowed of this Verjation from the antient Courſe. If 


FINES AD RECOVERIES. 


Co. Reading If in a Varrantia Chartz againſt B. to warrant one Acre, if he levies 
10, Fine of that Acre and another, the Fine operates to convey only all his 
1 ire Right in that Acre he was called ro defend, for the other was not mentioned 
— of Co. in the Original. 


venant be 
brought de terris, and the Deſendant makes Conuſance of Paſture, Meadow, or Wood, this Fine 


is not good, nor e contra; for theſe being of a different Nature irom plouę bed Land (which terra 
properly implies) are not contained in the Writ, and conſequently there does not appar to ue 
Court any Contention about them, 2 Init, 514. Co. Lit. 4. 2. 2 Rol. Abr. 16, 


2 Rol. Abr. Hence it is, that if the Conuſance be of the Manor of Dale, the Conu- 

15, 16. ſee cannot make a Render of the Manor of Sa“; or if the Conuſance be 
of the third Part, the Render cannot be of the Whole; becauſe the Court 
can determine the Right only of that about which the Parties contended, 
and the Conuſee demanded in his Original ; but if the Conuſor acknow- 
ledges all his Right, c. to the Demandant, for which Conuſance he grant; 
and renders the Land to the Conuſor for Life; or if he grants a Common 
in the Land, or ſo many Loads of Wood off it, this is a good Fine ; becauſe 
the Determination is wholly of the Ihing in .Diſpute, one Party taking the 
Property, and the other a Profit arifing trom it, and comprehended 1n the 
Original, for which Thing in Diſpute it was brought. 

2 Rol. Abr. Therefore if the Grant and Render had been of a Rent de now, that had 

2 5 3 been good ; becauſe the Rent iſſuing out of the Land mult be implied in a 

rg Weacling Demand of the Land; and conſequently the Concord and Agreement of 

2 Inſt. 514, the Parties is received and allowed for that only which they litigated. 


So it the , 
Writ of Covenant be of La: d, he may grant the Reverſion, 2 Rol. Abr. 16, 


*Page523 As nothing can paſs by the Fine but what is expreſſed or implied in the 
Covenant, ſo no one can take an immediate Eſtate by it who is not men- 

Co. Reading tioned in the Writ of Covenarit, becauſe none can have any Benefit from 
8. the Judi ment of the Court that is not judicially before it, and ſues for it; 
2 yet a Grant and render may be made to a Stranger in Remainder ; but the 
, Reaſon is, becavſe the Render being only a Conſideration for the Conu- 


_ Fines 117. . 2 . 
But if a Wtit ſance, a Remainder limited ro a Stranger may be as much a Conſideration 
of Covenani to the Conuſor, as if the whole Eſtate had been given to himſelf ; but there 
be brought muſt be an immediate Eſtate given back to the Conuſor, becauſe the Ren- 


TY t . . "BI = 0 n . b 
arainſt F. der ex vi den mini unplies thar it inuſl return to him. 
vrho vouches | 


C. the 
Vouciwe may make Conufance. 2 Rol. Abe. 13. Bro, 105, 2 Inſt. 514. 


When the Parties are judicially before the Court by Original, the Coun- 
ſel for the Conuſee appear: with the Fra cipe and Concord, which is in Na- 
ture of a Declaration, ſetting forth the Conuſance which ought to be made 
by the "Tenant in the Wit, after his Appearance is recorded; then follows 

C.. Reading his Conuſarce. which is no more than an Acknowledgment, that the Ma- 
a nor or other Lands, Cc. contained 'n the Writ, belong of Right to the 
Demandant, ae Land which he hath of the Gift of the Tenant, with a ge- 
neral Releaſe ard Warranty to the Conuſee and his Heirs. When this Co- 
nuſarce was taken, they went originally to the Treaſury, but now by the 
5 H. 4. c. 14. they ſtop with the Cu ſtos bi eum, who records it; that Sta- 
« 1.4. c. 14. tute providing that all the Parts of the Fine ſhall remain in the ſafe Cuſtody 
5 Co, 29. b. of the Chief Clerk of the C B. before the Chirographer has them out of 
2 Sid. 35. Court; the Deſign of the Act being thereby to prevent the Inconvenience 
which frequently happened by the Embezzlement of Fines, when they lay 
only in the Hands of the Treaſurer and Chirographer, either by their Con- 

nivance or Neglience. 


ts? 


The 


FINES AND RECOVERIES. 


The next and moſt material Thing conſiderable in a Fine is the King's 2 Int, 511. 
Silver; this is entered on the Writ of Covenant, and gives it the Force 5 Co. 39- 
and Effect of a Fine, and is granted to the King pro licentia concordandi, 
or Conge de accorder, in Compenſation of the Amercements, and other 
Fines, which became due on Judgments and Nonſuits, in Adverſaries Suits; 
this is always paid by him who takes the Fee-fimple by the Fine, and on 
the Entry of it on the Covenant, the Sum given is expretied, together 


with the Plea, and between whom, with Mention of the Land for which ic 
is given. 

t is likewiſe called the Poſt-Fine, in reſpect of the Primier Fine in the, jan, 511. 
Hanaper, which is due to the King on the Original, and 1s greater or leſs 
in Proportion to that; for it is as much as the Primier Fine, and Half as 
much more; as if the Primier Fine be 6s. 8 d. this is 10s. 

From the Entry of this the Fine is obligatory, and begins to operate; 1 
and from thenceforth the Fine ſhall ſtand, though either Party die before * 8 8 
the other Parts are recorded. | 1 = 


2. Vent. 47. 
Ld. Raym. 8 50, $72, 2 Vern. 3. Pre. Ch. 159. 10 Mod. 213. Gilb. Eq. Rep. 108. re 
Notes. C. P. 144. 3 Mod. 140. 


But if the Conuſor dies before the King's Silver be entered, the Fine is 
voidable, and may be reverſed by Writ or Error; becaule this being given 
pro licentia concordandi, the Agreement of the Parties 1s not to be admitted 
as the Judgment of the Court till it be paid and entered, and conſequently, 
if the Conuſor dies beſore that be done, the Fine is erroneous, as a Judg- 
ment given in an Adverſary Suit after the Death of one of the litigating 
parties; but this is to be underſtood with this Diſtinction, that where it 
appears by the Record itſelf, that the King's Silver was paid after the Death 
of the Conuſor, there the Fine is erroneous ; bur where after the Conu- 
ſance made the Conuſor dies before the King's Silver is paid, and after his 
Death the Silver was paid, and entered on a Writ of Covenant returnable 
the Term precedent his Death; as it Baron and Feme make Conuſance 
before Comnutſioners the 26th of March, the Feme dies the Day follow- *Page 524 
ing, and upon a Writ of Covenant made returnable the Hlary Term pre- 


= : . _ P: 2 Init. 571. 
cedent, the King's Silver was entered as of that Term, and the Fine was z mark gs 


adjudged to ftand ; for where there does not appear an Error on the Face Hob. 350. 
of the Record, the Judges, in Favour to Fines, which ſo much ſtrengthen Farmer's 
Men's Titles, and quiet their Poſſeſſions, have always ſupported them, Cats. 

and would not ſuffer the entering the King's Silver, atter the Parties 

Death, to be examined, when it appeared by the Record i ſelf, that the 

Fine was compleated, as a Fine of the Term precedent the Death of the 
Conuſor. 

The other Parts of the Fine are the Foot and Note of it; the Foot of the ; Co. 5a. 
Fine runs thus; fc eft finalis concordia facta apud IWeltm, in curia Domini Co. Reaing 
Regis, Cc. and mentions the Day, Year and Place, and before what Juſ- 5- 
tices the Conuſance was taken. 

The Note of the Fine is no more than a Docket taken by the Chirogra- 53 Co. 39. 
pher, from which he tranſcribes the Indentures, which are delivered to the 2 Intt. 468. 
Party to whom the Conuſance was made; and when this is done, the Fine F. N. B. 147. 
is ſaid to be ingroſſed. _ 

A Fine was thus; Hæc eft finalis concordia ſucta in curia Regis apud Weſtm. Salk. 341. 
a die ſancti Michaelis in tres ſeptiman' anno decimo Willielmi terti: coram bl. 7. 
Thom. Trevor, fc. & poſtea in craft. ſande Trinitat. 1 Anne conceſſ, & re- £94 2 
cordat coram ejuſdem Juſticiar; ſo that the Concord of the Fine was of one 22 f 7 
Term, and the Recordat. of the Term following ; and the Queſtion was, : 
Of which Term this ſhall be ſaid to be a complete Fine; and it was held 
to be a Fine of the Term in which the Concord was made, and chat the 
concordia ſada in curia is the complete Fine. . 

(E) The 


FINES AD RECOVERIES. 


Co. Reading If in a Warrantia Chartz againſt B. to warrant one Acre, if he levies 
10. Fine of that Acre and another, the Fine operates to convey only all hi, 
2 Rol. Abr. Right in that Acre he was called to defend, for the other was not mentioned 


— PFs, | 
—. yo — in the Original. 


venant be 

brouglit de terris, and the Deſendant makes Conuſance of Paſture, Meadow, or Wood, this Fine 
is not good, nor e contra; for theſe being of a different Nature irom plougbed Land (which terre 
properly implies) are not contained in the Writ, and conſequently there does nut apprar to ui 
Court any Cohttention about them, 2 Inſt, 514. Co, Lit, 4. 2. 2 Rol. Abr. 16, 


2 Rol. Abr. Hence it is, that if the Conuſance be of the Manor of Dale, the Conu- 

15, 16- fee cannot make a Render of the Manor of Sa“; or if the Conuſance be 
of the third Part, the Render cannot be of the Whole ; becauſe the Court 
can determine the Righr only of that about which the -Parties contended, 
and the Conuſee demanded in his Original ; but if the Conuſor acknow- 
ledges all his Right, Ic. to the Demandant, for which Conuſance he grants 
and renders the Land to the Conuſor for Life; or if he grants a Common 
in the Land, or ſo many Loads of Wood off it, this is a good Fine ; becauſe 
the Determination is wholly of the I hing in .Diſpute, one Party taking the 
Property, and the other a Profit ariſing from it, and comprehended in the 
Original, for which Thing in Diſpute it was brought. 

2 Rol. Abr. Therefore if the Grant and Render had been of a Rent de novo, that had 

5 IT been good; becauſe the Rent iſſuing out of the Land mutt be implied in a 

. esalos Demand of the Land; and conſequently the Concord and Agreement of 

2 Inft. 514, the Parties is received and allowed for that only which they litigated. 

So it the 

Writ of Covenant be of Lad, he may grant the Reverſior, 2 Rol. Abr. 16, 


*Page523 As nothing can paſs by the Fine but what is expreſſed or implied in the 

Coverant, ſo no one can take an immediate Eſtate by it who 1s not men- 
OY | J 

Co. Reading tioned in the Writ of Covenart, becauſe none can have any Benefit from 

8. the Judi ment of the Court that is not judicially before it, and ſues for it; 

2 Ins. 514. yet a Grant and render may be made to a Stranger in Remainder ; but the 

Bro. 1 17. — 5 . % . 

Fines 111. Reaſon is, becavſe tne Render being only a Conſideration for the Conu- 

But if a M rit ſance, a Remainder limited to a Stranger may be «s much a Conſideration 

of Covenant to the Conuſor, as if the whole Eſtate had Leen given to himſelf ; but there 

be brought muſt be an immediate Eftare given back to the Conuſor, becauſe the Ren- 


zeain K. der ex vi le uini implies that it muſl return to him. 
who vouches 


C. the 
Vouciwe may make Conufance. 2 Rol. Abr. 13. Bro, 105, 2 Inſt. 514. 


When the Parties are judicially before the Court by Original, the Coun- 
ſel for the Connſze appears with the Fra cipe and Concord, which is in Na- 
ture of a Declaration, ſetting forth the Conuſance which ought to be made 
by the Tenant in the Witt, after his Appearance is recorded; then follows 
Cy. Reading his Conuſance, which is no more than an Acknowledgment, that the Ma- 
nor or other Lands, Cc. contained 'n the Writ, belong of Right to the 
Demandant, ae Land which he hath of the Gift of the "Tenant, with a ge- 
neral Releaſe ard Warranty to the Conuſee and his Heirs. When this Co- 
nuſarce was taken, they went originally to the Treaſury, but now by the 
5 H. 4. c. 14. they ſtop with the Cuſtos brevium, who records it; that Sta- 
H. 4. c. 14. ute providing that all the Parts of the Fine ſhall remain in the ſafe Cuſtody 
5 Co, 29. b. of the Chief Clerk of the C B. before the Chirographer has them out of 
2 Sid. 35. Court; the Deſign of the Act being thereby to prevent the Inconvenience 

which trequently happened by the Embezzlement of Fines, when they lay 


only in the Hands of the Treaſurer and Chirographer, either by their Con- 
nivance or Negligence. 
The 


ls? 
* 


FINES anv RECOVERIES. 


The next and moſt material Thing conſiderable in a Fine is the King's 2 In, 511. 
Silver; this is entered on the Writ of Covenant, and gives it the Force 5 Co. 39- 
and Effect of a Fine, and is granted to the King pro licentia concordandi, 
or Conge de accorder, in Compenſation of the Amercements, and other 
Fines, which became due on Judgments and Nonſuits, in Adverſaries Suits; 
this is always paid by him who takes the Fee-ſunple by the Fine, and on 
the Entry of it on the Covenant, the Sum given is exprefied, together 
with the Plea, and between whom, with Mention of the Land tor which ic 
is given. 

5 is likewiſe called the Poſt-Fine, in reſpect of the Primier Fine in the, Int. 511. 
Hanaper, which is due to the King on the Original, and is greater or leſs 
in Proportion to that; for it is as much as the Primer Fine, and Half as 
much more; as if the Primier Fine be 6s. 8 d. this is 10s. 

From the Entry of this the Fine is obligatory, and begins to operate; 


and from thenceforth the Fine ihall ſtand, though either Party die before; . 547 
the other Parts are recorded. anche 


2 Vent, 47. 
Ld. Raym. 850, 872, 2 Vern. 3. Pre. Ch. 159. 10 Mod. 213. Gilb. Eq. Rep. 108. Bartz's 
Notes. C. P. 144. 3 Mod. 140. 


But if the Conuſor dies before the King's Silver be entered, the Fine is 
voidable, and may be reverſed by Writ or Error; becauſe this being given 
pro licentia concordandi, the Agreement of the Parties Is not to be admitted 
as the Judgment of the Court till it be paid and entered, and conſequently, 
if the Conyſor dies beſore that be done, the Fine is erroneous, as a Judg- 
ment given in an Adverſary Suit after the Death of one of the litigating 
Parties; but this is to be underſtood with this Diſtinction, that where it 
appears by the Record itſelf, that the King's Silver was paid after the Death 
of the Conuſor, there the Fine is erroneous ; but where after the Conu- 
ſance made the Conuſor dies before the King's Silver is paid, and after his 
Death the Silver was paid, and entered on a Writ of Covenant returnable 
the Term precedent his Death; as it Baron and Feme make Conuſance 
before Commilſioners the 26th of March, the Feme dies the Day follow- page 524 
ing, and upon a Writ of Covenant made returnable the H{/ary Term pre-, |. 411 
cedent, the King's Silver was entered as of that Term, and the Fine was , Ve as. 
adjudged to ftand ; for where there does not appear an Error on the Face Hob. 350. 
of the Record, the Judges, in Favour to Fines, which ſo much frengthen Farmer's 
Men's Titles, and quiet their Poſſeſſions, have always ſupported them, Cate. 
and would not ſuffer the entering the King's Silver, atter the Parties 
Death, to be examined, when it appeared by the Record i ſelf, that the 
Fine was compleated, as a Fine of the Term precedent the Death of the 
Conuſor. 

The other Parts of the Fine are the Foot and Note of it; the Foot of the 5 Co. 4a. 
Fine runs thus; Hæc eft finalis concordia facta apud IVeltm. in curia Domini Co. Reading 
Regis, Sc. and mentions the Day, Year and Place, and before what juſ- 3. 
tices the Conuſance was taken. | 

The Note of the Fine is no more than a Docket taken by the Chirogra- 5 Co. 39. 
pher, from which he tranſcribes the Indentures, which are delivered to the 2 Init. 468. 
Party to whom the Conuſance was made; and when this is done, the Fine F. N. B. 147. 
is ſaid to be ingroſſed. | 

A Fine was thus; Hæc eſt finalis concordia futta in curia Regis apud Weſm. Salk, 341. 

a die ſancti Michaelis in tres ſeptiman anno decima Willielmi terti: coram bl. 7. 
Thom. Trevor, Efc. & poſtea in craft. ſund Trinitat. 1 Anne conceſſ, & e- H ey” 
cordat coram ejuſdem Juſticia-“; ſo that the Concord of the Fine was of one 22 VF 
Term, and the Recordat. of the Term following ; and the Queſtion was, : 
Of which Term this ſhall be ſaid to be a complete Fine; and it was held 
to be a Fine of the Term in which the Concord was made, and chat the 
Concordia ſacla in curia is the complete Fine. ye 

(E) The 


FINES and RECOVERIES, 
(B) The ſeveral Sozts of Fines. 


Co.Reading LL Fines are either executed, as Fines ſur conuſance de droit come ces 

4. X Ec. Fines ſur Releaſe, and Fines ſur Surrender; or executory, w5 
Fines ſur contſance de droit tantum, and ſur Grant & Render; the Fine ſur 
conuſance de droit tantum ſeems to be the moſt ancient; for the Conuſance 
being in the Place of the Judgment, which was always executory in Ad- 
verſary Suits, the Demandant was obliged to follow the Rules of the Law 
and ſue out Execution ; but in Time, when theſe Fines became the com- 
mon and beſt way of purchaſing, the Purchaſer, to prevent the Trouble 
of ſuing out Execution, had Seiſin given him by Livery in the Country 
and for his further Aſſurance obliged the Vendor, by Covenant, to levy a 
Fine; and thus the Fine ſur conuſance de droit come ceo, Ec. came in Uſe 
which ſuppoſes a precedent Gift, by which the Conuſee was put into Po. 
ſeſſion, and conſequently there needed ro Execution of what he had al- 
ready. 

Co, Lit. o. b. This Fine come ceo, &c. is moſt commonly uſed, being the ſureſt for 

Co. Reading the Purchaſer ; in which it is to be obſerved, that this Fine and that de droit 

4, 7. tantum, convey a Fee- ſimple to the Conuſee, without Words of Inherit- 
ance ; for when the Canuſor acknowledges the Land to be the Right of 
the Conuſee, it is repugnant and contradictory to his own Acknowledg- 
ment, to claim any Right or Intereſt to the Land in Reverſion or Remain- 
der; beſides, in every Judgment a Fee- ſimple was recovered, and the Co- 
nuſance coming. in Lieu of the Judgment muſt neceſſarily import as much, 

(a) And unleſs the expreſs Acknowledgment of the Parties (a) qualify it. 

therefore if | 

the Limitation be expreſsly to the Conuſee, and the Heirs of his Bod), the Fine paſſes only an 

Eftate-tail ; for it would be abfurd to give more againſt ſo ſolemn a Declaration of the Parties. 

Co. Reading 4. TOY 


Page 525 Upon a Fine ſur conuſunce de droit come ceo, fc. the Conuſor cannot 
' reſerve a Rent, becauſe the Conuſance ſuppoſing a precedent Gift he cannot 

Bro, Tü. charge the Inheritance which he has given intirely away; and ſo the Red. 

Fines 30, . . 

2 Rol. Abr. dendum comes too late when the Fine has mentioned before an abſolute pre- 

18. But if cedent Giſt, without any ſuch Clauſe of Reſervation. 


the Conu- | 

ſance be only of an Eſtate for Life, the Conufor may reſerve a Rent, with Clauſe of Diſtreſs ; for 
that is a Remedy the Law gives for the Recovery of all Rent Services, which this muſt be, being 
incident to the Reverſion. Co, Reading 5. 2 Rol. Abr. 18. 


ö h A Fine ſur conuſance de droit come ceo, Ac. cannot be levied to two 
Rol. Abr 19. and their Heirs ; for the End of Fines being not only to ſettle the Poſſeſ- 


ppg, ſion for the preſent, but for ever, the Admittance of ſuch a Fine would not 


ſame Law is anſwer the End ; for beſides the Uncertainty which of the Conuſees ſhould 
againſt the ſurvive and enjoy the Land, the Fine itſelf cannot operate according to the 
rant of a Limitation; for the Survivor, by the Privilege of Jointenancy, ſhall enjoy 


| _ —_— the Whole, and for ever exclude the Heirs of the other Conuſee ; beſides, 
Fines 66, the F ine being equivalent to a Judgment, ought to decide and ſettle the 
But if Lands Right of the Fee. | 

by Fine be ; 

granted to two andthe Heirs of one of them, this is good; for all Things will continue as the Fine 
has ſettled them. Bro, Tit, Fines 65. 


5 Co. 28. b. For the former Reaſon the Judges will not, or at leaſt ought not, to 
Tess Cale. admit of a Fine upon Condition, becauſe ſuch a Fine does not poſitively 


- aa Abr. determine and ſettle the Right of the Fee, it being uncertain whether the 


Conuſee will enjoy the Land ccording to the Fine, ſince that depends * 


1 MS \. Aid 


Grantee of the Reverſion died before the Tenant for Life, the Remainder 


could not enjoy the Rent as long as the Fine gave it; but if in this Caſe 


to the ſeveral Limitations thereof. 


enter immediately; and the Reaſon of the Difference is this, the Fine ſur with thoſe 


Common Law, and the Render makes the Conuſor a new Purchaſer, as 


FINES any RECOVERIES. 


the Performance or Non-performance of the Condition; but my Lord Coke B, Tit. 
tells us, that if ſuch Fines be admitted by the Judges they are valid and Fine 5. 
ſhall ſtand, the Rule, quod fieri non debet ſed fatum walet, obtaining in this Co. Reading 
Caſe; becauſe Fines being the private Agreement and Concord of the ?* 
Parties, it were to trifle with the Authority of the King's Courts, which 
ever ought to be preſerved ſacred, to ſuffer either Party to recede from 
their Contract, after their {olemn Compoſition acknowledged on Record, 
and received in the moſt ſolemn Manner by the Judgment aud Deciſion of a 
Court of Juſtice. | 
A. makes a Leaſe for Life, and afterwards grants the Reverſion by Fine Co. Reading 
to B. for Life, the Remainder in Tail in a quid juris clamat againſt the $+ 
Lefſee, he would have ſurrendered to the Conuſee, reſerving a Ren: during 
his Life, but the Court refuſed it; for had this Surrender, with the Reſer- 
vation of the Rent, been admitted, it might have happened that the Rent 
would not continue according to the Limitation of the Fine; for if the 


Man in Tail ſhould hold the Land diſcharged, and the Tenant for Life 


the Leſſee had ſurrendered to the Grantee for his own Life, with a Reſer- 
vation of a Rent, this might have been admitted, for this is no abſolute 
Surrender; and each Party may enjoy what the Fine gave him, according 


If the Leſſee for Life, the Remainder for Life, and the Leſſee levies a co. Reading. 
Fine ſu conuſance de droit tantum to him in Remainder, this enures by way 5. 
of (a) Surrender, becauſe by this Fine he only acknowledges all the Right (a) Note, 
he has in the Land to belong to him in Remainder ; but it the Leſſee had the Forms of 
levied a Fine, ſur conuſance de droit come ces, Fc. to him in Remainder, it thefe Fines 
had been a Forteiture of both their Eſtates, and he in Reverſion might ee , 


conuſance de droit come ceo, Ic. always graſps a Fee- ſimple, which paſſes by ſur cena ſaace 
the precedent Gift as the Fine ſuppoſes ; but the Fine ſur conuſance ale droit 4 droit, 


tantum only conveys all his Right, which is intended all he can lawſully 4 
paſs away. Warranty 18 


omitted. 


If C. ſeiſed in Fee as Heir of the Part of the Mother, and he and his. Page 526 
Wie levy a Fine to A. and B. with Warranty, and A. and B. by the ſame 5 
Fine, grant and render to the Huſband and Wife in Tail, Remainder to 
the Heirs of the Huſband ; though it was urged, that the Seiſm of the Salk. 337. 
Connſee was fictitious, and that nothing was allowed by the Fine, yet re- pl. 1. 
ſolved, that the Conuſee was more than a bare Inſtrument, and that the Price ver. 
Eſtate was once in him; and that the Fine and Render is a Conveyance at L rd. 


much as a Feoffment and Re-infeoffaient at Common Law. 


1 


(C) Who map levy Fines. 


ND here it muſt be firſt obſerved, that whatever legal Defects may Co. Reading 

be in the Conuſor, if the Judge admits his Conuſance, the Fine ſhall 8. | 
tand in all Caſes, except that of an Infant, though the Judge omits a very * Iaſt. 515. 
neceſſary Part of his Duty in not rejecting ſuch Fines, 
| The 
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5 | The Principal Defects are either want of Diſcretion and Underſlanding, 
_ Reading as in Infants, Ideots, and Perſons of non ſane Memory ; or want of Power, 
But for this às Femes Covert, 


wide the fe - 
veral Titles of Infants, Idects. and Baron and Feme. 


As to Fines levied by an Infant, though ſtrictly ſpeaking all Contract; 
made by Infants are in their own Nature void, becauſe a Contract is an Ad 
of the Underſtanding, which, during their State of Infancy, they are pre. 

Vide Poftea, ſumed to want; yet Civil Societies have ſo far ſupplied that Defe&, and 

Letter (H) taken Care of them, as to allow them to contract for their Benefit and Ad- 

537» Se. vantage, with Power to recede from and vacate it when it may prove pre- 
judicial to them; now the Method to ſet afide ſuch a Contract muſt be by 
Matter of equal Notoriety with the Manner in which it was made; and 

co lit. 380 therefore if an Infant levies a Fine, which is no more than his own Agree- 

d. ment recorded as the Judgment of the Court, he muſt reverſe it by Writ 

Moor 76. of Error, and this muſt be brought during his Minority, that the Court 

2 Rol. Abr. of B. R. may by Inſpection determine the Age of the Infant; but the 

25, Tit, Judges by Adjunfa may in ſuch Cafes inform themſelves by Witneſſes, 

ro, Lit, | 

Errar bo. Church-Buoks, Ec. 

Bro, Tit. | 

Fines 74, 79 · 2 Inſt. 482, 2 Bulſt. 320. 12 Co. 1. 22. If an Infant brings a Writ of Error 


to reverſe a Fine for his Nonage, and after Inſpection and Proof of Infzncy by Witneſſes dies be- 
fore the Fine is reverſed, his Heir may reverſe it, becauſe the Court, having recorded the Nonage 
of the Conuſor, ought to vacate his Contract when he appeared to be under a manifeſt Diſability 
at the Time he entered into it. Co. Lit. 380 b. Moor 884. An Infant acknowledged a Fine, 
and the Conuſees omitting to have the Fine ingroſſed til} he came of Age, in order to prevent the 
Infant from bringing a Writ of Error, yer the Court, upon View of the Conuſance produced by 
the Infant, and upon his Prayer to be inſpected, and his Age examined, recorded his Nonage to 
give him the Benefit of his Writ of Error, which he muſt otherwife loſe, his Nonage determining 
tetore the next Term. Moor 74. 


As to Ideots and Lunaticks, it is neceſſary to diſtinguiſh between their 
2c N Acts done in pais and thofe ſolemnly acknowledged on Record; though the 
— Aa is clear, that in neither Caſe are they admitted to diſable themſelves, 
Co. Lit. 245. for the Inſecurity that may ariſe in Contracts from counterfeit Madneſs and 
Bro. Tit, Folly ; but their Heirs and Executors may avoid ſuch Acłs in pais by plead- 
Lait 62. ing the Diſability ; becauſe if they can prove it, it muſt be preſumed Real, 
Cro. Eliz. ſince nobody can be thought to counterfeit it, when he can expect no Bene- 


39% 023- fit from it himſelf. 


But in what 
Caſe they themſelves may have Relief in Equity, wide Tit. [deots and Lunaticks. 


*Page527 But neither the Lunatic + himſelf, nor his Heir, can vacate any Act of 
WE his done in a Court of Record ; and therefore if a Perſon non compos ac- 
* Inſt. 48. Enowledges a Fine, it ſhall ſtand againſt him and his Heirs ; for though the 
Bro. Tit. Judges ought not to admit of a Fine from a Man under that Diſability, yet 
Fines 75, when it 1s once received, it thall neyer be reverſed, becauſe the Record and 
Co. Lit. 247. Judgment of the Court being the higheſt Evidence in the Law, preſumes 
the Conuſor, at that Time, capable of contracting; and therefore the 


 Idiocy o Credit of it is not to be conteſted, nor the Record avoided by any Aver- 


be judeed . . 
2 by wm ment againſt the Truth of it. 


Juſtices, 
on Fine levied, 15 Ed, 2. 


So it is in the Caſe of a Fine levied by an Ideot, it thall ſtand againſt 
2 And. 193. him and his Heirs ; for no Averment of Ideocy can vacate the Fine, nor 


- «pared will an Office finding him an Ideot a nativitate be ſufficient to reverſe the 
4 Co. 124. a. Fine 


426. h. Bra, Tit, Fines 75, Co, Lit, 247. 
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Fine, for that were to leſſen the Credit of Judgments in Courts of Record, 
by trying them by other Rules than themſelves. 

And as Fines,ought not to be taken from Lunatics and Ideots, ſo nei- weſt. Fines, 
ther from old doting Men who have loſt the Uſe of their Reaſon ; but if ſ. 4. 
they be weak or infirin through Age and Sickneſs, that will be no ſufficient 
Cauſe to refuſe them. | | 

As to Feme Coverts, from the Intermarriage, the Law looks npon the 
Huſband and Wife but as one Perſon, and therefore allows of but one Will 
between them, which is placed in the Huſband as the fitteſt and ableſt to 
provide for and govern the Family, and therefore gives him an abſolute Co 42.b 
Power over her Chattels Perſonal, to diſpoſe of as he pleaſes, without her 43. 3. Db 
Conſent ;; but as to her Real Eſtate, has thought fit that no Act of his 2 Init, 510. 
ſhall prejudice her or her Heirs in it, unleſs ſhe join with hun by ſome Sid. 17. 
Matter of Record, and on Examination teftify her Aſſent to ſuch Diſpo- eee _ 


ſition. : thoſe Books 
HET OT which ſay, 

that a Fine ſhall not bind a Woman under Coverture, unleſs ſhe he examined, muſt not be under- 
ſtood as if it were in her Power to reverſe the Fine for Want of her Examination, but they are to 
be underſtood in this Senſe, that the Judge ought not to receive a Fine from a Feme Covert with- 
out examining her, leſt it ſhould not proceed from her own Freedom and Choice; but if ſuch a 
Fine be once admitted, and recorded without any Examination, though the Judge has omitted a 
very neceſſary Part of his Duty, yet the Fine ſhall Rand, and neither the Feme, nor her Heirs, 
ſhall be admitted to aver that ſhe was not examined; for that were to leffen the Credit of the 
Jadgment of the Courts of Juſtice, which is the higheſt Evidence of the Law; but of Fines levied 

y the Huſband ſolely, or by the Huſband and Wife jointly, of the Wife's Inheritance, or of Fincs 
levied by the Wife ſolely, of Lands which are of the Proviſion of the Huſband, wide Tit. Baron and 
Feme, [and the Statutes 11 H. 7. c. 20. & 32 H. 8. c. 28. & c. 36 Ideots and Lunatics, or 
their Committees, by Direction of the Chancellor, enabled to convey Truſt Eſtates and Mortga- 
ges. 4 Geo, 2. c. 10,,——Infants, Truſtees, and Mortgagees, enabled to convey by Direction 
of the Chancery, 7 Ann. c 19. An Infant how to be admitted to a Copyhold, and how 
compellable to pay his Fine, 9 Geo. 1. c. 29, ] 


(D) Of the Dedimus Poteſtatem. 


HE Statute of 15 E. 2. called the Statute of Cerliſſe, introduced the By this Sta- 
Dedimus, which is a Special Commiſſion, granted out of Chancery, oy nn 3 
to certain Perſons therein named, to take the Conufance of ſuch Perſons as & 4 3 2 
through Age or Sickneſs are not able to appear in Court in Perſon. oner bar the 
Judges, and 
two or one of them, by the Conſent of the Refi, may receive the Conuſance; and if there go but 
one of them, he ſhall take with him an Abbot, a Prior, or a Knight, a Man of good Fame and 
Credit; and Writs of Error have been allowed to reverſe Fines where the Conuſance hath not been 
taken before ſuch Perſons, Bro. Tit. Fines 120. F. N B. 146. But the preſent Practice falls 
ſhort of the Order this Statute preſcribes, and it is ſufficient if one of the Commiſſioners be a 
Knight, or though neither be a Knight, if one of the Judges of the C. B. gives his Allocatur to 
the Caption, by which great Abuſes have happened in taking of Fiues, for which ſee the ſecond 
Branch of this Head, 


By the Cuſtom, the Chief Juſtice of C. B. may take Conuſances any 


where out of Court, and certify the ſame without any Dedimus; and if, 


* a Serjeant hath a Patent to be C. 7. he may take Conuſances without 0 . 
Dedimus betore he is ſworn. 10, 
Cro, Eliz. 
| 469. 
Tf a Fine be levied to one of the Juſtices of C. B. and the ſaid Juſtice Co. Reading 
takes the Conuſance of the Fine, it is void, quia judex in propria cauſa. 10. 


If the Dedimus be directed to two jointly, and the Conuſance is taken . Elz 
by one only, the Fine is erroneous ; for where two are inveſted with a 240. 
joint Power, it cannot by any Conſtruction from the Commiſſion be exe- Downes ver. 
cuted by one only. The Savage. 
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The Dedimus contains the Subſtance of the Writ of Covenant, and there. 
F. N. R.146. fore muſt bear Tefle after it, otherwife it is Error, and muſt be ſigned by 
Cro. Eliz. the Lord Keeper or Chief Juſtice, or by ſome of the Juſtices of the Circyjr 


9 where the Lands lie. 


10. 
Bro. Tit. Fines 116. Rol. Abr. 794. Dyer 220. 


F. N. B. 147. If the Commiſſioners refuſe to certify the Conuſance to the Court in con- 
venient Time, which is a Year and a Day, a Certiorari is to be awarded 
againit them, comprehending the Subſtance of the Dedimus, and how they 
have taken the Conuſance, and commanding them to certify it; and if they 
ſhall omit to do it, then an Alias, a Pluries and Attachment ſhall iſſue 


againſt them. 
co. Reading If the Commiſſioners die before the Comſance be certified, their Execu- 
10. tors mult certify it upon Certiorari to them directed, and upon their Refu- 


F. N. B. 14. ſal, like Proceſs lies, as in the former Caſe. 
Cro, Eliz. If a Dedimus be awarded to take the Conuſance of three ſeveral Perſons, 
576, 577. the Commiſſioners may take the Conuſance from each of them, and at 
ſeveral Times, for it may ſo happen that they cannot meet at one Place at 
the ſame Time; and if the Comnufiioners return the Conuſance but of two 
of them, the Court may raſe the Name of the third out of the Dedimus, 
and make the Writ of Covenant agreeable to it; for fiance the third does 
not join, it can be no Prejudice to him; and therefore it were unreaſonable 
that his Obſtinacy or Refuſal ſhould impeach the Conuſance of the other duly 
taken, and ſo prevent their amicable Compoſition of their Differences. 
Cro. Eliz. A Dedimus was awarded to take the Conuſance of a Fine from Baron 
576, 577. and Feme, and the Feme reſuſing to join, the Conuſance of the Huſband 
was only returned; in this Caſe the Court ordered a new Dedimus to be 
awarded, but to be of the ſame Date with the former, and that the Return 
of the Commiſſioners ſhould be annexed thereunto ; for the Refuſal of any 
one of the Conuſors can be no Reafon to delay or hinder another to transfer 


his Right. 


— 


(E) Of the Operation of a Fine in- barring the 
Gur in Tail. 


4H. 7. 24. Bi the 4 H. 7. c. 24. a Fine with Proclamations ſhall conclude all Per- 
ſons, both Privies and Strangers, except Women Covert, Perſons 
under Age, in Priſon, out of the Reaim, or of non june Memory, being 
not Parties to the Fine; by this general Clauſe all others are bound, but by 
the firſt Saving. | | 

The Right ane Intereſt that any Perſon or Perſons (other than Par- 
ties) hath or have at the Time of the Fine ingroſſed, is faved ; fo that 
they or their Heirs purſue ſuch their Right or Intereſt by Action, or 
lawful Entry, within we Years after the Proclamations fo made; thi: 

Page 529* Clauſe ſeems to comprehend only thoſe who have preſent Right, but by 
the ſecond Saving. 

The Right and Intereſt of all Perſons is ſaved which accrues aſter in- 
groſſing of the Fine, ſo that the Parties having the ſame purſue it within 
fe Years after it ſo accrues ; and if at the Jime of the Fine ingroſſed, or 
of ſuch Accruer, the Perſons be covert (and no Parties to the Fine) under 
Age, in Priſon, out of the Realm, or af non ſane Memory, they or their 

Hetrs, 


It 


{ 
f 
ö 
e 
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Heirs have Time to purſue their Action within five Years after ſuch Imper- 
ſection removed. 

Though this Statute evidently concludes all Perſons under the Words Bro. Tit 
Privies and Strangers to the Fine; and the Statute hath Savings for Strangers, pines 1. 
but none for Privies ; yet it was at firſt doubted, whether a Fine levied by Hob. 332. 
Tenant in Tail could bar the Ifſue by that Statute ; for the Intails had Dyer 3. The 
continued fo long, and moſt People were ſo fond of them, that the Judges Reaſons of 
were very cautious in making ſo large an Expoſition on that Statute as it = — 
would well bear; and though at length the Judges reſolved, that a Fine njons — 
with Proclamations was a Bar, not only to the Tenant in Tail, becauſe he cen. may be 
could claim no P ight againſt his own Acknowledgment on Record, that it feen Cor Lit. 
was the Right of another, but alſo againſt the Iftue in Tail, becauſe the _— 6 
Words and Intention of the Statute place the Privies, that is, the Perſons ;, * 
claiming the Right devolved at any Time on the Conuſor, in the ſame Moor 250. 
Condition as the Conufor himſelf, by the Authority of the Legiſlature ; And. 170. 
and this introduced the Statute of 32 H. 8. c. 36. which by a Retroſpec- Plow- 373. 
tion confirms the Conſtruction made by the Judges on the 4 H. 5. c. 24. Jo. 39. < 
and dec lares that | ol. bY Ts 

And. 46. pl. 
_ gon 271, 287, 321, 345 % 349. 2 Jon. 238. in the Caſe of Murray and he Earl 
of Derby, 


All Fines levied, by any Perſon or Perſons of full Age, of Lands en- 32H.8.c-36. 
tailed beſore the ſame Fine to themſelves, or to any of their Anceftors in 
Poſſeſſion, Reverſion or Remainder, or Uſe, ſhall immediately after the 
Fine engroſſed, and Proclamations made, be a ſufficient Bar againſt them 
and their Heirs claiming only by ſuch Inrail, and againſt all others claiming 
only to their Uſe, or to the Uſe of any Heir of their Bodies. 

For the better Explication of theſe Statutes, it is to be obſerved, that the 
Perſons, whoſe Right is barred by the Fine, are either Parties, Privies, or 
Strangers; that the Parties themifelves are barred is plain, and admits of no 
Doubt; as to Privies, which is the material and operative Word in the 
4 H. 7. c. 24. it is to be noted, that it has a threefold Signification, for it 
either comprehends a Privity in (a) Eſtate, as berween Donor and Donee, 
which ariſes purely from their own Contract, or a Relation between Parties (ah If there 
ariſing from (5) Blood only, neither of which are meant by the. Word Pri- mak Joint- 
dies in the Act; for it were unreaſonable and abſurd to allow any Man to tenants, and 
{trip me of my Acquiſitions or Inheritances, without any Laches or Neglect one of them 
of mine, becauſe I happen to be his Heir, or becauſe by a fair Contract IiesaEmes 

x . . orit there be 

am concerned in Intereſt with him, or am his Tenant. Nb 


Donee, and 
one of them levies a Fine, though there be a Privity between each of theſe within the Letter of 
the Act, yet neither the Jointenant in the one Caſe, nor the Donor in the other ſhall be barred by 
the Fine unleſs they omit to make their Claim within five Years after their Titles accrue. 2 Inſt. 
516. (5) So if the Heir apparent be ſeiſed of Lands, and the Father Levies a Fine and dies, it 
ſhall not bar the Heir, becauſe he does not claim or dcrive any Title to the Land from his Father; 
ow ern in that reſpect ſhall have five Years to preſerve hinielf from the Fine. 2 init. 523. 
3 Co. 89. a. 


But the Privies underſtood and intended by this Act are thoſe who are 


privy not_only in Blood to the Conuſor, but likewiſe in Etate and Title to 
the Land of which the Fine was levied; that is thoſe Who mult neceſſarily Page 530 


* — «f ̃—« . ̃ —-—2 . ang 
mention the Conufgr, and convey themſelves rough him before they can 
make out their Title to the Eſtate: Hoe: $39. 


> Tail j - 
red ; ſo it is if there be Baron and Feme in Special Tail, and the Baron levies a Fine without — 
this ſhall bar the Iſſue though the Son ſurvives, becauſe he muſt noceſſurily, in making out tis 
Title, ſhew himſelf Heir to the Father as well as to the Mother, and conſequently ſhew himſelf 
privy to the Conuſor within the Statute. Ke'lw, 205. Dyer 251. 2 Inſt, 681. 8 Co. 72. Hob, 
257. 9 Co. 139. a. 2 Bendl. 5o. Moor 28. So if there be Grandfather and Grandmother Te- 
nants in Special Tail, and the Grandfather dies, and the Father enters upon the Grandmcther _ 
and Levies a Fine, the Son is barred, Hob, 258, 333. 3 Co. go. Moor 146. 
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2 Co. 61. But if Tenant in Tail has Iſſue a Daughter, who levies a Fine, and 
Fob. 333. after a Son is born, the Fine ſhall not bar the Son, becauſe he may make 
So if Tenant himſelf Heir to the Intail without any Mention of her, and can make out his 
A eto Title without conveying himſelf through her; and therefore as to the Eſtate 
Sons, and the he is 2 Stranger to her, and may plead quod Partes Finis nihil habuerunt. 


eldeſt levies a 

Fine and dies without IfTve in the Life of his Father, the ſecond Son ſhall inherit the Intail not. 
withſtanding the Fine, becavſe he need not mention the Conuſor in making out his Title to the 
Intail, Cio, Car. 434. Cro. Jac. 689. Moor 252. 


ro. Eliz. 611. A. deviſed Land to his Wiſe for Life, Remainder to his Son in Tail, 
Cro.Care435. when he ſhould attain to his Age of twenty-five Years ; and before that 
Time he levied a Fine, this barred his Iſſue, though he had nothing in 
Remainder, as it was allowed he could not have till that Age; for though 
he was not actually Tenant in Tail when he levied the Fine, but the Veſt- 
ing of the Eſtate depended on the Contingency of his coming to that Age, 
yet the Iſſue being obliged to make our his Title through his, muſt be barred 
as 2 Privy within the Words of the 4 H. 7. c. 24. and the Conuſor was a 
Perſon to whom the Land was intailed, and ſo plainly within the Words of 
the 32 H. 8. c. 36. | | 
3 Co. 86 If Tenant in Tail levies a Fine, and dies before the Proclamations are 
Plow. 430, Paſt, though a Right really deſcends to the Iſſue, becauſe the Fine is no 
437. Smith Bar til] the Proclamations are palt, vet after the Proclamations the Intail 
v. Stapleton. is barred ; for the Proclamations dittinguith the Fines which bar the Intail 
2 And. 177. from thoſe at Common Law, which only diſcontinue it; and by the ex- 
OG. preſs Words of 32 H 8. c. 36. all Fines levied with Proclamations of any 
Lands intailed to the Perſon ſo levying the ſame, or to any of his Arceſtors, 
ſhall immediately after the Proclamation made be adjudged a ſufficient Bar 
againſt the ſaid Perſon and his Heirs, claiming only by Force of the faid 
Intail. 
„co 8». Hence it was adjudged, that where A. was Tenant for Life, Remainder 
Caje of Fines.to B. in Tail, and B. levied a Fine, and died before all the Proclamations 
were paſt, his Iſſue beirg out of the Realm; that aſter the Proclamations 
were paſt, though the lilve, immediately upon his Return into the King- 
dom, made his Claim o the Remainder, yet it availed him nothing, but 
the Fine was a final Bar to him. | | 
Cro Eli. So it is if there be Grandfather, Father, and Son; and the Grandfather 
$89, 610. being Tenant in Tail enteoffs the Father, and afterwards diſſeiſes him, and 
Hurt ver. then levies a Fine with Proclamations to J. S. but before the Proclamations 
K.ng. were all paſt the Father entered, and after they were all pat! the Canuſee 
entered, and then the Grandfather ard Father die, and the Son brings his 
Formedon ; the Conuſee pleaded the Fine with Proclamations, and the De- 
mandant there upon the Entry of his Father, but could recover nothing, 
becauſe after the Proclamations paſt, the Fine was a good Bar to the Intail 
which was made to the Grandfather who levied the Fine. 
3 co. go. And the Law is the ſame in Cafe of Actions brought, as of an Entry 
Purflew's made to preſerve the Intail ; for it Tenant in Tail levies a Fine, and dies 
Caſe, before all the Proclamations are paſt, and the Iſue in Tail brings a For- 
low. 435. „don, the Covuſce may plead the Fine with Proclamations, though they 
were made pending the Writ. 
Page 531 And this has been carried ſo far, that tho? a particular Tenant, who is 
Cro. Eliz. à Stranger to the Tenant in Tail, ſhould enter before the Proclamations 
5 were paſt, to preſerve his own Right, yet the Intail is barred ; as if A, 
Poph. 6 5, 66. Tenant for Liſe, Remainder to B. in Tail, Remainder to C. in Fee, and g. 
diſſeiſe: A. and levies a Fine; but before the Proclamations are paſt, the 


Tenant for Lite enters and avoids the Fme as to himſelf, and C. though in 
: this 
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this Caſe neither the Eftate of A. or C. are affected by the Fine, yer after 
the Proclamations made, the Intail is barred from the Proclamations made, 
nor can any Act of the Iſſue preſerve it. 

As Tenant in Tail may convey his whole Eſtate by the Fine, ſo may he plow. 430. 
carve any lefſer Eſtate out of it, which ſhall likewife bind the Iſſue after his Bro. Tit. 
Death; as if there be 4. Tenant for Life, Remainder to B. in Tail, and Fines 106, 
B. agrees to make a Leaſe for Years to J. S. upon Writ of Covenant 
brought by B. againſt F. S. he may levy a Fine come ces, c. to B. and 
B. may render the Land to J. S. for the Term agreed on, with Reſerva- 
tion of a Rent; and this Leaſe ſha}} continue in Force againſt the Iſſue, 
becauſe when 7. S. conveys by the Fine, though he really has no Right, 
the Tenant in Tail and his Iflue are eſtopped to ſay otherwiſe than that he 
took a Fee-fimple ; and conſequently it appearing by the Fine that he was 
Tenant in Fee-ſimple, he has thence a Power to make a Leaſe to bind his 
Iſſue. | 

But if there be Tenant for Life, the Remainder in Tail, and the Tenant And 6. 
for Life levies a Fine come ceo, &c. to the Tenant in Tail, who grants and 3 Co. 995 
renders a Rent-Charge out of the Land to the Conuſor, this Fine ſhall not Dyer 213. 
bind the Iſſue, becauſe the Rent was newly created by Tenant in Tail, and Plow. 435. 
not entailed to him or any of his Ancettors ; and the Intail of the Land 
continuing, no Incumbrance of the Donee can affect the Land any longer 
than his Life. | 

If there be 4. Tenant in Tail, the Remainder to B. in Tail, the Rever-,, Co: .; 
fon to the right Heirs of the Tenant in Tail, and the Tenant in Tail bar- = waar a 
gains and ſells the Lands to J. S. and his Heirs, and then levies a Fine to Cafe, 
bim, this is a Bar to the Ifſue in Tail, but no Diſplacing or Diſcontinuance Bulſ. 162. 
of, the Remainder in Tail, becauſe the Bargain and Sale conveyed no more? ©* 
than what the Tenant in Tail copld lawfully grant, which was a deſcendible 
Eſtate during bis own Life, and no Eſtate of Freehold paſſed by the Fine, 
that being before conveyed by the Bargain and Sale; but yet the Fine had 
this Effect, though ſubſequent to the Bargain and Sale, to convey the whole 
Eſtate-tail to the Bargainee, who before had but a deſcendible Eſtate dur- 
ing the Life of Tenant in Tail z becauſe wherever a Fine is levied to a Per- 
ſon to whom the Lands were intailed, and whom the Iſſue muſt mention in 
his Formedon, ſuch Fine euts off the Intail, and bars the Iſſue. 

If Tenant in Tail of a Rent-charge, iſſuing out of a Manor, levies a Cro. Jac. 
Fine of the Manor, this, by the Opinion of Hobart and Harvey, is a Bar 699 
of the Rent, becauſe the Fine being levied of the Land incluſively gives nad, Tort 


| cauſe there 
the Rent. | appears tobe 
| no Fine levi - 
ed of the Rent, which being the Thing intailed, and not the Land, ſhould, it ſeems, deſcend to 
the IfTue, till the Intail thereof be barred by a Fine. 


That the Eſtate- tail is preſerved to the Iſſue in Tail, notwithſtanding any 
Fine levied by the Tenant in Tail, when the Reverſion is in the Crown, 
and the Eſtate of the Proviſion of the King, by 34 C 35 H. 8. c. 20. 
vide pot. 550. Vide Title Recovories. 
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*Page 332 (F) Of the Operation of a Fine in barring 

| Strangers, oz thoſe who Have but an untertam 

Intereſt, as a Term koz Bears, oz barelp an 
cquitable Jntereſt. 


z Co, 87. F Tenant in Tail be diſſeiſed, and the Diſſeiſor levies a Fine, the Dif. 
C ſeiſee has five Years to make his Claim by the firſt Saving, becaule he 
_ N is the firſt who has a Right at the Time of the Fine levied ; and if he omits 


Though the to make his Claim in that "Time, the Iſſue is bound for ever. 
Statutes of 


4 H. 7. c 24. and 32 H. 8. c. 36. have made the Operation of Fines ſtronger againſt Parties and 
Privies than they were at Common Law, for by them the 1tfue in Tail is bound, though not thoſe 
in Remainder or Reverſion; yet have they enlarged the Privilege that Strangers had at Common 
Law to avoid them, for upon theſe Statntes they have five Years from the Fine to make their 
Claim where they have a preſent Right at the Time of the Fine levicd ; and where it accrues after 
the Fine, they have five Years from the Time of ſuch Accruer; whereas by the Common Law in 


both theſe Caſes a Stranger had only a Year from the Entry of the Silver, at which Time the Lang 
patied. | 


Dyer 3. If Tenant in Tail bargains and ſells his Lands, or diſcontinues the Tail, 
7- Þ. the Bargainee or Diſcontinuee levies a Fine, though five Years paſs in the 
ps EZ. Life of the Tenant in Tail, yer the Iſſue ſhall have five Years after his 
22 Death to avoid the Fine; for his Father having given all his Right by the 
Sale, could not claim any Right agairſt his own Gift; the Iſſue therefore 
is helped by the ſecond Saving, becauſe he is the firft to whom the Right 
accrued after the Fine levied. 
Plow. 373, If a Mortgagee be diſſeiſed, and fire Years paſs after the Proclamations, 
the Mortgagee 1s hereby barred ; but if the Mortgagor pays or renders his 
Money, he has five Years to proſecute his Right by the ſecond Saving in the 
AR, becauſe his Title did not accrue till the Payment of the Money. 
If an Infant Diſſeiſor be difleiſed, or makes a Feoffinent, and the 
Feoffee or Diſſeiſor levies a Fine, and five Years paſs, the firſt Diſſeiſee 
is barred of his Right by the firſt Saving in the AR, becauſe he has a 
preſent Right, which he ought to purſue immediately by Action or Entry; 
but the Infant thall have five Years ſrom his full Age to avoid the Fine, 
becauſe no Laches are to be iniputed to him but from the Time he arrives 
at his full Age. . 
Plow, 355. A. ſeiſed of Black-acre in Fee, is diſſciſed by B. who levies a Fine with 
o 372. Proclamations of the ſaid Acre during the Life of A. three Years after the 
2 ver. Fine levied A. dies, and his Right deſcends to C. his Grandſon, as his Heir 
10 who at the Time of the Deſcent of ſuch Right was an Infant; and the 
Queſtian was, Whether 4. and C. having ſuttered hve Years after the Fine 
levied to paſs during his Anceſtor's Life and his Minority, without making 
any Claim, ſhould be barred, or ſhould have other hve Years upon his 
Arrival at full Age to make his claim in; and it was adjudged, that 
he fhould not, but that he was barred, and that by virtue of the firit 
Saving in the 4 H. 7. c. 24. Which ſaves to every Perſon and their Heirs, 
other than Parties to the Fine, ſuch Right, Claim and Intereſt as they have 
in Lands and Tenements whereof a Fire is levied, fo that they purſue 
ſuch Fight by way of Action or lawful Entry within five Years. Now 
A. having a Right to B/ack-acre at the Time the Fine was levied, con- 
ſequently he and bis Heirs muſt be comprehended in this Saving, but 
then they cannot take the Benefit of ſuch Comprehenſion unleſs they 
purſue the Method, and the Time preſcribed and limited in the ſaid 
Saving, which they apparently neglected to do, ſince neither A. nor his 


Grand- 
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Granlon made any Claim or Entry, or brought any Action for Reco- 
* very ot their Right within the five Years ; and therefore ſuch Right muſt Page $35 
be barred and exiinguithed ; and C. in this Caſe ſhall have no Privilege of 
Infancy, becauſe the Statute incends that only in Caſes where the Right firſt 
attached in the Infant, and therefore thall have five Years after his Infancy 
to make his Claim; but here the Right was firit in A. at the Time of the 
Fine, and the Statute allows but five Years to purſue the Right from the 
Time it accrues, which vr2s not done in this Caſe. 
But if 4. be Tenant in Tail, the Remainder to B. in Fee, and A. levies pyer 133. 
2 Fine with Proclamations, and then B. dies, his Heir within Age, and 
tnen A. dies without Iſſue, and five Years paſs without any Action brought 
by the Heir, yet he thall either, during his Minority, recover the Land 
notwithſtanding the five Years lapſed, becauſe the Right firſt accrued to 
him, B. having no Righe to the Land by the Remainder, till the Eſtate- 
til was ſpent, which did not happen in his Life; or che Heir of B. may 
deter making his Claim till he comes of Age, and then by the expreſs 
Words of the Act he shall have five Years to recover his Right. | 
It is a Rule, that Intereſt is barred by a Fine that is not deveſted and 2 tan. 577. 
turned to a Right; ſor if the Perſon who has the Right continues in Poſſeſ- g Co. 106. a. 
fon at the Lime of the Fine levied, he is under no Neceſſity to make his Cie. Jac. 60. 
Chaim, and cannot be put to his Action or Entry, which are the only Re- 8 Ix 
medies the Act gives to avoid Fines and ſecure one's Intereſt, becauſe he EE 
being in Poſſeſſion, and not diſturbed by the Fine, has already all thoſe 
Reinedies it can give him, and therefore it were fruitleſs and unneceſſary to 
purſue hem; as if a Man levies a Fine of Land, out of which I have a 
Rent, Common or the like, the Fines and five Years Nonelaim ſhall not 
alfect me, becauſe I am till in Poſſeflivon of my Rent or Common, and it 
were in vain to endeavour to recover what Iſtill enjoy. $ 
A. leaſes to B. for Years, to commence after a former Leaſe in effe, „ Co. 224. 
the firſt Leaſe is determined, and before any Entry by B. the Leſſor enters Saia's Caſe, 
and makes a Feoffment, and levies a Fine, and five Years paſs without any Cio. Jac, 60. 
Claim, B. is barred of his Intereſt ; for by the general Clauſe the Fine con-) Co. 105. 
eludes all Privies and Strangers, and the firſt Saving includes the Leſſee in 
Reſpe& of the Word Intere/t, which a Term for Years may properly be 
called.:  - 
But if B. who had the future Intereſt, had died before the Determination eon. 99. 
of the firſt Leaſe, and upon the Expiration thereof the Leſſee had entered à Leon. 17. 
and levied a Fine; and after the five Years Adminiſtration was granted, Cro. Jac. 61, 
the Adminiſtrator ſhould be allowed five Years to make his Claim, tor none 5 CC 134. 3. 
had a Right or Title of Entry before, aud it accrued to him by the Admi- 
niſtration after the Fine, and conſequently be ſha!l be allowed five Years 
from the Accruer of his Right; but in the former Caſe the Leſſee had a 
Right of Entry at the Time of the Fine levied, and therefore could have 
but five Years ſrom that Time; but if the Leſſor enters upon the firſt Leſſee, 
and levies a Fine, the ſecond Lefſze ſhall have five Years after the firſt Leaſe 
is determined, becauſe his Right then firſt accrued, | 
As if a Man ſettles Land by Fine to the Uſe of himſelf for Life, with a Hard. 410, 
Clauſe in the Deed of Uſes to this Effect; that if he ſhould make g Join- 413, 415. 
ture to his Wife, and 2 Leaſe for thirty-one Vears to connnence after his £dwardwer- 
Death, then the Conuſees ſhould ſtand ſeiſed to ſuch Ufes, he made a . 
Leaſe accordingly, and then he and his Wiſe levied a Fine, the Leaſe is 
not barred, though five Years thould paſs Without Entry or Claim, be- 
cauſe he having but a future Intereſt was not diſplaced or deveſted by the 
Fine; conſequently an Entry were {ruitlefs to preſerve that which was not 
touched by the Fine; beſides, this being an Intereſſe Termini, tho Leſſee had 
no Right till after the Death of the Leſſor, conſequently muſt bave five 


Years from the Accruer of his Right to preſerve it. 
Pp 2 A Co- 
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*Page 534 A Copyholder may be barred by a Fine and Nonclaim, becauſe it 
an Intereſt within the Statute ; ſo Executors, that have Land till Debt 


25 1 ey” Legacies are paid, may be barred by a Fine and five Years Non- 


Podger's Claim, becauſe they likewiſe have an Intereſt within the Words of the 
Cafe. Statute. | | 

5 Co, 124. 

But it has been ruled in Chancery, that where A. deviſes Lands to B. in Tail, Remainder to C. in 
Tail, ſubje& to the Pavment of Legacies ; and C. levies a Fine, and five Years paſs without any 
Claim, that the Legacics are not barred by the Fine; for C. having no Title but under the Will, 
the Purchefcr mutt be preſumed to have Notice thereof, and of the Legacies thereby bequeathed, 
2 Vern, 62. 


2 Inſt. 519, If there be Tenant by Tlegit, Statute Merchant or Staple, and a Fine be 
5 Co 134.2 Jevied of thoſe Lands, and five Years paſs without any Claim, they are 
Ou: 374. bound by the Fine, becauſe they have each of them an Intereſt within the 

>: Words and Intention of the Statutes, and thereby ſhall be bound if they 


Inquiſition ue 8 
upon an do not purſue their Rights within five Vears. 

Legit be 

found, and then a Fine be levied of the Lands, and five Years paſs without any Claim, the Inte. 
reſt ot the "Tenant is barred, becauſe, after the Inquiſition found, the Party before Entry has the 
Poſleſſion, and may have an Ejectnient or Treſpaſs, and therefore their Intereſt may be diſplaced, 
and cunſcquently their Right barred, Mod. 217. Ogrel ver, Lord Ar[ington. Gilb, Eq, Rep, 17, 
108, 11 Mod, 103, 210. pl. 1, 12 Mod, 32. 2 Vern. 189, 368, 662, Eq, Caf, Abr. 256. 
Will. Rep. 130. pl. 34, 520, 2 Will. Rep. 127. pl. 26. 146. pl. 32. 3 Will. Rep. 3 10, 372. 
A naked Power has been held not to be barred by a Fine, becauſe ſome Eſtate muſt be deveſted 
or gained by Wrong to make a Fine operate. Wis ver. Sherrat, 24 Feb, 1739, in Chancery, 


But if a Man have a Judgment for a Debt at Common Law, and the 

Debtor before the Land be extended aliens by Fine, and five Years 

Mod. 215, Pals, the Plaintiff may lil] have a Scire facias and an Elegit ; ſo it is of a 
So if a 2 Conuſee of a Statute before Execution ſued; for though the Judgment and 
has a Decree Execution be Incumbrances that are chargeable upon the Eſtate, yet before 
in Chancery Execution ſued, the Conuſee, c. has no Right to the Land, for his Re- 
to charge leaſe of all his Right to the Land will not hinder him from ſuing out Exe- 
wy ae cution, and conſequently they cannot be barred by a Fine, unleſs they 
of the Land, omit to make their Claim in five Years after the Extent, for then their 


after the De- Right firſt accrues. 

cree, aliens 

by Fine, and five Years paſs, yet the PlairtiF may have Execution. becauſe till the Decree be ex- 
ecuted he has no Right to the Land, and therefore is not oblized to make any Entry or Claim to 
preſerve it till his Title accrues. Chan. Caſes 268. and ſec the above Authorities. 


If Leſſee for Years be ouſted, and he in Reverſion difſeiſed, and the 
Arp 3 Diſſeiſor levies a Fine, this and five Vears Nonc la im ſhall bar both, be- 
for Lite be Cauſe the Leſſee for Years may have his Ejectment, and the Leſſor his 
diffeiſcd, the Aſſiſe. | 
Reverſioner 
ſhall have five Years after the Death of the particular Tenant, becauſe he can have no Action to 
recover the Freehold, 9 Co. 105. b. Co. Lit. 250, Plow, 374. 


If Leſſee for Life or Years makes a Feoffment and levies a Fine, and five 
Vent. 241. Years paſs without Entry or Claim by the Reverſioner, and then the Leſſee 
1 37» dies, the Reverſioner has five Years to preſerve his Right, becauſe he has 
Raym. 2 19. two diſſerent Rights in this Cafe upon the Feoffinent and Fine; one imme- 
Moor 71. diately accrues by the Act of the Leſſee in committing the Forfeiture ; the 


Cro, Eliz. other upon the Death of the Leſſee or Expiration of the Term, and there- 


234 fore ſhall not forfeit the laſt by omitting to take Advantage of the firſt ; 
5 2 r. - Wherefore if the Reverſioner omits to enter upon the Breach of the Con- 
5 7 . x. dition 
But if Te- 


nant in Tail makes a Loaſe for Life, - and ſo diſcontinues the Tail, and then levies a Fine with Pro- 
clamations, and dies without Iſſue, and five Years paſs without any Entry or Claim, the Remain- 
der- man is barred, becauſe upon the Dezth of Tenant in Tail without Iſſue his Title commen- 
ced, and ſhall be allowed but five Years from thence to preſerve it. Cro, Car. 156. Salvin ver. 


Led. 
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dition in Law, yet his old Right, which accrues upon the Death of the 
Leſſee, or Expiration of the Term, til] continuing, is ſaved by the Scatute 
which preſerves future Rights, as well as thoſe in preſent:. 

If there be Tenant Ge Life, the Remainder to B. in Tail, and the * Page 535 
Leſſee levies a Fine, B. being out of the Realm; if B. dies beyond Sea, 2 Inſt. 519. 
the Iſſue in Tail is at large to avoid the Fine when he pleaſes, for that 
Clauſe of the 4 H. 7. c. 24. which gives Perſons out of the Realm, In- 
fants, Wc. and their Heirs, five Years after their Impediments removed, to 
purſue their Right, cannot be extended to this Caſe, becauſe B. being 
dead, cannot return into the Realm to make his Claim, and the Clauſe 
limits five Years to him and his Heirs after his Return, which now is be- 
come impoſũble. / 

A Copyholder of a Dean and Chapter levied a Fine with Proclamations, vent. 311. 
and five Years paſſed without any Claim by him that was Dean at the H:-wle; ver, 
Time of the Fine, yet the ſucceeding Dean was not bound by che Fine; Carpenter, 
becauſe if that were allowed, the Statutes of 1 Eliz. c. 19. & 13 Elig. 

c. 10. would be of little Uſe to reſtrain Alienations; for then by Combi- 
nation between the Dean and Tenant ail Lands belonging to the Chapter 
might be aliened, 

If Leſſee for Years aſſigns his Term in Truſt for himſelf, and afterwards Cro. Car. 
purchaſes the Inheritance and occupies the Land, and then levies a Fine, 110. 
and five Years paſs without Claim by the Atliznee, the Term is loft, for i ver. 
neither the Ceſtui que Truſt, nor the Termor, have any Remedy; not the 
Ceftui que Truſt, becauſe he by the Fine hath acknowledged the Land to be 
the Right and Inheritance of the Conufee ; and it were unreaſonable to 
allow him any Pretenſions after to ſolemn a Confeſſion to the contrary ; nor 
the Ter nor, becauſe he having a Right at the Time of the Fine levied, 
and omitring to make his Claim within tive Years, is barred by the expreſs 
Word; of the Statute ; fo it is if Tenant in Fee- ſimple makes a Leaſe ſor e, 270 
100 Years to attend the Inheritance in Truſt for himſelf, and till continues Fremas and 
in Poſſeſſion, and makes a Leaſe for tity Years, and levies a Fine ſur C- Bars. 
nuſance de Droit to confirm it, aud five Years paſs without any Claim by Sid. 478. 
the firit Leſſee, his Intereſt is barred by the Fine; for the ſecond Leaſe dnn. — 
and the Fine deveſted the firſt Terin out of the Leſſee, and conſequently, 31, 65. 15 
if there be no Claim by him in five Years, his Intereſt muſt be barred. 

But if a Man purchaſes the Fee-ſunple of Black-acre, of which there is sid. 460. 

a long Leaſe in Being, and the Conveyance is made by Fine, and the Pur- Vent. 82. 
chaſer to protect the Inheritance, has an Aſſignment of the Term in Truſt Lev. 27a. 
for himſelf, though the Fermor makes no Claim in five Years, yet the Term 
continues; becauſe the Statute of Fines being made for the Security of Pur- 
chaſers; they would weaken their Intereſt, if Fines deſtroyed ſuch Leaſes 

againſt the Intention of all Parties. 

Thus if a Man mortgages his Land, and, as is uſual, ſtill continues in 3 
Poſſeſſion, and levies a Fine, and five Years paſs, yet the Mortgagee is not — — 
barred ; for though the Mortgagee be in Reality out of Poſſeſſion, yet when Lev. 252. 
that is done by the Conſent of both Parties, and the Nature of the Contract 80 if the | 
requires it ſhould be ſo while t1e intereſt is paid, it is againſt the original Mortgagee is 
Deſign of the Contract, that any Ac of the Mortgagor except the Payment 8 
of the Money, ſhould deprive the Mortgagee of his Security, and is no leſs Fine and the 


than a Fraud, which the Law will not countenance. five Vears 
| paſs, yet 


upon Payment of the Money, the Mortgagor may enter. 1 Vern. 132. and there ſaid to be a 
new Way of ſorecloſing the Equity of Redemption; but wide 2 Vern. 189.— [A Fine and Non» 
claim allowed to be a good Bar to an Equity of Rederaption, ] | 


Thus it has been adjudged, where a Man was Leſſee for Years of one Part 3 Co. 77, 
of a Manor, and Tenant at Will of another, rendering Rent, and the Leſſee Farmers 


makes a Leaſe for Life, and then levies a Fine to the Tenant for Life, but 1 
ſtill 
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fill continues in Poſſeſſion and pays the Rent; this Fine ſhall not bar the 
Leſſor, becauſe this is viſibly a Fraud and Trick in the firft Leſſee, which 
he thall reap no Benefit by, and the Leſſor had no Reaſon to make his Claim 
while the Rent was duly paid him. 
page 636 elt is agreed on all Hands, that a Fine and Nonclaim will bar a Truſt, 
Chan, Caſes becauſe the Ceſſui que Truft has an equitable intereſt, and therefore ought 
205. to purſue it by proper Remedies to fecure it; yet his muſt be underſtood 
2 with theſe following Reſtrictions. 
Bot for iz 1. Where the Purehaſer has Notice of the Truſt, though the Truftee 
wide Vern. conveys to him by Fine, and five Years paſs without any Claim by the 
149. Ceſtui que Truſt, yet the Truſt is not barred, becauſe where the Purchaſer has 
Notice, he ſees the Title of the Vendor, and what Power he has to convey ; 
and therefore, when he takes the Land from him, thai} be preſumed to hold 
it in the ſaine Plight, and that the Vendor could not make him a better 
Title than he had in himſelf ; and when the Purchafer takes it upon theſe 
Terms, the Truſt js undiſturbed, and Ceftui que Truſt's Intereſt no way 
affected by the Fine. 
2 Chan, 2. Though the Truftee ſhould convey by Fine to a Purchaſer, who had 
Caſes no Notice, and thereby and five Years Nonclaim the Cui que Truft thould 
—.45 >. be barred, yet if the Purchaſer ſhould reconvey to the Truſtee, the Bar fran 
2. the Reconveyance ceafes, and the Truſt as to him revives again; for he 
Vern. 60. that was originally inveſted with a Truſt ſhall never be allowed to plead his 
8. C. own tortious Act in his own Juſtification, for that were to allow 2 Man to 
plead his Crime in his own Defence, and Excuſe of his Treachery. 
2 Vern. 468, If Lands are deviſed to Truſtees till Debts paid, and then to an Infant and 
Allen ver. his Heirs, and J. S. a Stranger, enters on the Lands and levies a Fine, and 
— five Vears and Nonclaim pals, and the Infant, when of Age, brings an 
Ejectment, but is barred, becauſe the Fruſtees ought to have entered; yet 
Equity will relieve, and not ſuffer an Infant to be barred by the Laches of 
his Truſtees, nor to be barred of a Truft Eſtate during his Infancy, and the 
Infant in this Cafe ſhall recover the meſne Profits. 


(G) Of the Gemedies given to Strangers by Claim 
and Entrp foz the Pzeſervation of their Kights. - 


F a Man has only a Right of Aion, and his Entry be taken away, 
I therea Claim or actual Entry on the Land will not preſerve his Right, 
or avoid the Fine; becauſe though he has a Right to the Land, yet fince he 
has not purſued it in the Manner the I aw has preſcribed, it is as ineffectual 
as if he had been quiet. | 
Moor 450. A Man that has a Right of Entry may empower another to enter for him, 
and ſuch PR is ſufficient to avaid a Fine ; for what another does by my 
Command or Direction, is looked upon to be my own AQ, 
Poph. ro8. But where a Man. enters in my Name, and without my Direction; this 
eats? does not avoid the Fine, or preſerve any Right, becauſe the Statute preſerves 
8 fa 245 7 Right only in cafe I purſue it by Entry, c. in five Years ; but what a 
+ © * Stranger does in my Name, without my Direction, is not my Act, and con- 
ſequently cannot avoid the Fine; yet in this Caſe, if a Strangers enters with- 
ont my Direction, and I agree to and approve of the Entry within five 
Years, this is ſufficient to avoid the Fine, becauſe my ſubſequent Aſſent and 


Approba- 
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obation is equivalent to a precedent Command, and therefore the Act 


A 
2 by my Direction is my own. 
Leſſee for Life levies a Fine come ceo, Ec, and he in Reverſion, fire Mod. to, 


Years after his Death, brought his Ejectment, and a Stranger by his Direc- Cs vecivs 


tion delivered a Declaration in Ejectment to the Tenant in Poſſeſſion ; yer Ne and 
this was adjudged no Entry to avoid the Fine Phillips. 
s a : Saund. 319, 
Vent, 42. 


* If an Action be brought to recover Lands of which a Fine was levied, . page 837 
and the Demandant diſcontinues, this is no Claim to avoid the Fine, be- ſg, $4 * 
cauſe the Diſcontinuance ſhews no Intent of the Demandant to preſerve his 107. 
Right. Vent, 45. 

By the 4 & 5 Ann. c. 16. the Act for the Amendment of the Law, it is 
declared that no Claim or Entry, to be of or upon any Lands, ſhall be of 
any Force or Effect to avoid any Fine levied, or to be levied, with Procla- 
mations, unleſs upon ſuch Entry or Claim an Action ſhall be commenced 
within one Year next aſter the making ſuch Entry or Claim, and proſecuted 


with Effect. 


(H) Of erroneous Fines, and the Manner of Rever⸗ 
ſing them. 


ND here in the firſt Place it is to be obſerved, that no Perſon Rol Abr 
A can bring a Writ of Error to reverſe a Fine, or any Judgment, 1479, 
that is not intitled to the Land, c. of which the Fine was levied ; for the Dyer go. 


Courts of Law will not turn out the preſeut Tenant, unleſs the Demandant 3 Lev. 36. 
can make out a clear Title, Poſſeſſion always carrying with it the Preſump- 4 5 py 
tion of a good Title till the right Owner appears; beſides where the Plain- to 
tif in the Writ of Error cannot make out a Title, he can receive no Da- himſelf and 
mage by the Fine, which the Writ of Error always ſuppoſes to be done, the Heirs of 


though it ſhould be erroneyus ; and therefore it is no leſs than trifling with bis Body, 
7 the Remain- 


the Courts of Juſtice to ſeek, Relict when he cannot make it appear he has ger to his 
received any Injury. | own right 

Heirs, and 
dies, leaving Iſſue only a Daughter, who levies a Fine and dies without Iſſue; and J. S. brings 
a Writ of Error as Couſin anc Collateral Heir of the Daughter, yet he ſhall not reverſe the Fine; 
ſor there could no Right detcenu to him from the Daughter, becauſe ſhe had but an Eſtate- tail, 
which determined by her Death without lTue; and it does not appear that the Remainder was in 
the Daughter as right Heir, Dyer 8g, Cro. Eliz, 469 $,C, 3 Lev. 36. S. C. cited. So if Te- 
nant in Tail Female levies a Fine, which happens to be erroneous, and dies, leaving a Daughter 
and a Son, the Daughter mall have the Writ of Error, and not the Son, becauſe ſke is to enjoy 
the Land, Rol. Abr. 744. Dy. 90. a. Soif a Man reſeaſes all his Right, or makes a Feoffment 
of all the Land, of which an erroneous Fine was levied, he ſhall have no Writ of Error; but if 
the Releaſe or Feoffment were only of Part, he may bring a Writ of Error to reverſe the Fine, as 
to the Reſt, Cro. Eliz, 469. Rol. Abr. 783, Moor 413, Jon, 342. Moor 365. 


But if there be ſeveral Parties to an erroneous Fine, they ſhall all join : 
with the Party that is to enjoy the Land, though they themſelves can haven” Abr. 


nothing. Dyer 89. 
This, Noll 


ſays, is only for Conformity ; but there ſeems to be ſomething of Juſtice in the Practice, that they 


who joined. in the Fine, and thereby contributed to an illegal Diſpoſition (ſor ſuch is an erroneous 


Fine) of what another Man had a Right to, ſhould be inſtrumental and aſſiſtant to the Recovery of it, 


Another Rule to be obſerved is, that nothing can be aſfigned for Er- Rol. Abr. 
rar that contradicts the Record; for the Records of the Court of 21 
ä ing 
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being Things of the greateſt Credit, cannot be queſtioned but by Matter, 
of equal Notoriety with themſelves ; wherefore though the Matter aſſigned 
for Error ſhould be proved by Witneſſes of the belt Credit, yet the Judge, 
would not admit of it. | 
Dyer 89. b. And hence it is, that, in a Writ of Error to reverſe a Fine, the Plaintif 
Rol. Abr. cannot allign that the Conuſor died before the Teſe of the Dedimus Poteſta- 
i244 Eli tum, becauſe that contradicts the Record of the Conuſance taken hy the 
469. 'Z*  Commiſiioners, which evidently ſhews that the Conuſor was then alive, be- 
cauſe they took his Conuſance after they were armed with the Commiſſion 
and the Ded:mus iſſued. 
*Page 538, * But the Plaintiff in Error may ſay, that after the Conuſance taken, and 
Rol. Abr. before the Certificate thereof returned, the Conuſor died; becauſe this is 
$57. conſiſtent with the Record. 


Cro, Eliz, Tf a Conuſance upon a Fine be made in Court, the Plaintiff in Error can- 
468. not aſſign for Error, that the Conuſor died before the Return of the Writ of 
Covenant, for that would directly contradict the Record, becauſe the Co- 
nuſance in Court is never made till the Writ of Covenant be returned, the 
Parties till then not being judicially before the Court. 
If the Conuſance be taken before Commiſſioners in pais, the Plaintiff can- 
not aſſign ſor Error, that the Conuſor died before the Return of the Writ of 
Rol. Abr. Covenant, for the Dedimus may iſſue the Day after the Writ of Covenant, 
gore Jac, 11, and may recite it as pending before the Return thereof. 


Cro. Eliz. | 
463. Vide Raym. 462. 2 Jon. 181. cent. 


Yel. 33- A Conuſance of a Fine was taken before R. M. one of the Juſtices of 
Arundel! ver. C. B. and after in the Proſecution of the Fine the Dedimus was directed to 
—_— Sir R. M. he being after the Conuſance made a Knight, who returned the 
767. *  Dedimus with his Name and Title, and this was aſſigned for Error, that the 
Ero. Jac, 11, Perſon who took the Conuſance was not the ſame that was impowered to 
12, take it; but it was not allowed, becauſe it contradiQts the Record, which is 


that the Dedimus was directed to Sir R. M. and that Sir R. A by virtue 

thereof took the Conuſance. 

Cro. Eliz. If a Dedimus be awarded to two, and one only takes the Conuſance of the 

240. Fine, this may be aſſigned for Error; becauſe where one of the Commiſſion- 

Vel. 34 ers only certifies the Conuſance, the Aſſignment does not contradict the Re- 
cord; but in this Caſe, if the Fine had afterwards been dravzn up as a Fine 
acknowledged in Court, there the erroneous Conuſance taken upon the De- 
dimus ſhall not be aſſigned for Error, becauſe it ſha!l be taken as a Fine ac- 
knowledged in Court only, and no Averment of the Party ſhall be admitted 
to diſprove the Record, 

Co, Reading If one of my Name levies a Fine of my Land, I may avoid this Fine by 

9.  ſhewing the Special Matter; as to ſay, that there are two of my Name, one 

Cro, Eliz. of Sale and the other of Dale, and that he of Sole levied the Fine, and not], 

1 who am of Dale; for this is conſient with the Record, becauſe I ſtill ad- 

Caſe. mit that one of my Name levied the Fine. 

Moorpl. 866. 


12 Co. 123. S C. where the Court may order 2 Vacat to be entered on the Roll, or a Reconvey- 
ance of the Eſtate. | 


5 Co, 39. No Man can have a Wric of Error to reverſe a Fine that took any Eſtate 
Tey's Caſe, by It. 


One Parrot married A. who had an Eſtate of Inheritance of a conſiderable 


Vent. 30. ; | : l 
Heber — Value, and whilſt the was under Age he prevailed on her to levy a Fine with 
rott's Caſe. him 
Mod. 246. 


S. C. in C. B. Vide 12 Co. 1271. Ane Hungate's Caſe. Rol. Rep. 113, 114. S. C. 12 Co. 
122, Manzficld's Caſe, 12 Co. 124, Varcemb and Carrolls Caſe, 2 Salk, 567. pl. 1. Fitzgid. 
114. Barres's Notes, C. P. 144. 2 Barnes 176. 10 Mod, 43, 179, 245, 436. 11 Mod, 187. 
pl. 7. 106. pl. 12. 210. pl. i, 12 Rod, 444, Vern, 461 Eq. Caf Abr. 283, 3 Will, Rep, 
206. vl, 51. 208, 235. id, Raym, 113. Caf, Temp, Talb. 4r, 167, 
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him of thoſe Lands, the Uſes whereof were declared to him and her and the 
Heirs of their two Bodies, Remainder to the Heirs of the Survivor; this Fine 
was taken in the Country by virtue of a Dedimus Poteftatem to Sir Herbert 
Parrott, his Father, and an ignorant Carpenter ; after which the Wife died 
without Iſſue, and now her Heir at Law prayed the Relief of the Court; 
upon Examination it did appear, that Sir Herbert did examine the Woman, 
whether ſhe were willing to levy the Fine, and aſked her Huſband and her 
whether ſhe were of Age or nor, and both anſwered that ſhe was ; and now 
her Heir moved that this Fine might be ſet aſide, and a Fine impoſed upon 
the Commiſſioners for this undue Practice in taking a Fine of one under Age; 
but all the Court agreed they could not meddle with the Fine; but if the Wife 
had been alive, and ſtill under Age, they might bring her in by Habeas Cor- 
pus, and inſpect her, and ſet afide the Fine upon Motion; for perhaps the 
* Huſband would not ſuffer the bringing or proceeding in a Writ of Er- Page5 39 
ror ; and the Court were of Opinion, that it was the Duty of Commiſ- 
fioners to inform themſelves of the Party's Age, and that a voluntary Ig- 
norance would not excuſe them; and that if a Commiſſioner to take a Fine 
do execute it corruptly, he may be fined by the Court; for in relation to 
the Fine (which is the proper Buſineſs of this Court,) he is ſubje& to the 
Cenſures of it, as Attornies, &c. but here it did not appear, that Sir Her- 
bert Parrott knew that ſhe was under Age, and therefore the Court would 
not fine him. | | | 

Huſband and Wife, the Wife being but ſixteen Years of Age, levied a Hu:chinſon's 
Fine, which was taken by virtue of a Dedimus, and they being brought into Caſe, 3 Lev, 
the Court of C. B. by Complaint of the Remainder-Man, a Vacat was en- 36- 
tered of the Fine quoad the Woman, and the Court directed the Remainder- 

Man to proſecute an Information againſt him who took the Caption of the 
Fine, 

A. having inveigled his Wife to levy a Fine of her Land to him when ſhe Eg. Cat. Abr. 
lay on her Death-Bed, pretending, as was ſuggeſted, he was to have it only 258. Se. 
for his Life; a Dedimus was ſent into the Country to take the Fine, and Zeln and 
the Caption was taken the very Day the died; and becauſe the Fine would ver. 
not have ſtood, the Party being dead before the Eing's Silver was paid, the 
Writ of Covenant was raſed in the Tefte, and made to bear Date ten Days 
backward, and all the other Parts of the Fine were raſed likewiſe, and made 
to correſpond with it, and the King's Silver was paid, and fo all appeared on 
the Record to have been done betore the Death of the Woman; on a Bill 
brought in the Court of Chancery to have the Fine ſet aſide, or to have a Re- 
conveyance, it was held by the Court, that though Chancery has a Power to 
relieve as much againſt a Fine obtained by Fraud or Practice, as any other 
Kind of Conveyance, yet that ſuch Relief was not by decreeing a Vacat of 
the Fine, but by ordering a Reconveyance ; but tor any Error in the Fine, 
or Irregularity or ill Practice in the Commĩſſioners, it was a Matter properly 
cognifable in that Court where the Fine was levied, and for which that Court x Ste inf 
may vacate the Fine; but there being Proof of Fraud or Practice in this 540. 


Caſe, the Bill was diſmiſſed. f Rol. Abr. 
The Manner of reverſing Fines, differs from the Method obſerved in re- n IR 


verſing other Judgments ; for in all other Cafes, where the Suit is adverſary. Bend. cx, 
the Record irſelf is removed ; but in caſe of-a Fine the Tranſcript only 1s pyer $9. 
removed zi for where the Suit is adverſary, the Record itſelf is tranſmitted, Rol. Abr. 
that it ma be a precedent in like Caſes ; but Fines are only a more ſolemn 753. = 
Acknowledgment or Contract of the Parties; and therefore are no Memori- ge 38 
als of the Law, and need only be affirmed or vacated; if the ſormer, the By which lat 
Contract ſands as it was; if the latter, the Juſtices of B. R. may ſend for Book a Writ 
the Fine itſelf and reverſe it, or they may fend a Writ to the Treaſurer and of Error co- 
Chamberlain to take it of the File; beſides, ſhould the Record itſelf be re- m vobis lies 


moved and affirmed, it could not be ingroſſed for wan: of a Chirographer — -_ 


In aFine in 
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in B. R. and for this Reaſon my Lord Coke ſays, a Fine levied in B. R. ; 
voidable by Writ of Error. 

If there be Tenant for Life, Remainder to an Infant in Fee, and they tw 
— join in a Fine, the Infant may 1 a Writ of Error and reverſe the Fine 
2 Sid. 55. as to himſelf, but it ſhall ſtand good as to the Tenant for Life ; for the Dif. 
2 Jon. 182. ability of the Infant ſhall not render the Contract of the Tenant for Lift, 

who was of full Age, ineſfectual. 
Rol. Abr, If an Infant brings a Writ of Error to reverſe a Fine for his No and 
788, his Nonage, after Inſpection, is recorded by the Court; but before dre Fine 
reverſed he levies another Fine to another, this ſecond Fine ſhall hinder hin 
from reverſing the firſt, becauſe the ſecond having intirely barred him of 
any Right to the Land, muſt alſo deprive him of all Remedies which would 


Leon. 115, 


reſtore him to the Land. | 
Rol. Abr. But if Tenam in Tail levies an erroneous Fine with Proclamatiom, 
788. and then levies a ſecond Fine, which is alſo erroneous, and dies; if the 


page 540“ Iſſue in Tail brings a Writ of Error to reverſe the firſt Fine, the Defend- 
ant may plead in Bar the ſecond ; for though there be Error in the ſecond, 
yet, till that appears judicially to the Court, it muſt be looked upon as a Fine 
duly levied, and conſequently a Bar to the Plaintiff, becauſe while the ſecond 
ſtands in Force he cannot have the Land; but if in this Caſe the Plaintiff 
brings a Writ of Error to reverſe the ſecond Fine, and the Defendant pleads 
in Bar the firſt Fine, the Plaintiff may reply upon the firſt Writ of | Wy 
that the ſecond Fine was erroneous ; and upon the ſecond Writ, that the firſ 
Fine was erroneous, and ſo be relieved againſt both; for here the Examim- 
tion af both Fines comes judicially before the Court, and if there appears 

Raym, 461, any Error, the Court will ſet them aſide, and not ſuffer them to ſtand in the 

Vent 353. Way of the Plaintiff's Right. 

2 Sid. 9, . But ina Writ of Error to reverſe a Fine, the Defendant cannot plead the 


Oo: hes *- fame Fine, now endeavoured to be reverſed, and five Years, in Bar of the 
353. Writ of Error, no more than in a Writ of Error to reverſe an 2 
Rol. Rep. that Outlawry be pleaded in Bar of the Writ of Error, quia non walet ex- 
2 ic IO ius rei, cujus petitur diſſolutio. 

2 Init. 515, | 

=_ 288 If one that is Sheriff of a County levies a Fine, and the Writ of Covenant 
Pot. Abr. i directed to the Coroner, this is no Error, but the proper Method, being 
767, co prevent Partialicy. 

Co. Jac, A Wrir of Covenant to levy a Fine ran thus, Fræc' A. quod teneat Cum. 
77. went ;onem de octo Meſſuag', duobus Teftis, decem gardinis, and the Dedimus 
e Poteftatem was purſuant to the Writ of Covenant, but the rec”, which was 
222 drawn up with the Concord, was de auobus Maſſuag pro ducbus Toftis; but 


this was no Error, becauſe where the Concord was purſuant to the Dedimus 

and the Writ of Covenant, the Precipe, which ſeems to be but a Copy df 

the Writ of Covenant on Paper, is more than is needful, and therefore n0 
Cro, Jac. material Error. 


77, 58. If the Commiſſioners upon a Dedimus return thus, Executio iſtius commiſ- 
Rol. Abr. fionis patet in quodam Fanello huic commiſſion' annex, where the uſual Form i 
794. in quadam Schedula ; yet this is no Error to avoid the Fine, for whatever Re- 


turn certifies the Conuſance to be duly taken by the Commiſſioners is ſuffici- 
ent; and therefore, if the Commiſſioners certify the Conuſance under then 
Seals, without any Words, it is well enough; ſo if the Return had been 

made thus, Executio pato! in hac anne xa. | 
_— 216, If a Fine be levied, but the Proclamations thereon are not duly or regu- 
Hughes's larly made, the Writ of Error ſhall reverſe only the Proclamations ; for 
Abr, 933. where the Proclamations are not all of them, or not duly made, it is altoge- 
| ther the ſame as if they had never been made, and then the Fine remains 


good at Common Law to work a Diſcontinuance. 


The 
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The Court will not reverſe a Fine without a Scire Facias returned Salk, 39, 
againſt the Tertenautsz for the Conuſees are but nominal Perſons ; and pl. 4. 
though It was otherwiſe in the Precedent in Co, Ent. and Hern's Plead. 375. 
ind the Law perhaps does not ſtrictly require it, yet the Courfe of the 
Court does, 

Fines may be avoided where they are obtained by Fraud, Covin, or Cro x1;z, 
Diſceit, though there be no Error in the Proceſs ; and that may be done 471. 
either by Writ of Diſceit or Averment ſetting forth the Fraud or 


Covin, | 
Thus if a Fine be levied of Land in Ancient Demeſne, the Lord ſhall 


bare a Writ of Diſceit againſt the Conuſor and the Tenant, and by that avoid po = 
the Fine. The Reaſon 
why Fines of 


Ancient Demeſne Land muſt be levied in the Lord's Court is, becauſe thoſe Lands were not origi- 
nally within the Juriſdiction of the Courts of Weſtminſter ; and this Privilege the Tenants enjoy, 
not to be called trom the Bufinefs ef the Ploagh by any foreign Litigation ; but for this vide 4 
Edw, 3. 4, Keilw, 43. Rol. Abr. 775, F. N. B. 98. a, Leon. 290. Cro, Eliz, 471, Bro, 
Tit, Fines 101. 9 H. 7. 12. Salk. 339. pl. 5. 


If a Fine be levied to ſeeret Uſes to deceive a Purchaſer, and the Co- Page 541 
nuſee pleads the Fine in Bar, the Purchaſer may aver the Fraud in Avoid- 3 Co. 80. a, 
ance of the Fine, by 27 Elia. cap. 4. and ſuch Averment is not contrary * low. 49. b. 
to the Record, becauſe it admits the Fine, but ſets it aſide for the Covin 
and Fraud in obtaining it, 

So if a Fine be levied upon uſurious Contract, it may be avoided by 3 Co. 80. 
Averment, by 1 3 Eliz. cap. 8. becauſe ſuch Fine being levied for Ends the 
Law has prohibited, the Law will not encourage any Evaſion out of the 
AR, nor ſuffer fuch uſurious Contracts to be fupported by the ſolemn Acts 
of the Courts of Juſtice againſt the Intention of the Act. 


Fines and Recoveries. 


Recovery in a large Senſe is a Reſtitution to a former Right by 2 Inſt. 75, 
{ falemn Judgment; and Judgments, whether obtained after a 429. 

real Defence made by the Tenant to the Writ, or whether pro- SceBur.Rep. 
nounced upon his Default or feint Plea, had the ſame Efficacy and Force 
to bind the Right of the Land in Queſtion ; this was the Notion of the 
Common Law, and from hence Men took an Opportunity of making Uſe 
of the Deciſions of the Court to their own Advantage, and to the Preju- 
dice of others, who though in ſome Caſes Strangers to the Action, vet 
were intereſted in the Land for which it was brought. f 

For whilſt theſe Recoveries were governed by the ſtrict Rules of the Ne Co. Lit. 

Common Law, particular Tenants, as Tenant in Dower, Curteſy, in Tail 104. 
after Poſlibility of Iue extinQ, aud for Life only; alſo thoſe who had Krug. 
made Leaſes, for Wears, and thoſe whoſe Wives were intitled to Dower, — bh 
often took Advantage of them, and by ſelling the Lands, and ſuffering F. N. B. 468. 
their Purchaſers to recover them, thereby defeated the Right of thoſe in Re- Plow. 57. 


mainder 
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mainder or Reverſion, Ac. which were Inconveniencies ſo great, that it un 
(a) As am. thought neceſſary to provide againſt them by (a) poſitive Laws. 
2, C 


which makes Provifion for him in Reverſion, againſt the Recoveries ſuffered either by the Tegant 
in Dower, by the Curteſy, or in Tail, after Poſſibility of Iſſue extinct, or for Life; and by 9.6 
of this Statute, the Wife is ſecured as to her Dower; and the Statutes of Glauceſter, c. 11, and th: 
7 H. S. c. 4. and 21 H. 8. c. 15. have eſtabliſhed the Right of Termors, and enabled them to falii 
ſuch Recoveries. Fiae Doctor and Student 45. 


But there is no expreſs Proviſion made by any Statute to preſerve the 
Imereſt of the Iſſue in Tail, or of him in Reverfion, againſt a Recoy 
ſuffered by the Donee ; yet it ſeems to have been for two hundred Year; 
after the making of the Statute de donis, that they were protected by that 
Statute ; and therefore we find no expreſs Reſolution, where ſuch Recovery 
was allowed to bar the Iſſue in Tail, or thoſe in Remainder or Reverſion, 
till the Reigns of Ed. 4. and H. 7. though in ſome Cafes the Donee in Tail 


(5) Thus in was allowed to (5) charge the Intail, and even to (c) bar it. 

the Cate of 8 

Octavian Lombard, in the 44 Ed. 3. it was adjudged, that the Donee in Tail of the Gift of the 
Diſſeiſor may grant a Rent-charge to the Diſſeiſee, in Conſideration of a Releaſe of all his Right, 
and the Iſſue in Tail bound by the Grant. Rol. Abr. 342. Co, Lit. 343. 10 Co. 37. Ploy, 
436. (e) A lineal Warranty with Aſſets has been always allowed as a ſufficient Bar. , 
Inſt, 335. Co. Lit, 374. 4 Leon. 132, 133, Rat the firſt Caſe we find in which it was at. 
tempted to bar the liſue in Tail by a Recovery, is Ta/tarum's Caſe, which wide 12 Ed. 4. f. 1g 
Vide Head of Eſtates tail. 


page 542 When theſe Recoverics were eſtabliſhed as a common Conveyance, a: 
Co. Lit. 356. the beſt and ſecureſt Way of barring the Iſſue in Tail, and thoſe in Rever- 
— ſion or Remainder, the Tenant for Life began to apply them once more to 
the Prejudice of thoſe who had the Inheritance; and though the forme: 
Statutes gave thoſe who had the Inheritance a Remedy, yet the Proviſon 
made by them being tedious and expenſive, it was thought proper to make 
the 32 H. 8. c. 31. which declares ſuch covinous Recoveries againſt the par- 
ticular Tenants to be void in reſpect to him in Reverfion or Remainder ; 
and though the Judges very reaſonably determined Recoveries againſt that 
Act to be not only void, but a Forſcirure of the particular Eſtate, becauſe 
it was a Manner of Conveyance as much know? at that Time as a Fine or 
Feoffinent, and therefore by Parry of Reaſon vight to have the ſame Effet 
and Operation; yet that Statute did not fully auſwer the End for which it 
was made. | 
10 Co. 45.2, For if A. had been Tenant for Life, and made a Leaſe for Years to B, 
Co. Lit. 362. and B. had made a Feoftment in Fee, if the Feoffee had ſuffered a Re- 
covery, and vouched the Tenant for Life, this was no void Recovery 
within the Srarute, becauſe 4. the Tenant for Life, was not ſeiſed at the 
Time of the Recovery, for tha Feoffment of the "Termor was a Diſſeiſin to 
A. and him in Reverſion; and the Statute makes Recoveries of Tenants 
for Life in Poſſem̃on only void againſt them to whoin the Reverſion then 
belongs. 
Co. 15. Pi. Yer where a Tenant for Life bargained and fold his Land in Fee by la- 
bam's Caſe, denture inrolled, and the Bargainet ſuffered a Recovery, and vouched the 
Leon. 123. Bargainor, this was a void Recovery, and a (d) Forfeiture within the, 32 H. 8. 
c. 31. for though the Bargain and Sale was of the Inheritance, yet it paſt 
has been only an Eſtate for Life of the Bargainor, which was the greateſt Eſtate he 
fince held, could lawfully paf:, and conſequently the Reverſioner was not deveſted; 
that if Te- and therefore the Bargainee being a legal Tenant for Life in Poſſeſſion, the 
nant for Recovery againſt him, though with a Voucher of the Bargainor, was void 


_ _—_— within that Act againſt him in Reverſion, whoſe Reverſion was not turned 
and ſuffers to a Right, as in the former Caſe of a Diffeiſin. 

a Recovery | | The 
by coming 


in as Vouchee, that though afterwards he ſneuld reverſe that Recovery fur want of an Origina, 
that it is a Forſeiture of his Eſtate, id. oo. 
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FINES AND RECOVERIES. 


But the former Defe& was cured by 14 Lig. c. 8. which declares all Re- 
coveries (had by Agreement of the Parties or by Covin) againſt Tenant 
qr Life, of any Lands whereof he is fo ſeiſed, or againſt any other with 
Voucher over of him, to be void, as againſt the Reverſioners and their 

eirs. 
245 Statutes made no Proviſion for Reverſions or Remainders expec- 10 Co. 39. b. 
ant on Eſtates- tail; and thereſore if there be Tenant for Life, Remainder 45-/*nning's 
in Tail, Remainder in Fee, and the Fenant for Life ſuffers a Recovery, Co To a 
and vouches the Remainder-Man in Tail, who vouches the cnmmon ,, * 
Vouchee ; this is ſo far from being a void Recovery within thoſe Statutes, 3 Co. 60. b. 
that the Reverſion in Fee is actually barred by it; for the intended Recom- Cro Eliz, 
rence which the Remainder-Man in Tail is to have againſt the common Wim . 
Vouchee, is to go in Succellion, as the Eſtate-tail would have done; and . Y 
it cannot be a covinous Recovery within the AQ, becauſe the Remainder- Moor 690. 
Man in Tail joined in it, who may at any Time ſuffer ſuch a Recovery to Cro. Eliz, 
deſtroy the Remainder in Fee, 570. 

Theſe common Recoveries were no ſooner allowed of by the Judges to 
bar Eſtates- tail, but Men began to improve them into a common Way of 
Conveyance, and to declare Uſes upon them, as upon Fines and Feoff- 
ments. Hence it is, that the Statutes, Which provide againſt any Alien- 
ations or Diſcontinuances of particular Tenants, provide at the ſame 
Time againſt their Recoveries ; thus 11 H. 7. cap. 20. declares all Re- 
* coveries, as well as other Diſcontinuances by Fine or Feoffment of Wo- page $43 
men Tenants in Tail, of the Gift of their Huſbands, or their Anceſtors, to DoR. and 
be void; ſo a Recovery againſt Huſband and Wife of the Inheritance of the Stud. 54. 
Wife, without any Voucher, is declared to be void within 32 H. 8. cap 28. Oo. Lit.326: 
though the Statute ſays, ſuffered or done by the Huſband, for this, like ag en 52 
Feoftment by Baron and Feme, in Subſtance is the Act of the Baron only, 2 Inſt z Py 
and ſo within the Statute ; but a Common Recovery ſuffered by a Feme 2 Rol. abr, 
Covert, where her Huſbands joins with her, is good to bar her and her 295: 


. 10 Co. 43. 
Heirs. f | + Recove- 


tries ſhall be 
good without the Surrender of the Leſſee for Life. 14 Geo 2, c. 20.—Purchaſers in Poſſeſſion 
after twenty Years may give Evidence of a Recovery, by the Deed creating the Tenant to the Præ- 
cipe. Id. ſ. 4.—Aſter twenty Years a Recovery ſhall be good, though the Deed be loſt, Cc. Id. ſ. 5. 
A Deed, Sc. executed the ſame Term, ſhall be good to make a Tenant to the Præcipe. Id. 
. 6.—Statutes and Executions not avoided by feigned Recoveries. 21 H. 8 c. 15. f. 4. 


Under this Head we will conſider, 


(A) Who map ſuffer a Recovery. 543. 

(B) Gf what Things a Giecoverp map be ſuffcred, 
and bp what Names. 544. f 

(C) What Eſtates and Intereſts may be barred by 
a common {iecoverp ; and herein of the ſingle and 
double Uoucher. 545. 

D) Ok erroneous and void Kecoveries, who map 
avoid them, and by what Method. 553. 


(A) Who 


FINES AD RECOVERIES. 


(A) Who map fuffer a Netoverp. 


gulf. 236. HEN Recoveries were improved into a common Way of Conyey. 
2 Rol. Abr, ance, it was thought reaſonable that thoſe, whom the Law had 
295, judged incapable to act for their own Intereſt, ſhould not be bound 


BY Lit 351. Judgment given in Recoveries, though ir was the ſolemn Act of the Coun, 
e 4 . for where the Defendant gives way to the Judgment, it is as much hj 
Rol. Abr. voluntary Act and Conveyance, as if he had transferred the Land by Livery 
731, 742. or any other Act in pais ; and therefore if an Infant ſuffers a Recovery, he 
Sid. 321, may reverſe it, as he may a Fine by Writ of Error during his Minority; 
* and this was formerly taken for Law, as well where the Infant appeared by 

* 72 Guardian, as by Attorney, or in Perſon ; but now the DiſtinRion t 

2 Sand. 94. . Y S*, z * netion turns on 
Cro. Eliz. this Point, that if an Infant ſuffers a Recovery in Perſon it is erroneon;, 
471. and he may reverſe it by Writ of Error; but even in this Caſe the Writ o 
er - 59. Error muſt be brought during his Minority, that bis Infancy may be tried 

wg . bythe Inſpection of the Court, for at his full Age it becomes obligatory 
* Mod, 20g. and unavoidable ; but, in Caſes of Neceſſity, the Court has admitted the 
Mes 10 Co. Infant to appear by Guardian, and to ſuffer a Recovery or come in 23 
43. & 2 Rol. Vouchee ; but this too is ſeldom allowed by the Court; and upon Emer. 
Abr. 35 gencies, when it tends to the Improvement of the Infant's Affairs, or when 
Salle. £67. Lands of equal Value have been ſettled on him ; and theſe Recoveries have 
where J, S. been allowed and ſupported by the Judges, the Infant could not ſer then 
being of theaſide or ſhake them ; beſides, if ſuch Recoveries be to the Prejudice of the 
Age of nine- Infant, he has Remedy for it againſt his Guardian, and may reimburſe 
1 Yea!s, himſelf out of his Pocket, to whom the Law had committed the Care 

is Siſter of bien | 


who was 

next in Re- 

mainder, and alſohis Heir, married one of his Footmen, and he petitioned the King for Leave to ſuffer 
a Recovery, who referred it to the Judges of the Common Pleas, before whom ſeveral Precedents 
ſuffered by Infants on Privy Seals were produced; but the Judges, obſerving that moſt of then 
were on the Petitions of their Fathers on their Sons Marriage, ard an equal Recompence given, 
and that there was no ſuch Contideration in this Caſe, refuſed ; but for this vide the above Au- 
thorities, and Vern, 461. | 


*Page 544 * If an Infant ſuffers a Recovery, and appears by Attorney, it ſeems he 
Sid. 321, may reverſe it after his full Age; becauſe here it may be diſcovered, whe- 
Lev. 142.2; ther he was within Age when the Recovery was ſuffered, becauſe it may be 
tried fer pais, whether the Warrant of Attorney was made by him when 
he was an Infant. 
A Recovery, as well as a Fine by a Feme Covert, 1s 72 to bar her; 
8 becauſe the Precipe in the Recovery anſwers the Writ of Covenant in the 
aeg A. Fine to bring her into Court, where the Examination of the Judges de- 
ſtroys the Preſumprion of Law, that this is done by the Coercion of her 
Huſband, for then it is preſumed they would have refuſed her. 


—_ — — 


(B) Of what Things a Kecoverp map be ſuffered, 
and by what Names. 


2 Inſt. 373. Ecoveries, being now ſettled as common Aſſurances to eſtabliſh Men 
Pape. 02-23, R in their Purchaſes, are very much favoured by the Judges, and not 


n compared to Judgments in other Real Actions or Adverſary Suits, 


that though 


the Statute 14 8 
t aminſter 2. c. 5, ſays, non Ant viſa trig brevia originalia for the Recovery of Adyowſons 


yet 


by SS, = =” => 8 © © ow oP 
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80 if a Man be ſeiſed of a reputed Manor, which really is no Manor, 2 Rol. Abr. 
and he ſuffers a common Recovery of this by the Name ef a Manor, 396. 
this is a good Recovery of the Lands which conſtituted the reputed 9 Ne 
Manor ; though ſtrictly ſpeaking there is no Manor recovered, becauſe the „ _ 
Law ſupports this, as all other Conveyances, according to the Intention of 2 Vent. 32. 
he Parties; for it would be ſevere to vacate this Conveyance, when the S-P.wideCro. 


Purchaſer recovered them by the Aiſent of the Vendor under ſuch a Deno- Elis. 524. 
mination. 707. an 
Keb. 591. 
Cr . . 691. cont, 
80 if Recovery be ſuffered of a Manor with its Appurtenances, Lands 
which have been reputed Parcel of the Manor thall paſs; for it is but: 

2 0 6 0 : EV. 27. 
equitable, quad woluntas Domini volentis rem ſuam in alium transferre rata Keb. _ 
habeatur ; and though the Recovery does not mention the Lands reputed 691. 
Parcel of the Manor, but only the Manor itſelf, yet this was ſupplied by 2 Mod. 235. 
the Indendure which was of the Manor, and all Lands reputed Parcel pies 
thereof, and though occupied together but two Years. Inn Al 


Torn 5 atid 
Note, that in 
all the Books which report this Caſe, it is ſaid, that az to Sir Nele Fincb's Caſe, (which adde 6 
Co. 63.) all the Judges of Eu gave their Opinions under their Hands, tliat the Lands in Re- 
putation belonging to that Manor, ſhould not pas; but that Cake, after he was made Chief 
Juſtice, got it adjudged otherwiſe, and ſo it hath been held ever fiance; and well it was that it 
was ſo adjudged, becauſe many Settlements depend thereon, | 


Sid. 190. 


If a Man having a third Part of a Manor ſuffers a Recovery of a Cro. Car. 
Moiety of the Manor, this is good to paſs his Intereſt in the third 109, 110. 
Part; for where the Words of a Conveyance (which a Recovery is —_ 
agreed to be) contain more than the Grantor can convey, it would be 
an unreaſonable Interpretation to make this void and intirely uſeleſs, 
when they are ſufficient to convey ſo much as he might lawfully paſs ; 
ſo if the Recovery had been in this Caſe, of the third Part of * the *Page 145 
Manor, by the Name of the Moiety, Part and Purparty of the Manor, 
this had been good for the whole third Part, and not only for a Moiety of 
the third Part. | 

In Ejectment a Special Verdict was found, that there was a Pariſh of R:4- 2Vent34,32, 
un, and the Vill of Ribton, but the latter not of equal Extent with the for- Sir John 
mer; and that J. S. was ſeiſed of Land in Tail in the Pariſh, but not O sCaſe. 
in the Vill; and bargained and fold the Land in the Pariſh of Ribton, with 13 
Covenant to levy a Fine, and ſuffer a Recovery to the Uſes in the Deed ; and 2 Mod. 
but the Fine and Recovery were only of the Lands in Ribton; the Qyel- 233. S. C. 
tion was, Whether this Recovery would ſerve for the ſaid Land in the Pa-; Leb. 771. 
rith of Ribten ; and though it was objected, that where a Place was named But for this 
ma Record, and no more ſaid, tis always intended a Vill; and conſe- 70 285 
quently, that in this Caſe, the Fine and Recovery being of Lands in Rib-Godb. 2.40. 
ton, ſhall paſs only the Lands in the Vill of Riten; and though it wasCroCar.269, 
further urged, that it was dangerous to extend the Recovery farther than 26. 
the Words of the Record, becauſe the Deed declares the Intention of the OHA 


bh; 
Parties Co ſae 574, 
120. 
Mod. 206. 2 Mod, 47. 8 Mod. 276. Vent, 143, 170. Mod. 78. 2 Keb. $02, 321, $43. 
Owen 60, and 2 Mod. 236. Stock ver Fox, which ſeems againſt this Caſe, but is reconcileable 
with this Diverſity, that in thoſe Caſes there were Lands upon which the tine might operate, vic. 
the Lands in the Vill of Street, without taking in the Pariſh of Serect to carey the Lands in 
a” a Vill of that Pariſh ; but here, if thoſe in the Pariſh ſhould not pats, there was no other 
to pals, | 


6 


as _— 


——_—_— RC 


yet a Writ of Entry in the Poſ. has been admitted for an Advowſon in Grofs, becauſe this being 
the original Writ in theſe common Recoveries, which are ſuſſered by the Conſent of Parties, the 
dyes have allowed Advow ſons as well as Rents, and other incorporeal Inheritances, to paſs by 
ecoveries, guia conſenſus partium tellit errorem; ſo it is of Commons in Groſs; and if this ſhould 
not be allowed, there would be no Method of barring the Remainder or Reverſions deneading 
upon Eſtates tail, which the Tenant in Tail in every other Caſe has a Power gens, « Co. 4%. 
Dermer's Caſe, h 


FINES n RECOVERIES. 


Parties to paſs the Lands in the Pariſh, in as much as by ſuch Conſtrudiom 
no Man could tell what was conveyed by Fines and Recoveries, but my 
for greater Certainty have Recourſe to a Pocket-Deed ; yet the Court, in 
Favour of Common Recoveries, extended this Recovery to the Lands in 
the Pariſh of Ribton ; and the rather in this Caſe, becauſe the Verdid 
found, that he that ſuffered the Recovery had no Lands in the Vill, ang 
conſequently that the Recovery muſt be void, if not extended to the Pa- 
riſh ; and though Parithes are not ſo ancient as Vills, and therefore til 
lately were never inſerted in Writs, yet now they are, and the Law takes 
Notice of them. | 


nn. 


(C) What Eſtates and Intereſts map be barred 
by a common Kecoverp; and herein of the Single 
and Vouble Youcher. 


Hob. 262. N Reſpect to Eſtates- tail and the Barring of them by Recovery, what 
is principally to be regarded 1s, that there muſt be a legal Tenant to 
the Precipe at the Time of the Writ purchaſed, or at the Return; for 
ſince Eſtates- tail are only barred on Account of the intended Recompence 
which is to follow the Deſcent of the Tail, where there happens to be no 
Tenant to the Precipe, the Demandant can really recover nothing; and 
conſequently the ſuppoſed Tenant can have no Recompence in Value againſt 
his Vouchee, for that is only given againſt the Vouchee in Conſideration of 
what the Tenant loft. : 
As if there be Tenant for Life, + the Remainder in Tail, the Remainder 
in Fee, and the Tenant for Life, with the Remainder in Tail, ſuffer a 
Recovery, with Voucher over, this ſhall not Bar the Remainder in Tail, 
nor the Remainder in Fee, becauſe the Remainder-Man in Tail was not 
* Page 546 Tenant to the Fræciße, and conſequently could not have the * intended 
Recompence, becauſe that was given in Lieu of the Eſtate recovered, 
2 Rol. Abr. hich was no greater than the Eſtate for Life, he only being legal Tenant 
— 2 82. to the Fræcipe. 
Cro. Eliz. 670 
Moor 255, 256. But here we muſt obſerve a Difference between the Tenant in Tail and in Fee. 
ſimple ; for if Tenan in Fee ſimple be diſſeiſed, and after a Diſſeiſin ſuffers a common Recovery, 
this is good by the Way of Eſtoppel againſt the Diſſeiſee, his Heirs and Aſſigns ; for they ſhall 
not be admitted, againſt their own At on Record, to vacate the Recovery; nor can the Reco- 
veror have any Thing; becauſe the Tenant to the Præcipe was out of Poſſeſſion, and conſequently 
had nothing to loſe ; but if in this Caſe J S. diſſeiſes the Diſſeiſor, the Recoveror may enter upon 
J. S. becauſe the Recovery gave him a Right againſt all Perſons, but the firſt Difſeiſor, his Heirs 
or Aſſigns, and therefore ſince J. S. did not claim from the firſt Diſſeiſor, he could not withſtand 
the Entry of the Recoveror; but where Tenant in Tail ſuffers a Recovery, being out of Poſſeſſi- 
on, this is no Bar nor Eſtoppel to the Iſſue, becauſe the Statute de denis preſerves the Intail for 
the Iſſue againſt all Acts of the Anceſtor, and a common Recovery is allowed to dock the Intail 
on Account of the intended Recompence, which is wanting in this Caſe; becauſe where the 


Tenant in Tail is not ſeiſed at the Time of the Recovery he can loſe nothing, and conſequently 
can have no Recompence over, Cro, Car. 383, Rol. Abr. 868. 


+ Recoveries ſhall be good, without the Surrender of Leſſee for Life, 14. Geo. 2. c. 20, Vid 
the Statute, ; 


2 Salk. 5638, In a Writ of Error to reverſe a common Recovery, the Tenant to the 
pl. 1. Ligd Præcipe was made by a Fine, the Recovery was ſuffered, and the Fine was 
reverſed ; yet it was held a good Recovery, for there was a good Tenant 
to the Precipe at the Time, 


and Evelin. 


if 
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FINES and RECOVERIES. 


If a Manor be given toa Man and a Woman, and the Heirs of the Bo- 
dy of the Man begotten on the Woman, and they irtermarry, and then M*or 95. 
the Huſband ſuffers a Recovery of the whole Manor: this is good for u C 
Moiety, becauſe the Giſt being made before Marriage, they had each an . 
undivided Motery, which they may transfer, but the Recovery can operate band Tenant 
but for a Moiety, becauſe the Huſband only was Tenant to the Precipe, in Tail ſuf- 
and conſequently the Demandant could recover only his Intereft in the Ma- {e's a Pre- 


nor, which was but a Motety. <a _ 


againſt him 

and his Wife, where ſhe has nothing in the Land; this is a good Recovery to bar the Intail ; 
for though the Feme was made Tenant to the Precipe, vet ſhe ſhall have no Share of the Re- 
compence in Value, becauſe ſhe really loſt nothing; but the whole Recompence recovered againſt 
the Vouchee ſhall go tothe Huſband and his Heirs, as the Eſtate tail ſhould have done, becauſe he 
only was ſeiſed of the Land, and could loſe it, yet the Feme ſhall loſe her Jointure or Dewer by 
joining in the Recovery, becauſe ſhe is eſtopped to claim any Thing in the Land againſt her ſo- 
lemn Act of Record, Plow, 514. Vent. 358, Hob. 27 2 Co. 74. Plow. 515. 


If Lands are given to a Man and his Wife, and the Heirs of the Body Moor 210. 
of the Huſband, and a Recovery is had againft him only, this Recovery Owen and 
will neither bar the Reverfion nor the Tail; for the Recompence being ro, C. 

in Succeſſion, as the Eſtate which the Tenant loſt would have done, the 2 Kol. Abt. 
Fuſband could not loſe all the Land, becauſe he was not a legal Tenant to 395. 
the whole, his Wife being Jointenant with him, who was no Party to the 4 Leon. 93. 
Writ ; nor could the Recovery be good for a Moiety, becauſe there are 8 
Moieties between Baron and Feme, but both are conſidered as one Perſon 51 77 
in Law; but if the Huſband had levied a Fine, and the Conuſee ſuffered Ciubere and 
a Recovery, and vouched the Huſband, who vouched the common Vouchee; Franklin. 
this had been a good Bar of the Intail, for here the Huſband came in to 3 Co. 53. 
defend the Eſtate-tail, which the Wife was a Stranger to, and the Aﬀers 
which he recovered over is a Recompence for the Eſtate-tail, which he 
only had a Right to without the Feme, and which the Law gives him 
Power to diſpoſe of. | 

In Ejectment, upon Special Verdict the Caſe was, A. ſeiſed in Fee of Haller ver. 
the Lands in Queſtion hath Iſſue B. his eldeſt Son, C. his ſecond, and D. 4p eng 
his third Son ; upon a Marriage intended between D. his youngeſt Son and 8. C. * 
one E. he, before Marriage, covenants to ſtand ſeiſed to the Uſe of himſelf 
for Life, Remainder to D. and E. and the Heirs Male of their two Bodies, 
Remainder to D. and the Heirs Male of his Body, Remainder to C. and 
the Heirs Male of his Body, Remainder to B. and the Heirs Male of his 
Body, the Remainder to his own right Heirs; A. dies, a Præcipe is 
brought againſt one Upton as Tenant of the Freehold, and after, before 
the Return of the Writ, D. by Bargain and Sale conveys the Land to Op- 
ton and his Heirs, and the Deed was inrolled after the Return of the Writ, 
and within the fix Months; Upton vouches D. only without his Wife, and a 
Common Recovery was ſuffered to the Uſe of D. and his Heirs ; then * Page 547 
E. dies, and after D. dies without Iſſue Male, having Iſſue four Daugh- | 
ters, and between them and C. in Remainder was the Queſtion, what 
was barred by this Recovery. 1%, It was agreed on both Sides, that here 
was a good Tenant to the Præcipe, the Bargain and Sale being made to 
Upton (a) before the Return of the Writ ; and though the Deed: was not 
inrolled before the Return, yer it being inrolled in due Time, the Free- ( That if 
hold was in Upton ab initio, 2d/y, That this Settlement being made before the Tenant 
Marriage, when the Huſband and Wife took by Moieties and not by In- to the Pre- 
tireties, the Huſband had abſolute Power over his own Motety, and there- e Fains a 


fore for that the Recovery was an abſolute Bar, whereia chis differs from fors Jud 2 
Vor. II. Q q ment, it is 
ſufficient, 


for it is not enough in a Counterplea of a Voucher to ſay, the Voucher had nothing in the 
Lands at the Time of the Voucher, without adding, Nec unguam paſtea, and ſo it is of Non- 
Tenure. 2 Salk. 568. pl. 4. Lacy and Williams, Catth. 472. 3. C. Comb. 425. 8. C. Id 
Raym, 227, 475+ Show, 347. 
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Ante 346, the Caſe of Owen and Morgan, 3 Co. 5. + where they took by Intiretie, 
dly, That this Recovery was no Bar to the other Moiety of E. becauſe 
fe was not Party, but her Eſtate- tail in that continued untouched, though 
it was urged alſo to be a Bar for her Moiety, the dying firſt, and (9 her 
Huſband in as ſole Tenant of the whole ah initio, and that during the Co- 
verture the Huſband had Power to make a good Tenant of the whole, 
but the Court held otherwiſe. 4thly, It was held, that the Eftate-tail t» 
D. and E. being determined, the Remainder to D. in Tail Male general, 
and all the other Remainders depending thereon were barred abſolutely by 
this Recovery; for D. coming in as Vouchee, comes in, in Privity and Re- 
preſentation of all the Eſtates he hath or had, and conſequently he comes 
in Repreſentation of the Remainder to himſelf in Tail Male general, and 
then the Recompence in Value goes to that, and alſo to all the other Re. 
mainders depending thereupon, and by Conſequence all are barred by the 

Recovery. 7 0 
Yelv. 51, Tenant in Tail, in Conſideration of his Son's Marriage, covenanted to 
Freſbwater ſtand ſeiſed to the Uſe of himſelf and his Heirs till the Marriage, and then 
_ gy Uk, to the Uſe of himſelf for Life, and after to the Uſe of his Son and his Wife, 
= 5 5 2. and the Heirs of their Bodies, and ſuffered a Common Recovery with ſingle 
which ſeems Voucher to this Purpoſe, and then died without Ifſue ; this Recovery did 
contrary, not bar the Remainder expeCtant on the Eſtate-tail, for the Covenant had 
[There ad- changed the Eltate-tail into a Fee, and conſequently the Recompence could 
judged thata nt de in Lieu of the Intail, ſince the Tenant to the Precipe was not ſeiſed 


— * of the Eſtate- tail at the Time of the Recovery ſuffered. 


Tail to ſtand 
ſeiſed to the Uſe of himfelf for Life, Remainder to A. in Tail, is void; becauſe the Remainder 


is to take effec after his Death. And in the Caſe in Sa/ke/d the Recovery was adjudged good.] 


Cro, Eliz. A. Tenant for Life, Remainder to B. in Tail, the Remainder to C. in 
827. Fee, A. and B. join in a Fine come ceo, Ac. to a Stranger, who renders it 
_ —_ to A. for Life, Remainder to B. and his Heirs ; afterwards A. and B. ſuffer 
Mop 634. a Recovery with ſingle Voucher to the Uſe of B. and his Heirs ; this Re- 
covery did not bar the Remainder in Fee, becauſe by the Render they were 
ſeiſed of a new Eſtate, and B. was not either Tenant in Poſſeſſion, or ſeiſ- 
ed in Right of the Intail, and conſequently the Recompence being given 
in Lieu of the Eftate recovered, the Tail could not be docked, nor the 
Remainder-man barred by this Recovery, becauſe the Tenants to the Pre- 

cipe were not ſeiſed of it at the Time of the Recovery ſuffered. 
Bro. Tit. As to the Uſe of the ſingle and double Voucher, it is to be obſerved, 
Recovery, That the Tenant which loſes the Land has, upon his vouching over, a 
Yelv. 51. Recompence in Value adjudged againſt his Vouchee, which is to go in the 
r. 5 6 Tame Succeſſion as the Land recovered would have done: Now a Recovery 
5 with ſingle Voucher is ſufficient to bar an Eſtate-tail where the Tenant 
in Tail is Tenant to the Præcipe, and ſeiſed of the Lands in Tail at the 
Time of the Precipe brought againſt him, for the Recompence in Value 
muſt follow the Defcent of the Land which the Tenant loſes, and when 
that proves to be the Eſtate tail, then the Iſſue is ſuppoſed to have an 
Equivalent for it, and conſequently rut prejudiced by the Recovery; but 
* Pageg48 * becauſe a ſingle Voncher can bar only the Eftate which the Tenant is ſeiſed 
of at the Time of the Fræcipe brought, and not any Righit which he hath, it 
was found neceſſary to admit the Uſe of a double Voucher; for ſhould 
Tenant in Tail diſcontinue the Tail, and take back an Eſtate or diſſeiſe the 
Diſcontinuee, a Recovery againſt him with a Voucher over could not bar 
the Eftate-tail ; for the Recompence comes in Lieu of the Land recovered, 
which was the defeaſible Eſtate, and conſequently the Iſſue has nothing in 
Value for the Eſtate-tail, without which he canuot be barred. 


But 
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But if in this Caſe the Tenant in Tail, after the Diſſeiſin, had either by; Co. 6. b. 
Fine, or Leaſe and Releaſe, made a Tenant to the Precipe,- and came in Plow. 8. 
himſelf as Vouchee, and then vouched over the common Vouchee ; this “s 
double Voucher had been ſufficient to bar the Tenant in Tail and-his Heirs nn. 
of every Eſtate which he was at any Time ſeiſed of; for when the Tenant 362. 
in Tail comes in as Vonchee, it is preſumed he will, and he has an Op- Pop. 100. 
portunity to ſer up every Title he had, to defeat the Demandant; and ſince Moor 365 
what he offered was not ſufficient to bar the Demandant, the Court takes it Hob. 263. 
ſor granted, he had no other Title than what he ſet up, and therefore will 
give him but one Recompence for all. 0 

Thus if J. be Tenant for Life, the Remainder to B. in Tail, and a; co, 58. b. 


| Stranger diſſeiſes A. and enfeoffs B. if a Præcipe be brought againſt B. and 2 Rol. Abr. 


2 Recovery ſuffered as uſual ; this ſhall not affect the Eſtate-tail, becauſe 395+ 
Z. had only a Right to that, and was not ſeiſed of it, and the Recompence 

was not given in Lieu of the Tail, becauſe the Eftate-tail was not in Queſ- 

tion on the Recovery, for B. could not loſe the Eſtate he had not; but if 

in this Caſe B. hath nrade another Tenant to the Næcipe, and came in him- 

ſelf as Vouchee, this barred the Intail. 

If A. be Tenant for Life, Remainder to E. in Tail, and B. diſſeiſes A. 2 Rol. Abr. 
and ſuffers a common Recovery, himſelf being Tenant to the Precipe ; 395. 
this Recovery with a ſingle Voucher, is ſufficient to bar the Eſtate- tail in 
B. becauſe he was actually ſeiſed of that at the Time of the Fræcipe brouglit 
2zainſt him; for his Diſſeiſin did not deveſt his own Eſtate; but only gave 
him a defeaſible Eſtate for Life, which was immediately merged in his 
Remainder, becauſe the Eſtate for Life and his Inheritance could not ſub- 
fiit together at the ſame Time in him. 

Thus we ſee how Eſtates-tail are barred by Recoveries, - and the Uſe of Co Lit. 372. 
the ſingle and double Voucher; and in this Reſpe& the Operation of aa. 
Recovery is correfpondent to that of a Fine; for they are but different: my 
Ways of transferring Eftates-tail for the Security of Purchaſers ; but the . 156. 
Operation of a Fine differs from a Recovery in Reſpect to Strangers who Bro. Tit. 
have Reverſions or Remainders expectant on Eſtates-tail ; for a Fine does Recovery 
wt bar them, unleſs they omit to make their Claim within five Years af- (28, 55.) 
ter their Reverſion or Remainder is to execut- ; but a Recovery reaches 
them immediately, and at the ſame Time bars the Eſtate-tail and all Re- 
verſions and Remainders on Account of this ſuppoſed and imaginary Re- 
compence. 

And as a Common Recovery ſuftered by Tenant in Tail bars all Rever- Moor 158. 
ions and Remainders expeQant, ſo it avoids all Charges, Leaſes and In-Cro. Eliz. 
cumbrances made by thoſe in Reverſion or Remainder, and the Recoveror 2 5 
ſhall enjoy the Land free from any ſuch Charge for ever; as where he in c IsCafe. 
Remainder upon an Eſtate-tail granted a Rem-charge, and the Tenant in , Rol. Abr. 
Tail ſuffered a Recovery ; and it was adjudged, that the Grantee could 496. 
not diſtrain the Recoveror ; for fince the Rent was only at firſt good, be- Moor 154- 
cauſe of the Poſſibility of the Grantor's Remainder coming in Poſſeſſion, .o. 1505 
when that Poſſibility ceaſes by the Recovery of Tenant in Tail, fuch Grant poph. 6, 6. 
muſt then become void. 

* If there be Tenant in Tail, Remainder for Years, Remainder in Fee, « Page 549 
and the Tenant in Tail ſuffers a Recovery; this bars the Remainder for Mod. 110. 


Years as well as the Remainder in Fee. 2 Lev. 30. 

But where & 
Man deviſed Lands to F. S. his Son fer Life, the Remainder to the firſt Son of J. S. and the 
Heirs Male of the Body of ſuch firſt Son, and fo to the other Sons, Remainder to A, and B. for 
their Lives, to ſecure the ſeveral Remainders before limited, J S. ſuffered a Recovery, yet the 
contingent Remainders were not barred, nor the Remainders to A. and B. becauſe the Limitation 
to A. and B being defigned by the Will to preſerve the contingent Eſtates limited to the firſt and 
other Sons of J. F. the Chancery tranſpoſed the Eſtates to preſerve zue Intention ef the Will; 
and therefore the Remainders to 4 and B. were decreed to precede the contingent Fitate, and by 
that Means preſe.ved them from the Recovery, 2 Chan. Caſes 10, 11. Cen and Hayman. 


A | If 
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Cro, Eliz. If a Gift in Tail be made reſerving Rent, and the Donee ſuffers a Re. 


7092 covery, this is no Bar of the Rent, but it remains a collateral Charge on the 
White ver. Land diſtrainable of common Right; for ſince the Tenant in Tail took the 
9 zo. Land ſubje& to that Charge by the original Donation, the Recoveror who 
Mod. 109. claims under him can only have the Eſtate, as he who ſuffered the Recovery 
had it ; therefore if there be a Limitation of a Uſe upon Condition, and the 
Ceſtui que Uſe ſuffers a Recovery; this does not deſtroy the Condition; for 
the Eſtate of him who ſuffered the Recovery being charged with it, he could 
not make his Purchaſer a better Title than he himſelf had. 
Mod, 109. For the ſame Reaſon, if Tenant in Tail grants a Rent-charge, and 
then ſutters a Common Recovery, yet the Land is ſtill chargeable with 
the Rent in the Hands of the Recoveror ; for though the Statute de donis 
renders ſuch Charges void as to the Iſſue, where the Eſtate-tail deſcend; 
according ro the Form of the Gifr ; yet that Statute makes no ſuch Pro- 
viſion for any Perſon who claims the Land by another Title than the 
Gift in Tail, and therefore the Recoveror, who is not compriſed in the firſt 
Donation, muſt take it ſubject to the Charges which lay on it when he pur- 


chaſed it. 
Cro. Eliz. But if there be Tenant for Life, the Remainder to J. S. in Tail, and 
718. J. S. makes a Leaſe for Vears, to commence after the Death of Tenant for 
Pledgard ver 


Life, and the Tenant for Life ſuffers a Common Recovery and vouches J. S. 
this Recovery does not deſtroy the Leaſe for Years, but the Leſſee may fal- 
ſify ſuch Recovery, for the Tenant in Tail cannot avoid his own Charges 
or Leaſe, though he may them granted him in Reverſion or Remainder, 
and the Recoveror cannot aroid them, becauſe he does not claim under the 
Gift in Tail, as the Iſſue in Tail would have done, if the Recovery had not 
been ſuffered, and therefore the Recoveror muſt take it ſubje to the Charges 

of Tenant in Tail. 
Hob. 259. If Baron and Feme be Tenants in Special Tail, the Remainder to 4. 
2 Lev. 27. in Tail, the Remainder to B. in Fee, and the Huſband levies a Fine to 
Ce. in Fee, and then dies leaving Iſſue, the Conuſee takes by the Fine a 
qualified Fee, and ſhall enjoy the Land againſt the Iſſue; but yet upon 
the Death of the Huſband the Wife is again ſeiſed of the Eftate-tail, 
becauſe ſhe being no Party to the Fine could not be barred by it, and 
the Remainders are again reveſted ; and if the Wife ſuffers a Common 
Recovery, either wich ſingle or double Voucher; this ſhall bar the Re- 
mainders in A. and B. becauſe ſhe was ſeiſed of the Tail at the Time of 
the Recovery, and conſequently the Recompence ſhall go to them when 
the Tail is ſpent z but this Recovery does not reach the Intereſt which C. 
took by the Fine, becauſe the Huſband had Power to bar the Intail by 
the Fine, and the Recovery of the Wife cannot transfer that which is 
already given by the Fine; and therefore if the Wife dies leaving Iſſue, 
the Conuſee ſhall have the Land while any Tſſue inheritable to the Intail 1s 
in Being, and when the Iſſue is ſpent, the Recoveror ſhall have the Land 
as they in the Remainder ſhould have had, if the Recovery had not been 

ſuffered. 

* page 550 If Tenant in Tail be attainted of Treaſon, and after ſuffers a Common 
2 Rol. Abr. Recovery, this ſhall not deſtroy the Remainder ; for a Man attainted is not 
394. capable of taking any Thing, but for the Benefit of the King; and conſe- 
Ik Tenant in quently the Recompence in Value muſt go to the King, and he in Re- 
3 * 4 mainder can have no Benefit by it, and without the Remainder-man cannot 
the King be barred; beiides Recoveries being common Conveyances, this Recovety 
gram his j | of 
Land to 
J S. who bargains and ſells it to B. and a Præcipe is brought againſt B, who vouches J. S, and he 
vouches over the common Vouchee ; this is no Bar of the Remainder ; becaufe J. S. was never 
ſeiſed of the Eſtate-tail, but was always a Stranger to the firſt Gift; for the King's Grant gave 
him a qualified Fee, which was the Eſtate he came in to defend, when he was vouched ; and the 


Remainder can never be barred when the Tenant in Tail is not concerned in the Recovery. 2 
Rol Abr. 394. f 


Lale. 
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of the Perſon attainted ſeems to be void, as any other Conveyance of his 
would be, and therefore the Remainder cannot be barred. 

If a Huſband ſeiſed of Land in Right of his Wife for Life, the Remainder 2 Rol. Abr, 
to A. in Tail, the Remainder to B. in Fee, and the Fuſband bargains and 394. 
ſells the Land to F. S. againſt whom a Precipe is brought, who vouches A. 
in Remainder in Tail, and he vouches over the common Vouchee ; this is 
good to bar the Remainder, tho' not the Wife, for here was a legal Tenant 
to the Precipe, and he in Remainder was called in to defend his Eſtate-tail, 
and has Recompence in Value for the Loſs of it, which is to go in Suc- 
ceſſion to B. when the Eſtate- tail fails. 

When Common Recoveries were allowed to be common Conveyances, 
the Judges would no more allow a Recovery than any other Conveyance, %; 96 
to deveſt the King of his Intereſt in the Land, but preſerved his Reverſion — 3 1 
or Remainder, though they ſuffered the Recovery to bar the Eſtate- tail on 372. 
which it depended ; for it were unreaſonable to ſtrip the King of any Part Moor 195. 
of his Revenue upon the Conſideration of an imaginary Recompence ; but 2 . 
yet the Eſtate-tail is barred, becauſe otherwiſe, where the Reverſion or Re-. Taj 44, 
mainder was in the Crown, the Eſtate in the Subject muſt be perpetuated, 
which is againſt the Policy of the Law. | | | 

But in the Reign of H. 8. there was a Statute made to invalidate Re- 34 H. 8. c. 
coveries, even againſt the Iſſue in Tail, where the Reverſion or Remain- 20, 
der was in the Crown; the Intention of the Act was, ro perpetuate thoſe 
Eſtates in Families which the King himſelf had given, or for Money or other 
Confideration, had procured to be given to any Subject as a Præmium tor his 
Services to the Crown; that the Deſcendants of that Stock might never for- 
ſake the Intereſt of the Crown which had ſo liberally rewarded their Ancel- 
tor's Loyalty, that where a generous Emulation of their Actions proved too 
weak a tie to engage them openly in the ſame Intereſt, they might at leaſt 
be prevailed on out of Gratitude and Prudence, not to attempt any Thing to 
the Prejudice of the Crown, from whom they muſt acknowledge they de- 
rived their preſent Support and Splendor ; bnt this Statute does not preſerve 
all Eſtates-tail where the Reverſion or Remainder is in the Crown; but thoſe 
only which were ien by the King hiinſelſ, or (4) procured to be given for /i) As if the 


Money or other Conſideration. King pro- 
cures A. to 
make a Gift in tail to B. by Deed indented and inrolled, the Remainder to the King in Fee in Tail; 
this Intail in B. cannot be docked by a Common Recovery, becauſe protected by the expreſs 
Words of the Statute, Co. Lit. 372, b. But if a Reverfioner or Remainder-man. upon an Eſ- 
tate-tail grant their Reverſion or Remainder to the King, this is no Security to the Iſſue in Tail, 
becauſe the Eſtate - tail was neither of the Gift or other Proviſion of the King, and conſequently 
not within the Act. 2 Co. 15. Wiſeman's Caſe, Ms. 195, Yelv, 149. S. C. 80 if the Re- 
verfion on an Eſtate-tail deſcend to the King from. any collateral Anceſtor ; this does not bring 


the Eſtate-tail within the Protection of the AQ, for the Intail muft be created by the King, and not 


by a Subject, though the King be his Heir; for the AR ſpecifies only Gifts made # Subjefs, and 
none can have Subjects but the King; nor is it ſufficient within the AR, that the King creates 
the Eftate-tail himſelf, but the Reverſſn muſt continue in the Crown 3 for whenever he grants that 
over, the Eftate-tail, though originally of the Gift of the King, is out of the Protection of the 
act, and ſubject to a Common Recovery, becauſe the Statute only preſerves them where the 
Reverſi on is in the King. Co. Lit, 372. Donee in Tail of the Gift of the King, the Reverſion 
being in the Crown, makes a Gift in Tail, the ſecond Donee ſuffers a Common Recovery ; and 
twas reſolved by eleven Judges, 13 Car. 1. that his Iſſue was not within the Privilege of 34 
H. 8. c. 20, for his Eſtate, as far as it could, diſaffirmed the Reverſion of the King, though it 
could not take it out of him, and his Poſſeſſion was injurious to the Eſtate given by the King, 
8 therefore no Colour to allow it the Protection of that Act. 2 Jon. 250-1, Earl of Ormond's 
aſe. 


* Hl, 8. gave Lands to Mich. Stanhope and his Wife, and the Heirs of their“ Page 551 
Bodies, in Conſideration of Services; Mich. died, and his Son and Heir Raym. 288, 
petitioned the Queen to grant the Reverfion to ſome Perſons in Fee, to the ; ak ys 
intent that he might make a Leaſe for ninety-nine Years by way of Mort- 22 22 2 
gage, and entered into a Recognizance to the Queen, conditioned that Banbridg-. 


nothing ſhould be done whilſt the Reverſion was out of the Crown, 
preju- 
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prejudicial to the Queen, and accordingly the Queen conveyed the Re. 
verſion to the Lord Burleigh and Sir Walter Mildmay in Fee; then the 
Son made a Leaſe for ninety-nine Years, and ſuffered a Recovery, and 
then the Truſtees reconvey to the Queen; and it was reſolved, 1½, That 
the Grant of the Queen was good: 20%. That during the Time the Rever- 
ſion was out of the Crown, the Son was not reſtrained from aliening within 
34 H. 8. c. 20. and fo the Recovery good to bind the Iſſues; but a Fine or 
Recovery after the Regrant to the Queen would not have been good to bind 
the Iſſue, as it ſeems, becauſe that Act doth not require that the Reverſion 
thould always continue in the King; but it ſufficeth if it be in him at the 
Time of the Fine levied, or Recovery ſuffered. 
Raym. 260. Rich. 3. By Letters Patent gave ſeveral Lands to the Early of Der), 
200, 1 and the Heirs Male of his Body, in Conſideration of great Services to 
yt bo the Crown, Ec. afterwards by a Private Act made 4 Jac. 1. ſeveral Al- 
250, Cc. terations were made in this Eſtate, as that Charles, then Earl of Derby, 
Earlof ſhould hold and enjoy them for his Life, and after his Death to James his 
Derby's Caſe, Son and Heir apparent, and the Heirs Male of his Body, and ſo to the 
. ſecond, third, c. and ſeventh Son of Earl Charles, and then to ſeveral 
id others in Tail-Male, who by the Limitation of the Letters Patent would 
have ſucceeded to the Eſtate upon Failure of Iſſue Male of Earl Chaz les, 
with Power for Earl Charles, and the Sons ſucceſſively, ro make Leaſes 
for Lives or Years, and Jointures for Wives ; after Earl Charles's Death, 
his Son Ear] James levied a Fine of theſe Lands, and ſold them to 2 
Stranger; yet upon Special Verdict in Ejectment brought after his Death 
by his Son, it was reſolved by all the Judges of England, in the Exche- 
quer-Chamber, except Three, that the Fine was no Bar, for that the 
Reverſion continued in the Crown, and that theſe Eſtates given by 
4 Fac. 1. were no new Eſtates, but all within the Compaſs of the firlt 
Eſtate-tail created by the Letters Patent, and only a Diſtribution of the 
En;oyment of them, and all to the ſame Perſons who would have been 
intitled under the Letters Patent; and the Power to make a Leaſe was, with 
Conformity to the Power of Tenant in Tail ; and that to make Jointures 
was but in Lieu of Dower ; beſides, there was a Saving to the King, and 
all other Perſons, all ſuch Rights, Ac. ſo as the Prerogative of the King, 
by his Reverſion, ro reſtrain the Tenant in Tail from barring his Iſſucs, 
was ſaved, and the eighth and ninth, and all other Sons inheritable by 
virtue of the Intail ler in, though the Firſt, Wc. and Seventh only were 
named, and the Alterations, were only in Accidents, not in the ſubſtantial 
Parts of the Limitations, and fo within 34 H. 8. e. 20. 

When Men obſerved the Effect of Recoveries, and that they were 
conſtrued by the Judges, not only to transfer Eſtates- tail, but even Re- 
verſions and Remainders dependant on them, except thoſe veſted in the 
Crown ; they began to grow as uneaſy under this Liberty, as they for- 
merly were under the Reſtriction of the Statute de donis ; for they 
thought it very ſevere, that they could not carve what Eſtate they pleaſed 
out of their own Inheritance, without any other Security for the Reverſion 
they reſerved to themſelves than the Generoſity or Promiſe of the Donee. 
Hence we find Men themſelves endeavouring to create Perpetuities, by 
annexing Conditions of their own Invention, and reſtrainjng their Donces 
from Alienatmg, under the Penalties of loſing their Eſtates; but the 
Judges had ſo long ſtruggled with Perpetuities, and found them ſo much 
againſt the Intereſt of the long Rove, and of the whole Nation in gene- 

Pages 52 ral, as a great Diſcouragement to Induſtry, that they conſtantly con- 
Co. 84. demned all thoſe Settlements which came before them, and not only re- 
S ſolved that a Common Recovery is inſeparably incident to an Eſtate-tail, 
— a . but that it is an undeniable Argument againſt any Settlement, if it be 


Co Li. 224. found 
Mn, 72. 


Aa = 2 - ee. . JD ECP 


ys wy „„ Hf 


FINES anv RECOVERIES. 


found eo tend to a Perpetuity, and in ſuch Caſe a Recovery has been 
allowed to bar them. 

But in Caſe of an executory Deviſe, which is to veſt upon a Contingency Cro, Jac. 
o happen within a Life in Being, there a Common Recovery will not bar 591. 
ſuch future Intereſt ; as if Lands be deviſed to A. and his Heirs, and if he Fm. 237+ 
lies without Ifſue, living B. then to B. and his Heirs; in this Caſe, if A. 7 _ 2 
ſuffers a Common Recovery, and dies without Iſſue in the Life of B. this 384 1 
Recovery ſhall not bar the future Intereſt of B. for B. by the Deviſe had Lev. 12. a 
only a Poſſibility, and no prefent Intereſt, and the Recompence in Value vide Tit. 
cannot go to thoſe who were neither Parties to the Recovery, nor had any eviſe, 
ſntereſt in the Land at the Time of the Recovery ſuffered ; nor is there 
any Danger of the Perpetuity in this Caſe, becauſe here the future Intereſt 
of B. muſt veſt on a Contingency which is to happen within the Compaſs of a 


Life in Being. + + It was (aid 

in this Caſe, 
if the Perſon to whom the executory Deviſe is limited, come in as Vouchee, in a Common Re- 
covery, that his Poſhbility is thereby given up, and his Heir barred. Vide Fearne's Eſſay on Con- 
tingent Remainders, third Edi tion, 307, 


If Lands be given to J. S. and his Heirs, as long as B. has Iſſue of his Cro. Jac, 
Body, J. S. by Recovery ſhall not bind him that made the Gift, but that 593: 
upon the Death of B. without Iſſue of his Body, the Lands ſhall revert to 
the Donor, for that the Donor had no Intereſt in the Land, for there can 
be no Fee upon a Fee; and a Common Recovery againſt Tenant in Fee- - 
imple ſhall never bind any collateral Title or Poſſibility, becauſe the Re- 
compence cannot go to thoſe who had no Intereſt in the Land. 

80 if the Mortgagee in Fee ſuffers a Recovery, this ſhall not bind the Palm, 135. 
Mortgagor's Right of Entry upon Performance of the Condition; but in Ctro. Jac- 
theſe Caſes, if the Donor or Mortgagor had been Parties to the Recovery, 393 
then their Right had been bound, not only on Account of the Recompence ; 
but becauſe they are eſtopped by the Recovery to claim the Land againſt the 
Recoveror, or his Heirs, when they were called in before the Judgment to 
defeat his Title, but could not do it. 

If Lands be given to the Uſe of A. in Tajl, Remainder to B. provided 2 Lev. 26, 
that if there be a Failure of Iſſue Male of the Body of A. that F. ſhall have Mod. 108. 
a Rent-charge out of the Land; A. makes a Leaſe of the Land for 100 fon and 
Years, and then ſuffers a Recovery ; it was adjudged, that this contingent 146 and 
Rent was barred, and that J. S. thould not charge the Land during the; _—_ 274, 
Term, for this Grant is ſubſequent to the Eftaer-tail, and cannot take Effect 287, 292. 
till the Determination of that, and then conſequently can iſſue out of the 
Remainders when they commence and execute; therefore if the Recovery 
bars the Remainders dependant on the Eſtate- tail, it muſt alſo deſtroy all 
Charges which are to ifſue. out of them ; for when by the Recovery it be- 
comes impoſſible that the Remainders ſhould ever execute, the Rent-charge 
muſt neceſſarily be loſt, which is to iſſue out of thoſe Remainders when 
executed. 

If Tenant in Tail levies an erroneous Fine, and the Conuſee ſuffers a poor 465, 
Common Recovery, in which the Tenant in Tail comes in as Vouchee ; Cro. Els. 
Recovery ſhall bar the Tenant in Tail and his Ifſue of a Writ of Error to 388. 
reverſe the Fine, and the Recoveror may plead the Recovery in Bar of the 2 
Writ of Error; for, ſince the Tenant in Tail by coming in as Vouchee is C.. 
barred of all Rightor Title which he can have to the Land, the Writ of ; 
Error, which is but a Means to reſtore him to his Right, muſt likewiſe be 
barred, fince the Recovery has left him no Right to be reſtored to. 


(D) Of 
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*Page 353 (D) Of erroncous and void Liccoveries, who may 
avoid them, and 3g what Method. 


Rol. Abr. IT is already obſerved, that a Pecovery ſuffered by an Infant in Perſon 


742. ſhall not bind him; but though he may avoid it, yet it cannot be done 
— 1 by an Entry in pais, but by Writ of Error, and this too during his Mi- 


731. nority; for the Judgment cf the Court being on Record muſt be ſet aſide, 
by an Act of equal Notoriety; but an Infant may avoid a Recovery by 
Writ of Error, as well where he comes in as Vouchee, as where he is Te- 
nant to the Precipe ; for tho! ſtrictly ſpeaking the Recovery is not againſt him 
where he is not Tenant to the Precipe, yet for the greater Security of the 
Purchaſer, and to ſtrengthen the Recovery by the Uſe of the donble 
Voucher, the Perſon, who really has the Right to the Land in Demand, 
comes in as Vouchee, and. then by vauching over the common Vouchee, 
has one Recompence far all his Titles; and conſequently, if he be the Per- 
ſon that really loſes the Land, he ought in Reaſon to reverſe the Recovery, 
as well where he comes in as Vouchee, as where he is ſeiſed of the Land, 

| and is Tenant to the Ræcite. | 

Rol. Abr. If. Tenant in Tail within Age comes in as Vouchee by Attorney in a 

755: 796. common Recovery, he in Remainder may aſſign this for Error, for he is 

a dry ang Party in (a) Intereſt to the Recovery; and where a Man's: Intereft is bound 

the imme. by another's. AR, it is but reaſonable he ſhould: be allowed to free himſelf 

diate Inte- from the Miſchief of it by taking Advantage of any Error in it. 


reſt, for 


where a Writ. of Error was brought in B. R. to reverſe a common Recovery, and there was a 
Seire facias iſſred againſt all the Tertenants, and they made a Default; though the Recovery was 
reverſed, yet it appearing. aſterwards that the Plaintiff in the Writ of Error had no Title, there 
being a Remainder-Man before him, the Court reverſed their former Reverſal, 5 Mod. 196, 


Cro, Eliz. 2, If H. be Tenant in Tail, the Remainder to B. and A. ſuffers an erroneous 
3- Lord Recovery, and the common Vouchee releaſes to the Recoveror ; yet if 4. 
— and q ies without Iſſue, B. may, notwithſtanding the Releaſe, reverſe it by Writ 
ef of Error, for th Vouchee is only called in for F d as he 
Winehefer, of Error, for the common Vouchee is only called in for Form; and as he has 
really no Intereſt in or Title to the Land; fo realiy neither does he make 
any-Recompence to the Perſon that loſes the Land; and therefore it were 
unreaſonable to carry the Notion of the imaginary Recompence ſo far as to 
ſuppoſe him a rea! Sufferer, and thereby giving him the Privilege of ſetting 
aſtle a Conveyance by which he is no way affected. 
2 Saund. 94, In a Writ of Error to reverſe a Recovery ſuffered by an Infant, who ap- 
95 peared by Guardian, the Error aſſigned was in the Entry of his Admiſſion 
Mod. 43. by Guardian, wiz: Concefſ. eſt per Curiam h'c quod A. B. ſeguatur pro J. S. 
2 and Armig. qui infra tab exiſtit ut Gardianus prædict. J. S. whereas it was ob- 
Sid. 405 jetted. that ſince the Infant was Tenant to the Writ, it ought to have been 
Vent. 532. entered, that the Guardian was admitted to defend for the Infant; but his 
Keb. 627. Exception was diſallowed, becauſe the Words ad ſequend. for the Infant 
See 2 Danv. ſignify the ſame with a defendend. for the Infant; for ad-ſequend.'is to fol- 
85 272. low and attend the Buſineſs and Suit of the Infant; and the Guardian be- 
Fitzgib. 2, ing aſſigned to do that, muſt likewiſe have been aſſigned to take Care of, 
114. or take upon him the Defence of the Infant's Suit. ä 
$ Mod. 25. 
9 Mod. 103. 153, 12 Mod. 1, Gilb. E Fep. 16. Ld, Raym. 113, 232, 600, Vern. 467. 
Eq. Caf. Abr. 283. Stra. 445. 2 Stra. 105. Will, Rep. 536. pl. 156. 2 Will. Rep. 119, 
244, 297. Pl. 80. 387, $19, 549. pl. 180. (643.) pl. 202. 3 Will. Rep. 206; pl. 51. 208, 235. 


In a common Recovery the Writ of Error bears Date 1 Martii 9 Eliz. 
ret. die Lune in quarta ſeptimana Quadra geſim proxim' futur, the firſt Day 
ef March being that Year the firſt Day of Lent ; the Recovery paſt in the 

uſual 


; 
l 
t 
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* uſual Form that Lent ; and in a Writ of Error to reverſe it, the Error aſ- *Page554 
ſigned was, that the Words rox im futur ſhould be referred to Quadrageſim, 
and then the Writ of Entry was not returned till Monday in the fourth 
Week of Lent, 8 Eliz. which was the Lime the Tenant was to appear; 
and conſequently this Recovery muſt be void, becauſe here was Judgment 
upon a Voucher, and a Recovery in Value, before the Writ was returned, 
before which the Court has no Power to proceed ; but it was anſwered and 
reſolved, that ſince proxim' futur were not written at large, they may be 
indifferently applied either to die Lune, by ſuppoſing them to ſtand for 
proximo futuro, or to quart ſeptimand, by ſuppoſing them to ſtand for 
jroxima futurd ; and where Words abbreviated may be indifferently refer- 
red, it 15 but reaſonable to give them ſuch a Relation, as will beſt ſupport 
the Recovery, which is but a voluntary Convezance, ut res magis waleat 
quam pereut; but if the Words had been at large proxime future, then they 
muſt neceſſarily be referred to Quadrageſimæ, and then the Objection had 
been good, and the Recovery for that Reaſon niuſt have been void. 

In Error to reverſe a Recovery, the Errors aſſigned were, 1. That the poph. 23. 
Writ of Entry was brought of an Advowſon of a Rectory, and alſo of a 
Rent iſſuing out of the ſame Rectory, which was @ bis petitum, and there- 
fore the Writ vitious ; but this was diſallowed, becauſe the Advowſon and 
ReQory are diiferent Things; for he that has the Advowſon has only the 
Right of Preſentation, but he that has the Rectory has the Profits of the 
Church, out of which the Rent iſſues; and conſequently there can be no 
bis petitum in this Caſe, becauſe by the Demand of the Advowſon of the 
ReQory, and of the Rent iſſuing out of the ReQory, the Demandant re- 
covers more than by a Demaud of the Rectory only. Another Error aſ- 
ſigned was in the Demand of a Rent or Penſion of four Marks iſſuing out 
of the Rectory. which is ſo uncerrain a Demand, a Penſion” being a dif- 5 Co. 41. a. 
ferent Thing from a Rent, and recoverable in the Spiritual Court; but Pop. 23. 
this too was diſallowed, becauſe it is plain there is but one Sum of four 
Marks demanded; and the Penſion or Rent muſt be ſynonymous here, be- 
cauſe they are demanded as iſſuing out of the Rectory; and therefore the 
Penſion cannot be in Nature of an 1 which charges the Perſon only, 
becauſe it is expreſly to iſſue out of the Rectory. 

Ina Writ of Error to reverſe a common Recovery, the Error inſiſted on giq. 273. 
was, that the Warrant of Attorney of the Vouchee bore Date before the Lev. 140. 
Summoneas ad Warrantizand. iſſued, yet the Judgment was affirmed, becauſe Raym. 20. 
the Vouchee may come in, if he will, before the Summoneas ad Warranti- A* ; 8 
zand. and make his Attorney; and therefore, to ſ. pport the common R- 90 
covery, it ſhall be preſumed the Vouchee was preſent in Court and ap- 
pointed his Attorney; and ſo the Dedimus for the Warrant and the Sum- 
none as ad Warrantizand. void. i 

In a Quare Impedit the Plaintiff intitles himſelf to an Advowſon by a Re- 2 Mod. 70. 
covery ſuffered by Tenant in Tail, in pleading which Recovery he al- Halemarand 
led ges two to be Tenants to the Fræcipe, but doth not ſhew how they came Blackwell: 
to be ſo, or what Conveyance was made to them, by which it may appear 
that they were Tenants to the Præcipe; and. after Search of Precedents as 
to the Form of pleading- common Recoveries, the Court inclined that it 
was not well pleaded, but delivered no Judgment. 

Recoveries thall be good without the Surrender of the Leſſee for Life. 14 Geo: 2. 


C. 20. 


Purchaſes in Poſſeſſion, after twenty Years, may give Evidence of a Re- 14 Geo. 2. 
coyery by the Deed creating the Tenant to the Precipe. c. 20. ſ. 4, 

After twenty Years a Recovery ſhall be good though the Deed be 14 Geo. 2. 
loft, Ee. e. 20. ſ. 5. 

A Deed, c. executed the ſame Term, ſhall be good to make a Tenant 14 Geo. 2. 
to the Fræcipe. c. 29.1, 6. 


Forcible 


*rg:55s * Forcible Entry and Detainer. 


gs Common Law, it a Man had a Right of Entry in him, he wa; 
Juſtice 29). permitted to enter with Force and Arms, and to detain bis Poſſeſſion 
Lamb. 135. by Force, where. his Entry was lawful ; this created great Inconveni- 
Crom. 70. ence by arming the Tenants of the Lords, and in a Manner incouraging 
a. b. them in Miſchief, who were always too forward in Rebellions and Con- 
tent ions in their Neighbourhood ; alſo it gave an Opportunity to powerful 
Men, under the Pretence of feigned Titles, forcibly to eject their weaker 
Neighbours ; therefore it will be neceſſary to ſet down and conſider, 


(A) The ſeveral Statutes made relating to this 
Subjen. 555. 

(B) TUhat ſhall be a fozcible Entry and Detainer 
within theſe Statutes. 558. 

(C) Of the Nature of the Poſleſſions with refpect 
to which once map be guiltp of a fozcible Entry 
oz Detainer. 559. ä 

(D) Chat Perſons map be guiltp thereof, 560. 

(E) CUhat ought to be the Fozm of a Kecozd 
grounded upon theſe Statutes. 561. 

(F) Of the awarding of Reſtitution, by whom and 
in what Manner; and herein of the Nature of 
the Poſteſſions, and to whom ſuch Keſtitution 
1s to be made $563. 

(6) CUhat ſhall be a Bar oz Stap to ſuch Award 
of Reſtitution ; and herein of ſuperſeding and 
ſetting it aſide after it is executed. 564. 


—_— 
* 


— 


(A) The ſeveral Statutes made relating to this 
Subject. 


Pow. 86. Y the 2 Ed 3. cap. 3. called the Statute of Northampton, it is pro- 
Upon this vided, © That no Perſons, but the King's Miniſters, ſhould ride 
Statute there armed, by Night or Day, under Pain of loſing their Arms, and their 


was a Writ 4 - g 
formed to — Bodies ro be impriſoned.“ 


take and ap- 
praiſe the Arms of ſuch as rode armed, and alſo to take and impriſon their Bodies ; for which 


wide P. N. B. 249. But this was no ſufficient Proviſion againſt the Entering and Detaining Poſ- 
ſeſſion by Force. | 5 | 
By 
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By the 5 R. 2. cap. 8. it is provided, That none from thenceforth Page 556 
« ſhould make any Entry into any Lands and Tenements, but in Caſes nis Statute 
« where Entry is given by the Law; and in ſuch Caſes not with ſtrong gave no 
Hand, nor wich Multitude of People, but only in a peaceable and eaſy ſpeedy Re- 
« Manner ; and if any Man from thenceforth ſhould do to the contrary, medy, leav- 


« and thereof be duly convict, he ſhould be puniſhed by Impriſonment of 3 
« his Body, and thereof ranſomed at the King's Will.“ the common 
Courſe of 


Proceeding by way of Indictment or Action, and made no Proviſion at all againſt forcible De- 
tainers. 

By the 15 R. 2. cap. 2. it is enacted, That the ſaid Statute, and all This Statute 
« others made againſt forcible Entries, Ic. ſhall be duly executed; and gives no Re- 
« farther, that at all Times that ſuch forcible Entries ſhall be made, and . againft 
« Complaint thereof cometh to the Juſtices of Peace, or to any of them, — wo "z 
« that the ſame Juſtices or Juſtice rake ſufficient Power of the County, and forcible De- 
go to the Place where the Force is made; and if they find any that hold tainer after a 
6 Puch Place forcibly, after ſuch Entry made, they ſhall be taken and put Peaceable 
4 into the next Gaol, there to abide convict by the Record of the ſame . jeg 
« Juſtices or Juſtice, until they have made Fine and Ranſom to the — 5 
„King; and that all the People of the County, as well the Sheriff as guilty of 
« others, ſhall be attendant upon the ſame Juſtices, to go and aſſiſt the both a for- 
« ſame Juſtices to arreſt ſuch Offenders, upon Pain of Impriſonment, and eible Entry 


« to make Fine to the King ; and in the ſame Manner it ſhall be done — 


« of them that make ſuch forcible Entries in Benefices or Ofhce of Holy — ee A 
« Church.” removed be- 
| fore the 


coming of a Juſtice of Peace ; neither does it give the Juſtice any Power to reſtore the Party to 
his Poſſeſſion, nor inflict any Penalty on the Sheriff for diſobeying the Precepts of the Juſtices in the 
Execution of the Statute, 


By the 8 H. 6. cap. 9. it is enacted, That from henceforth where an 
« doth make any forcible Entry in Lands and Tenements, or other Poſſeſ. 
„ ſions, or them hold forcibly after Complaint thereof made, within the 
« ſame County where ſuch Entry is made, to the Juſtices of the Peace, or 
to one of them by the Party grieved, that the Juſtices or Juſtice ſo 
« warned within a convenient Time, ſhall cauſe, or one of them ſhall cauſe, 
the ſaid Statute to be duly executed, and that at the Coſts of the Party 
« ſo grieved.” 

by the ſaid Statute it is further enacted, That though ſuch Perſons 
making ſuch Entries be preſent, or elſe departed before the coming of 
the ſaid Juſtices or Juſtice, notwithſtanding the ſame Juſtices or Juſtice, 
in ſoine good Town next to the Tenements ſo entered, or in ſome other 
convenient Place, according to their Diſcretion, ſhall have and either of 
them ſhall have Authority and Power to inquire by the People of the 
* fame County, as well of them that make ſuch forcible Entries in Lands 
and Tenements, as of them which the ſame held with Force; and if it 
be found before any of them, that any doth contrary to this Statute, 
then the ſaid Juſtices or Juſtice ſhall cauſe to reſeiſe the Lands and Te- 
* nements ſo entered or holden as aforeſaid, and ſhall put the Party, fo 
put out, in full Poſſeſſion of the fame Lands and Tenemenrs ſo entered 
or holden as before.” 

And it is further enacted by the ſaid Statute, That when the ſa+1 
* Juſtices or Juſtice make ſuch Inquiries as before, they ſhall make, or 
one of them ſhall make, their Warrants and Precepts to be directed 
„to the Sheriff of the ſame County, commanding him, of the King's 
„ Behalf, to cauſe to come before them, and every of them, ſufficient 
and indifferent Perſons, dwelling next about the Lands fo entered as 
before, to inquire of ſuch Entries; whereof every Man which ſhall 
* be impanelled to inquire in this Behalf, ſhall have Land or Tene- 


ment 
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e ment of the yearly Value of forty Shillings by the Year at the 
Page 557 © * leaſt, above Reprizes ; and that the Sheriff return Iſſue upon every of 
them; at the Day of the firſt Precept returnable twenty Shillings, and 
at the ſecond” Day forty Shillings, and at the third Time an hundred 
“ Shillings, and at every Day after the double; and if any Sheriff or Bai. 
* It within a Franchiſe, having Return of the King's Writ, be ſlack and 
make not Execution duly of the ſaid Precepts to him directed to make 
* ſuch Enquiries, that he iliall forfeit to the King twenty Pounds for every 
Default, and moreover ſhall make Fine and Ranſom to the King; and 
* that as well the Juſtices or Juſtice aforefaid, as the Juſtices of Aſſiſes, 
* ſhall have Power to hear and determiue ſuch Defaults of the faid Sheriffs 
and Bailiſts at the Suit of the King, or of the Party grieved, c. 
And tt is further enacted by the ſaid Statute, © That Mayors, Juſtices 
or Juftice of the Peace, Sheriffs and Bailifls of Cities, Towns and Bo- 
« roughs, having Franchiſe, have in the ſaid Cities, Towns and Boroughs, 
like Power to remove ſuch Entries, and in other Articles aforefaid, riſing 
« within the fame, as the Juftices of Peace and Sheriffs in Counties and 
« Countries aforeſaid have. 4 
Note; this hut it is provided by the ſaid Statute, © That they who keep their Poſ- 
Statute alſo « ſeſſions with Force, in any Lands and Tenements, whereof they or their 
_— * Anceſtors, or they whoſe Eſtate they have in ſuch Lands and Tenementz, 
pegs we x2. have continued their Poſſeſſions by three Yeats or more, be not endama- 
wet Piſtin, Sed by Force of this Statute. 
or Attion of 
Treſpaſs, to recover the treble Damages, to which if the Defendant pleads Matter in Bar, he 
muſt alfo traverſe the Force; but if the Matter in Bar be found for the Defendant, ſo that he hath 
gbod Title at Law, the Detendant is excuſed from the Force, for the Plaintiff cannot recover in 
the Action if he hath no Right; but ii the Plaintiff prevails, then the Force muſt be inquired of, 
and treble Damages aſſeſſed to Plaintiff; but a Perſon is puniſhed criminally for entering with 
Force even where he has a Right, though not for peaceably detaining a Poſſeſſion by Force, eſpe- 
* if = ” held it for three Years in Quiet, F. N. B. 249, Bro. Tit. Force 5, 11, 29. 17 
. 7. 17. b. 1 


1 


— —ê— — — — „* — 


+ The Juſtices of Peace muſt ſet the Fine, and they muſt do it before they commit the Offen- 
der, though they may take a reaſonable Time to confider of it. If no Fine is ſet by the Juſtices, 
and the Offender is committed, B. R. cannot ſet the Fine, but will quaſh the Conviction, Rex 
verſus Elwel/, Stra. 794. Ld. Raym. 1514. 


By the 31 Eliz. cap. 11. the Proviſo in the above Statute is farther en 
< forced and explained, by which it is declared and enacted, That no 
« Reſtitution upon any Indictment of forcible Entry, or holding with Force, 
* be made to any Perſon, if the Perſon ſo indifted hath had the Occupa- 
« tion, or been in quiet Poſſeſſion for the Space of three whole Years to- 
«« gether next before the Day of ſuch Indictment ſo found, and his Eſtate 
« therein not ended, which the Party indicted may alledge for Stay of 
« Reſtitution, and Reſtitution to ſtay till that be tried, if the other will 
„ deny or traverſe the ſame ; and if the ſame Allegat ion be tried againſt 
« the fame Perſon iv indicted, he is to pay ſuch Coſts and Damages to the 
other Party, as ſhall be aſſeſſed by the Judges or Juſtices before whom 
« the ſame ſha!l be tried; the ſame Coſts and Damages to be recovered and 
“ levied, as is uſual for Coſts and Damages contained in Judgments upon 
other Actions. 1 | 

By the 21 Fac. 1. cap. 15. it is enafted, «© That ſuch Judges, Juſtices 
« or Juſtice of the Peace, as by reaſon of any Act or Acts of Parliament 
then in Force, were authorized and enabled upon Enquiry, to give 
« Reſtitution of Poſſeſſion 13179 Tenants, of any Eſtate of Freehold of their 
„Lands or Tenements which ſhall be entered upon with Force, or from 
them with-holden by Force, ſhall by reaſon of that Act have the like and 
e the ſame Authority and Ability from thenceforth (upon Iadictment of 
* {ſuch forcivle Entries, or ſorcible Wich-holding before them duly found) 

ce do 
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« to giye like Reſtitution of Poſſeſſion unto Tenants for Term of Years, 
« Tenants by Copy of Court-Roll, Guardians by Knights-Service, Tenants 
« by Elegit, Statute-Merchant and Staple, of Lands or Tenements by 
« them ſo holden, wkich thall be entered upon by Force, or holden from 
« them by Force. 


— 


* (B) CUhat ſhall be a fozcib'e Entry and Detainer « 


| BL he 
within thele Statutes. age 558 


Forcibly Entry muſt regularly be with a ſtrong Hand, with unuſual N pc, 38. 
A Weapons, or with Menace of Life or Limb. Dalt. 300. 
Ce _— Hawk, P. C. 


G 145. 

If a Man enters peaceably into an Houſe, but turns the Party out of Wo 
Poſlefſion by Force, or by Threats frights him out of Poſſeſſion, this is a Hawk B. c 
forcible Entry. 145, 146. 
: : ET Bur threat. 
ening to ſpoil his Goods, or deſtroy his Cattle, if he will not quit his Poſſeſſion, will not make .a 
forcible Entry, Bro, Tit. Dureſs 12, 16, Inſt. 257. 


If a Houſe be bolted, it is forcible to break it open, but it is not ſo to 2 Rol. Rep. 
(a) draw a Latch and enter into the Houſe ; and if a Man, whoſe Entry is 2. 


lawful, ſhall entice the other out of the Houſe and enter, the Door being & —— A 35. 
70. 4, 


open or only latchr, his Entry is juſtifiable. (a) Noy 136, 


137. cont, 
who ſays, that there can be no entering if the Door be latched ; wide x Hawk, P.C. 145. cont, whe 


ſays, that ſuch an inconſiderable Circumſtance as this, which commonly paſſes between Neigh- 
bour and Neighbour, will never bring a Man withing the Meaning of thoſe Statutes ; and it hath 
been holden, that an Entry into a Houſe through a Window, or by opening a Door with a Key, 
is not forcible, Lamb. 143. 1 Hawk. P. C. 145. 2 Rol. Rep. 2. 


If one find a Man out of his Honſe, and forcibly with-hold him from, Hauk. 
returning to it, and ſend Perſons to take peaceable Poſſeſſion thereof in the P. C. 145. 
Party's Abſence, this, by ſome Opinions, fays Hawkins, is no forcible En- 
try, in as much as he did no Violence to the Houſe, but only to the Perſon 
of the other; but he himſelf is of a contrary Opinion, for though the Force 
be not actually done upon the Land, nor in the very A& of Entry, yet 
ſince it is uſed with an immediate Intent to make ſuch Entry, and the 
Manner of doing of it only prevents the Oppoſition, it cannot be ſaid to 
be without Force, which, whether it be upon or off the Land, ſeems equally 
within the Statute. | 

If a Man enters to diſtrain for Rent in Arrear with Force, this is a Bridg. 175 
forcibly Entry, becauſe though he doth not claim the Land itſelf, yet he 20 H. 6. 1 l. a. 
claims a Right and Title out of it, whick by theſe Statutes he is forbid to Crom. Juſt. 
exert by Force; but if a Man hath Right to Lands, and rides over them — Re 
with Company armed to Church or Market, without expreſſing any Intent 
to claim it, this 1s no forcible Entry, becauſe his Actions ſhall be interpreted 
according to his Intent; but if a Man that has a Rent be reſiſted from his 
Diſtreſs by Force, this is a forcible Diſſeiſin of the Rent, for which he may 
recover treble Damages in an Aſſiſe, or may fine and impriſon the Party; 
but he cannot have a Writ of Reſtitution, for though the Statute gives Re- 
medy by Fine and Impriſonment for the unjuſt Force that is offered to any 
Perſon's Right, yet it doth not give the Juſtices Power to reſeiſe the Rent, 
but only the Lands and Tenements themlelves ; and therefore no Writ of 
Reſtitution can be awarded, 

| A Man 
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>Rol.Rep.2. A Man may be guilty of a forcible Entry in a Dwelling-houſe, though 
Perk. 45. there be no Body in the Houſe at the Time; and ſo he may by an Entry 
Crom. Juſt. into Lands where any Perſon's Wife, Children, or Servants are upon the 
oy : Lands to preſerve the Poſſeſſion; becaufe whatfoever a Man does by his 
ag, A Agents is his own Act, but his Cattle being upon the Ground don't preſerye 
his Poſſeſſion, becauſe they are not capable of being ſubſtituted as Agents, 
and therefore their refiding upon the Land continues no Poſſeſſion. 
*Page 559 lf ſeveral do come in Company where their Entry is not lawful, and all 
Lalit, 303. of them, faving one, enter in a peaceable Manner, and that one only uſe 
g Co. 67, Force, it is a forcible Entry in them all, becauſe they come in Com 
I12, 115. to do an unlawful Act; and therefore the Act of the one is the Act of them 
de 1 4, all, and he is preſumed to be only the Inſtrument of the Reſt; but other- 
315. 1% ile it is where one had a Right of Entry, for there they only come to do 
Co. Lit. 157. a lawful Act, and therefore it is the Force of him only that uſed it. 
2 H.. 16. b. If divers enter by Force to the Uſe of A. and 4. afterwards agrees to it, 
20 H. 6. 11. a. this makes it a Difſeiſin in A. but not a forcible Entry within the Statute, 
Cromp. Juſt. becauſe the Statute doth not punith an Agreement, but only the Force and 
oz Violence of an actual Entry. 
Hawk p. C. If he, who hath an Eſtate in Land by a deſeaſible Title, continues with 
147. Force in the Poſſeſſion thereof, after a Claim made by one who had a Right 


5 7. 
n of Entry thereto, he ſhall be adjudged to have entered forcibly. 
Cro. Jac. The ſame Circamſtances of Violence or Terror, which will make an 
199. Entry forcible, will make a Detainer forcible alſo; from whence it follows, 


mary Jon that whoever keeps in the Houſe an unuſual Number of People, or unuſual 

— PC Weapons, or threatens to do ſome bodily Hurt to the former Poſſeſſor, ii 

146. he dare return, ſhall be adjudged guilty of a forcible Detainer, though no 
Attempt be made to re- enter; and it hath been ſaid, that he alſo ſhall 
come under the like Conſtruction, who places Men at a Diſtance from the 
Houſe in order to aſſault any one who ſhall make an Attempt to enter into 
it ; and that he alſo is in like Manner guilty, who ſhuts his Doors againſt a 
Juſtice of Peace coming to view the Force, and obſtinately refuſes to let 
him come in; but it is faid, that a Man ought not to be adjudged guilty 
of this Offence for barely refuſing to go out of a Houſe, and continuing 
therein in Deſpite of another. 

Dalt, 3or. If a Man holds the Poſſeſſion by Force, though his Entry was peaceable, 

Yelv- 99, the Juſtices may remove him, if he had no Right to enter; but where the 

n Jac, Entry is at firſt peaceable and lawful, there, whether the Juſtices may re- 

151. move a forcible Detainer, where it hath not been peaceably held for three 

Sid. 97, 414. Years, is a Queſtion ; for that the Juſtices are not Judges of the Right, 

H. P. C. 149: but of the Potlefſion only; and if a Man be got peaceably into his own, it 

833 ſeems he may defend it by Force; and where the Jury have found guoad 

© 51. the Entry Igroramus, and guoad the Detainer billa vera, ſuch Indictment 

5 8 hath been quaſhed, and the Reſtitution granted upon it ſer afide, and a Re- 
ſtitution awarded. 

Dalt. 315. If two are in Poſſeſſion of a Houſe, and the one enter by one Title, and 
the other by another, he that hath Right ſhall be ſuppoſed to be in the 
Poſſeſñon; but the Juſtices have nothing to do to intermeddle, becauſe 
there is no Appearance of any Force in either; and therefore either Party 
that thinks himſelf injured: muſt apply himſelf to an Action at Law to be 


redreſſed. 


0) Of 


75— 8 1 1 


bh vw” 
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(c) Of the Nature of the Poſſcſſions, with reſpect 
co which one map be guilty of a fozcible Entry and 


NE may be guilty of this Offence by a Force done to Eccleſiaſtical Sid. ror, 
0 Poſſeſſions, as Churches, Vicarage Houſes, c. as much as if the > ſame te. 99 · 


were done to any Temporal Inheritance. _ 438. 

* Alfo an Indictment of forcible Detainer lies againſt one, whether he be , ” Jac. 4r. 
Tertenant or Stranger, who ſhall forcibly diſturb any in the Enjoyment of by. 
an incorporeal Inheritance, as Rent, Tithes, (a) Common, or an Office. 201, 486. 

but "the Juf- 
tices cannot award Reſtitution for theſe, becauſe no Man can be git out of Poſſeſſion of them 
but at his own Election. (a) Quære, Whether ſuch Indictment will lie for a Common or Office, 
and vide Hawk. P. C. 146. who ſays, that he can find no good Authority that fuch Indictment 
will lie; and note, that a Nan cannot be convicted upon View, by Force of the 15 R. 2. c. 2 of 
a forcible Detainer of any incorpcreal Inheritance, becauſe he cannot be ſaid to have made a pre- 


cedent forcible Entry, 


No one can come within the Danger of theſe Statutes by a Violence of- 


fered to another, in reſpect of a eh or ſuch like Eaſement, which is no, Nes. 70g. 
Poſſeſſion. Note ; lc is 
ſaid to be a 


general Rule, that one may be indicted for entering into any Inheritance, for which a Writ of 
Entry will lie. Hawk. P. C. 146. Cro. Car, 201. 8 Mod, 65. 11 Mod. 52. pl. 23. 233, 273. 
pl. 18. 12 Mod, 268, 417, 423, 495, 516. Ld. Raym, 610. Salk. 260. pl. 2, 3 Salk, 169. 
pl. 1, Comb. 70, 


(DJ Uhat Perſons map be guilty thereof. 


Man who breaks open the Doors of his own Dwelling houſe, or of a 
Caſtle, which is his own Inheritarce, but forcibly detained from him e 
by one who claims the bare Cuſtody of it, cannot be guilty of a forcible | Kot 495. 


Entry or Detainer within the Statutes. but Serjeant 
Fawkins 
makes a Quære, whether a Man's entering forcibly into the Land in the Poſſeſſion of his own 


Lefſee at Will, be within theſe Statutes. Hawk. P. C. 147. 1 


+ We ſhould ſuppoſe it within the Statutes, they being intended to puniſh Force, though ex- 
erted under Colour of Right, and to induce Wen to apply to the Laws tor Relief, inſtead of ſeck- 
ing to do themſelves Juſtice, and that with Force, which the Law abhors, 


A Jointenant or Tenant in Common may offend againſt the Purport of Latch, 224. 
theſe Statutes, either by forcibly Ejecting or forcibly Holding out his Com- 2 Le 9. 
panion ; for though the Entry of ſuch a Tenant be lawfully per my I per 5 C. 
tout, ſo that he cannot in any Caſe be punithed in an Action of Treſpaſs at Hatt. 315 
the Common Law ; yet the Lawfulneſs of his Entry no way excuſes the 416. 
Violence, or leſſens the Injury done to his Companion, and gon. ae y an Hardw. 174. 
Inditment of forcible Entry into a Motety of a Manor, Cc. is good 

A Man cannot be indicted for entering into the King's Poſſeſſion by Force, Co. 69. 
for that he cannot be diſſeiſed. 10 Co. 112. 

An Infant at the Age of eighteen, and ſome ſay fourteen, or a Feme Bride, 173, 
Covert, by their own Acts, may be guilty of a forcible Entry, and they Crump, fut. 
* de fined for the ſame ; but it is doubted, whether the jnfant may be 62 


impriſoned, Dalt. 300. 
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impriſoned, becauſe his Infancy is an Excuſe by Reaſon of his Indiſcretian, 
and he ſhall not be ſubje& to corporal Puniſhment by Force of the gener] 
Words of any Statute, wherein he is not expreſsly named; bur it is clearly 
agreed, that the Command of an Infant or Feme Covert io enter js void, 
and therefore the Perſon entering is only puniſhable. 


Der ee, n _— — — — 


* Page 561 (E) Mhat ought to be the Fozm of a Recozd ground- 
ed upon theſe Statutes. 


HESE Statutes ſeem to require, that in the IndiQment the Entry 
Style 135. muſt be laid Manu forti, or cum Multitudine Gentium, and that with- 
2 Bult. 258. out theſe the Statute is not purſued ; but ſome have held that equivalent 
2 Kol. Rep. Words will be ſufficient, eſpecially if the Indictment concludes contra for- 
* Abr m Statuti, and that theſe Words in the Statute are put in cauſa abun- 
3 * © *danti ; but it is not ſufficient to ſay 3 he entered Vi & Armis, ſince that 
Nod 80,8 1. is the common Allegation in every Treſpaſs. 


C:o. Elz, 
461. Farner ver, Cdllins, Noy 155. Vent. 265. 2 Keb. 133. 


Palm. 277. It is ſufficient in the Caption of ſuch an IndiQment to ſay, that it way 
Cra. Jac. taken before A. B. and C. D. Juſticiariis ad pacem Domini Regis conſervan- 
33. dum affignatis, without ſhewing, that they had Authority to hear and de- 
termine Felonies and Treſpaſſes, for the Statute enables all Juſtices of the 
Peace, as ſuch, to take ſuch Indictments. 
() Dal. 15, An Indictment of forcible Entry into a (a) Tenement, (which may fig- 
2 Rol. Rep. nify any Thing whatſoever (5) wherein a Man may have an Eſtate of Free. 
46, hold), or jatoa Houſe (c) or Tenement, or into two Cloſes of Meadow or 
: _ _ (4) Paſtufe, or into a Rood (e) or Half a Rood of Land, or into (/) cer- 
Mp: 102 tain Lands belonging to ſuch a Houſe, or into ſuch a Houſe, without 
(4) Co. Lit. ſhewing in what (g) "Town it lies, or into a () Tenement with the Appur- 
6. a. tenances called Trueperny in D. is not good, for the Place muſt be deſeri- 
(c) 2 Rol. bed with convenient Certainty, for otherwiſe the Defendant will neither 
Abr. So. pl. know the ſpecial Charge to which he is ro make his Defence, neither wil 
Rol Rep. the Juſtices or Sheriff know how to reſtore the injured Party to his Poſſet- 


334. ſion. 
Cro, Jac. 


633. Palm. 277. d) 2 Rol. Abr. 87. pl. 4. (e) Bulſt. 201, (F) 2 Leon, 186. 3 Leon. 101. 
Bro. Tit. For. Ent. 23. (g, 2 Leon. 186. (5) 2 Rol. Abr. 80. pl. 7. 


Cro, Jac But it hath been reſolved, that an Indictment for a forcible Entry in 
633. Domum Il ſanſionalem five Meſſuagium, &c. is good, for theſe are Wards 


| Palm, 277, equipollent, 

An IndiQ- | 

ment for Entry into a Cloſe, called Serjeant Hern's Cloſe, &c. without adding the Number of 
Acres, is good, for here is as much Certainty as is required in an Ejectment. Cro, Eliz. 458 
2 Rol. Ahr. 80. pl. 8. 


2 Leon. 186. Alſo ſuch Indictment may be void as to ſuch Part thereof, only, which 
3 Leon. 102. 5. uncertain, and good for ſo much as is certain; therefore an Indictment 
8 F. C. for a forcible Entry into a Houſe and certain Acres of Land thereto belong- 
225 ing may be quaſhed as to the Land, and ſtand good as to the Houſe. 

2 Keb. 495. An IndiQtment on the 5 R. 2. c. 8. or 15 R. 2. c. 2. needs not ſhew who 
2 Bulſt. 71. had the Freehold at the Time of the Force, becauſe theſe Statutes equally 

Vent 23,25. puniſh all Force of this Kind, without any Way regarding what Eſtate the 


Party had on whom it was made; yet it ſeems: that ſuch Iudictment ought - 
to 
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to ſnew, that ſuch Entry was made on the Poſſeſſion of ſome Perſon who 
had ſome Eſtate in the Tenements, either as a Freehold or Leſſee for Years, 
Sc. for otherwiſe it doth not appear that ſuch Entry was made injurious 
to any one. 

But it is faid, that an Indictment on 8 H. 6. c. 9. muſt ſhew, that the 2 Keb 4 
Place was the Freehold of the Party grieved at the Time of the Force, and Salk. _ 
therefore that it 1s not ſufficient to ſay, that the Defendant entered into ſuch P!- 2. 

2 Houſe exi/tens liberum Tenementum J. S. without ſay ing Adtunc exiſtens li- ey 73. 
berum Tenementum F. S. for otherwiſe it may be intended, that it was his e 
Freehold at the Time of the Indictment only. 

It is therefore a general Rule, that an Indĩctment cannot warrant a Re- 
ſtitution, unleſs it find that the Party was ſeiſed at the Time; but yet ſuch 
Seiſin is (a) ſufficiently ſhewn by a neceſſary Implication, (0 As 

3 
faid, that the Defendant diſſeiſed J. S. which could not be unleſs F. S. had been . 
hath been holden, that the Words Peſfeſfcratus pro ter mino vitæ, though not ſtrictly proper in ſuch 


Inditment, are ſufficient ; neither is it neceffary to ſhew in particular what Eſtate the Party 
had, Palm. 426. Sid. 102. Yelv, 28, Cro. Jac. 633, Bulit, 177. Vent. 306. 
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An Indictment on the 8 H. 6. c. 9. for entering and forcibly expelling 
my Farmer, and diſſeiſuig me, is good, without thewing what Eftate he 2 Rol. Abr. 
had ; for the forcible Diſſeiſin to me being the main Point of the Indict- — pl. 3. 
ment, it is ſufficient to ſer it forth in Subſtance. 8 3 


| Caſe the 
Want of ſhewing that the Farmer was ouſted, would have been an incurable Fault. Yely. 16 5. 


Alſo an Indictment on 21 Fac. 1. cap. 15. muſt ſhew, that the Party in- Vent. 306. 
jured was poſſeſſed of ſuch an Eſtate as will bring him within that Statute; Age 
and therefore it is not ſufficient for it to ſhew in general, that he was poſ- z Kab. — bs 
ſeſſed, or that he was poſſeſſed of a certain Term, without adding, forSalk. 260, 
Years ; for in the firſt Caſe it may be intended, that he was Tenant at Will, pl. 1. 
and in the ſecond, that he was poſſeſſed for Term of Life ; in neither of $ Mod. 65. 
which Caſes is he within the Statute ; but it is ſaid to be ſufficient, to ſet 5 — 52% 
forth a Poſſeſſion within the Statute in the reciting part of an Indictment, 233, 253. 


as thus, quod cum J. S. was poſſeſſed for a certain Term of Years, Sc. pl. 18. 
12Mod.268, 


417, 423, 495, 516, Ld, Raym. 610. 


A Repugnancy in ſetting forth the Offence in an Indictment on theſe Pop, 205, 
Statutes is an incurable Fault; as where it is alledged, that the Defendants Raym. 67, 
Pacifice intrawerunt, & J. S. adtunc & ibidem vi & armis diſſeiſcrunt, or Keb. 423, 
that the Party was poſſeſſed of a Term for Vears, for of a Copyhold Eſtate, 4. +35» 
and that the Defendants diſſeiſed him, or that the Defendants diſſeiſed J. S. Aleyn 50. 
of Land, then and yet being his Freehold, for it implies that he alwaysVeat, 108. 
continued in Poſſeſſion ; and if ſo it is impoffible he could be diſſeiſed at 
all; but ſome ſay, that this may be reconciled, by intending that he re- Rol. Reps 
entered after the Diſſeiſin, and before the Indictment ; but it ſeems clear, 3 3 
that if the Words Adhuc extra tenet be added, ſuch a Repugnancy cannot, gulſt. <0 1. 
be helped by any Intendment, and that no Reſtitution can be awarded on Sid. 102, 
ſuch Indictment, whether theſe Words be added, or not, becauſe the Par- 
ty grieved appears by the Indictment to have had the Freehold at the Tune 
it was ſo found. 

A Conviction on 15 R. 2. c. 2. of a forcible Detainer on View, cannot 2 Rol. Abr. 
be good, unleſs it ſhew, that the Defendant was alſo guilty of a forcible $9. Pl. 10, 
Entry ; for it ſeems plain from the expreſs Words of that Statute, that the 
Juſtices have no Juriſdiction by it over a forcible Detainer, where there has 
not been a forcible Entry; but it ſeems that ſuch forcible Entry is ſuffict- 
ently ſer forth in the Complaint recited in the ConviRion ; and it ſeems a 

Vol. II. Rr reaſon 
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Palm. 195, reaſonable Opinion, that an Indictment on 8 H. 6. c. 9. ſetting forth an En- 
on, 27: try and forcible Derainer is good, without ſhewing whether the Entry was 
A 15 1 forcible or peaceable, for the Words of the Statute are, Where any doth 
Cro, Eliz. make forcible Entry in Lands, &c. or them hold forcibly ; but it muſt ſet 
915, forth an Entry, for otherwiſe it appears not, but that the Parry hath been 
always in Poſſeſſion, in which Caſe he may lawfully detain it by Force. 


The Time and Place of the Diſſeiſin are ſufficiently ſet forth in an In- 


*Page 563 together. 

Noy 125. It has been reſolved, that a Diſſeiſin is ſufficiently fer forth, by al- 
Cr o. Jac.32. ledging, that the Defendant entered, c. into ſuch a Tenement, and diſ- 
_ Eliz. ſeiſed the Party, without adding either the Words Illicitè or Expulit or Indi, 
Noy 120. for the Word Diſſeiſiuit implies as much. + 


cent, 


+ If the Conviction is in the preterperfe Tenſe, acceſimus & idinus, inſtead of the preſent 
Tenſe, it ſhall be quaſhed. Stra, 443. 


— 


(F) Of the Awarding of Kicſtitution, by whom, 
and in what Manner; and herein of the Nature 


of the Poſſeſſions, and to whom ſuch RNeſtitution 18 
to be made. 


HE ſame juſtice or Juſtices, before whom an Indictment of forcible 
H. P. C. Entry or Detainer ſhall be found, may award Reſtitution, but no 
— 5. other Juſtices, but thoſe before whom the Inqueſt was found, can award 
Kel. 204. Reſtitution, unleſs the Indictment be removed by Czrtiorari into the King's 
11 Co, 59, Bench, and they by the Plentitude of their Power can reſtore, becauſe that 
65. is ſuppoſed to be implied by the Statute ; for that whenever an inferior Ju- 
2g 0 25. riſdiction 15 erected, the ſuperior Juriſdiction muſt have Authority to put 
— 118. it in Execution; ſo if an Indictment be found before the Juſtices of the 
Dalton's Peace at their Quarter-Seſſions, they have Authority to award a Writ ol 
Juſt. 314. Reſtitution, becauſe the Statute having given Power to the Juſtices or Juſ- 


Lamb. Juſt. tjce to reſeiſe, it may as well be done by them in Court as out gf it; but 


1560, 161. 


Vent. 308, the Juſtices of Oyer and Terminer or general Gaol- Delivery, though they 
Keb. 88. may enquire of forcible Entries, and fine the Parties, yet they cannot 
Sid. 156. award a Writ of Reſtitution. 
The Juſtice 


or Juſtices may execute the ſame in Perſon, or may make their Precept to the Sheriff to 
do it. Dyer 187, Hawk, P.C, 152. 


Lamb, Juſt, The Sheriff if need be, may raiſe the Poſſe Comitatus to aſſiſt him in 


157. the Execution of the Writ of Reſtitution ; therefore if he return, that he 
kg k. P. C. could not make Reſtitution by Reaſon of Reſiſtance, he ſhall be amerced. 


Lamb, Juſt, Reſtitution ought only to be awarded for the Poſſeſſion of Tenements 
133. viſible and corporeal ; for a Man, who has Right to ſuch as are inviſible 
Co Lit. 323. and incorporeal, as Rents or Commons, cannot be put out of Poſſeſſion of 
Hawk, F. C. them, but only at his own Election, by a Fiction of Law to enable him 
to recover Damages againſt the Perſon that diſturbs him in the Enjoyment 
of them; and all the Remedy that can be deſired againſt a Force in reſpect 


to 


151. 


— ee * 


FORCIBLE ENTRY AND DETAINER. 


to ſuch Poſſeſſions, is to have the Force removed, and thoſe who are guilty 
of it puniſhed ; which may be done by 15 R. 2. c. 2. | 

Reftitution ſhall only be awarded to him who is found by the IndiQ- Lamb. 153, 
ment to have been put out of afual Poſſeſſion, and conſequently that it 254 
ſhall not be awarded to one who was only ſeized in Law ; as to an Heir on — 4 
whom a Stranger abateth upon the Death of the Anceſtor, before any ac- 199, : 
tual Entry made by ſuch Heir; and from the ſame Ground it followeth, Hawk. P. C. 
that it ſhall not be granted to an Heir upon an Indictment finding a forei- 151. 


ble Entry made upon his Anceſtor, + When the 


Conviction 


is quaſhed, Reſtitution muſt be awarded, though the Party's Title is expired fince the Convicti- 
on. Stra. 474,—lIf the Indictment is removed by Certiorari, B. R. may award Reſtitution, 
diſcretionally ; and will do it unleſs Defendant plead very ſoon, and take Notice of Trial within 


Term, Hardw. 174. \ 


* (G) What ſhall be a Bar oz Stay to ſuch Award, p. 56. 
of Geſtirution ; and herein of ſuperfcding and fet- 
ting it aſide after it is executed. 


T appears by the Proviſo in the Statute of 8 H. 6. c. 9. and alſo by the Hawk. P. c. 
] 1 Eliz. cap. 11. that any one indicted upon theſe Statutes may alledge 1 52- and the 
quiet Poſſeſſion for three whole Years to ſtay the Award of Reſtitution, in Authorities 
the Conſtruction whereof, ſaith Serjeant Hawkins, it hath been holden, that 13 
ſuch Poſſeſſion muſt have continued without Interruption during three whole Crom. 44 
Years next before the Indictment; and therefore that he, who having been H. P. C. 139. 
in Poſſeſſion of Land for three Years or more, is forcibly ouſted, and then Dyer 141. 
reſtored by Force of the Statute of 8 H. 6. c. 9. cannot juſtify a ſorcible P. - 8 
Detainer till he hath been in Poſſeſſion again for three Years after ſuch he, The 
Reſtitution ; and alſo for the ſame Reaſon it hath been ſaid, that he, who Force 22, 
under a defeaſible Title hath been never ſo long in Poſſeſſion of Land to 29. 
which another hath a Right of Entry, cannot juſtify ſuch a Detainer at any Inſt. 256. 
Time within three Years after a Claim made by him who hath ſuch Right, 
and the ſubſequent Continuance in Poſſeſſion amounted to a new Entry. 

Alſo it is ſaid, that the three Years Poſſeſſion muſt be of a lawful Eſtate, Dalt. c. 79. 
and therefore that a Diſſeiſor can in no Caſe juſtify a forcible Entry or De- 22 H. 6. 18» 
tainer againſt the Diſſeiſee having a Right of Entry, as it ſeems that he ts = 
may againſt a Stranger, or even againſt the Diſſeiſee, having by his Laches gut by Harw- 


loſt his Right of Entry. lin, ſuch 
Ditſeifor 


may juftiſy againſt a Stranger, or even againſt the Diſſeiſce, if his Right of Entry is taken away. 
Hawk, P. C. 152-3. | 

Wherever ſuch Poſſeſſion is pleaded in Bar of a Reſtitution either in the Keb. 538. - 
King's Bench, or before Juſtices of the Peace, no Reſtitution ought to be Salk. 261, 
awarded till the Truth of the Plea be tried, and ſuch Plea need not ſhew <a Pe. 
under what Title, or of what Eſtate ſuch Poſſeſſion was, becauſe not the 38 49. 


Title, but the Poſſeſſion only is material. | Keb, 538, 
Raym. 844. 


If one, who has been three Vears in Poſſeſſion, be aſterwards ouſted, Vent. 265. 
and the fame Day re- enter with Force, and be alſo indiQed on the ſame Hawk. P. C. 
Day; yet it ſeems, that by the plain Meaning and Reaſon of the Statute, 153. 
he can no more bar the Reſtitution of the Party foreibly entered upon, mm 

| Rr 1 


FORCIBLE ENTRY and DETAINER. 


if he had been indicted on another Day, though the Words of the Statute 
are, That there ſhall be no Reſtitution, &c. if the Perſon indicted have been 
in quiet Poſſeſſion for three Years next before the Day of the Indictment found 
for the Import hereof ſeems to be no more than if it had been faid, fir 
three Tears next before the In dictment. 
All. 78, 79. The Juſtices muſt not award Reſtitution in the Defendant's Abſence, 
Hawk. P. C. and without calling him to anſwer for himſelf ; for it is implied by natural 
154. Juſtice, in the Conſtruction of all Laws, that no one ought to ſuffer any 
Savil 68. pl. Prejudice, without having an Opportunity to defend himſelf, 
Keb. 343, If the Defendant tender a Traverſe of the Force, (which muſt be in 
427. Writing) no Reſtitution ought to be till ſuch Traverſe be tried, in order 
2 Keb. 49, to which the Juſtice, before whom the Indictment is found, ought to 
„ award a Venire for a jury; but if ſuch Jury find ſo much of the Indic. 
— 97» 99 ment to be true as will warrant a Reſtitution, it will be ſufficient, thougl. 
> Lak. 387. they find the other Part of it to be falſe. 
pl. 3. 588. | 
* Pages65 * The fame Juſtices, who have awarded a Reſtitution on an IndiQment 
Dyer 187. of forcible Entry, &c. or any two or one of them, may afterwards ſuper. 
pl. 6, ſede ſuch Reſtitution upon an Inſufficiency in the Indictment appearin, 
H. P. C. 140 · unto them; but no other Juſtices or Court whatſoever have ſuch Power, ex- 


ag 195 cept the Court of King's Bench; but a Certiorari from thence wholly 
L 5 * *  ? cloſes the Hands of the Juſtices of Peace, and avoids any Reſtitution which 
Cro. Eliz, is executed after its Teſe, but does not bring the Juſlices into a Contempt 
915, without Notice. 

Velv. 32. 

Mo. 677. | 

Ree Alſo the Court of King's-Bench has ſuch a diſcretionary Power over theſe 
Savil 68. pl. Matters, from an equitable Conſtruction of the Statutes, that if a Reſtitu- 
147. tion ſhall appear to have been illegally awarded or exeeuted, the ſaid Conrt 


H P. C. 140. may ſet it aſide, and grant a Re- reſtitution to the Defendant ; as where 
Oro. Eliz. 31. the Indictment on which the Juſtices proceeded is quathed for inſufficiency, 
— 19. or where it appears that the Juſtices of Peace were irregular in their Pro 
ns. Jo” ceedings, as by refuſing to try a Traverſe of Force, c. or where the De- 
148. fendant traverſes the Force and gets a Verdict in the King's Bench; but the 
Defendant cannot get ſuch Verdict if the Force be pardoned by a general 
ſtatute Pardon before the Trial, becauſe the Offence appearing to the 
Court to be diſcharged, it can no Jonger be proceeded upon, though the 
| Defendant would waive the Benefit of the Pardon. 
Raym. 8 . Neither can a Defendant in any Caſe whatſoever ex Rigore Juris demand 
Keb. 343, 2 Reſtitution, either upon the quaſhing of the Indictment, or a Verdict 
vos. found for him on a Traverſe thereof, Ce. for the Power of granting a Re- 
2 Keb. 505. reſtitution is veſted in the King's Bench only by an equitable ConſtruQtion 


3 the general Words of the Statutes, and is not expreſly given by thoſe 


916. Statutes, and is never made uſe of by that Court, but when, upon Con- 
2 Salk. 587. ſideration of the whole Circumſtances of the Caſe, the Defendant ſhall ap- 
pl. 3. pear to have ſome Right to the Tenements, the Poſſeſſion whereof he loſt 
4 aa by the Reſtitution granted to the Proſecutor. 

2 Keb. 571 


Savit 68. pl. The Court of B. R. hath been ſo favourable to one, who upon his 
. Traverſe of an IndiAment upon theſe Statutes being found for him, hath 
Cro. Eliz. appeared to haye been unjuſtly put out of his Poſſeſſion, that they have 
41. awarded him a Re- reſtitution, notwithſtanding it hath been ſhewn to the 
* P. C. Court, that ſince the Reſtitution granted upon the Indictment, a Strange: 
£35 hath recovered the Poſſeſſion of the ſame Land in the Lord's Court. 


FORGERY, 


F O R G E R Y. 6 


lently making or altering any Matter of Record, or any other 182. 

authentic Matter of a public Nature, as a Parith Regiſter, or any 
Deed or Will, and puniſhable by Fine and Impriſonment, and ſuch other 
corporeal Puniſhment as the Court in Diſcretion ſhall think proper. 

But the Miſchiefs of this Kind increaſing, it was found neceſſary to guard 
againſt them by more ſanguinary Laws. Hence we have ſeveral Acts of 
Parliament declaring what Offences amount to Forgery, and which infli& 
feverer Puniſhments than there were at the Common Law. 


F oRGER at Common Law is an Offence in falſly and fraudu- Hawk. P. C. 


Therefore it will be neceſſary to conſider, 


(A) Jn what Caſes the making and altering of a 
CUriting ſhall be ſaid to be ſo far falſe and frau- 
dulent, as to amount to Fozgerp. 566. 

(B) Of what Nature oz Kind the Writing muſt 
be, to conſtitute the Offence Fozgerp at Com⸗ 

mon Law. 568. 

(C) What Offences of this Kind are made Poz- 
gery by Statute, and of the Puniſhment to be 
inflicted on Perſons guiltp of Fozgerp. 569. 


— 


— . — —— 


(A) In what Caſes the making and altering of a 
Writing ſyall be ſaid to be ſo far falſe and frau- 


dulent, as to amount to JFozgery. 


HE Notion of Forgery doth not ſo much conſiſt in the counterfeitmg Hawk. P. C. 
a Man's Hand and Seal, which may often be done innocently, but in 183. 

the endeavouring to give an Appearance of Truth to a mere Deceit and N Abr. 
Falſity; and either to impoſe that upon the World as the ſolemn Act of: 9 
another, which he is no way privy to, or at leaſt to make a Man's own 
Act appear to have been done at a Time when it was not done, and by 
Force of ſuch a Falſity to give it an Operation, which in Truth and Juſtice 
it ought not to have. 

Hence it is held to be Forgery for a Man to make a (a) Feoffment of 3 Inſt. 169. 
certain Lands to 7. S. and = xr make a Deed of Feoffment of the 2 2 * 
fame Lands to J. D. of a Date prior to that of the Feoffment to J. S. for Hawk, b. C. 


182. 


(a) So if by his firſt Conveyance he had paſſed only an equitable Intereſt for good Conſideration 


and had afterwards by ſuch a ſubſequent antedated Conveyance endeavoured to avoid it. Moor 


665. 5 
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herein he falſifies the Date in order to defraud his own Feoffee by making 
a ſecond Conveyance, which at the Time he had no Power to make. 
#Page 567 Alſo it is Forgery for a Man who is ordered to draw a Will for a ſick 


oy 101. Perſon, to inſert Legacies in it of his own Head. 
Moor 759, 


760. 3 Inſt, 170. Hawk. P. C. 182, cont. Dyer 288. b. 


Mod 66. doe if one inſerts in an IndiAment the Names of thoſe againſt whom in 
lere p. C. Truth it was not found, this is Forgery. 
183. 
$ Mod, 192. Fitzgib. 261, 12 Mod. 493, 496. Stra. 69. 


3 Inſt, 177, So where one finding another's Name at the Bottom of a Letter, at a con- 
Hawk, P. C. ſiderable Diſtance from the other Writing, cauſes the Letter to be cut off, 
283. and a general Releaſe to be written above the Name, and then takes off the 
Seal and fixes it under the Releaſe. 
Moor 619. Alſo the making any fraudulent Alteration of the Form of a true Deed, 
Hawk. P. C. in a material Part of it, is Forgery; as the making a Leaſe of the Manor, 
183. But in of Dale appear to be a Leaſe of the Manor of Sab, by changing the Letter 
orga 69. P. into an S. or by making a Bond ſor five Hundred Pounds expreſſed 


Cale ſeems in Figures ſeem to have been made for five Thouſand, by adding a new 
to think, Cypher. | | | 
that a Deed - | 


ſo altered is more properly to be called a falſe than a forged Deed ; but by Hawk, this is Forgery ; 


for a Man's Hand and Seal are as faiſly made Uſe of to teſtify his Aſſent to an Inſtrument, which 
after ſuch an Alteration is no more his Deed than a Strangers. Hawk, P. C. 183. 


Pult. 46. But as the Fraud and Intention to deceive, by impoſing upon the World 

21 H. 6. 4-Þ. that as the Act of another, which he never conſented to, are the chief In- 

— h. C. redients which conſtitute this Offence ; ſo it hath been held, that he who 

8 writes a Deed in another's Name, and ſeals it in his Preſence, and by his 
Command, is not guilty of Forgery, becauſe the Law looks upon this as the 
other's own Sealing, as done by his Approbation and Command. 

Moor 765, So if a Man writes a Will for another without any Directions from him 
and he for whom it is written becomes Non Compos be ſore it is brought to him, 
it is not Forgery ; for it is not the bare Writing an Inſtrument in another's 
Name without his Privity, but the Giving it a falſe Appearance of having 
been executed by him, which makes a Min guilty of Forgery. 

N or 619. Alfo he cannot be puniſhed as guilty of Forgery, who raſeth the Word 

Noy99- Librisoutof a Bond made to himſelf, and putteth in Marcis, becaufe here 

> al, 375. js no Appearance of a fraudulent Deſign to cheat another, and the Altera- 

tion is prejudicial to none but to him who makes it, whoſe Security for his 

Money is wholly avoideth by it; yet it ſeems to be Forgery, if by the Cir- 

cumſtances of the Caſe it ſhould any way appear to have been done with an 

Eye of gaining an Advantage to the Party himſelf, or of prejudicing a 

third Perſon ; alſo it is holden, that ſuch an Alteration, even without theſe 

Circumſtances, is a Miſdemeanor though it be not Forgery, | 

It ſeems, that by a bare Nonfeaſance a Man cannot be ſaid to be guilty 
of Forgery ; as if a Man in drawing a Will omits a Legacy which he 1s 
dicected to inſert ; yet it hath been holden, that if the Omiſſion of a Bequeſt 
to one cauſe a material Alteration in the Limitation of a Bequeſt to another, 
as where the Omiſſion of a Deviſe of an Eſtate for Life to one Man cauſeth 

a Deviſe of the ſame Lands to another to paſs a preſent Eſtate, which other- 


wile would have paſſed a Remainder only, he who makes ſuch an Omiſſion 
+ Put in ſuch ĩs guilty of Forgery. + | | 
Cate, the 
drit Inquiry ſhould be gus anime? 


Moor 762. 
Noy 101, 


But 


FF Q-K: GO © 


kut it ſeems to be no way material, whether a forged Inſtrument be made Hawk. P. C. 
in ſuch a Manner, that if it were in Truth ſuch as it is counterfeited for, it 184. 
would be of Validity or not ; and upon this Ground it hath been adjudged, 
that the Forgery of a Protection in the Name of A. B. as being a Member 81d. 42. 
of Parliament, who in Truth, at the Time, was not a Member, is as much 
a Crime as if he were. 


*(B) Of what Nature oz Kind the Writing muſt, ,,.. 568 
be, to conſtitute the Offence Fozgerp at Com- 
mon Law. 


T is clearly _ that at Common Law the Counterfeiting a Matter Rol. Abr. 65, 
of Record is Forgery ; for ſince the Law gives the higheſt Credit to all 7%: 


Records, it cannot but be of the utmoſt ill Conſequence to the Publick tw, 3 , 
have them either forged or falſified. - — 7 


f 8 Mod. 192. 
12 Mod. 493, 496. Fitzgib. 261. Stra. 69. 


Alſo is is agreed to be Forgery to counterfeit any other anthentick Matter (a) Rol. Abr. 
of a publick Nature, as (a) a Privy Seal, or (4) a Licence from the Barons 58. E. 33s 
of the Exchequer to compound a Debt, or (c) a Certificate of Holy Orders, Jon. ve 
or (d) a Protection from a Parliament Man. (0 Rol. , "lt 

65. pl. 5. 
2 Bulſ. 137. (c) Lev. 138. (4) Sid. 142. 


It is alſo unqueſtionable, that a Man may be in like Manner guilty of 
Forgery at Common Law by forging (e) a Deed ; and therefore it ſeems, () Rol. Abr. 


that one may be equally guilty by forging (f) a Will, which cannot be ge pl. — 
thought to be of leſs Conſequence than a Deed. 98 
Sid. 278. 


3 Leon. 170. Moor 760. Noy 101, Dyer 302, and Hawk, P. C. 184, where it is ſaid 
that he cannot find this Point any where directly holden, —f But ſee infra, and the next Head, ] 


There ſeems to be ſome ſtrong Opinions in the (g) Books, that the (g) Rol. Rep, 
Counterfeiting any Writings of an inferior Nature to thoſe above-men- 431. 
tioned, is not Forgery at the Common Law; alſo it hath been (4) holden, ns 16, 155, 
that the Forging another's Hand, and thereby receiving Rent due to him Rol, Abr. 66. 
from his Tenants, is not puniſliable at all; but by (i) Hawk. it cannot pl. 8, 9. 
ſurely be proved by any good Authorities, that ſuch baſe Crimes are wholly Winch. 40, 
diſregarded by the Common Law, as not deſerving a publick Proſecution ; 90. 
for the Opinion, that they are puniſhable by no Law, ſeems by no Means Fon 75 
to be maintainable, ſince many of them are moſt certainly punithable by 69. Eliz. 
Force of 33 H. 8. cap. 1. neither can it be a convincing Argument, that 296, 853. 
they are not puniſhable at Common Law, (4) becauſe they are of a private 3 Bulſ. 265. 
Nature, as much as other Writings concerning ſuch Matters; yet no one (% Oro. Elis. 
will ſay, that the making a falſe Deed concerning a private Muter, is not Ye. _ ab 
puniſhable at Common Law, but perhaps, ſays he, it may be reaſonable to; Bull, 265. 
make this Diſtinction between the Counterfeiting of ſuch Wrirings, the (i) Hawk. P. 
Forgery whereof, as in the above Caſes, is properly puniſhable as Forgery, C: 184. 
and the Counterfeiting of other Writings of an inferior Nature ; that the l.) Tcl. 146. 
former is in itfelf criminal, whether any third Perſon be actually injured 
thereby or not; but that the latter 1s no Crime unleſs ſome one receive a 


Prejudice from it. : 
5 ut 


On. 231. 
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The Kingand But theſe Opinions came fully to be conſidered in a late noted Cafe, 
Ward, Mich, where it was held, that the Counterſeiting a Releaſe or Acquittance for 2 
ee We Sum of Money, though without Sea], was Forgery ; and that it would he 
B. 1 the moſt injurious Notion, and even a Reflection on the Common Law, ty 
2 Ld. Raym. ſuppoſe it ſo defective as not to provide a Remedy againſt Offences of this 


3461, Nature. | 


1 i; 


rage 369 (C) hat Offences of this Kind are made Poꝛge⸗ 
1 by the Statute, and of the Puniſhment to be in. 
icted on Perſong guiitp of Pozgerp. 


Y the 5 Elis. cap. 14. it is enacted, That if any Perſon or Perſons, 
upon his or their own Head and Iinagination, or by falſe Conſpiracy 
« and Fraud with others, ſhall wittingly ſubtilly and falſely forge or make, 
« or ſubtilly cauſe, or wittingly aſſent to be forged or made any falſe Deed, 
Charter or Writing ſealed, Court-Roll, or the Will of any Perſon or 
« Perſons in Writing, to the Intent that the Eſtate of Freehold or Inheri- 
s tance of any Perſon or Perſons, of, in er to any Lands, Tenements or 
« Hereditaments, Freehold or Copyhold, or the Right, Title or Intereſt of 
c any Perſon or Perſons, of, in or to the ſame, or any of them, ſhall or 
* may be moleſted, troubled, defeated, recovered or charged, or ſhall pro- 
„ nounce, publiſh or ſhew forth in Evidence, any ſuch falſe and forged 
© Deed, Charter, Writing, Court-Roll or Will as true, knowing the ſame 
to be falſe and forged, as is aforeſaid, to the Intent above remembered, 
« (except being an Attorney, Lawyer or Counſellor, he ſhall for his Client 
e plead, thew forth, or give in Evidence ſuch falſe or forged Deed, &. 
« to the Forging whereof he was not Party or Privy,) and thall be thereof 
convicted either upon Action, or Actions of Forgery of falſe Deeds, to 
be founded upon the ſaid Statute, at the Suit of the Party grieved or 
* otherwiſe, according to the Order and due Courſe of the Laws of this 
„Realm, Cc. he ſhall Pay unto the Party grieved his double Coſts and 
« Damages, to be found and aſſeſſed in that Court where ſuch Conviction 
« ſhall be; and alſo ſhall be ſet upon the Pillory in ſome open Market- 
* Town, or other open Place, and there have both his Ears cut off, alſo 
« his Noſtrils ſlit and cut and ſeared with a hot Iron, &c. and ſhall for- 
* feit to the King the whole Iſſues and Profits of his Lands and Tenements, 
& and ſuffer perpetual Impriſonment. 

And Par. 3. it is enacted, That if any Perſon or Perſons, upon his 
* or their own Head or Imagination, or by falſe Confpiration or Fraud had 
e with any other, ſhall wittingly, ſubtilly and falſly forge or make, or wit- 
* tingly, ſubtilly and falſly cauſe or aſſent to be made and forged, any falſe 
% Charter, Deed or Writing, to the Intent that any Perſon or Perſons ſhall 
* or may have, or claim any Eſtate or Intereſt for Term of Years, of, in 


« or to any Manors, Lands, Tenements or Hereditaments not being, 


« Copyhold, or any Annuity in Fee-fimple, Fee-tail, or for Term of Life, 
Lives or Years ; or hall, as is aforeſaid, forge, make or cauſe, or aſſent 
* to be made or forged any Obligation, or Bill Obligatory, or any Acquit- 
«*« tance, Releaſe, or other Diſcharge of any Debt, Account, Action, Suit, 
Demand, or other Thing Perſonal, or ſhall pronounce, publiſh or give 
ein Evidence, except as is before excepted, any ſuch falſe or forged Char- 
ter, Deed, Writing, Obligation, Bill Obligatory, Acquittance, Releaſe 
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r. or Diſcharge as true, knowing the ſame to be falſe and forged, and ſhall 
« be thereof convicted by any of the Ways and Means aforeſaid, he ſhall 
« pay unto the Party grieved his double Coſts and Damages, to be found 
« and aſſeſſed in ſuch Court where the ſaid Conviction ſhall be had, and 
« ſhall be alſo ſet upon the Pillory in ſome open Market-Town, or other 
« open Place, and there have one of his Ears cut off, and alſo ſhall ſuffer 
Impriſonment for one Year, Qc. 

And by Par, 7 & 8. it is further enacted, © That if any Perſon or Per- 
« ſons being convicted or condemned of any of the Offences aforefaid, 
by any the Ways and Means limited, fhall, after any ſuch his or their 


« Conviction or Condemnation, eſtſoons commit or perpetrate any of the & Page 550 


« ſaid Offences in Form aforeſaid, that then every ſuch ſecond Offence 
« ſhall be adjudged Felony without Benefit of the Clergy, ſaving to all 
« Perſons other than the ſaid Offenders, and ſuch as claim to their Uſes, 
« all Rights, &c. which they ſhall] have to any the Hereditaments of any 
« ſuch Perſon ſo as is aforeſaid convicted or attainted at any Time before, 
Nc. ſaving alſo the Dower of ſuch Offender's Wife, and the Right of 
« his Heir. | 

And by Par. 10. it is further enacted, That all Juſtices of Oyer and 
« Terminer, and Juſtices of Aſſiſe, ſhall have Power to inquire of, hear and 
determine the Offences aforeſaid. 

But it is provided, by Par. , 12, £ 16. © That this AQ, or any Thing 
therein contained, ſhall not extend to any Ordinary or his Commiſſary, 
« fc. for putting their Seal of Office to any Will to be exhibited unto 
them, not knowing the ſame to be falſe or forged, or for writing of the 
„ ſaid Will, or Probate of the ſame ; nor to any Proctor, &c, of any 
« Fecleſiaftical Court, for the writing, ſetting forth or pleading of any 


Proxy made according to the Eccleſiaſtical Law, for the Appearance of 


any Perſon being cited to appear in ſuch Court; nor to any Archdeacon 
or Official for putting their authentick Seal to the ſaid Proxy or Proxies; 
nor to any Eccleſiaſtical Judge for admitting the ſame ; nor to any Per- 
« ſon who ſhall plead or ſhew forth any Deed or Writing exemplified under 
« the Great Seal of England, or under the Seal of any other authentick 
Court of this Realm; nor to any Perſon who ſhall cauſe any Seal of any 
Court to be ſet to any ſuch Deed, Charter or Writing inrolled, not 
* knowing the ſame to be falſe or forged. 


In the Conſtruction of this Statute the following Points have been 
holden. 


falſe Cuſtoms, apparently tending to the Diſheriſon of the Lord, and falſly 


pretending to be its Title, to be ſet forth by the Conſent of all the Tenants 186 


and Allowance of the Lord, is within the firſt Branch of the Forgery men- 
tioned in the Statute, as being a ſealed Writing made to the Intent to moleſt 
the Inheritance of the Lord. 


2. That the Forgery of a Leaſe for Years, or of a Grant of a Rent- 3 Inſt. 170. 


charge for Years, in the Name of one who is ſeiſed of a Freehold or Ir- 


heritance, is alſo within the ſaid firſt Branch of the Statute, becauſe the ſaid * 


Branch is penned in general Words extending to any Moleſtation whatſoever 


of fuch Eſtate, without mentioning any Eſtate or Intereſt, in the Claim 


whereof ſuch Moleſtation ſhall conſiſt ; and from this Ground it follows, 
that theſe Words in the ſecond Branch of Forgery mentioned in the Statute, 


io the Intent that any Perſon ſhall claim any Eflate. or Intereſt for Term of 


Tears, &c. are meant only of ſuch Forgeries which relate to ſuch an Eſtate 
er Intereſt in eſſe beſore. 


3. That 


1. That a falſe Cuſtomary of a Copyhold Manor made in Parchment, Dyer 322. pl. 
under the Seals of ſeveral Tenants of the Manor, and containing in it divers 26. 
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Dyer 302, 3. That the Forgery of a Will ia Writing of one poſſeſſed of ſuch 2 
pl. 43- Eſtate, mentioning a Bequeſt thereof, is within the ſaid fecond Branch ot 
— . the Statute, as being a falſe Writing, made to the Intent that ſome Perſon 
g may claim an Eſtate for Years, notwithſtanding the faid Branch makes no 
expreſs Mention of a Will, as the firſt doth. 
3 Leon. 170, 4. That the Forgery of a Leaſe of Lands in Ireland is not within either 
| of the Branches of the Statute. | 
3 Lecn. 170. 5. That the Forgery of a Deed, containing a Gift of mere Perſonal 
Hawk, P. C. Chattels, is alſo no way within the Statute, the Words whereof to this Pur. 
186. pole are, If any Perſon /hall forge any Obligation, or Bill Obligatory, or ary 
Acquittance, Releaſe or other Diſcharge of any Debt, Account, Action, Suit, 
Demand, or other Thing Perſonal. | 
® Page571 6. That the Forgery of a Statute Merchant, or of a Recognizance in 
15 H,7.15.a, the Nature of a Statute Staple, by acknowledging them in the Name of 
2 Kol. Abr. another, are within the Statute as being Obligations, becauſe they muſt have 
— p. C the Seal of the Party, by the expreſs Words of the Statute, which appoint 
1 nt in what Manner ſuch Statute or Recognizance ſhall be taken; but that the 
3 Inſt. 171, Forgery of the Statute Staple is no way within the Statute, becauſe it need. 
eth not the Seal of the Party, but only the Seal of the Staple provided 
for it. 
3 Inft, 171. 7. That he, who is truly informed by another that a Deed is forged, 
Hawk. P. C. is in Danger of the Statute, if he afterwards publiſh the ſame to be true, 
187. notwithſtanding the Words of the Statute are, If any one /hall publi/h, &c. 
ſuch falſe and forged Deed, &c. knowing the ſame to be falſe or forged. 
3 Inſt: 172, 8. That the double Damages to be awarded to the Party grieved by a 
Hawk. P. C. forged Releaſe of an Obligation, &c. ſhall be governed by the Penalty, and 
187. not by the true Debt appearing in the Condition. 
z Inſt. 171. 9. That one, who hath been convicted of publiſhing a forged Deed, 
Hawk. P. C. may become guilty of Felony by forging another Deed afterwards, as well 
7 as by publiſhing any ſuch Deed, notwithſtanding the ſecond Offence be not 
of the very ſame Nature with the firſt ; for the Words of the Statute are, 
If any Perſon being convicted or condemned of any of the Offences aforeſaid, 
&c. Mall after any ſuch Conviction or Condemnation eftſoons commit any of the 
faid Offences. | 
3 Keb. 356, 10. That notwithſtanding it be neceſſary, in every Proſecution upon the 
367. Statute, ſtrictly to purſue the very Words of it, (for which Cauſe it hath 
2 - been reſolved, that an Indictment, ſetting forth the Forgery of a Writing 
2 Keb. 129. indented, without adding that it was ſealed, is inſufficient ;) yet there was 
2 Lev. 221. no Neceſſity that the Tranſlation of the Words of the Statute ſhould be in 
Vent. 23,24. proper Claſſical Latin, ſo that it were intelligible ; and upon this Ground 
RR it hath been adjudged, that an Indictment ſetting forth, that the Defendant 
187. ſuper caput ſuum proprium did forge, Sc. meaning thereby to expreſs that 
he did it of his own Head, is ſufficient. 
2 Lev, 111, 11. That upon an Indictment of Treſpafs, Forgery and Publication of a 
1 —=oY Deed, a Verdict finding the Defendant guilty de trangreſſione & Forgeria 
4 vending * prædictis, prout ſuperius in Indictamento ſupponitur, is ſufficient, becauſe theſe 
187, Words de trangreſſione prædict. include the Whole; alſo perhaps ſuch a 
Verdict may be ſufficient for another Reafon, becauſe the Offence is equally 
within the Statute, and the Puniſhment the very fame, whether the Party 
be guilty both of the Forgery and Publication, or of one of them only. 
Keb. 707, 12. That if the Conveyance be defective, ſo as not to paſs the Thing 
742, 893; intended to be conveyed, yet it is within the Act; as where to an Indict- 
2 2 ment of Forgery the Error aſſigned was of a Deed inrolled, and the Ac- 
Ring, "1 knowledgement laid eleven Months after the Inrolment ; and it being ob- 
Paſcb. jected, that it being of a Bargain and Sale it ean have no Force, nor be any 


4 Geo, 2. way 
S. P. deter- 


mined between The King and Crete, 2 Stra. gor. Barnard. X. B. 168, 447, 461. 
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way binding to the Party without the Acknowledgment ; but the Court 
held, that — the Acknowledgment eſſential, ſo that the Inrolment 
was not good, unleſs that appeared, (which they ſeemed to deny), yet that 
+ was within the Statute ; and that though there be a Flaw in the Convey- 
ance forged, which Counſel Learned may eſpy and avoid, yet the Party 
may be impeached, moleſted and troubled by ſuch a Deed, which makes 
it within the Statute, 

By the 2 Geo. 2. cap. 25. I reciting, that the Laws already in Force were f Made per- 
not effeQtual for preventing the abominable Crimes of Forgery, it is enacted, petual by 9 
« That if any Perſon ſhall falſly make, forge or counterfeit, or cauſe or G. 2. c. 18. 
« procure to be falſly made, forged or counterfeited, or willingly act or 4 Sg 
« aſſiſt in the falſe making, forging or counterfeitting any Deed, Will, Teſ- f 87. og 
« tament, Bond, Writing-Obligatory, Bill of Exchange, promiſſory Note 
« for Payment of Money, Indorſement or Aſſignment of any Bill of Ex- 

« # change, or promiſſory Note for Payment of Money, Acquittance or*Page572 
« Receipt either for Money or Goods, with Intention to defraud any Per- Fitzgib. 57. 
6 15 knowing the ſame to be falſe, forged or — & wide 

« Tuch Perſon being thereof Iawfully convicted, according to the due fot: 72. 
« Courſe of Law, ſhall be deemed guilty of Felony, without Benefit of the Nang 


the Name 
« Clergy. of a Perſon 
| who never 
exiſted, Foſt, Cr, Law 116, Forgery of an Order or Requeſt for Delivery of Goods, of which 
the Perſon ſuppoſed to ſend the Order, neither hath nor claims any diſpoſing Power, Foſt. Cr, 
Law 119. | 


Provided, that no Attainder for this Office ſhall make or work any 
Corruption of Blood, Loſs of Dower, or Diſheriſion of Heirs.” 

And by the 7 Geo. 2. c. 22. reciting the laſt above · mentioned Statute, and 
that the ſame doth not extend to the Forging of any Acceptance of Bills 
of Exchange, it is enacted, That if any Perſon ſhall falſly make, alter, 
« forge or counterfeit, or cauſe or procure to be falſly made, altered, 
« forged or counterfeited, or willingly act or aſſiſt in the falſe Making, 
« Altering, Forging, or Counterfeiting any Acceptance of any Bill of Ex- 
change, or the Number or Principal Sum of any accountable Receipt 
„ for any Note, Bill, or other Security for Payment of Money or Delivery 
of Goods, with Intention to defraud any Perſon whatſoever, or ſhall 
Hutter or publiſh as true, any falfe, altered, forged or counterfeited Ac- 
ceptance of any Bill of Exchange, or accountable Receipt for any Note, 
« Bill, or other Security for Payment of Money or Delivery of Goods, 
e with Intention to defraud any Perſon, knowing the ſame to be falſe, al- 
* tered, forged or counterfeited ; then every ſuch Perſon, being thereof 
« lawfully convicted, according to the due Courſe of Law, ſhall be deemed 
* guilty of Felony, and ſhall ſuffer Death as a Felon, without Benefit of 
* Clergy.” t + The fol- 

towing Fore 

geries are alſo Felonies without Benefit of Clergy, wiz. Of T:/fimonial of Juſtices by Soldiers or 
Mariners. 39 Eliz. c. 17.1, 3.—Of Authorities to transfer Stock, or perſonating Proprietors, 8 
Ceo, 1. c. 22. 31 Geo. 2. c. 22.1. 80.— Of Order for Payment of Annuities, or perjonating the 
Proprietor, 9 Geo. 1. c. 12. 1,4, 9 Geo. 2. c. 34. ſ. 8,—Of new Stamps, or Receipts for Mo- 
ney payable on Indentures. 8 Ann. c. 9. ſ. 41,—Of the Hand of the Accountant-Gensal, Regiſter, 
Clerk of the Report-Office, or any of the Caſpiers of the Bank. 12 Geo. 1. c. 32. ſ. 9. — Of Eat In- 
dia Bonds, — Id. — Of South- Sea Common Seal Bonds, Receipts, or Warrants for Dividends, per vari- 
ous Statutes, ſee the Tables. —Of Mediterranean Paſſes. 4 Geo. 2, c. 18, —Of any Entry of 
Acknowledgment. —Of Bargainor in Bargain and Sale in the Regiſtry of York, the ſecond Offence, 
8 Geo, 2. c. 6. ſ. 31.—Of Stamp for marking Cold and Silver. 31 Geo. 2,c, 32. ſ. 15.— Of Policies 
of Royal Exchange and Londin Aſſurances, 6 Geo. x, c. 18. ſ. 13.—Of Debentures, 5 Geo. 1. c. 
14. ſ. 10,—Of the Marks on Leather, -On Linen, —Of the Common Seal of the Bank, or of Bank- 
Netes.— Of Exchequer Bills, —Of Leotery-Orders. —Of Stamps, &c, ſee the Tables.—Of Regiſter or 
Licence of Marriage, 26 Geo. 2. c. 33. 1. 16, —Of Seamen's Tickets, Wills, & c. 9 Geo. 3. c. 30. 
f. 6.—Of the Hand of the Receiver of the Prefir?s, 30 Geo. 2. c. 14. ſ. 9.— Of any Warran or 
Order for Payment of Money, or Delivery of Geeds, 7 Geo. 2, c 22, 
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FORESTALLING. 


(A) What it is at Common Law, and how pu⸗ 
niſhed. 572. 


(B) What it is by Statute, and how reſtrained: 


and puniſhed. 573. 


(A) What it is at Common Law, and how puniſhed, 


3 Inſt. 195. LL unlawful Endeavours to enhance the Price of any Commodity, 
43 Af, 38. A which is ſo prejudicial to Trade and Commerce, and injurious to 
— the Publick in general, comes under the Notion of Foreſtalling, 
0 which includes Ingroſſing, Regranting, and all other Offences of the like 
Page 573 Nature; and are puniſhable by Fine and * Impriſonment anſwerable to the 
Heinouſneſs of the Offence upon an Indictment at Common Law. 
Crom. 80, Offences of this Kind are thoſe of ſpreading falſe Rumours, buying 
Hawk. P. C. Things in a Market before the accuſtomed Hour, or Buying and Selling 
"oe again the ſame Thing in the ſame Market, and other ſuch like Devices. 
Alſo if a Perſon (a) within the Realm buys any Merchandize in Gros, 
go 1 and ſells the ſame again in Groſs, it is an Offence of this Nature, for hereby 
132. the Price is enhanced, becauſe, paſſing through ſeveral Hands, each will 
(a) But any endeavour to make his Profit of it. 
Merchant, f 


whether he be a Subject or a Foreigner, bringing Victuals, or any other Merchandize, into the 
Realm, may ſell the ſame in Groſs, 3 Inſt, 196, Hale's P. C. 152. 


Cro. Car. So the bare Ingroſſing of a whole Commodity with an Intent to ſell it at 

mp unreaſonable Price, is an Offence indiQable at the Common Law; for if 

4 '  * © ſuch Practices were allowed, a rich Man might ingroſs into his Hands a 
a whole Commodity, and then ſell it at what Price he ſliould think fit. 

3 Inſt. 197. Alſo even the Buying of Corn in the Sheaf is an Offence at Common Law, 

Hale's P. C. becauſe it tends to enhance, which ſhews how jealous the Law is of all 

152, Practices of this Kind. 


(B) TUhat it is bp Statute, and how reſtrained 
and puniſhed, 


HE Statutes relating hereunto, are 23 E. 3. cap. 6. 6 Rich. 2. 

cap. 10. 11 Rich. 2. cap. 7. 1 H. 4. cap. 17. 14 H. 6. cap. 6. 

25 H. 8. cap. 2. 2& 3 E. 6. cap. 15. 3& 4 E.6, cap. 21. 5& 6 E. 6 
a oth 
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14. 5 Eliz. cap. 5 and 12. 13 Elis. cap. 25. 21 Jac. 1. cap. 22. 
5 1% 8 M. e. 1. cap. 12. 31 Geo. 2. — 40. 7 

But the principal Statutes are: 1½, The 5 C6 E. cap. 14. by which 
* is enacted. That whoſoever ſhall buy, or cauſe to be bought, any 
« Merchandize, Victual, or any other Thing whatſoever (a) coming by n 
« Land or Water toward any Market or Fair to be ſold in the ſame, or hach "ax 
« coming toward any City, Port, Haven, Creek or Road of this Realm, adjudged, 
« or Wales, from any Parts beyond the Sea to be fold, or make any Bar- that an In- 
„gain, Contract or Promiſe, for the having or buying the ſame, or any dictment, 
« Part thereof ſo coming as aforeſaid, before the ſame ſhall be in the —— me 
„Market, Fair, City, or Port, c. ready to be fold, or ſhall make any ith cena] 
Motion by Word, Letter, Meſſage, or otherwiſe, to any Perſon or Per- ing J. S. at 
« ſons, for the Inhanſing of the Price or dearer Selling of any Thing above- ſuch a Place 
mentioned, or elſe diſſuade, move or ſtir any one coming to the Market, dear B. and 
« or Fair, to abſtain or forbear to bring or convey any of the Things above —.— 
« rehearſed, to any Market, Fair, City or Port, &c. to be fold, ſhall be tain Goods, 
« deemed a Foreſtaller.“ which he 

was about 

to ſell in the Market of B. is inſufficient, without alledging expreſsly, that the Goods were com- 
ing to the Market to be ſold, Rol. Rep. 421. 


(a) On this 


And by the ſaid Statute, par. 2. it is enacted, That whoſoever ſhall 
« by any Means, regrate, obtain, or get in his Hands or Poſſeſſion, in any 
© Fair or Market, any (4) Corn, Wine, Fiſh, Butter, Cheeſe, Candles, 
% # Tallow, Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, Hens, *Page 574 
« Chickens, Pigeons, Conies, or other dead (c) Victual whatſoever that 
« ſhall be brought to any Fair or Market to be ſold, and do ſell the ſame ( 2 


« again in any Fair or Market holden in the ſame Place, or within four — 
“Miles thereof, ſhall be taken for a Regrator.“ an Intent to 


make Starch 
of it, and then to ſell it, is not within the Statute, becauſe it is not bought to be ſold again in 
the ſame Nature in which it was bought, but to be firſt altered by a Trade or Science, and then 
ſold again, Bridg, 5, 6. Hawk. P. C. 237, or for the ſame Reaſon does the Buying of 
Corn in order to make Meal of it ſeem to be within the Statute. Moor 595. pl. 810, Cro. 
Car, 231, cont, Owen 135. Nor the Buying of Barley with an Intent to make Malt of it. Cro. 
Car. 231, 3 Inſt, 196. cont, Owen 135. F But this laſt is excepted by an expreſs Proviſo, par. 
7. in the Statute. But the Buying of Corn, and turning it into Malt in another's Houſe, 
being ſo large a Quantity that it could not be malted in the Buyer's own Houſe, is not within the 
Benefit of this Exception. Owen 135. (c) It hath been held, That buying Salt is a 
Victual within this Statute, as being neceſſary for the Food and Health of Man, and ſeaſoning and 
making wholeſome other Victuals. 3 Inft. 195, Hale's P. C. 152, Cro. Car. 231. —But 
neither Apples, Cherries, nor other ſuch like Fruits, are within the Intent of the Statute, 3 Inſt, 
195, Hale's P. C. 152, Cro. Car. 231. Owen 135. Cro. Jac. 214. Nor Hops. Cro. 
Car, 231,——Nor Malt, z Inſt. 196, Hale's P. C. 152. cont, Owen 135. Rol. Rep. 12. 


wy 


+ See infra, the laſt Note, 


And it is further enacted by the ſaid Statute, par. 3. That whoſoever 
* ſhall (4) engroſs or get into his Hands, by Buying, Contracting or Pro- (4) That an 
* miſe of taking, other than by (e) Demiſe, Grant or Leaſe of Land, or Tithe Indickment, 
* of any Corn growing in the Fields, or any other Corn or Grain, Butter, 3 _ 
«* Cheeſe, Fiſh, or other dead Victuals whatſoever, within the Realm of fes ne e 


fend it] 
England, to the Intent to ſell the ſame again, ſhall be reputed an unlaw- ED ; 
ful Ingroſſer.“ | bought ſo 


much Corn, 
Oc. is inſufficient, for the Words are, Sball engroſs or get into his Hands by Buying, Fc. and there- 
fore muſt be preciſely purſued, 2 Leon. 3g. 5 That there is no Neceſſity in an Infor- 
mation or Indictment to ſay that the Defendant did not come by it by a Demiſe of Land, Cc. but 
that the Defendant, if he have any ſuch Matter to alledge in {is Defence, may give it in Evidence, 
Jon, 157. 
And it is farther enacted by the ſaid Statute, par. 4, 5, 4nd 6, © That 


« whoever ſhall offend in any of the Things before recited, and be _ 
duly 


rer rel . 


“ duly convicted, ſhall for the firſt Offence ſuffer Impriſonment for tuo 
* Months, and forfeit the Value of the Goods ſo by him bought or had: 
and for the ſecond Offence ſhall ſuffer Impriſonment for one half Yer 
and forfeit the (a) double Value of the Goods, Ec. and for the third 
(a) And «<« Offence ſhall be ſer on the Pillory, and forfeit all his Goods, and be com. 


— — « mitted to Priſon during the King's Pleaſure.” 


for ingroſ- 

ſing Chee, Sc. contrary to the Statute, is good, which doth not expreſsly ſhew the Quantity oi 
the Thing ingroſſed; and on this Foundation it was adjudged, that an Information for ingroſſing 
Corn, the Qrantity whereof was expreſſed by the Word Cumulus, was inſufficient. 2 Bulſt. 317 
Cro. Car. 381. But it is ſaid, that an Indictment for ingroſſing magnam quantitatem frumenti 1 
ſufficient. 6 Mod. 32. We ſhould ſuppoſe the Buying great Quantities of Corn, to turn into 
Meal or Malt, muſt be within the Statute, at leaſt in many Inſtances - But the Circumſtances 
of each Caſe mult determine the Judgment of a Jury, f—Perhaps in this Country there is not x 
Statute more beneficial for the Poor, and, in Fact, for the People in general, nor a Law to which 
ſo little Attention is paid, or the Execution whereof is ſo ſhametully neglected. The conſtant 
Practice of the Saleſmen of Cattle in Smith feld Market, ſufficiently juſtifies the ſevereſt Cenſures 
on this SubjeR, ] 


" Wy 


— 


— 2 


t The Stat. 12 Geo. 3 c. 71. repeals 3 & 4 Ed. 6, 5 & 6 Ed. 6. 3 Ph. & M. 5 Eliz. 15 
C. 2. and Part of 5 Ann, and all Acts inforcing them. 
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Tage 555 FORFEITURE. 
Co.Lit.59-2, A Orfeiture is a Word often made uſe of in the Law, and in Civil 
F Caſes is uſually applied to Alienations and Diſpoſitions made by 
thoſe who have but a particular Eſtate or Intereſt in Lands or Te- 
nements, to the Prejudice of thoſe in Remainder or Reverſion ; alſo the 
Omiſſion or Neglect of a Duty which the Party binds himſelf to perform, 
or to the Performance of which he is injoined by the Law, is upon the 
- Breach or Neglect thereof called a Forfeiture, that is, the Advantages ac- 
cruing from the Performance of the Thing are by his Omiſſion defeated and 
determined. 
In this Senſe of the Word the principal Matters relating to Forfeiture 
are conſidered under the Titles Eftates for Life, Copyhold, Conditions, Obli- 
gations, and Title Offices; and therefore in this Place we ſhall conſider it 
only as it relates to Crimes and Offences, for which the Party is puniſhed in 
ee this his Eftate and Poſterity. 5 
Subject tully 8 
conſidered, on Principles of Reaſon, Juſtice and Policy, in Cenſideratians on the Law of Forfeiture 
27 High Treaſon. In High Treaſon, the Forfeiture accrues to the Crown, (of whomſoever the 
Land is holden) prepter delictum tenentis, and this though the Blood of the Heir is ſaved, for the Of, 


fence is purged by that; but in Felony, ſaving the Blood preſerves the Deſcent tio the Heir, be- 
cauſe the Lord is intitled by Eſcheat propter defectum Sanguinis, Foſter 223, 


(A) Foz what Crimes an Offender ſhall fozfeit 
his Lands at Common Law. 575. 
(B) Foz what Crimes his Goods and Thattels. 


577. 
(C) Foz what Crimes by Statute. 579. 
(N To 


* — ww we — 
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(D) To what Time the Fozfeiture ſhall Have 
Relation. 58. 

(E) Chat is to be done with the Offenders 
Goods befozc Conviction. 582. 

(F) Where the Wife ſhall loſe her Dower. 583. 

(6) How far the Blood of the Offender is coz- 
rupted. 584. 


— 


— 


(a) Foz what Crimes an Offender ſhall fozfeit his 
| Lands ar Common Law, 


Y the Common Law, all Lands of Inheritance whereof the Offender is Co. Lit. 8 
ſeiſed in his own Right, and alſo all Rights of Entry to Lands in the; Ind. 30. 
Hands of a Wrong - doer, are forfeited to the King on an Attainder of High 
Treaſon, although the Lands are holden of another; for there is an Excep- 
tion in the Oath of Fealty, which ſaves the Tenant's Allegiance to the 
King; ſo that if he forfeits his Allegiance, even the Lands held of another 
Lord are forfeited to the King, for the Lord himſelf cannot give out Lands 
but upon that Condition. | 

Alſo upon an Attainder of Petit Treaſon or Felony, all Lands of In- 3 Inf. 19, 
heritance whereof the Offender is ſeiſed in his own Right, as alſo all 
Rights of Entry to Lands in the Hands of a Wrong-doer, are forfeited to 
the Lord of whom they are immediately holden ; for this by the Feudal 
Law was deemed a Breach of the Tenant's Oath - of Fealty in the higheſt 
* Manner, his Body with which he had engaged to ſerve the Lord being 
forfeited to the King, and thereby his Blood corrupted, ſo that no Perſon 
could repreſent him ; and conſequently, dying without Heir, the Lord is 
in by Eſcheat. | 

But the Lord cannot enter into the Lands holden of him upon an 8. mf. p. e 
Eſcheat for Petit Treaſon or Felony without a ſpecial Grant, till it appear 191. =; 
by due Proceſs, that the King hath had his Prerogative of the Year, Day 2Hawk P. c. 
and Waſte, 448. 

And as to this, ſince the Statute of Prerogativa Regis, it ſeems to have , j,q 26 
been generally holden, that the King has a Right, not only to waſte the , 1 
Lands of Inheritance, which a Perſon attainted of Felony held immediately & wid: 
of any other Lord, but alſo to hold them over for a Year and Day; and Hawk. P. C. 
by ſome he had always this Right, but according to others he had an- ##% 
mg. a Right only to the Waſte, and the Year and Day was given him in 
lieu of it. 

As to Lands whereof a Perſon attainted of High Treaſon (a) dies ſeiſed Co. Lit. 2. 
of an Eſtate in Fee, they are actually veſted in the King without any Office, 4 Co. 58. 
becauſe they cannot deſcend, the Blood being corrupted, and the Freehold Lon 21 


ſhall not be in Abeyance. — 


Law ſuch 
Lands were not veſted in the actual Poſſeſſion of the King during the Life of the Offender, 3 Co, 
to, Stamf, P. C. 191, Bro. Coron. 208, 210, Leon, 21. Co, Lit. 2. 


Page 576 


It is ſaid, that the Inheritance of Things not lying in "Tenure, as of 3 Int. 19 21, 
Rent-Charge, Rent-Seck, Commons, Ec. are forfeired to the King by an 2Hawk.P.C. 
Attainder of High Treaſon ; and that the Profits of them are alſo forfeited #49: 
to him by an Attainder of Felony during the Life of the Offender, and that 
the Inheritance ſhall be extinguiſhed by his Death; for it cannot eſ- 
cheat, becauſe it lies not in Tenure ; neither can it deſcend, becauſe the 
Blood is corrupted, 


„„ TURE: 


Tt ſeems agreed, that no (a) Right of Action to Lands of Inheritance 


Cen u., could ever be forfeited ; neither could (5) a Right of Entry into Lang; 


(% Zinſt. 19. whereof there was a Tenant by Title, nor an (c) Uſe, except where Land 
3 Co. 2, 3. had been (4) fraudulently conveyed with an Intent to avoid a Forfeiture, 
(e) ZInſt. 19. nor a (e) Condition be forfeited before 33 H. 8. c. 20. infra, 579. neither 
6% 2 Rol. could Land in () Tail be forfeited after the making of Weftm. 2. 13 Ed. 1. 


8 1. any longer than for the Life of the Tenant in Tail, till 26 H. 8, c, J 


(Y zInſt. 19. infra, 579. 
Stamf. P. C. 5 
187, Plow, 554. Dyer 289, pl. 55. Co. Lit. 130, 372, 391. 


3 Inſt. 19. The Profits of Lands, whereof one attainted of Felony is ſeiſed of an 
Fitz, Aſſiſe Eſtate of Inheritance in his Wife's Right, or of an Eſtate for Life only in 
—_ his own Right, are forfeited to the King, and nothing ſhall go to the 
— 1 | 
02A All Cuſtomary Eſtates of Inheritance are forfeited by an Attainder of 
5 — Treaſon or Felony, unleſs there be ſome particular Cuſtom to the contrary, 
217, &c, | 8s in Gavelkind, becauſe the Perſon is civiliter mortuus by the Attainder, and 
Leon. 1. therefore is diſabled to have or hold any Eſtate, or to have any Property in 
Godb. 267. any Thing; and therefore if a Perſon be ſeiſed in Fee of a Copyhold, and 
* ain 151, be attainted of Treaſon or Felony, the Copyhold is in the Lord without 
a5 6% fy Preſentment of the Homage, becauſe it is againſt the Nature of a Court- 
2 Keb, 45 1. Baron to inquire of Criminal Matters or Offences againſt the King; and ſuch 
2 Vent. 38. Homage is at the Will of the Lord, and often influenced by him; but if a 
5 Co. 117. Copyholder be convicted of Felony, and preſented by the Homage, by 
— 2 Special Cuſtom the Eſtate may be ſorfeited to the Lord ; but this is only by 
„e the Special Cuſtom, ſince the Copyholder is not diſabled by the Convitim 
to 621. to hold the Eſtate, as he is if he was attainted ; and therefore fince it is 
by the Cu/tom only that ſuch Forfeiture accrues, it muſt be in the Manner 
which the Cuſtom has ſettled it, which is by Preſentment of the Homage; 
but if a Copyhold is granted for Life, and by another Copy the Reverſion 
is granted “ to another, Habend. after the Death of the firſt Copyholder, or 
Surrender, Forfeiture or other Determination of the firſt Eſtate ; the firſt 
Copyholder commits Murder, and is thereof attainted, the King pardons 
the Murder and the Attainder and all Forfeitures thereby; in this Caſe, he 
in the Reverſion is intitled to the Eſtate ; for the King cannot have it for 
the Baſeneſs of the Tenure, ſince he cannot be Tenant at Will to any Per- 
ſon ; and the Lord cannot have it, -becauſe he cannot be Tenant to him- 
ſelf ; therefore the particular Eſtate of Tenant for Life being extinguiſhed, 
+ On Certi- the Reverſion immediately commences. + | 


ficate of 

Commiſſioners of forfeited Eſtates, that Defendants were poſſeſſed of Lands forfeited, and did not 
diſcloſe them according to S atute; the Court would not grant Scire facias, but ſaid they proceed 
as for Lands forfeited for High Treaſon, Bunb. 14.— But by Stat. 4 Geo. 1, c. 8. on ſuch Certifi- 
cate, the Exchequer is to proceed as on an Inquiſition z and the Court afterwards ordered a Scire 
facias on ſuch Certificate, as on an Inquiſition found. Bunb, 15. 
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(B) Of the Pozfeiture of Goods and Chattels. 


LL Things whatſoever, which come under the Notion of a Perſonal 


3 Eſtate, and which a Man is intitled to in his (g) own Right, whe- 
rerog. 45s | | + x6 

46, | 

12 Co. 12, 


(g) Put not thoſe which he hath as Executor or Adminiſtrator to another. Cro. Car, 566.— 
Alſo a Term limited to Executors, and not veſted in the Party himſelf, is not forteitable. 2 
Leon. 5, 6. And, 19, Moor 100. Dyerl 30g, 310, 


49iſ.W. wo 


— 


e 5 » 


of the Caſe, and ſhall never be preſumed by the Court where it is not ex- And. 294. 


F OK BE EM wh 


ther they be in Action or Poſſeſſion, are forfeitable in the following Inſtan- 
ces tothe (a) King, for the Trouble and Charge he has been at in holding (a) That the 
Courts and bringing the Offenders to Juſtice. Lord of a 


Manor, or 
other private Perſon, may have bona Felonum & Fugitivorum, but they muſt be claimed by way of 
Grant, and not by Preſcription, becauſe no Man can preſcribe for them ; tor every. Preſcription 
muſt be immemorial ; and the Goods of Felons and Fugitives cannot be forfeited without Matter 
of Record, which preſuppoſes the Memory of that Continuance. 5 Co. 109. 46 E. z. 16. 


Alſo Perſonal Things, ſettled by Way of Truſt on the Offender, are asCro. Jac. 
much forfeited as if he had the legal Intereſt, or were in Poſſeſſion of them 3312. 
as if a Bond be taken in another's Name, or a Leaſe made to another in Hob. 214. 
Truſt for a Perſon who is afterwards convicted of Treaſon or Felony ; theſe 
are as much liable to be forfeited, as a Bond made to him in his own Name, 
or a Leaſe in Poſſeſſion. 

Alſo the Truſt of a Term granted by a Man for the Uſe of himſelf, his, _. p 
Wife and Children, &c. is liable in like Manner to be forfeited, if fraudu- K „ 59% 
lently made with an Intent to avoid a ſubſequent Forfeiture, but it ſhall be 63, 772. 
forfeited ſo far only, as it is reſerved to the Benefit of the Party himſelf, if Lev. 279. 
made bona fide, whether before or after Marriage, for good Conſideration Lane 534, 113. 


0 . * . od. 16 38. 
without Fraud, which is to be left to a Jury on the whole Circumſtances gar 466. 


preſly found. 


Raym. 120, 
; | 2 Rol. Abr, 
34. Rol. Abr. 343. March 45, 88. Sid. 260, 403. Keb. go. 


But the Power of Revocation of the Truſt of a Settlement reſerved to the 
Grantor is not liable to be forfeited, if it depend upon ſomething Perſonal 48 os 
to be done by the Grantor himſelf, as the making the Deed of Revocation Lev. 3 * 


under his Hand and Seal. + Mod. 26, 38. 
| Vent. 128. 
10 Mod, 116, 120, 124, 359. 361, 367, 415. 


+ See infra 531, Note. 


A Man forfeits all ſuch Perſonal Eſtate f in the following Inftances. ; Grants of 
Felons 
Goods how to be inrolied, 4 & 5 W. & M. c. 22, ſ. 1. 


1. Upon a Conviction of Treaſon or (4) Felony, as is clearly agreed by; co. 109, 
all the Books, | | (5) And 
therefore a 
Perſon convicted of Manſlaughter, and making Purgation, as was the ancient Practice, or burnt 
inthe Hand according to the preſent, forfeits his Goods and Chatteis, but not his Lands, for the 


King hath loſt a Subject; and therefore the Party is puniſhable, though in a more gentle Manner 


than when there is a ſedate and deliberate Revenge, 5 Co. 110,,—Thar a Perfon convicted of 
Hereſy forfeited neither Lands nor Goods, becauſe the Proceedings againtt him were only pro ſalute 
anime, Doct. and Stud. I. 2. c. 29, Hale's P. C. 5. 


* 2. Upon the Coroner's Inqueſt taken on (c) View of a dead Body, and * Page 578 
finding him guilty either as Principal or as Acceſfary (4) before the Fact, 1. p C 
and that he fled for the ſame, whereby he ſorfeits his Goods abſolutely, and g,, OO 
the Iſſues of his Lands till he be acquitted or pardoned. Hale's P. C. 

| p 271. 
Keilw. 68. b. Dyer 239. pl. 36. 5 Co. 110, (c) And that in ſuch Caſes where the Coroner 
cannot have the View of the Body, the King thall intitle himſelt to the Goods and Chattels upon 
« Prefentment, 5 Co. 109. 4) Secus it he be found Accettary aiter, for the Indictment 
is ſo far void. Staundf, P. C. 184. 


3. Upon a Jury's finding that the Defendant fled at the fame Time that en 68, 
they acquit him of an Indictment of Capital Felony, or, as ſome ſay, of 8 4 * 
Larceny, before Juſtices of Oyer, Fc. but ſuch a Finding caules no For- os d 
feiture of the Iſſue of the Land, becauſe by the Acquittal the Land is diſ-Staundf. 184. 


Vox. II. 81 charged; 


„ TURE 


charged; neither will it have any Effect as to the Goods, if the Indictment 
were inſufficient, or if the F light be diſproved on a Traverſe, which, as all 
agree, may be taken to any ſuch Finding, except that by a Coroner' In- 
(a) For this queſt, and, as (a) ſome ſay, even to that, as well in reſpe of the F light 
vide Tit, as of the Particulars of the Goods. | 
Coroaer. 
4. The Goods of Perfons outlawed are forfeited to the King, for the 
* f * Retiring from the Inquiries of Juſtice is held ſo criminal in the Eye of the 
Tit. Our. Law, that it is puniſhed with the Loſs of Goods ſo long as the Ourlawry 
lawry, ſtands in Force. So {b) if a Perſon make Default till the Award of an Exi. 
(5) Fitz. ent, either upon an Appeal or Indictment of a Capital Felony, he forfeit 
2 ae us Goods, unleſs he was pardoned before the Fxigent was awarded ; and it 
2 "is (c) holden, that the Law is the ſame as to ſuch a Default upon an In- 
p. C. 183, dictment of Petit Larceny, and that wherever Goods are ſo ſorſeited they 
184. are not ſaved by an Acquittal at the Trial ; (4) but by a Reverſal of the 
Staundf, Award of the Exigent they are ſaved, whether ſuch Reverſal be for an 
hah, — Error either ii Fat or in Lavy, as for the Imprifonment of the Defendant 
> the Time when the Fxigent was awarded, or for a DefeQ in the IndiQ- 


Finch. 3 52. 4 
Rol. ASr. ment, Appeal or Proceſs. 


793* 
41 Aſſ. pl, 13. 22 Aſſ. pl. 11. Cro. Eliz. 4, 72. (c) Hale's P. C. 277, (4) 5 Co. 110, 111. 


43 E. 3, 17. Hale's P. C. 271. Co. Lit. 259, Cro, Jac. 464. Staundf, Prereg. 47. 


5 Co. 109. 5. If a Man be Fels de ſe, or if a Felon be killed in the Robbery, or by 
Fitz, Coron, reſiſting in order to eſcape, he forfeits his Goods and Chattels; for when 
289. 312. a Man thus forſakes Life, all his Goods and Chartels are derelict; 


P. C. 184, and therefore the King ſhall have them as the Maintainer of publick Juf- 


3 Inſt. 56, rice, 


Plow, 260. 6. If a Felon waives, that is, Teaves any Goods in his Flight from thoſe 
ans 9308 who either purſue him, or are apprehended by him ſo to do, he forfeit 
Gro. Eliz. them, whether they be his own Goods, or Goods ſtolen by him; and at 
694. Common Law, if the Owner did not purſue and appeal the Felon, he 
(e) But for loſt the Goods for ever; but by the (e) 21 Il. 8. cap. 11. for encouraging 
this vide the Profecution of Felons it is provided, that if the Party comes in as Evi- 


2Hawk.P.C. Jence on the Indictment, and attaint the Felon, he ſhall have a Writ of 


170. And 23 
that a Sale Reſtitution. 


in a Market 
Overt does not ſo far alter the Property of the Goods, but that upon a Proſecution by the Perſon 


from. whom they were ſtolen, he ſhall have them again. Tit, Fairs and Markets, 


5 Co. 109. And here we may obſerve a Difference between Goods waived, Strays 
Faul s Cale. and the like, and Goods forfeited for Felony or Flight; for, as it has been 
obſerved, Goods forfeited for Felony are not in the King without an Office 
found of ſuch Felony or Flight, becaufe the Property cannot alter without 
Matter of Record ; but Goods waived are in the King without Office, be- 
cauſe there the Property is in no Body; and therefore by public Agree- 
page 579. ment is put out of the Finder, in whom it was by the State of Nature, and 
is veſted in the King as a Recompence for his Trouble and Charge in the 

+ 1f A. has Execution of Juſtice. + 


a Frechoid 
I caſe, and is attainted on 8 & W. 5. c. 26. relative to coining; it is forfeited to the Crown. 


Kirten v. Horton, Foſter 22 2,—-Tenant at Will hath got any Thing to forfeit, Denz v. Fearnfpte 
x Wilſ. 176. 


(C) £0: 
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(C) Foz what Crimes by Statute. 


Y the 26 H. 8. cap. 13. it is enacted, that every Offender and Of- 
« fenders being hereafter lawfully convicted of any Manner of High 
« Treaſons by Preſentment, Confeſſion, Verdict or Proceſs of Outlawry, 
« according to the due Courſe and Cuſtom of the Common Laws of this 
Realm, ſhall loſe and forfeit to the King, his Heirs and Succeffors, all 
« ſuch Lands, Tenements and Hereditaments, which any ſuch Offender 
or Offenders ſhall have of any Eſtate of Inheritance in Uſe or Poſſeſſion, 
« by any Right Title or Means, within the Realm of England, or elfe- 
« where within any of the King's Dominions, at the Time of any ſuch Trea- 
« ſon committed, or at any Time after, ſaving to every Perſon and Per- 
« ſons, their Heirs and Succeſſors, other than the Offenders in any Trea- 
« ſons, their Heirs and Sueceflors, and ſuch Perſon and Perſons as claim 
eto any their Uſes, all ſuch Rights, Titles, Intereſts, Poſſeſſions, Leaſes, 
«* Rents, Offices and other Profits, which they ſhall have at the Day of 
« committing ſuch Treaſons, or at any Time before, in as large and 
« ample Manner, as if this Act had never been had nor made. 
« And by the 33 H. 8. cap. 20. it is enacted, That if any Perſon or 
Perſons ſhall be attainted of High Treaſon, by the Courſe of the Com- 
„mon Law or Statutes of this Realm, in every ſuch Caſe every ſuch At- 
* tainder by the Common Law ſhall be of as good Strength, Value, Force 
and Effect, as if it had been done by Authority of Parliament; and that 
„ the King, his Heirs and Succeſſors, ſhall have as much Benefit and 
Advantage by ſuch Attainder, as well of Uſes, Rights, Entries, Condi- 
tions, as Poſſeſſions, Reverfions, Remainders, and all other Things, as 
if it had been done and declared by Authority of Parliament; and thall 


Lay 


ſe de deemed and adjudged in actual and real Poſſeſſion of rhe Lands, Te- 
ts * nements, Hereditaments, Uſes, Goods, Chatrels, and all other Things 
it * of the Offenders ſo attainted, which his Highneſs ought lawfully to have, 
e and which they, being ſo attainted, ought or might lawfully loſe or for- 
g « feit, if the Attainder had been done by Authority of Parliament, with- 
1 * out any Office or Inquiſition to be found of the ſame ; any Law, 
of « Statute or Uſe of the Realm to the contrary thereof in any wiſe not- 
« withſtanding. 
“Saving to all and every Perſon or Perſons, and Bodies Politick, and 
n „their Heirs, Aſſigns and Succeſſors, and every of them, (other than ſuch 
* Perſon and Perſons which hereafter ſhall be attainted of High Treaſon, ' 
and their Heirs and Aſſigns, and every of them, and all and every other 
z * Perſon and Perſons claiming by them or any of them, or to their Uſes, 
__ or to the Uſes of any of them, after the ſaid Treaſons committed) all 
e * ſuch Right, Title, Uſe, Poſſeſſion, Entry, Reverſions, Remainders, In- 
8 e tereſts, Conditions, Fees, Offices, Rents, Annuities, Commons, Leaſes, 
of and all other Commodities, Profits aud Hereditaments whatſover they 
1 Hor any of them ſhould, might or ought to have had, if this Act had ne- 
| ver been had or made.” + For the 
ge Treaſons in 
5 Eliz. c. 1. concerning the Papa! Supremacy, 5 Eliz. c. 11. and 18 Eliz. c. 1. touching the 
Coin, no Forfeiture of Lands ſhall be but during the Life of the Offender, And wide 7 Ann. c. 
n. 21, and 17 Geo. 2. c. 29. For the Treaſons in 8 & 9 W. 4, c. 25. and 15 and 16 Geo. 2. c. 28. 
(ts the Lands are forfeited, —The Blood is not corrupted for either, Foiter 223. 
ö * the Conſtruction of theſe Statutes the following Opinions have been 
olden. ä 
2 1. That neither of theſe Statutes are repealed by 1 Ma. Seſſ. 1. cap. 1.*Page 550 


which enacts, © Thar no Pains of Death, Penalty or Forfeiture, ſhall en- 3 
8 2 ” ſlue . 227. 


FORFEITURE 


7 Inſt. rg. © ſue to any Offender, for the doing any Treaſon, Petit Treaſon, or Mi. 
2, dat priſion of Treaſon, other than ſuch as be within the Statute of 25 E. z. 
"TIA * ft. 5.c. 2. ordained and provided ;” for the Words, other than ſuch, 
; Sc. have been conſtrued not to extend to the Pains, Ec. mentioned in 
> I 3 of the Sentence, but to the Offences mentioned in the End 

of it. 
Staundf. 2. That Eſtates in Tail are forfeited by Force of theſe Words, in 26 U. 
P. C. 187, 8. c. 13. (ante 579.) of any Eflate of Inheritance, which muſt be void, if they 
Co. Lit. 37, do not include Eſtates in Tail; (a) alſo Lands given to a Man and his Wife, 
391- and the Heirs of their two Bodies, are as much forfeited by his Attainder, 


Joby oh ,, as Lands given to him and the Heirs of his Body. f 


adjudged, 


+ If A. intails his Eſtate in Scetland on himſelf for Life, Remainder to F. his eldeſt Son, and 
the Heirs Male of his Body, Remainder to the Heirs Male of A.'s own Body, with ſubſequent: 
Limitations, and the Reverſion to the Heirs and Aſſigns whatſoever of A. with prohibitive, irri- 
tant and reſolutive Clauſes ; and A. dies, leaving B. and another Son, C. B. is attainted of High 
Treaſon ; the Eſtate is forfeited to the Crown during his Life, and the Continuance of ſucli Iſſue 
Male of his Body as would have been inheritable to the ſaid Eſtate tailzie, ard alſo for ſuch Ef. 
tate and Intereſt as veſts in him by the Limitation to the Heirs whatſoever cf 4. after the Sub. 
ſtitutions determined; and after the Death of B. and Failure of his Iſſue Male, C. ſhall ſucceed, 
by virtue of the Subſtituticn to the Heirs Male of the Body of 4, Foſter 95. lf the Eſtate is 
limited to A. and the Heirs Male of his Body, without any previous Limitation to his Son B, 
and B. on his Father's Death becomes intitled as Heir of his Body, and is attainted of High 
Treaſon, the whole Intail is forfeited by his Attainder, as long as there are Heirs Male of the 
Body ot A, Foſter 102. | 
3. That neither a Rig/t to (b) a Writ of Error to reverſe an erroneous 

zn Common Recovery, (c) nor a mere Ripht of Adin to Lands in the 
3. agreed in ry B 3 ; hae 
the Marquis Hands of a Stranger as of a Difcontinuee, or of the Heir of the Diſſeiſor, 
of Wircheſ- are forfeited by either of theſe Statutes ; (4) bur Rights of Entry are as 
. Caſe. much forfeited as Lands in Poſſeſſion; yet the King ſhall (e) not be ad- 
0 * 7» judged in Poſſeſſion, by virtue of ſuch a Right, without an Office, and a 
3 5. Scire facias or Seiſure on ſuch Office ; for the Words, The King /hall be 
Hob. 340. deemed in Poſſeſhon without Office, &c. ſhall have this Conſtruction, that he 
Cro, Eliz. ſhall be in Poſſeſſion without Office, in the fame Manner as he thould 
309 1 have been on an Office found at Common Law; but at Common Law, if 
_ Diſſeiſee had been attainted of High Treaſon, the King ſhould not have 
7 Co. 13. been in Poſſeſſion without Office, and a Scire facias or Seiſure thereon. 
Lit. Rep. x : ; , 
100. S. P. agreed. (c) 3 Co. 2, 3. Hob. 340. 7 Co. 13. 4 Co. 58. a. (4) 3 Co, 2, 3. 20. 
le) 3 Co. 11. a, 4 Co. 58. a. Leon. 21. 9 Co. 95. a. 


Cro, Car. 4. If Tenant in Tail of the Gift of the Crown makes a Feoffment in 
427. , Fee, and then is attainted of High Treaſon, the Right of the Intail is for- 
—_—_— feited, for it could not be diſcontinued, becauſe the Reverſion continued 
Caſe, & vide always in the Crown; and though it be put in Abeyance by the Feoff- 
Plow, 552, ment, as to any Benefit which the Feoffor could have claimed from it; yet 
fince it is not turned to a Right of Action, but would have ſtill continued 
in him for the Benefit of the Heir, if there had been no Attainder, it ſhall 
likewiſe continue in him for the Benefit of the Crown. : 
Hob. 334. F. That if one attainted of High Treaſon is ſeiſed of a defeaſible Eſtate- 
* 3 tail, and hath alſo a Right to an ancient Intail, which is diſcontinued, he 
+ 9 **P* forfeits both; for the firſt is within the expreſs Words of 26 H. 8. c. 1 3. 
305 1 
and the other within thoſe of 33 H. 8. c. 20. and it doth not follow, that 
becauſe naked Rights to Lands in the Hands of a Diſcontinuee, or of the 
Heir of a Diſſeiſor, are not within the Meaning of the Statute, therefore a 
Right in the Party himſelf is not ; for the Forfeiture of ſuch naked Rights 
might not only be of dangerous Conſequence in unſettling Poſſeſſions, but 
might alſo be prejudicial to Strangers, whom the Statute, by. an expreſs 
Saving, plainly intends to fayour ; but à Forfeiture of the Offender's Right 
ti his own Lands can prejudice none but himſelf and his Heirs, 


6. In 


r #0 


5. In the Conſtruction of the Statute of 33 H. 8. c. 20. it is (a) agreed, 

that a Power of Revoking the Uſes of a Settlement may be forfeited by 

Force thereof, if the Execution of it require nothing but what may be 

as well performed by any other Perſon, as by the Party himſelf by whom 

it was reſerved ; as the Tender of a Ring, &c. (3) Neither doth the 

Mention of ſuch Conſiderations, and Inducements for the Reſerving ſuch 

a Power in the Preamble of it, as are inſeparable from the Perſon, alter 

* the Caſe, if nothing of this Kind be inſerted in the Proviſo itſelf, by which. Page 531 

itis reſerved ; but (c) if ſuch Proviſo require any Thing of this Kind, it (% In x,. 

prevents the Forfeiture ; as if it be worded thus, That if the Party ſhould plefield's 

be minded to alter and revoke the Uſes, and ſignify his Mind in Writing Caſe. 

under his Hand and Seal, or (4) if it only require, that the Revocation be? Co. 12, 13. 

under his Hand and Seal, without ſaying any Thing about his changing gel, * 

ey” py . . nd. 293. 

his Mind; or as (e) ſome ſay, if it only require the Tender of a Ring by Moor 303. 

the Party, ipſe adtunct declarante his Intent, Ic. + 4 Leon. 135. 
Palm. 43-3. 

Rol. Rep. 142. (6) Englefield's Caſe adjudged in 7 Co. 12. and in the Books cited — 2 

agreed to be Law. 2 Keb. 566, 763, 773. Lev. 279. Lane 44. Rol. Rep. 142. (e) As in 

the Duke of Norfe!k's Caſe, where there was this Proviſo, That if the Duke ſhould be minded to 

alter and revoke the Uſes, and ſignify his Mind in Writing under his Hand and Seal, and then, 

Sc. and it was clearly adjudged, that the Power of Revocation was not forfeitable, becauſe it 

depended on the Duke's ſignifying his Mind in Writing under his proper Hand and Seal, which 

none but himſelf could do, 7 Co, 13. cited and agreed, Lev, 279. 2 Keb. 566, 763, 773. 

3 Inſt. 19. (4) Mod, 16, 38. Lev. 279. Main's Caſe, (e) Vide Palm. 429, Latch. 

25, 26, 70, 102. Jon. 135. Vent. 129. Mod. 40. 

+ 4. who is Tenant for Life, with Power to make Leaſes for three Lives, or twenty-one Years, 
makes a Leaſe to Truſtees for ninety-nine Years, if he ſo long live, for Payment of his Debts ; and 
appoints them his Attornies, to makes Leaſes purſuant to the Power; A. is outlawed for 
High Treaſon ; the Truſtees ſhall not make the Leaſes to the Nominees of the Crown, Bunb. 92. 


7. That neither an 1 Annuity granted pro conſilio impendendo, (g) nor (/) Plow. 
an Office granted for Life, and requiring Skill and Confidence, are forfeit- pt 
able by theſe Statutes ; but ſuch Office in Fee may be forfeited without @ mY 
the Aid of them, becauſe the Grantor in giving an Eſtate deſcendable to 8 vide Tit. 
all the Heirs of the Grantee, however qualified, appears not to have been Offices and 
induced to make his Grant from the Conſideration of the peculiar Merit of Officers. 
the Perſons who are to execute the Office. 

By an Act of Parliament made 13 Car. 2. it was enatted, That all the , Lev, 169. 
Manors, Meſſuages, Lands, Tenements, Peſſeſſions and Reverſions, Remainders, Browne and 
Rights, Intereſts, Hereditaments, Leaſes, Chattels Real, and other Things of ate. 
what Nature foever, that Sir John Danvers, or any other to his Uſe, or in| _ __ 
Truft for him, had the 251% of March 1646, or at any Time after, flould be; Kcb. 459, 
forfeited to the Ning; and it was adjudged, that by Force of theſe Words, 651, 712. 


All Intereſts of what Nature foever, an Eſtate-tail was forfeited. Vent. 299. 
Pollexf. 181. 


8. C. 


But it is holden, that the Statutes of Nænunire, which give a general © 1 = 


Forfeiture of all the Lands and Tenements of the Offender, extend not to 
Lands in Tail. | 
It is agreed, that a Saving againſt Corruption of Blood in a Statute con- Hale'sP. C. s. 
cerning Felony faves the Land to the Heir, becauſe the Eſcheat to the Lord 3 laſt. 47, 
for Felony is only pro defectu tenentis, occafioned by the Corruption of 
Blood; alſo the ſaving the Land to the Heir faves the Corruption of Blood 
and Loſs of Dower. | 
But a Saving againſt the Corruption of Blood in a Statute concerning Salk, 85, pl, 
High Treaſon does not fave the Land to the Heir, becauſe the Land goes 2. 
to the King by Way of immediate Forfeiture, and not by Way of Eſchear. f f See farther 


the Statutes 


7 Ann, c. 21. & 17 Geo. 2. c. 29. and the Obſervations on thoſe Statutes, in Conſ. on Law of 
Forf. for High Treaſon, By thoſe Statutes, after the Death of the Prerender's Sons, no Attainder 
of High Treaſon is to extend to the Diſinheriting any Heir, &c. — Council allowed to Perſons im- 


peached by the Commons, 20 Geo, 2. c. 30. | 
(D) To 


neee. 


D) To what Time the Fozfeiture ſhall have Re- 
lation. 


HE Forfeiture upon an Attainder either of Treaſon or Felony ſhall 

have Relation to the (a) Time of the Offence, for the avoiding 

all ſubſequent Alienations of the Lands, but to the Time of the Con- 

* Page 582 viction, + or fugam fecit found, c. only as to Chattels, unleſs the Party 

b were killed in flying from, or reſiſting thoſe who had arreſted him; in 

Ci b. which Caſe it is ſaid, that the Forfeiture ſhall relate to the Time of the 
$ Co, 170. Offence. 

(2) That if 

the Time proved varies from that laid in the Indictment, and the Jury find the Defendant guilty 

generally, the Forfeiture ſhall relate to the Time laid, till the Verdict be falſified by the Party in- 

ter,ted, as it may bein this reſpect, though not as to the Point of the Offence, Hale's P. C. 264, 

270, 3 Inſt. 230 But if the Jury find the Defendant guilty on the Day on which the 

Fact is proved, whether before or after the Day laid in the Indictment, in ſuch Caſe the Forfci. 

— ſhall relate to the Day ſo ſpecially found, Kelynge 16. Halc's P. C. 264, 2 Inſt, 318. 3 

45»; 230. £ ; 


+ See infra, Letter (E). 


$ Co. 150, No Attainder whatſoever ſhall have any Relation as to the meſne Profits 
Plow, 488. of the Lands of the Perſon attainted, (5) but only from the Time of the 
(3) Whether Attainder. 


in a Premu- 
nire the Forfeiture ſhall relate to the Time of the Offence, or only to that of the Judgment, 9. & 
wide Cro. Car. 172. Jon. 217. W@ Tit, Præmunire. 


Plow, 260. The Forfeiture of a Perſon becoming Felo de ſe has Relation to the Time 


5 Co. 110. the mortal Wound was given, ſo that all intermediate Alienations are 
Hale's P, C. avoided. | | 


-- * 


(E) What is to be done with the Offender's Goods 
before Conviction. | 


$ Co. 171. IT hath always been held, that one indicted or appealed of Treaſon or 
Felony may, bona fide, ſell any of his Chattels Real or Perſonal, for the 
Suſtenance of himſelf and Family, until they be actually forfeited, 
Skin. 457, But where a Perſon being in Newgate for Robbery and Burglary, before 
pl. 4. Conviction, made a Bill of Sale of all his Goods to his Son; and on Trover 
Jener and brought by the Son againſt the Sheriffs of London, it was held by Holt, that 
Apart, the Bill was fraudulent, and that though a Sale, bona fide, and for a valu- 
able Conſideration, had been good, becauſe the Party had a Property in 
the Goods till Conviction, and ought to be reaſonably ſuſtained out of 
them, yet that ſuch a Conveyance as this cannot be intended to any other 
Purpoſe than to prevent a Forfeiture and defraud the King; and this he 
ſaid was a Fraud at Common Law. | 
3 Inſt. 229: It ſeems the better Opinion, that at (c) this Day, before IndiQment, 
Eridg. 27, the Goods of the Offender cannot be ſearched and inventoried, and that 
Hale's P. C. aſter Indictment they cannot be ſeiſed and taken away till the Felon is con- 


6 9 . = . . o o 
0 7) That ac. victed, for till the Conviction the Property remains in the Felon, 
cording to And 
the general Tenor of the Old Books, the Goods of one arreſted for Treaſon or Felony may, by the 
Vurview oi an ancient Statute, which ſeems to continue ſtill in Force, be immediately invento- 
| | PRE ricd 


—: , 


Or 


And by the 25 E. 3. cap. 14. it is enacted, That no Sheriff, Under- 
« 'Sheriff, nor Eſcheator, Bailiff of Franchiſe, nor any other Perſon, take 
« orſeiſe the Goods of any Perſon arreſted or impriſoned for Suſpicion of 
« Felony, before that the ſame Perſon ſo arreſted and impriſoned be con- 
« yicted ar attainted of ſuch Felony according to the Law; or elſe the 
« ſame Goods otherwiſe lawfully forfeited ; upon Pain to forfeit the double 
« Value of the Goods ſo taken to him that is ſo hurt in that Behalf by 
« (a) Action of Debt, Ec. 64) for pre- 


cedents of 
ſuch Actions, v ide Lutw. 132. Cro. Eliz, 749. 


This Statute is faid to be in Affirmance of the Common Law, and hath 5 Co. 177. 
been (5) adjudged to extend as well to the Seizure of Money, as of any () Kaym. 
other Chattel. 1 

* It ſeems plain from this Statute, that Goods may be ſeized as ſoon as v Page 583 
they are forfeited ; and it ſeems the whole Townthip is anſwerable for Co Lit 397. 


them to the King, and may ſeize them wherever they can be found, 2Hawk P. C. 
455. and ſe- 
veral ancient Authorities there cited. 


And at Common Law it was no Plea for ſuch Townſhip, that the Goods 2 Hawk. P. C. 
were delivered to the Cuſtody of J. S. who embezzled them, Ac. but it is 436. 
enacted by 31 E. 3. c. 3. That if any Man or Town be charged in the 
Exchequer by Eſtreats of the Juſtices of the Chattels of Fugitives and 
4 Felons, and will alledge in Diſcharge of him another which is charge- 

* able, he ſhall be heard, and Right done to the other.” 


(F) Where the Wife ſhall loſe Her Yower. 


EFORE the Statute of 1 FE. 6. cp. 12. the Wife not only loſt her Co.Lit. 31.5. 
Dower at Common Law, but alſo her Dower Ad oftium Eccleſiæ, or 37. a. 41. a. 
ex aſſenſu Patris, or by Jon Cuſtom, (except that of Gavelkind) by © N. B. 150, 


the Huſband's Attainder of Treaſon or (c) Capital Felony, whether com- : _ Set, 


mitted before or aſter the Marriage, Bro. Tit. 
Dower 82. 
Plow. 261. (<) That the Wife of a Fe/o de ſe ſhall have Dower, Plow, 261, 262. Dame 


Hale's Caſe.—So if the Huſband be outlawed in Treſpaſs or any Civil Action, for this works no 
Corruption of Blood, or Forfeiture of Lands, Perk. Sect. 388. Co. Lit. 31. a,—5S0 if the 
Huſband be attainted of Hereſy, for this is only a Spiritual Offence. Co, Lit. 31. So if the 
Huſband or Wife be excommunicated, Co. Lit, 31. So if either the Huſband or Wife be at- 
tainted in a Præmunire, ſhe ſhall be endowed ; but for this vide Co, Lit, 134. and Tit, Præ- 


munire. 

But the Wife never forfeited Lands given jointly to her Huſband an 
her, whether by way of Frank-marriage, or otherwiſe, but only for the 
Year and Day, and Waſte. : | 

It is enacted by 1 E. 6. cap. 1 2. par. 17. © That albeit any Perſon ſhall 
« be attainted of any Treaſon or Felony whatfoever ; yet that notwith- 
« ſtanding every Woman, that ſhall fortune to be the Wife of the Perſon 
« ſgattainted, ſhall be endowable and enabled to demand, have and enjoy 
„ her Dower, in like Manner and Form as though her Huſband had 


« not been attainted, c. 


d Co. Lit. 37. 
3 Inſt. 2 16. 


_— 


— 


ried and appraiſed ; after which, and on Surety found that they ſhall be forth coming, they ſha! 
be kept by the Bailiffs of the Party arreſted, and for Want of ſuch Surety by his Neighbours, . 
he be convicted, or found to have fied, c, whereby they are actually forfeited, vide 2 Hawk. I. C. 


455. and the Authorities there cited. Bur 


. — e 


FORFEITURE, 


But this is repealed as to Treaſon by 5 & 6 E. 6. cap. 11. par. 9. ſed 

13. by which it is enacted, That the Wife, whoſe Hufband ſhall be at- 
(4) This Ac d tainted of any Treaſon (a) whatſoever, ſhall in no wiſe be received to aſt, 
8 challenge, demand or have Dowry of any the Lands, Tenements or 
of petit Hereditaments of the Perſon fo attainted, during the ſaid Attainder in 
Treaſon, as Force.” | 
well as to | 
an Attainder of High Treaſon, Staundf. 195. Dyer 140. pl. 42. Co, Lit. 37. a. 392. b,—But 
not to Miſpriſion of Treaſon, Co. Lit, 37, a. Moor 639. Dyer 97. pl. 49. 13 Co. 19. 


Bendl. 56. [f the Huſband ſeiſed of Lands in Fee makes a Feoffment, and then 

Dyer 140. commits Treaſon and is attainted of it, the Wife ſhall not recover Dower 

=p _ '17- againſt the Feoffee. 

(4) Leon. z. So (5) if the Huſband is attainted of Treaſon, and afterwards pardoned, 

{c) Perk. yet the Wife ſhall not recover Dower ; but (c) of Lands purchaſed by the 

Se. 391. Huſband after the Pardon the Wife ſhall be endowed. 

2 Inſt, 216, If a Huſband having levied a Fine with Proclamations 1s erroneouſly 

Moor 639. attainted of Treaſon, and the five Years paſs after his Death, and then 

pl. 379. the Oatlawry is reverſed, the Fine and Nonclaim are no Bar till five Years 
are paſſed after the Reverſal, becauſe the Wife could not ſue for her 

Page 584 * _ while the Attainder ſtood in Force, neither could ſhe any Way 
reverſe. 

For this «ids After the making of the Statute 1 E. 6. cap. 12. it ſeems to have been 

Tit, Power. doubted, whether the Wife thould not loſe her Dower in caſe of any new 

elony made by Act of Parliament; and therefore where ſeveral Offence; 

have been made Felony ſince, Care has been taken to provide for the Wife 
Dower. | 


— __—— 


(G) How far the Blood of the Oifender is cozrupted. 


Co. Lit. 8. IT is clearly agreed, that by an Attainder of. Treaſon or (d) Felony, 
4T- the Blood of the Offender is ſo far ſtained or corrupred, that the Party 


Staundf. loſes all the Nobility or Gentility he might have had before, and becomes 


P. C. 195. 1gnoble. 
(d) But an | 
Attainder of Piracy corrupts not the Blood, Co. Lit. 391.—Nor of Petit Larceny, 3 Inſt. 
211. Co, Lit, 41. 4, 2+ Oy 170. f | 


Co. Lit. 8.2. Alſo it is clearly agreed, that he can neither inherit as Heir to any An- 
391. b. 392-ceſtor, nor have an Heir; and the Policy of the Law herein is to make 
_ Men more mindful of their Allegiance, and to deter them from taking up 
Gro. Nona- Arms againſt the Crown; for as the natural Love Men have for their 
bility 21. Poſterity, often reſtrains them from Actions which would prejudice them, 
Cro. 66. either by entailing the Infamy of ſuch Actions on them, or 28 them 
Sphbarers in the Puniſhment which the Law has appointed for ſuch Offences ; 
ſo Men are leſs careful of their Perſons, when their Miſcarriages will nei- 
ther involve their Children in the Guilt or Puniſhment of them. 
Therefore it is (e) laid down as a ſure Rule, that wherever it is neceſ- 


ro. fary for any one, who would make a Title to another, to derive the De- 
543; dſcent thro' him, that the Attainder is an effectual Bar to ſuch Title, (/) un- 
Lit, Rep. 28. | | FFF leſs 


Noy 150. | 

Vent. 413, 417, Lev. 60. Sid. 200. (/) Lit, Sect. 746. 3 Co. 10. 8 Co. 166, a, — And 

there!0:e, it ths Grandfather be ſei.cd in Tail, and the Father be attainted of Treaſon ſince the 
| | „ . i 5 24th 


FOr 


leſs the Lands were intailed, in which Caſe he claims per farmam doni, 6m H. 8. 
and paramount his Title. c. 13. (ante 


| 79.) and 
dies in the Life of the Grandfather, the Son ſhall inherit the Grandfather, for the tas is Heir per 


. farmam deni to the Tail, which is originally not forfeitable, and by that Statute the Father for- 
feits only the Lands and Rights that he hath in him. Co, Lit, 8. 3 Co, 10. Dozwry's Caſe, 


As if there be Grandfather, Father and Son, and the Father is attaint- Co. Lit. 492. 
ed, the Son cannot claim as Heir to the Grandfather of the Lands in Fee- Daliſ. 14. 
ſimple, becauſe he muſt of Neceſſity derive the Deſcent through the Father, PP. J- 
which by Reaſon of the Attainder he cannot do. ene, . 426, 

80 if there be two Brothers, and one of them having Iſſue a Son be at- Dyer 274. 
tainted, and either the Son or Uncle purchaſe Land, and die without Iſſue, Pl 40. 
the other cannot be his Heir, becauſe the Blood of the Father, through 8 
whom the Deſcent muſt be conveyed, is corrupted.  Vent- 414, 

: 16, 425, 

But it is alſo a general Rule, that the Attainder of a Perſon, who needs 9 
not be mentioned in the Conveyance of the Deſcent, does no Hurt, let the Noy 159, 
Anceſtor be never ſo remote; and that therefore where one may claim as 166. 


immediate Heir to another, without deriving the Deſcent through any — . : 
other, he ſhall not be barred by the Attainder of any other, Vent. ans 


As if the Son of one attainted purchaſe Land, and have a Son and die, vent. 416. 
ſuch Son ſhall inherit him, becauſe he derives his Deſcent immediately 
from him. | 


* So if a Man hath two Sons, and is attainted, and one of the Sons pur- + Page 585 


chaſe Lands, and die without Iſſue, the other ſhall be his Heir, becauſe he co Lit, 8 
may make his Title without mentioning the Father; and therefore there is * — = 


no Diſability in the one to be repreſented, or in the other to repreſent. Cro. Jac. 
| $39. 

Rol. Ahr. 625. pl. 5. Cro. Car. 543. Palm. 19. Lev, 59. Vent. 425. 2 Rol. Rep. 93. 2 
Sid, 25, 27. Moor 569, pl. 775. Noy 158. Lit. Rep 28, ——But my Lord Coke ſays, that the 
Reaſon of this Caſe is, becauſe the Attainder of the Father corrupts only the lineal Blood, and not 
the coll-teral Blood between the Brethren, which was veſted in them before the Attainder ; but 
he ſaith that ſome have holden, that if a Man, after he be attainted, have Iſſue two Sons, the 
one cannot be Keir to the other, becauſe they could not be Heir to their Father, for that they ne- 
ver had any inheritable Blood in them, Co. Lit. 8. a.— gut the Ground of this Opinion is 
overthrown by the Reſolution in the Caſe of Collingwwoed and Pace, wherein it was adjudged in the 
Exchequer Chamber by ſeven Judges againſt three, that the Sons of an Alien “ might be Heirs one 
to another, if born in England, or naturalized, though it is certain, they could not be Heirs to 
their Father, Sid. 193, Hard. 224, Vent. 413. Lev. 59. And therefore it ſeems now ſettled, 

that ſuch Sons, whether born before or after the Attainder of their Father, may inherit each other, 


— 


* By 11 & 12 W. 3. c. 6. Natural Subjects may inherit and make their Title by Anceſtors, 
born beyond Sea, & wide 25 Geo, 2. c. 39. 


So where a Perſon attainted hath Iſſue by a Woman ſeiſed of Lands of In- Noy 159, 
heritance, ſuch Iſſue may inherit the Mother, though he never had any 169. 


inheritable Blood from the Father. Staundf. 
P. C. 196. 


2 Sid. 248. Cro, Jac, 539. Lit, Rep. 28. Lev. 59. Sid. 201. Vent. 422. Co. Lit. 84. b. 


If the Father of a Perſon attainted die ſeiſed of an Eſtate of Inheritance Co. Lit. S.. 
during his Life, no younger Brother can be Heir, but the Land ſhall rather No _— 10 
eſcheat; for the elder Brother, though attainted, is ſtill a Brother, and no E 
other can be Heir to the Father while he is alive; but if he die before the e 
Father, the younger Brother ſhall be Heir, becauſe there 1s no Default in Sid. 195. 
the Father to be repreſented, nor in the younger Son to repreſent the Father Vent. 413. 
after the Death of his Brother. 

But if the eldeſt Son had left Iſſue and died, ſuch Ifſue could not have Dyer 438. 
inherited, but ſuch Land muſt have eſcheated, becauſe the eldeſt Son could 


not have repreſented the Grandfather, but by the Mediation of the PR 
| an 


FO RF-E1.T UX E 


and as ſtanding in his Stead, and that in this Caſe he could not do, becauſe 
the Father can have no Repreſentatives, and the younger Son could ng 


inherit, becauſe the elder Line is ſtill continuing, which excludes the 


Younger, | 
Co. Lit. 163. If Man be ſeiſed of Lands in Fee, and hath Iſſue two Daughters, and 
b. one of them is attainted of Felony, and the Father dies, both Daughters 
being alive, one Moiety ſhall deſcend to the innocent Daughter, and the 
other Moiety ſhall eſcheat. 


Co. Lit. 163. But if a Man make a Leaſe for Life, Remainder to the right Heirs of 
b. A. being dead, who hath Iſſue two Daughters, whereof one 1s attainted of 
Felony, it ſeems the Remainder is not good for a Moiety, but void for the 
Whole. 
co. Lit,163, For in the firſt Caſe the Lord by Eſcheat muſt make a Title to deveſt the 
b. Eſtate which was once lawfully veſted in the Anceſtor ; which he cannot 
do, becauſe there is no Defect in this Caſe, ſince the Anceſtor may be legally 
repreſented, and the innocent Daughter may legally repreſent; and there- 
fore there can be no Title in the Lord to evict that Moiety, though he has 
Title to the Moiety of the offending Daughter, who after her Crime can 
repreſent no Man; but in the ſecond Cafe, the Sifters are to make Title to 
the Remainder, which they cannot do, becauſe to make Title to the Re- 
mainder, they muſt bring themſelves within the Words of the Gift; and 
the innocent Daughter cannot take upon her the Character of an Heir 
alone, ſince they both make but one Heir to the Anceſtor ; and both can- 
not join, becauſe one is attainted and incapable of that Character. 
Co.Lit,2, b. Although a Perſon attainted be to many Purpoſes looked upon as dead 
in Law, yet he hath a Capacity to purchaſe Land, which the King ſhall 
page 586 * have upon Office found, and not the Lord of the Fee, becauſe his Perſon 
being forfeited to the King he cannot purchaſe but for the King. 
Co Lit. 3. a, But if a Man attainted be pardoned by AR of Parliament, he may pur- 
291, b. 392. chaſe as before, for he is totally reſtored and inheritable to all Perſons; but 
b. if he be pardoned by Charter, he may thenceforth purchaſe Lands, but 
Stam. P. C. cannot inherit his former Relations; for the King's Charter cannot alter 
2. 233. the Law or take away the Right af others, or reſtore the Relation that 
Dalif, 14. was loſt, | 
pl. 3. 
Noy 270, If a Man be attainted and after pardoned by Charter, the Children born 
Co. Lit. 8. a. before ſuch Pardon ſhall not inherit; but if they fail, the Children born 
3 Inſt. 233-after ſuch Pardon may inherit him; for the Pardon makes him capable of 
+ See ante New Relations, as well as of new Purchaſes, though all the old legal Benefts 


359. laſt and Relations are loſt. + 
Note, 


FORMEDON. 


=, H ©. 
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FORMED ON. 


ORMEDON is a Real AQtion which lies for the Iſſue in Tail Co. Lit. 326. 
after the Neath of his Anceſtor, or for him in Remainder or Re- b. 527. 
verſion after the Eftate-tail determined, and is called Fermedm, 39. 

becauſe the Writ comprehends the Form of the Gift. 

The Proceedings in this Action, as in all other Real Actions, being 

dilatory and expenſive, it is now ſeldom brought ; bur as it is a proper 

Remedy in many Caſes, and till in Uſe, we ſhall conſider it under the 

following Heads. 


(A) Of the ſeveral Writs of Fozmedon, 537. 
And herein, 


1. Of the Formedon in Deſcender. 587. 
2. Of the Formedon in Remainder. 588. 
3. Of the Formedon in Reverter. 589. 


(B) Of what Things a Fozmedon will lie. 590. 
(C) How the Demandant mult ſet fozth his Title. 


5 90» 
(D) Of the Tenant's Plea in Abatement oz Bar. 
591: 
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% (A) Of the ſeveral Writs of Fozmedon: And page 587 


herein, 


1. Of the Formedon in Deſcender. 


Ormedon in the Deſcender is an Action Anceſtrel Droiturel, which lies 2 Inſt. 291. 

for the Iſſue in Tail, upon a Violation of that Right which deſcends Plow. 235. 

to him from his Anceſtor, according to the Form of the Gift, and is in F. N. B. 47% 
Nature of a Writ of Right, being the (a) higheſt Writ that an Iflue in — * 


Tail can have. (a) And 

theretore 
Tenant in Tail ſhall not have a Writ of Right Sur diſclaimer, nor a Quo jure, nor a Ne injuſte vexer, 
nor Nuper objit, or Ratianabili parte, nor a Mortdancefter, nor a Sur cui in uita; for theſe and the 
like none but Tenant in Fee ſhall have. Co. Lit, 326. b. But Tenant in Tail ſhall have 
a Quod permittat, a Writ of Cuſtoms and Services in le debet & ſolet, but not in the debet only; and in 
like Manner he ſhall have a Secta ad Molendinum in le debet & ſolet, but not in the debet only; alſo 
he may have a Writ of Entry in conſimili caſu, and an Admeaſurement, and a Nativo babendo, Ceſja« 
vit, Eſchegt, Waſte, and the like. Co, Lit, 326. b. 


This Writ lay not at Common Law, but was given by IVeftm. 2. cap. 1. Co. Lit 21, 
326. b. 


F. N. B. 471, And, 73, Plow, 239. b. 6 Co. 40, Moor 15 5, Vent. 299. & wide Title Eſ- 
tates-Tail. 


the 


r O R ME D O N. 
the (a) Form of which is ſet forth in the Statute; for at Common Law all 


ho” x yy 
(s) — o. Eſtates- tail were Fees- ſimple, Conditional, and the Donee, by having of 


the Writ be Iſſue, might have aliened the Eſtate, or forfeited it, in which Caſes the Iſſue 
ſerdown, yet had no Remedy; but when by this Statute, called the Statute de donis cn. 
the Statute iionalibus, the Donee was deprived of this Power, it was alſo neceſſa 


— that the Iſſue ſhould have a Remedy againſt the Alienation or Diſcontinu- 


any other ance of his Anceſtor, and therefore the (5) Formedon in Deſcender vn 


Statute glven. 

which giv- 

eth the Form of the Writ, 2 Inſt. 336, (5) That where the Heir could not have an Afiſ: 
of Mortdanceſtor, he might, according to his Special Cafe, have a Formedon in Deſcender at Com. 
mon Law, but then he was to recover a Fee-ſimple. Plow. 239. b. per Bendlow. Co. Lit. 60. b. 


F. N. B. 4271 And therefore ſince this Statute upon (4) every Gift in Tail of Land; 
(4) That the or Tenements, if the Anceſtor doth alien the Lands or Tenements, or be 
Demandant diſſeiſed or deforced thereof and dieth, he who is Heir unto the Lands, by 
may have Force of the Gift, ſhall have his Formedon in Deſcender againſt him who 
one Forme-, : 

don upon is Tenant of the Lands or Tenements, or (e) Pernor of the Profits of the 
ſeveral ſame. — 

Gifts. Cro. 

Jac. 330. per Coke, —But if A. makes a Gift of the Manor of S. to B, and the Heirs of his Body, 
and afterwarꝗs by another Deed gives ſixty Acres of Land to B. and the Heirs of his Body, upon 
the Death of F. without Iſſue, A. cannot have one Formedon in Reverter on theſe diſtinct Gitts, 
$ Co. 86. b. (e) But the Writ againſt the Pernor of the Profits is given by the Statute of 
1 H. 7. c. 1. | 


F. N. B. 478. So if Tenant in Tail hath Iſſue two Daughters, and one of them hath 
Iſſue a Son, and dies, and the Tenant in Tail dieth, and a Stranger abates, 
the ſurviving Daughter and Son ſhall have a Formedon in Deſcender. 

F. N. B. 474. So if a Man gives Lands unto a Woman, and unto the Heirs which 
he himſelf ſhall beget on the Body of the ſaid Woman, and they have Iſſue 
between them two Daughters, and one of them hath Iſſue a Daughter, and 
dies, and after the Donor and Donee die, the Aunt and Niece ſhall join in 
a Formedon. 

F.N.B. 474. If Tenant in Tail hath Iſſue two Sons, and dies, and the eldeſt Son 
enters and hath Iſſue and dies, and the Iſſue enters, and dies without 
iſſue, the youngeſt Son of Tenant in Tail ſhall have his Formedon in 
Deſcender. | 

Page 588 If Tenant in Tail hath ſeveral Daughters, and after his Death they en- 

F. N. E. 476. ter and make Partition, if one of the Daughters after diſcontinues, and 

. it. dies leaving Iſſue, ſuch Iſſue may have a Formedon in Deſcender. 

obaHceners. ; 

Fitz N. B. So if two Coparceners be Tenants in Tail by Deſcent from their Father 

476, 45% or Mother, and afterwards they make Partition, and one Coparcener hath 
Iſſue and dies, and the other Coparcener dies without Iſſue, the Ifſue ſhall 
have a Formedon in Deſcender for the whole Land. | 

FN. B. 476. So if Lands in Gawelkind be intailed, and deſcend to many Brethren as 
Heirs te their Father, and they make Partition betwixt them of the Lands, 
and afterwards one aliens his Part and dies, his Heirs ſhall have a Formedon 
of that which they held in Parts. 

Perk, Set, If Lands be given to two Men, and to the Heirs of the Body of one of 

754.1 them, and he who hath the Inheritance marries, and dies leaving Iſſue, ſuch 
Iſſue may, after the Death of him who hath the Frechold, bring a For- 
medon in Deſcender againſt a Stranger who abates, and alledge the Explees 
in his Father; for to ſuch an Intent the Eſtate-tail was executed in the 
Donee ; but in this Cafe, it ſeems, that the Wife of the Donee who had 

the Inheritance in him ſhall not be endowed, becauſe the Eftate-tail was not 
executed to all Purpoſes in the Huſband. 

Co Lit.297, If Tenant in Tail diſcontinue in Fee, and dies, and the Diſcontinuee 

be. makes a Leaſe for Liſe, and grants the Revyerſion to the Iſſue, he ſhall 

| not 
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not have a Formedon againſt the Tenant for Life, for by his Formedon 
he muſt recover an Eſtate of Inheritance, which the Tenant hath not in 
him, 
If in a Formedon in Deſcender the Demandant is barred by Verdict or 6 Co. 3. b. 
on Demurrer, yet his Iſſue in Tail ſhall have a new Formedon on the Con- 
ſtruction of the Statute Veſim. 2. So if he be barred of a Writ of Error 
by a Releaſe of Errors by his Anceſtor, yet he ſhall have a new Writ of 
Error ; for he does not claim altogether as Heir, but per formam doni ; and 
by the Statute he ſhall not be barred by the feint or falſe Pleading of his 
Anceſtor (a) ſo long as the Right of Intail remains. (a) That a 
Ear i 
Formedon in Deſcender is a good Bar in any other Formedon in Deſcender brought — the 8 
Gift, Co. Lit, 393. b. 


2. Of che Formedon in Remainder. 


This Writ lies where a Gift is made in Tail or for Life, Remainder in Lit. Sect. 
Tail or in Fee, and the Tenant in Tail or for Life aliens, or is diſſeiſed, 597. 
and dieth without Iſſue, he in Remainder, or his Repreſentative, may bring F. N. B. 483. 
their Formedon in Remainder. | 

This Writ, as it lies for him in Remainder after an Eſtate-tail, is 2 Inſt. 336. 
grounded upon the Equity of the Statute de donis ; for a Formedon in Re- Booth 151. 
mainder did not lie upon an Eſtate-tail ar Common Law, becauſe it was a 
Fee-ſimple conditional, whereupon no Remainder could be limired, becauſe 
of the Danger of a Perpetuity, which was always againſt the Policy of our 
Law. | 
But it ſeems that by the better Opinion, a Formedon in Remainder F. N. B. 484. 
lay afcer an Eſtate for Life; for this was an Intereſt well known long Booth 151. 
before the Statute de donis; yet others doubt hereof, and think, that in 
this Caſe it was given by the Statute of Weſtm. 2. cap. 24. made in the 
ſame Year, by which it is provided, Quad guotieſcungue de cetero evenerit ' 
in cancel quod in uno caſu reperit' breve, in confimili caſu cadente ſub 
eodem jure & ſimili remedio indigente, concordent Clerici in Canc, in brevi 


faciend. on which Words it is clearly agreed the Writ of Entry in conſimili 


* caſu is grounded, which is (5) proper Writ for him in Reverſion or Re- Page 589 
mainder after an Eſtate for Life. (5) That ar 

| this Day, if 
the Tenant for Life aliens, he in Remainder ſeldom or never brings either his Writ of Entry in 
conſimili caſu, in the Life-time of the Tenant for Life, or his Formedon aſter his Death, or Writ of 
Entry ad Commun:m Legem, but enters for the Forfeiture, and brings his Ejectment; bur if the Al- 
enee of the Tenant for Life die ſeiſed before the Entry cf him in Remainder or Reverfion, his 
Entry in ſuch Caſe being taken away, this may be a proper Remedy. Booth 151-2. Se, 5. 
if an Eje2mcne will not lie, if brought within twenty Years ?]} * 


If Lands be given to Z. for Life, and the Reverſion i: afterwards granted r & g. g 
to B. in (c Tail, and after the Death of A. a Stranger abates, B. ihall have Hy er As 


a Formedon in Remainder, and not in the Reverter. | (e) But if it 
had been in 


Fee, B. muſt bring his Formedon in Reverter. F. N. B. 487. 


If Lands be given to the Father and Son, and to the Heirs of their two Dyer 143- f. 
Bodies begotten, Remainder over in Fee, and the Father dies leaving only | 
one Son, who afterwards dies without Iſſue, and a Stranger abates, or the 
Eftate had been diſcontinued, he in Remainder may have one Formedon, 
and need not bring ſeveral Writs, 

If a Remainder be once executed, that is to ſay, if the Remainder-Maa F. N. B. 486, 
be once ſeiſed of the Eſtate- tail in Poſſeſſion, and the Right deſcends to 4*7. 
his Heirs, the Heir ſhall not have a Formedon in Remainder, but in the — 89. 
Deſcender ; as if 4. gives Lands to B. in Tail, Remainder to C. 3 * 

dies 


POR ME DO N. 


B. dies without Iſſue, C. enters and aliens in Fee, and has Iſſue D. D. ſhy 
not have a Formedon in Remainder, becauſe C. his Father was ſeiſed, and 
the Right deſcended to him, but he ſhall have the general Writ of Forme. 
don in Deſcender. | 


3. Of the Formedon in Reverter. 


Lit. Sect. This Writ lies where the Donee in Tail or his Iſſue die without Ile, 


596, and a Stranger abates, or they who were ſeiſed by Force of the Intail dif. 
on 437. continue the ſame; in either of rheſe Caſes, the Donor or his Heirs may 


799. pl. 55. have a Formedon in Reverter. 


where he in 
Reverſion muſt bring his Formedon, and cannot have a Scire facias to execute a Fine, 


2 Inſt, 336. This Writ lay at Common Law; for though at Common Law the 

Plow. 235. Fſtate-tail was a Fee-ſimple Conditional, ſo that by having of Iſſue, the 
Donee by Alienation, &c. might have barred the Poſſibility of the Donor 
Right of Reverter, yet the having of Children was in the Nature of a Con- 
dition Precedent ; and therefore if the Donee never had a Child, the Donor 
might bring his Formedon in Reverter, and recover againſt any Alienation 
or Diſpoſition of the Donee. 


Alt. 


age 30 (B) Of what Things a Fozmedon will lie. 


Co, Lit. 20. IT ſeems that all ſuch Inheritances, as may be intailed, may be reco- 
— vered in a Formedon, and that therefore it lies not only of Lands, but 
Letter (A), alſo of Rents, (a) Commons, Eſtovers, or other (5) Profits ariſing from 
253, Lands. 

(a) But it is 

ſaid, that if one grants Common of Paſture to a Man and the Heirs of his Body, and the Donee 
dies, and the Heir is deforced of the Common, he fhall not have a Formedon in Deſcender of the 
Common, but a Qued permittat, in the Nature of a Formedon, and ſhall count upon the Gift and 
ſpecial Matter. F. N. B. 472. (5) As if a Man grants the Moiety of the Profits ariſing 
out of his Mill unto another Man, and the Heirs of his Body, and the Donee dieth, and his Heir 
is deforced of the Profits, the Heir ſhall have a Formedon in the Deſcender for thoſe Profits. 
F. N. B. 471.——S0 ifgone grants to a Man, and the Heirs of his Body, Paſture for twenty 
Oxen, or for an hundred Sheep, &c. and the Donee die, and his Son, who is his Heir, is defor- 
ced thereof, he ſhall have a Formedon in the Deſcender, F. N. B. 471. 


Rol. Abr. But no Formedon will lie for Things merely Perſonal, which only charge 
$37. the Perſon, and neither Iſſue out of Land nor relate to it, and therefore 
Plow. 2. cannot be demanded as a Tenement in a Precipe ; as if A. grants to J. 
and the Heirs of his Body, to be mafter of his Hawks, or Keeper of his 
Hounds, with a Fee or Salary annexed to it, the Iſſue of B. cannot have a 
| Formedon thereof. 
Co. Lit. 60, If there be a Cuſtom in a Manor, that Copyholds may be intailed, which 
wide Tir, co-operating with the Statute de dbnis is allowed to be good, the Iſſue in 
Cepyboid, Tail may have a Formedon of ſuch Lands. 


(C) How 


« 4 Gen Cn Gran 
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(C) How the Demandant muſt ſet fozth his Title. 


HE Demandant in a Formedon in the Deſcender muſt make him- Reg. 24;. 
ſelf Heir to him who was laſt ſeiſed by Force of the Intail, but he (a) 5 Co. 87. 
need not mention an Anceſtor who happened to be Inheritable, but was Dyer 216: 


never actually ſeiſed by Force of the Intail; as if there be Grandfather, Fa- 28 * 


ther and Son, and the Father dies in the Life · time of the Grandfather, the Booth 143 
Son may bring his Formedon without alledging any Right in the Father. Hetl. 73. 
So if the Donee in Tail has two Sons, and the Eldeſt dies in his Life- time, (e) Where in 
the ſecond may, after the Death of his Father, bring his Formedon with- Formedon 


* k in Deſcender 
out taking Notice of rhe eldeſt Son. theDemand. 


| ant mad 
himſelf Heir unto every one that had been inheritable to the Intail, though by the Regiſter he 


ſhould make himſelf Heir only unto them that were ſeiſed by the Force of the Intail ; yet the 
Writ was holden good, cited from the Year Book 11 H. 6. 20. Hob, 51, 52. But he muſt not 
fail to make himſelf Heir to all that were ſeiſed, Hob, 52. 


go wherein a Formedon in Deſcender the Demandant ſet forth, that the Mod. 219. 
Right deſcended unto him as Brother and Heir to the Donee, without al- Barre and 
ledging that the Donee died without Iſſue; and it was held good; for 11 80 | 
he could not be Heir to his Brother unleſs the Brother had died without 8. te 
Iſſue. 5 See 10 Mod. 
140, 362, 367. 


In Formedon in Reverter, the Demandant need not in his Writ or Count 


alledge, that all the Iſſue inberitable are dead; but it is ſufficient for him 


to ſay, that the Donee is dead without Iſſue ; and that after his o Death it 

ought to revert to him, for he is (6) a Stranger to the Pedigree, and there - * Page 591 

fore not obliged to make ĩt out. Dyer 216. 
pl. 56. 

Booth 155. Dyer 14. pl. 75, 19. pl. go. (5) But in this Writ, none of the Anceſtors of the 

Donor, that were ſeiſed of the Reverſion deſcended, are to be omitted in the Pedigree, Booth 155. 


So in a Formedon in Remainder, the Demandant need not alledge, that Booth 155. 
all the Parties are dead, for he is equally a Stranger, as in the precedent 3 Lev. 218. 
Caſe ; and it is ſufficient for him to ſhew, that he who laſt inherited by 2 2 
Force of the Intail is dead without Iſſue. e 

So in a Formedon in Remainder upon an Eſtate-tail limited to P. and Hob. 51. 
K. the Remainder to F. in Fee, && que pot mortem P. and K. to T. Son and 
Heir of F. ought to remain ; and the Writ was adjudged good without 
laying expreſly the Death of F. though it was urged that the Form of the 
Regiſter was ſo, becauſe the laying of 7. to be Heir of F. doth import as 
much, | | 
But in a Formedon in Remainder, it is not ſufficient for the Demandant 5 Mod. 17. 
to alledge, that the Iſſue in Tail is dead without Iſſue, without ſaying that 
the Tenant in Tail is alſo dead without Iſſue, ſor he in Remainder can have 
vo Title unleſs the Eftate-tail be ſpent; and it is not implied that becauſe 
the Iſſue is dead without Iſſue, that therefore the Tenant in Tail is, for he 
may have other Sons beſides his eldeſt. 

Alſo if there be Tenant in Tail who hath three Sons, and the ſecond Hob, 333. 
levies a Fine in the Liſe-time of his Father, and the Lands deſcend to the 
eldeſt, in whoſe Life-time the ſecond Son dies, although the youngeſt Son 
may, on the Death of tbe eldeſt, bring his Formedon in Deſcender, and 
lay down the Intail, and then bring it to his eldeſt Brother that was Jaſt 
ſeiſed, and make himſelf immediate Heir unto him without — a 

econ 


per Helt C. J. 


— 
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ſecond Brother; yet if the ſecond Son ſurvived the elder, the Tenant in 
the Formedon may plead the Fine of the middle Brother, and that he or hi, 
Iſſue did ſurvive, &c. and this will be a good Bar. 
Hob. 1. In a Formedon in Deſcender by Huſband and Wife, in Right of the 
Brownl, Wife, the Deſcent muſt be made in the Writ to the Wife alone, for the 
154. S. C. Deſcent followeth the Blood, and to that the Huſband is a Stranger. 
F. N. B. 486, Ina Formedon in Remainder, the Demandant ought to ſhew the Deed of 
487. Gift, if Oyer be required thereof, but he need not mention it in his Count, 
Booth 153. but the Tenant is to demand Oyer thereof. 


(D) Of the Tenant's Plea in Abatement oz Bar. 


Boo h $. | % 
62 — HERE are ſeveral Pleas both in Bar and Abatement, which the 
Plea is Tenant may plead to this Action; ſuch as (a) Non-Tenure, which 


founded on js a Plea in Abatement, and by which the Tenant ſhews that he is not 
that Rule Tenant of the Freehold, or of ſome Part thereof, at the Time of the Writ 


* brought, or at any Time fince ; which is called Pleading Non-Tenure 


Lg. e. 17. generally. 
Amittere non 
Poteſt gued non habet, & ita cadit breve, 


Booth 29. Special Non-Tenure is where the Tenant ſhews what Intereſt and Eſtate 
he hath in the Land demanded, as that he is Tenant for Years, in Ward, 
by Starute Merchant, Elegit, or the like ; and therefore the Plea of Special 
Non-Tenure muſt always ſhew who is Tenant. | 

Page 592 ln a Formedon in Deſcender againſt three, who plead Non-Tenure, 

Brownl, and Iſſue thereupon joined, it was found ſpecially that two of them were 

153. Leſſees for Life, the Remainder to the third Perſon ; and whether the three 

— va were Tenants, as the Writ ſuppoſed, was the. Queſtion ; and it ſeems by 

Ty the Book, that they were, for they ſhould have pleaded ſeveral Tenancy, 
and then the Demandant might maintain his Writ. | 

Booth 29. At Common Law, Non-Tenure of Parcel of an intire Thing, as a Ma- 

Mod. 151. nor, c. abated the whole Writ ; but now by the 25 E. 3. cap. 16. it is 

2 „ enacted. That by the Exception of Non-Tenure of Parcel, no Writ 

Ld. Raym, © ſhall be abated, but only for that Parcel whereof the Non-Tenure was 


229, 476. « alledged.” 
10 Mod, z, 
142. 12 Mod. 512. 


Mod. 18 1. Tf the Tenant pleads Non-Tenure of the whole, he need not ſhew who 

See the js Tenant; but in a Plea of Non-Tenure of Parcel he muſt thew who is 

* Tenant, and this even before the Statute; for the Common Law would not 
ſuffer a Writ good in Part, to be wholly deſtroyed, except the Tenant 

ſhewed the Demandant how he might have a better. 

3 Lev. 55 The Tenant cannot, after a general Imparlance, plead Non-Tenure of 

eee and part, though he may plead Non-Tenure of the whole. 

4Gp Feit. : 

3 Lev, 330. In a Formedon in Reverter it hath been adjudged, that if the Tenant 

 Hanick ver. pleads Non-Tenure generally, the Demandant may maintain his Writ that 


_— he is Tenant, thongh he can recover no Damages; and that Littleton and 


963.5. C. Coke were not to be intended of Simple Plea of Non-Tenure, but of Non- 
Tenure with a Diſclaimer, as the Pleadings were uſually in Littleton's 
Time 


Freren e 
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Time ; for upon the Simple Plea of Non-Tenure, ſuppoſing the Tenang 
hath no Freehold, but a Reverſion in Fee, the Demandant ſhall not be re- 
ſtored to the Fee, for nothing 1s diſowned by the Simple Plea of Non-Te- 
nure but only the Freehold ; which may be true, and yet he may have the 
Reverſion in Fee; but when the Tenant diſclaims, or pleads Non-Tenure 
and diſclaims, the Demandant ſha]l be reſtored to the whole, becauſe he 


hath diſclaimed the whole. 


A Feoffment and Lineal Warranty, with Aſſets, by Deſcent, may be 2 Inſt. 291. 
leaded in Bar to a Formedon in the Deſcender. So a collateral Warranty, Booth 163. 
without Aſſets, before the Statute 4 & 5 Ann. c. 16. / 21. might be pleaded — 


in Bar to ſuch a Formedon. 
So a common Recovery may be pleaded'in Bar to a Formedon in Re- Booth 164. 


mainder or Reverter, either with double or ſingle Voucher; with ſingle, if vide Tit. 
the Tenant to the Writ were ſeiſed of the Eſtate- tail at the Time of the Re- Ves and Re- 
covery; with double Voucher, though he were not ſeiſed. 1 25 

In a Formedon the Tenant may plead in Bar an Exchange between the Booth 165. 
Anceſtor of the Demandant and he under whom the Tenant claims, and 
that the Demandant entered into the Lands given in Exchange, and takes 
the Profits; and an Alienee may plead this Plea, though he be a S:ranger, 


for he is privy in Eſtate. | 
Non dedit, i. e. no ſuch Intail, is a good Plea in Bar of all Formedons, N 


and it may be pleaded by the Vouchee, : Booth 163. | 


To a Formedon in Remainder may be pleaded in Bar an Eſtate-tail, Booth 164. 
made by another long before the Donor in the Count had any Thing, and 
that the Tenants are Heirs to the firſt Intail. 

A Remitter may be pleaded in Bar, as thus ; that the Donee was ſeiſed Booth 164. 
in Fee, and being an Infant made a Feoffment to the Donor, who gave the 
Land to the Infant ia Tail, by which he was remitted, whoſe Eſtate the 
Tenant hath, 

If in a Formedon in Remainder the Tenant pleads Infancy, and that the 
Remainder deſcended to him, and prays his Age; and the Demandant Lev. 163. 
pleads that the Remainder did not deſcend to him, and thereupon Iſſue is - ver. 
joined, and found for the Demandant, a Final Judgment ſhall be given _ 


notwithſtanding the Infancy of the Tenaur, 252, S. C. 


But for this 
vide Tit. Infancy and Age. 


* The Tenant may plead, that the Demandant, at the Day of the Pur-* Page 593 
chaſe of the Writ, was (a) ſeiſed of the Lands for which the Formedon 


vas brought, but in ſuch Plea he muſt ſhew of What Eſtate. Winch 23. 


Dyer 137. 6. 


pl. 26. (a) That if the Demandant enters into any Part of the Land after the Writ purchaſed, this 
falſifies his Writ ; and therefore the Writ ſhall abate for the Whole. Lutw, 29, That if the 
Tenant pleads Entry into Part pending the Writ, he ought to ſay that he entered and expelled the 


other, Winch 23. 


It is held asa Rule, that — can be pleaded in Abatement to this 3 Lev. 219. 
Action after a View, but what ariſes upon the View. 


Vol.. II. Tt FRAUD. 


a 


F. AUD (a) Covin, Colluſſon and Deceit, are oſten uſed as ſynony- 


os ie yn mous Words, and in whatever Shape or Form they appear, are 
Cabo defines always deemed odious in the Eye of the Law. 


Covin to te 
a ſecret Aſſent, determined in the Hearts of two or more, to the Defrauding and Prejudice of ano. 
ther, Co, Lit, 357. 


But for the better Underſtanding hereof we ſhall conſider, 


(A) What Aus are condemned in the Common 
Law Courts as iraudulcnt, though not within 
the expzeſs Pzoviſion of any Ac of Parliament. 


994. | 

(B) What Acts are deemed fraudulent in the Courts 
of Equity. 597. | | 

(C) Of fraudulent Centcyances and Veviſes, &c. 
to defeat Creditozs and Purchaſers within the 
13 & 27 Eliz. & 3 W. & M. &c. 601, 

(D) Jn what Court Praud is cogniſable. 610. 

(E) Where a Wrong-doer is farther puniſhable 

than bp making void the kraudulent Act. 611. 


* 


*Page 394 [A). What Acts are tondemned in the Common 
aw Courts as kraudulent, though not within the 
cxpꝛelg Pzoviſion of anp Art ok Parliament. 


co. Lit. 3. b. ERF it may be laid down as a general Rule, that without the ex- 
Dyer 295. preſs Proviſion of any (a) Act of Parliament, all deceitſul Practices 
(a) As to the in defrauding or endeavouring to deſraud another of his known Right, by 
moſt re- means of ſome ariful Device, contrary to the plain Rules of common Ho- 


1 neſty, are condemned by the Common Law, and puniſhable- according to 
gainſi Fraud the Heinouſneſs of the Offence, h . 
and Impoſi- Such 
tion, wide the Statute of Merton. or 20 H. 3. c. 5. againſt the Lord's Enfeoffint his Son and Heir 
apparent to defeat the King of his Wardſhip; and the Statute 4 H. 7. c. 17. to the ſame Purpoſe, 
the Statute of Glouceſter, or 6 E. 1. c. 11, for ſecuring the Intereſt of Termors againſt Recoveries 
by Fraud ; but more particularly the 21 H. 8. c. 15. which enables Termors to falſify Reco- 
veries againſt their Leſſors. Vim. 2, or 13 E. 1, C. 4. for ſecuring the Wife's Dower againſt a 
fraudulent Recovery ſuffered by the Huſband, 9 R. 2. c. 3. 13 R. 2. c. 12, 32 H. 8. c. 38. 
for ſecuring the Intereſt of Revei ſioners againſt Recoveries ſuffered by Fraud by particular Te- 
| nants, 


| 
| 
] 
. 
7 


M. RN 
Such as (5) cauſing an illiterate Perſon to execute a Deed to his Prejudice, , 


þy reading of it over to him in Words different from thoſe in which it was 24 fen, 
written. 72 ge | perſuades a 
1 | Woman to * 
execute Writings to another as her Truſtee, upon an intended Marriage, which in Truth con- 
tained no ſuch Thing, but only a Warrant of Attorney to confeſs a Judgment, c. Sid. 431, 
s if he ſuppreſs a Will. Noy 104. Or levies a Fine in another's Name. Nov a 
Moor 630, Cro. Eliz. 531. Mod. 46. 2 Jon. 64. If he fues out Execution upon a 
Judgment obtained by another Perſon, Noy gg. Or if he acknowledges an Action in the 
Name of another, without his Privity and atainſt his Will. Noy 99, ——[n which Caſes 
the Record may, be vacated, and alſo the Wrong-doer puniſhed by information or Indictment, and 
obliged to anſwer in Damages to the Party injured by an Action on the Caſe. Salk. 379. pl. 2 5. 
Hawk. P. C. 187-8. 2 Ld. Raym. 1013. 6 Mod. 42, 61, 104, 301, 311. 7 Mod, 40. Salk. 
286. pl. 20. 


Alſo it is a Rule, that a wrongful (e) Manner of executing a Thing ſhall Co. Lit 15 

avoid a Matter that might have been executed lawfully, (le) Where 4 
1 Ferſon 

adding a Seal to a Note, which was ſufficient without a Seal, loſt his Security. 2 Vern, * 

As if a Man, that has a Right of Action to certain Lands, by Covin 41 Aff. 28. 
cauſes another to onſt the Tenant of the Land to the Intent to recover g yo 29. 
it from him; and he recovers accordingly againſt him by Action tried, yet — . 8 
he ſhall not be remitted to his ancient Pied, but 1s in of the Eſtate of him Colit g5y 
who was the Ouſter. N $a; Pop. 64, 100. 

So if one Man diſſeiſes another of Land, to which «a Woman hath Title 24 Aff. 29. 
of Dower by Covin, and with Conſent of the Woman, to the Intent to Rel. Abr. 
endow her, and he endows her in the (4) Country accordingly, yet this is 349. 


of no Effect againſt the Diſſeiſee, but he may ouſt him becauſe of the . 


Covin. | the Endow- 

| ment Was 
upon a Recovery againſt him in a Writ of Dower, becauſe of the Covin. 44 Aff, 29. Rol. Abr. 
549. Ard although the Aſſignment was indifferently made by the Sheriff of an equal third 
Part, yet ſhall the Diſſciſee avoid it. Co, Lit. 357, b. 3 Co. 78. 5 Co. 31. a. 6 Co, 58, 8 
Co. 132. b. : 


If, Goods are fold in a Market-overt, by Covin, between two, on 2 Iaft. 713. 
Purpoſe to bar him that has a Right, this ſhall not bar him thereof. Cro. Eliz. 86. 
* As to Frauds in Contracts and Dealings, the Common Law ſubjeQs * Page 595- 
the Wrong-doer in ſeveral Inſtances, to an Action on the Caſe ; as if a Wes 5 21 
Perſon having the Poſſeſſion of Goods ſells them to another, (e) affirming Se 998+ 


2 Cro. ac. 
them to be his own, when in Truth they are another's, an Action on the ig, 
Caſe lies, hut for this 


wide Tit. Ac 
tions on the Caſe, Letter (E) (e) That the having the Goods in his Poſſeſſion is a Warranty in 
Law, that they belong to him, Salk. 210. pl. 2. Ld, Raym. 593, 


But if A. poſſeſſed of a Term for Years, offers to ſell it ro B. and ſays, * 
that a Stranger would have given him twenty Pounds ſor this Term, be 
which Means B. buys it, though in Truth A. was never offered twenty Sid. ; * 


Pounds, no Action on the Caſe lies, tho B. is hereoy deceived in the Value. an 20, 


And that ia theſe Cafes it was the Plaintiff's Folly to believe him. 


nants, ſuch as Tenant for Life, Dower, Curteſy, and after Poſhbility of Iſſue extinct, 5 E. 3. 
c. 6. and 2, R. 2 c. 3. for ſecuring Creditors againſt ſuch as take Sanctuary. 1 R. 2. 80 9. againſt 
fraudulent Feoff ments to perſons unknown. 3 H. 7; c. 2, which makes Deeds of Gitt of Goods 
or Chattels, in Truſt ior the Maker, void. 33 H. 8. c. 1. & 30 Geo. 2 C. 24. againit obtaining 
Money or Goods by false Tokens, The 13 EIIz. c. 5. 27 Eliz. c. 4, 29 Car. 2. C. 3. 3 oh, 
W. 3. c. 14. 4& 5 W. 3. c. 16. 10 Ann. C. 23. againft fraudutent Conveyanges be mani 7 
Votes at Elections of Knights of the Shire, and the Statutes againtt Frauds by Perſons becoming 
Bankrupts, for which wide Tit. Burkrypr. 


Rut 


1 


2 
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Salk. 211. But if on a Treaty for the Purchaſe of a Houſe, the Defendant affirms 


oa 5 the Rent to be thirty Pounds per Ann. whereas in Truth it is but twenty 
340% Pounds, and thereby the Plaintiff is induced to give ſo much more than 


Lev. 102, the Houſe is worth, an Action on the Caſe lies; for the Value of the Rent is 
Sid. 146. Matter that lies in the private Knowledge of the Landlord and Tenant, and 


_ 510, if they affirm the Rent to be more than it is, the Purchaſer is cheated, and 
A P. 3 ought to have a Remedy for it. | | 
Judged, ; 

os If a Vintner ſells (a) Wine, which he warrants to be ſound and not cor- 
7 — : bre rupted, or if a Perſon ſells any (5) Commodity which he warrants to be 

N. B. 96. Ft . 4 . . . 

Dyer 75. good, if it proves otherwiſe, an Action on the Caſe lies againſt him. 
in Margine, 
(] That if the Servant of a Taverner ſells Wine to another which is corrupted, an Action upon 
the Caſe lies againſt the Maſter tho' he did not command the Servant to ſell it to any particular 
Perſon. 9 H. 6. 53, Rol. Abr. 95. But if a Servant ſells an unſound Horſe, or other 
Merchandize in a Fair, no Action lies againſt the Maſter, unleſs he commanded him to ſell to 
a particular Perſon, 9 H. 6. 53. Rol. Abr. 95. Poph. 143. Bridgm. 128. But it ſeems, 
that in theſe Cafes no Action lies againſt the Servant. Rol. Abr. 95 So if an Atrorney, in 
an Action of Debt, knows of and was a Witneſs to a Releaſe of the Debt, made before the Action 
brought for it, yet no Action lies againſt the Attorney, for, he acted only as a Servant, and in 
the Way of his Calling. Mod, 209.+ (% So an Action on the Caſe lies againſt a Goldſmith 
for mingling Droſs with his Plate. Cro, Jac. 471. 2 Rol. Rep. 28.———5So againſt a Jeweller 
for ſelling counterfeit Jewels. 2 Rol. Rep. 5, 26, 27. Poph. 123. Cro. Jac, 469. S. C,—— 
So for ſelling Silk of ſuch a Nature, whereas it was of a different Kind. Salk. 289. pl. 279, — 


So on a Promiſe to deliver ten Pots of good and merchandizable Pot Aſhes, and delivering Pot 
Aſhes mixed with Dirt, Vent. 365, ' | 


* 


+ Sed. 5 gue 


If A. is employed by B. to fail from England to the Indies, and A. 


— covenants that he or his Servants will not thence import any Callicoes, Sc. 

Pacy. and A. retains C. as his Servant im this Voyage, and acquaints him with 

2 Keb. 88. the Covenants ; and notwithſtanding C. falſly and fraudulently brings thence 

5 C. 1 certain Callicces, &c. A. ſhall have an Action againſt C. for though no Ac- 
V. 188. 


C. A. dien i by a Maſter for a bare Breach of his Command, yer if a Bervant 
judged, tho does any Thing falſly and fraudulently to the Damage of his Maſter, an 
objected it Action will lie. 

was not laid i 3 


to be done e intentione to damniſy the Plaintiff; for let C. intend gvicquid welir, A. was damnified 
thereby. Rol. Abr. 105. Like Point, 


Rol. Abr. If A. be excommunicated, and the Letters of Ex communication are 


100. Harris's hrought to the Parſon of the Parith to be read and publiſhed in the 


- = Eliz. Church againſt A. and the Parſon having Malice to B. inſerts his Name in- 


838. S. C. ſtead of the Name of A. and pronounces him excommunicated, an Action 


on the Caſe lies. | 
Rol. Abr. If a Man chaſes the Cattle of another into the Lands of J. S. whereby 


ico, 101. he is ſubject to the Action of 7. S. an (c) Action on the Caſe lies againſt 


Cro, Car, him. 

325. S. C. 

(c) So if one Perſon affirms that another's Sheep are Strays, by which they are ſeiſed upon by the 
Bailiff of the Manor, an Action on the Caſe lies, Allen 3. Rol. Abr. 101. | 


*P2ge 596 If A. hath Judgment againſt B. and J. S. with an Intent to defeat him 
of the Benefit of it, perſuades B. to acknowledge a Judgment to a Stranger, 

2 + to whom in Truth he owed nothing, and thereupon his Goods are taken in 

Tefal, Execution, Sc. A. may bring an Action on the Caſe againſt J. S. on this 

adjudged in Fraud and Combination. ä 

B. R. and | ; 

«und in the Houſe of Lords. 


If 


St Aw — P_— or 


” u A 


If Land be aliened pending a Writ of Debt, by Covin, to avoid the Rol. Abr. 
Extent thereof for the Debt; yet when the Covin appears upon the Re 349. 
turn of the Elegit by the Sheriff, the Land fo aliened ſhall be extended. 

If a Man makes a Feoffment to the Uſe of his Son, an Infant, and not 2 Rol. Abr. 
in Conſideration of Marriage, Ec. and ten Days afterwards commits Trea- 34. 
ſon, of which he is attainted, this Land ſhall be forfeited ; for the Feoff- 
ment was fraudulent againſt the King. 

But if the Feoffment had been made in Purſuance of an Agreement en- 2 Rol. Abr. 
tred into before, by which it was agreed, in conſideration of his Wife's ſet- 34. 
tling her Lands in ſuch Manner, that he would alſo ſettle his Lands on his 
Son; this it ſeems is not fraudulent, but good againſt the King. 

A. being in Newgate for a Robbery makes a Bill of Sale of all his Goods, Skin. 357, 
to the Intent to make a Proviſion for his Son, and is afterwards convicted pl. 4- 
and executed; and in an Action of Trover brought by the Son againſt the 2 any 
Sheriff of Londin, it was held by Holt Ch. Juſt. that the Bill of Sale was Hat. 
fraudulent ; for though a Sale bona fide, and for valuable Conſideration, 
had been good, becauſe the Party had a Property in the Goods till Convic-. 
tion, and ought to be reaſonably ſuſtained out of them, yet this (a) Con- (a) That if a 
veyance is fraudulent at Common Law, for it cannot be intended to any Man aliens 


other Purpoſe than to prevent a Forfeiture, and defraud the King. his Lands 


fraudulent- 
ly, with an Intent to prevent a Forfeiture, and afterwards commits Felony, the Land ſhall be for- 
feited, Rol, Abr. 34, | 


A Man takes a Wife, and afterwards marries another, his firſt Wife liv. 2 Leon. 223, 
ing, and by Deed gave Part of his Goods to his pretended ſ:cond Wife ; it 
ſeems this 15 a fraudulent Gift within 13 Eliz. c. 5. and by the Common Law 
too, in reſpect of Creditors, becauſe made without any valuable Conſidera- 
tion; for the ſecond pretended Marriage is ſo far from coming under the 
Notion of a Conſideration, that it is a Crime puniſhable by Law. 

A Man has a Judgment for a juſt Debt againſt A, and takes out a 
Tieri facias, and gets the Sheriff to ſeize the Goods, but would not let pareſl. 37. 
bim proceed further, but ſuffered the Goods to remain in the Cuſtody of Rice and 
A. the Debtor, B. who has alſo a Judgment againſt A. for a juſt Debtgtakes Serjeavr. 
out a Fieri facias ; and the Queſtion was, whether he could ſeize upon the Ld. __ 
ſame Goods; and it was held per Cur, that he might, for the former was a — 1 
fraudulent Execution, and the Sheriff might very well return Nulla bona, Vern. 239. 
upon it. Comyns 35. 

pl. 24. 
Stra. 226, 461, 2 Will. Rep. 91. pl, 22, Forteſc, 373. Stra. 515. 


If there be Judgment in Debt againſt J. S. and he ſuffers himſelf to be 1 
() outlawed for Felony with an Intent to defraud his Creditors, and after- 2 — wa 
wards he purchaſes his Pardon and hath Reſtitution, the Creditor may well (3 where a 


take out Execution for this apparent Fraud. Priſoner in 
the Fleet, at 


the Suit of divers Creditors, procured himſelf to be accuſed of Felony, and to be removed to the 
King's Bench, with an Intent to plead Guilty, and after the Allowance of Clergy, to get quit; 
and the King being informed of this Practice, by his Privy Seal directed the Juſtices not to 
proceed on his Arraignment, without farther Directions from him. Dyer 247. 


A Man comes by Habeas Corpus out of London, and had no Cauſe to have 
the Privilege of the Common Pleas, but by his Covin ; it was ordered, that 
he ſliouid be in Execution till he had paid the Debt recovered againſt him 
after the * Writ brought, and that after he ſhould be remanded to anſwer * Page 597 


the Plaintiffs there. 39 H. 6. 50 
b. Rol. Abr. 549. Cro. Car. 128 


Hence it appears, that the making Uſe of the Proceſs of the Law is not 2 Inſt. 108 


only a Fraud, but an Aggravation of the Offence ; as if a Perſon intending H. P. C. 63 
to 


C | 
Kelynge 43. to ſteal a Horfe, takes out a Replevin, and thereby has the Horſe delivered 
Sid. 254. to him by the Sheriff; or if one intending to rifle Goods, gets - Poſſeftion 
Raym. 267. from the Sheriff, by virtue of a Judgment obtained, without any the leaſt 
Colour of Title, upon falſe Affidavits, &c. nb 
H. P. C. 48. If 4. on a Quarrel with B. tells him, that he will not ſtrike him, but 
Hawk, P. C. that he will give B. a Pot of Ale to ſtrike him, and thereupon B. ſtrikes, 
81. and A. kills him, he is guilty of Murder, ſor he ſhall not elude the Juſtice 
of the Lad by ſuch a Pretence to cover his Malice, 
Hawk. P. C. So if B. challenge A. and A. refuſe to meet him; but, in order to evade 
81. the Law, tells B. that he ſhall go the next Day to ſuch a 'Town about his 
his Buſineſs, and accordingly B. meets him the next Day in the Road to the 
fame Town, and aſſaults him, whereupon they hight, and A. kills B. he 
ſeems guilty of Murder, unleſs it appear by the whale Circumſtances, that 
he gave B. ſuch Information accidentally, and not with a Deſign to give him 
an Opportunity of fighting. | 2 14 5 
Kelynge 24, If a Perſon takes a Lodging in a Houſe, under the Colour thereof to 
81. have the Opportunity of rifling it, and to elude the Juſtice of the Law, by 
Show. 50, endeavouring to keep out of the Letzer of it, by gaining a Poſſeſſion of the 
— this at Goods with the Conſent of the Owner, he ſeems to be as guilty of Felony 
Common as any other Felon, in as much as his whole Intention was to defraud the 
Law was not Law. 22 
clearly Fe- ä : | T . 
* lony, for 3 & 4 W. & M. c. 9. was made in Aid of it, as by this Statute it is made Felony, 


* 
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(B) What Ats are deemed fraudulent in the Courts 
25 _ of Equitp. 


4 Toft, 84. T 1s clearly agreed, that all Covins, Frauds and Deceits, for which 
See of the there is no Remedy by the ordinary Courſe of Law, are properly cog- 
Juriſdition nifab'gin Equity; and it is admitted, that Matters of Fraud were one of 
of the Court the chief Branches to which the Juriſdiction of Chancery was originally 
of Chancery, confined. Wy 8 
TS > as every Caſe on this Head depends ſo much upon its own Circum- 
ſtances, it will be difficult to range them in any other Order than by inſert- 
ing the moſt remarkable Caſes where the Parties have been relieved againſt 
Fraud and Impoſition. 
Preced. As where A. being Tenant in Tail, Remainder to his Brother B. in Tail, 
Chan. 35. A. not knowing of the Intail, makes a Settlement on his Wife for Life for 
Oe ver. her Jointure, without levying a Fine, or ſuffering a Recovery, which B. 
2 Vern. 220. Who knew of the Intail engroffes, but does not mention any Thing of the 
8. C. and af- Intail, becauſe, as he confeſſed in nis Anſwer, if he had fpoke any Thing 
firmed in the of it, his Brother, by a Recovery, might have cut off the Remainder, and 
m__ of harred him; and although after the Death of A. B. recovered in Ejectment 
2 againſt the Widow by Force of the Intail; yet ſhe was relieved in Chan- 
cery, and a perpetual Injunction granted ſor this Fraud in B. in concealing 
the Intail, which if it had been diſcloſed, the Settlement might have been 
made good by a Recovery. 
2 Vern, 150. So where a Mother being abſolute Owner of a Term, the ſame being 
Hundſden limited to her in Tail, is prefent at a Treaty for her Son's Marriage, and 
and Cheney. hears her Son declare, that the Term was to come to him at his Mother's 
| Death, and is a Witneſs to the Deed, whereby the Reverſion of the Term 
*Page 598 is ſettled on the Iflue of this Marriage after the Mother's Death, and ſhe 
was compelled in Equity to make good the Settlement. 


if 


C 

If A. by a Marriage-Settlement be Tenant for Life of certain Mills, Re- Abr Eq 
mainder to his firſt Son in Tail, and the Son, who knows of the Settle- 357. s 
ment, encourages a Perſon to take a Leaſe for thirty Years of thoſe Mills, Haring and 
and to lay out conſiderable Sums of Money in new building and improy- Ferrer. 
ing them, in order to reap the Advantage thereof aſter his Father's Death; 
this is ſuch a Fraud and Practice, as ought to be diſcountenanced in Equi- 
ty, and thetefore it was decreed in this Caſe, that the Leſſee ſhould enjoy 
for the Reſidue of the Term that remained unexpired after the Father's 
Death. | 

So where a younger Brother, having an Annuity of 100 J. per Annum Vern. 136. 
charged on Lands by his Father's Will, agrees with J. S. to ſell it to him, t1:45s and 
which J. S. is encouraged to purchaſe by the elder Brother, who told him Nrn. 
that though he had heard that there was a Settlement which had intailed 
thoſe Lands out of which it iſſued, that yet he had conftantly paid this 
Annuity, as alſo 3000 J. charged by the ſame Will to his Siſters ; and the 
elder Brother afterwards getting the Sertlement into his Hands, and en- 
deavouring thereby to avoid Payment of this Annuity, it was decreed in 
Favour of the Purchaſer, that the Annuity ſhould Kill be paid purely on the 
Encouragement given by the elder Brother. 

So where Lands in Mortgage running through three Deſcents, and the Preced. 
Perſon intitled to redeem, not knowing how much was due for the Intereſt, Chan. 137. 
i informed by the Heir of the Mortgagee, that it was conſiderably leſs than 27 % — 
really it was; whereupon he ſettles it upon his Marriage, as ſubject only * 
to ſo much; and it was decreed, that thoſe who derive under this Settle- 
tlement ſhould redeem accordingly, without being obliged to pay the Sum 
concealed, for the Fraud. 

If A. has a prior Incumbrance on an Eſtate, and is a Witneſs to a ſubſe-, 161 
quent Mortgage, but does not diſcloſe his own Incumbrance ; this is ſuch Cine and 8 
a Fraud in him, for which his Incumbrance ſhall be poſtponed. Earl of Hed- 


ford, cited to 
have been decreed. 


So where a Counſel having a Statute from A. adviſes B. to lend A. 1000 J. vern. 370. 
on a Mortgage, and draws the Mortgage, with a Covenant againſt all In- Draper ver. 
cumbrances, and conceals his own Stature ; and it was held, that the Sta- Belace. 
tute ſhould be poſtponed to the Mortgage. Wy. 

So if A. being about to lend Money to B. on a Mortgage, ſends C. to: Vern. 554. 
enquire of D. who had a prior Mortgage, whether he had any Incumbrance Vbetſon ver, 
on B.'s Eſtate, if it be proved that & went to him accordingly, and that N des. 

D. denied that he had any, D.'s Mortgage thall be poſtponed. 

So if A. having a Mortgage on a Leaſehold Eftate, lends the Mortgage 2 Vern. 726. 

Deed to the Mortgagor, with an Intention to borrow more Money; this Peter and 


is ſuch a Fraud in the Mortgagee, for which his Mortgage ſhall be poſt- PV. 
poned to the ſubſequent Incumbrance. 32 i 8.0. 


The Plaintiff's Wife before her Intermarriage with the Plaintiff, being Apr. Fa. 
poſſeſſed of a Term for Years, as Executrix to her firſt Huſband, and 3 5. 
which was liable as Aﬀers, to the Payment of his Debts, in order thereto, Zearniff and 
and to raiſe Money for that Purpoſe, the Plaintiffs after their Marriage 9". 
entered into an Agreement with the Defendant for Sale of the Houſe in 

ueſtion, for the Reſidue of the Term, for 450 J. whereof 210 J. was to 
be applied in Diſcharge of a Mortgage thereon to one J. S. and the re- 
maining 240 J. was to be paid to the Plaintiffs ; accordingly the Plaintiffs 
executed an Aſſignment of the Houſe to the Defendant, with a Receipt in- 
dorſed thereon for the whole Purchaſe-money, but the Defendant did 
not then pay the Purchaſe-money, but gave a Note for the Payment of 
2101, Part thereof to J. S. the Mortgagee, and of the remaining 240 J. 
to the Plaintiffs ; and for the Non-payment thereof the Plaintiffs brought 


* their Bill to kave a Specific Performance and Payment of the Money ac- Page 399 
h cordingly z 


8 


cordingly; the Defendant, by his Anſwer, admitted the whole Caſe to be 
as above ſet forth; but inſiſted, that he ought not to be bound thereby, 
for that the Plaintifts could not make him a good Title, they having by 
Articles before Marriage agreed to ſettle this Houſe for the Benefit of 
themſelves and their Iſſue, of which he had no Notice at the Time of his 
Purchaſe ; and for a Diſcovery of theſe Articles, and to have up his Note 
on a Re-afſignment of the Houſe, the Defendant brought his Croſs-Bill. 
The Plaintiffs by their Anſwer admitted there were ſuch Articles, but in- 
ſiſted, that the Houſe lying in Middleſex, thoſe Articles were never regiſ- 
tered in the Middleſex Office, and therefore void as againſt the Plaintiff ; 
but on a Hearing at the Rolls, the Maſter of the Ro/ls decreed the original 
Kill to ſtand diſmiſſed with Cofts ; and on the Crols-Bill decreed the Note 
given for the Purchaſe-money to be delivered up on a Re- aſſignment of the 
Houſe, and the Plaintiff in that Cauſe likewiſe to have his Coſts, by Rea- 
ſon of the Plainritt's Fraud in concealing the Articles ; which Decree was 
afirmed by my Lord Chancellor, 

Abr. Eq. 358. So in a Caſe between two Purchaſers of Lands in York/hire, where the 

Blades and ſecond Purchaſer having Notice of the firſt Purchaſe, but that it was not 

Blades, regiſtered, went on and purchaſed the ſame Eſtate, and got his Purchaſe 
regiſtered ; yet it was decreed, that having Notice of the firſt Purchaſe, 
though it was not regiſtered, bound him, and that his getting his own Pur- 
chaſe firſt regiſtered was a Fraud, the Deſign of thoſe AQs being only to 
give the Parties Notice, who might otherwiſe without ſuch Regiſtery be in 
Danger of being impoſed upon by a prior Purchaſe or Mortgage, which 
they are in no Danger of when they have Notice thereof in any Manner, 
though not by the Regiſtry. 

Preced, If a Copyholder, by his Will intending to give the greateſt Part of his 

Chan. 3. Eſtate to his Godſon, and the other Part to his Wife, is perſuaded by the 

— and Wife to nominate her to the Whole, on a Promiſe that ſhe would give the 

x Godfon the Part deſigned for him ; it will be decreed againſt the Wife on 

the Point of Fraud, though there was no Memorandum thereof in Writing 
purſuant to the Statute of Frauds and Perjuries, 


Abr. Eq. 20. So where the Defendant, on a Treaty of Marriage for his Daughter with 


Halſperry the Plaintiff, ſigned a Writing compriſing the Terms of the Agreement, 
—— our and afterwards deſigning to elude the Force thereof, and get looſe from 
S.C. *375 his Agreement, ordered his Daughter to put on a good Humour, and get 
the Plaintiff ro deliver up that Writing, and then marry him, which the 
accordingly did, and the Defendant ſtood by, at a Corner of a Street, to 
ſee them go by to be married ; and the Plaintiff was relieved on the Point 
of Fraud. 
Abr. Eq. 19. There are likewiſe ſeveral other Inſtances, where a Parol Agreement in- 
& vide Tit. tended to be reduced into Writing, but prevented by Fraud, has been de- 
2 creed in Equity, notwithſtanding the Statute of J rauds and Perjuries; as 
er (C.) here upon a Marriage-Treaty, Inſtructions were given by the Huſband 
to draw a Settlement, which he privately countermanded, and afterwards 
drew in the Woman by Perſuaſions and Aſſurances of ſuch Settlement to 
marry him; and it was decreed that he ſhould make good the Settlement. 
Abr. Eq. 20. So where a Paro] Agreement was concerning the Lending of Money on 
a Mortgage, and the Conveyance propoſed was an abſolute Deed from the 
Mortgagor, and a Deed of Defeafance from the Mortgagee, and after the 
Mortgagee had got the Deed of Conveyance, he refuſed ro execute the 
"EACH Defeaſance; and it was decreed againſt him on the Point of Fraud, ; 
Chan. 4. - if a Son and Heir apparent perſuades his Father not to make a Will 
Chamber. Which he intended to have made, and which was to contain Proviſions 
laia's Caſe for his younger Children, promiſing to do for them himſelf; this is ſuch a 


cited to have e Fraud, for which Equity will decree the Heir to give them ſuch Provi- 


been de- ſions himſelf. 
creed. 
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So where a Tenant in Tail is prevented by the Iſſue in Tail from ſuffer- Preced. 
ing a Recovery in order to provide for younger Children, by his promiſ- Chan. 5. 
ing to do for them himſelf, Equity will compel him to do it after his Fa- 
ther's Death. 

If a Mother having a Right to Dower, to encourage a Marriage of her z Vern. 133. 
don to A. B. releaſes her Dower, and the Releaſe is ſhewn to the Wife and 
her Relations, it ſhall bind the Mother, though the Releaſe was obtained 


by (a) a fraudulent Suggeſtion. (a) That a 
; Releaſe ſhall 
be avoided in Equity, whenever there is Suppreſſio veri or Suggeſtis falſi, Vern, 19, 20, 31, 32. 


If a Man charges Lands in D. with a Portion for a Daughter by a firſt Vern. 21g. 
Venter, and then marries, and ſettles Part of thoſe Lands for the Jointure Reeve and 
of a ſecond Wife, who has no Notice of the Charge, and 4. believing that“ 
the Portion would take Place of the Jointure, by Will gives other Lands 
in Lieu thereof, and the Wife combines with her Son, who 1s Heir to A. 
to deſeat his Settlement and Proviſion on the Daughter, by adhering to her 
Jointure, and inſiſting, that the Proviſion on the Daughter was voluntary 
and fraudulent as to her; and that therefore ſhe was not bound to accept 
of the Deviſe ; the Daughter will be relieved in Equity. 

A Widow makes a (5) Dzed of Settlement of her Eſtate, and marries a2 Chan. Rep. 
ſecond Huſband, who was not privy to ſuch Settlement; and it appearing 8 1. Hervard 
to the Court, that it was in Confidence of her having ſuch Eſtate, that the 2 
Huſband married her, the Court ſet aſide the Deed as fraudulent. the nee 


Wife, the 
Day before her Marriage, entered privately into a Recognizance to her Brother; and it was de- 
creed to be delivered up. 2 Chan, Rep. 79. —But where a Conveyance or Settlement ſhall be ſaid 
to be iraudulent, and in Derogation of the Rights of Marriage, wide 2 Vern, 17, 


But where a Widow, before her Marriage with a ſecond Huſband, af- Vern. 408. 
ſigned over the greateſt Part of her Eſtate to Truſtees, in Truſt for Chil- _ and 
dren by her former Huſband ; and though it was inſiſted, that this was ons 
without the Privity of the Huſband, and done with a Deſign to cheat 
him, yet the Court thought that a Widow may thus provide for her Chil- 
dren before ſhe put herſelf under the Power of a Huſband ; and it heing 
proved that 8000/7. was thus ſettled, and that the Huſband had ſuppreſſed 
the Deed, he was decreed to pay the whole Money, without directing any 
Account, 

A. failing in his Trade compounded with his Creditors at ſo much in the a Vern. 71. 
Pound, to be paid at the Time therein mentioned; and he having failed in Cœi and 
Payment at the preciſe Time, ſome of the Creditors refuſed to ſtand to the Paabridge. 
Agreement, which being under Hand and Seal, he brougat his Bill to 
coinpel a Performance thereof; but it appearing in the Cauſe that A. to 
draw in the reſt of the Creditors, and made an under-hand Agreement with 
ſome of them, who were ſeemingly to accept of the Compoſition, to pay 
them their whole Debts, which being a Fraud and Deceit upon the reſt of 
the Creditors, the Court will not decree the Agreement, nor relieve the 
Plaintiff, but diſmiſſed the Bill. 

So where A. being intruſted by B. to receive Intereſt on Tallies, receives 2 Vern. 602. 
the Principal and fails, and afterwards compounds with his Creditors, but S and 
B. would not come in, without having a greater Compoſition, which A, Srackly. 
agrees to give, and A. brought his Bill to be relieved againſt this under- 
band Agreement ; but he having been guilty of a Breach of Truſt, and 
alſo a Party to the Fraud, the Court refuſed to give him any Relief. 

If a Security be obtained from a Perſon by Fraud and Practice, upon Page 601 
a Pretence of a Demand that is fictitious, it will be relieved againſt in 


Equity. 2 Vern, 123. 
Where a Biil 
of Exchange 

was obtained b a groſs Fraud, and it was relieved againſt with Coſts to be aſcertained by the 


Party's 


2 Vern. 30. As where A. having by the Means of an Attorney prevailed on E. a We. 
man, to levy a Fine of ſome Houſes, and to execute a Need leading the 
Uſes thereof to A. and his Heirs ; and it being proved that ſhe, at the Time 
of levying the Fine, declared the muſt make uſe of ſome Friend's Name 
in Truſt; and afterwards by Will declaring ſhe bad levied ſuch Fine only 
in Truſt, and the better to enable her to diſpoſe of the Eftate, and thereby 
deviſed it to J. S. and his Heirs, ſubje& to the Payment of her Debts; and 
although A. proved a great Familiarity and Friendſhip between them, and 
that the had declared he ſhould have her Eftate ; yet it was decreed, not 
only that the Eſtate ſhould be liable to rhe Creditors Debts, but that 4, 
ſhould convey the Eſtate to the Deviſee and his Heirs. 
Preced. So where A. being to procure 1000/7. for B. borrows it, and pays B, 
DR oy only 300. and takes other 3001. himſelf, and the Remaining 4ool. in 
2 Goods, which prove worth little or * and for ſecuring the Whole, 
2 Vern, 346. both gave a Recognizance; yet that being ſued againſt B. he brought his 
Bill, and had a perpetual Injunction againſt the Recognizance on Payment 
of 300 J. only and Intereſt, by Reaſon of ſome Circumſtances of Fraud; 
and it appearing to be a Contrivance between A. and the Lender, to charge 
B. with the Whole. | 
Vern, 206. Where a Purchaſe was obtained from a Man almoſt in his Dotage, at a 
vide Preced, great Under-value, who was perſuaded by the Perſons that treated with 
Chan. 76. him, that they could help him to a great Match, and told him, that to 
Where on qualify himſelf for the Lady, it was neceſſary he ſhould convert all his 
eee Lands into Money, and they treated for the Purchaſe in a Perſon's Name 
Fraud, the Who knew nothing of the Matter; and fer theſe Circumſtances of Fraud 


Court of the Purchaſe was let aſide. 

Chancery | 

refuſed to carry the Agreement of a Feme Covert into Execution. — Where a Purchaſe at a great 
Under valve, obtained from a Perion who tome Time aſter became a Lunatic, was fet aſide for 
Fraud, 2 Vern. 678, | 


2 Vern. 632. Where an Agreement for a Purchaſe was obtained from a Woman of 

Green v. ninety Years of Age, and ſeveral ſuſpicious Circumſtances appearing, the 

Wed. Court would neither decree it to be carried into Execution againft the Heir 
at Law, nor to be delivered on a Croſs-Bill for that Purpoſe, but left the 
Parties to their Remedy at Law. 56 | 


* P s-. & 0" 
„ 


(C) Of fraudulent Convepances and Deviſes, 8c. 
to defeat Credits2s and Purchaſers within the 
13 Eliz. c. 5. & 27 Eliz. c. 4. & 3 W. & M. c. 14, 
Kc. | 


3 Co. 83. F T ſeems by the Common Law, if a Man had Right and Title to a 
_ Thing, or a juſt Debt owing to him, he might avoid any fraudulent 
* . Conveyance made to deceive him of that Right or Debt; as if a Man 
a. b. * had a Right to Goods, and he that had them, fold them by Covin in a 
Page 602 Market-overt, to alter the Property of them; or if one paſſed away Goods 


— 
_ 
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Party's own Oath. Where a Policy of Inſurance for inſuring a Life was gained by Fraud, 
and ſet aſide with Coſts both at Law and in Equity, 2 Vern. 206. Where a weak Man was 
prevailed upon by two of his Relations, to give a Bond to one of them, to ſettle his Eſtate to the 
Uſe of himſelf in Tail Male, Remainder to his two Brothers ſucceſſively in Tail Male, and he 


afterwards marrying, was relieved againſt the Bond, 2 Vern. 189. 


to 
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to deceive a Creditor, theſe Acts might have been ſet aſide; but if the Gif: 
were precedent to the Right or Debt, there was no Way in ſuch Caſe to 
ſet afide the d ex | | | 

% But now by the 13 Eliz. cap. 5. for the avoiding and aboliſhing of 
10 feigned, covenous and fraudulent Feoffments, Gifts, Grants, Aliena- 
tions, Conveyances, Bonds, Suits, Judgmerts and Executions as well 
« of Lands and Tenements as of Goods and Chattels, now of late more 
«commonly praQifed than heretofore ; which Feoſſments, Gifts, Grants, 
« Alienations, Conveyances, Bonds, Suits, Judgments and Executions have 
been and are devifed'and contrived of Malice, Fraud, Covin, Colluſion 
« or Guile, to the End, Purpoſe and Intent to delay, hinder or defraud 
« Creditors and others of their Jult and Tawful Actions, Suirs, Debts, Ac- 
« counts, Damages, Penalties, Forfeitures, Heriots, Mortueries and Re- 
liefs, not only to the Let or Hindrance of the due Courſe or Execution 


— — 


« tures, Heriots, Mortuaries and Reliefs by ſuch guileful, covenous, or 
frudulent Devices and Practices, as is aforeſaid, are, ſhall or might be 
in any wiſe diſturbed, hindered, delayed or defrauded) to be clearly and 
« utterly. void, fruſtrate and of none Effect; any Pretence, Colour, fained 
« Confideration, expreſſing of Uſe, or any other Matter or Thing to the 
* contrary notwithſtanding. 

Provided that this Act, or any Thing therein contained, ſhall not ex- 
„tend to any Eſtate or Intereſt in Lands, Tenements, Hereditaments, 
Leaſes, Rents, Commons, Profits, Goods or Chattels had, made, con- 
veyed or aſſured, or hereafter to be had, made, conveyed or aſſured, 
« which Eſtate or Intereſt is, or ſhall be upon good Conſideration, and 
* bona fide, lawfully conveyed or aſſured to FS... Perſons, or Bo- 
dies Politie or Corporate, not having at the Lime of ſuch Conveyance, 
« or Aſſurance to them made, 2 or Knowledge of 
« ſuch Covin, Fraud or Colluſion, as is aforeſaid. 8 


* And by the 27 Eliz. cap. 4. f for avoiding of fraudulent, fained and 1 This Stat. 
and is made per- 


petual by 39 
Eliz. c. 18. 


* covenous Conveyances, Gifts, Grants, Charges, Uſes and Eſtates, 
* for the Maintenance of upright and juſt Dealing in the Purchaſing of 
Lands, Tenements and Hereditaments, it is enacted, that all and every 
« Conveyance, Grant, Charge, Leaſe, Eftate, Incumbrance and Limita- 
tion of Uſe or Uſes, of, in or out of any Lands, Tenements or other 
* Hereditaments whatſoever had or made, or at any Time hereafter to be 
made, for the Intent and Purpoſe to defrand and deceive ſuch Perfon 
or Perſons, Bodies Politic or Corporate, as have purchaſed, or ſhall 
* afterwards purchaſe in Fee · ſimple, Fee-tail, for Life, Lives or Years, 
the ſame Lands, Tenements and Hereditaments, or any Part or Parcel 
** thereof ſo farmerly conveyed, granted, leaſed, charged, incumbered or 
limited in Uſe, or to defraud and deceive ſuch as have, or ſha]l purchaſe 
* any Rent, Profit or Commodity, in or out of the ſame, or ar Pert 


'* * thereof, ſhall be deemed and taken only as againſt that Perſon and Page 603 


© Per- 


R 


Perſons, Bodies Politic and Corporate, his and their Heirs, Suereſſors, 
Executors, Adminiſtrators and Aſſigns, and againſt all and every other 
Perſon and Perſons lawfully having or claiming, by, from or under 
them, or any of them, which have purchaſed, or ſhall hereafter ſo 
purchaſe for Money, or other good Conſideration, the ſame Lands, Te. 
nements or Hereditaments, or any Part or Parcel thereof, or any Rent, 
Profit or Commodity, in or out of the ſame, to be utterly void, fruſ- 
trate, and of none Effect; any Pretence, Colour, fained Conſideration, 
or expreſſing of any Uſe or Uſes to the contrary notwithſtanding. 

* Provided that this Act, or any Thing therein contained, ſhall not 
extend or be conſtrued to impeach, defeat, make void or fruſtrate any 
Conveyance, Alignment of Leaſe, Aſſurance, Grant, Charge, Leaſe, 
Eſtate, Intereſt or Limitation of Uſe or Uſes, of, in, to or out of any 
Lands, 'Tenements or Hereditaments heretofore at any Time had or 
made, or hereafter to be had or made upon or for good Conſideration, 
and bona fide to any Perſon or Perfons, Bodies Politic or Corporate; any 


«« "Thing before mentioned to the contrary bereof notwithſtanding, 
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« And by par. 5. of the ſaid Statute it is further enacted, That if any 
Perſon or Perſons thall make any Conveyance, Gift, Grant, Demiſe, 
Charge, Limitation of Uſe or Uſes, or Aſſurance of, in or out of any 
Lands, Tenements or Hereditaments, with any Clauſe, Proviſion, Article 
or Condition of Revocation, Determination or Alteration, at his or their 
Will or Pleaſure, of ſuch Conveyance, Aſſurance, Grants, Limitations 
of Uſes, or Eſtates of, in or out of the ſaid Lands, Tenements or 
Hereditamenrs, or of, in or out of any Part or Parcel of them con- 
tained or mentioned in any Writing, Deed or Indenture of ſuch Af. 
ſurance, Conveyance, Grant or Gift, and after ſuch Conveyance, Grant, 
Gift, Demiſe, Charge, Limitation of Uſes, or Aſſurance ſo made or 
had, ſhall or do bargain, ſell, demiſe, grant, convey or charge the ſame 
Lands, Tenements or Hereditaments, or any Part or Parcel thereof, to 
any Perſon or Perſons, Bodies Politic or Corporate, for Money or other 
good Conſideration paid or given, (the faid firit Conveyance, Aſſurance, 
Gift, Grant, Demiſe, Charge or Limitation, not by him or them re- 
voked, made void or altered, according to the Power and Authority re- 
ſerved or expreſſed unto him or them, in and by the ſaid ſecret Convey- 
ance, Aſſurance, Gift or Grant,) That then the faid former Conveyance, 
Aſſurance, Gift, Demiſe and Grant as touching the ſaid Lands, Teue- 
ments and Hereditaments ſo aſter bargained, ſold, conveyed, demiſed or 
charged againſt the ſaid Bargainees, Vendees, Leſſees, Grantees, and 
every of them, their Heirs, Sueceſſors, Executors and Aſſigns, and 
againſt all and every Perſon and Perſons which have, ſhall or may law- 
fully claim any Thing by, from or under them, or any of them, {ſhall 
be deemed, taken and adjudged to be void, fruſtrate, and of none Ef. 
fe& by Virtue and Force of this preſent Act. 

% Provided, That no lawful Mortgage made, or to be made boma fide, 
and without Fraud or Covin, upon good Conſideration, ſhall be im- 
peached or impaired by Force of this Act, but ſhall ſtand in the like 
Force and Effect, as the ſame ſhould have done if the Act had never 
been had or made, 

In the Conſtruction of theſe Statutes the following Opinions have been 


| holden ; X 


Fro. Eliz, 


That where in a Formedyn the Tenant pleaded Non-tennre upon which 


#*3* and they were at Iſſue; and it was found, that before the Writ purchaſed, the 


Leonard 


Bacon. Tenant infeoffed divers Perſons, with an Intent to defraud him who had 
Cauſe of Action to the Lands, and that notwithſtanding the Feoffor took 
the Profits; and on this Verdict it was adjudged for the Demandant, vrz. 
that by the 13 Els. c. 5. the Feoffment was void againſt him. 


* A. be- 


F 


+ 4. being indebted to B. in 400l. and to C. in 200. C. brings Debt Page 604 

2gainſt him, and pending the Writ, A. being poſſeſſed of Goods and Chat- 3 Co. 30. 
telsro the Value of 300l. makes a ſecret Conveyance of them all, without Ae 
Exception, to B. in Satisfaction of his Debt, but notwithſtanding continues Nic, 635 
in Poſſeſſion of them, and ſells ſome of them, and others of them being , Bull. 226. 
Sheep he ſets his Mark on; and it was reſolved to be a fraudulent Giſt and S. C. 
Sale within the 13 Elis. c. 5. for tho' ſuch a Sale hath one of the Qualifi- 
cations required by the Statute, being made to a Creditor for his juſt Debt, 
and conſequently on a valuable Conſideration ; yet it wants the other; for 
the Owner's continuing in Poſſeſſion is a fixed and undoubted Character of 
a fraudulent Conveyance, becauſe the Poſſeſſion is the only Indicium of the 
Property of a Chattel, and therefore this Sale is not made bona fide ; and as 
this is a leading Reſolution, being agreeable to the Rule of Commerce 
ſettled by the Statute, fo it is highly conformable to the moſt exact Reaſon 
and Equity; for if ſuch Colluſion and Practice were allowed between a 
Debtor and his Creditor, as it would prove injurious to other Creditors of 
the ſame Debtor, in depriving them of all Means of fatisfying themſelves 
by the ſtated Methods of Juftice; ſo it muſt in its Conſequence have a very 
ill Influence on Commerce, by preventing Loans of Money, and other 
Confidences of that Nature, which are ſo neceſſary for the Support of it, 
ſince no Man would lend or truſt another with Money or Goods upon ſuch 
an apparent Hazard of loſing them. 

S$o where A. being indebted to five ſeveral Perſons in the Sums of 20/. 3 Co. 87 
each, and having Goods to the Value of 20l. makes a Gift of them to one Moor 619. 
of the Five, in Satisfaction of his Debt; but upon this ſecret Truſt be- 
eween them, that the Grantee, in Compaſſion to his Circumſtances, ſhould 
deal favourably with him in permitting him, or ſome other for him, to 
uſe and poſſeſs the ſaid Goods, paying this Creditor as he was able and 
could afford it, the {aid Debt of 2o/. and reſolved to be a fraudulent Con- 
veyance and Deed of Sale. 

So if A. makes a Bill of Sale of all his Goods in Conſideration of Blood 2 Rol. Abr. 
and natural Affection to his Son, or one of his Relations, it is a void Con- 279. 
yeyance in Reſpect to Creditors, for the Conſideration of Blood, Ec. which 44" 
are made the Motives of this Gift, are eſteemed in their Nature inferior to EDD) 
raluable Conſiderations, which are neceſſarily required in ſuch Sales by 
13 Elis. c. 5. and this ſeems to be a Conſtruction ſuitable to the ſtricteſt 
Rules of Equity; for if Conſiderations of Blood or natural Affection were 
allowed to be of equal Dignity with, or to come under the Notion of, va- 
luable Conſiderations required by this Statute, it would be in the Power of 
any Debtor, by ſuch Conveyances of his Perſonal Eſtate to his Kindred, 
to build a Family upon a Conduct to his Creditors, which carries in it all 
the Strains of Injuſtice and colluſive Dealing; moreover, there is a ſtrong 
Preſumption, that ſuch Sales to Relations are conſtantly attended with a 
ſecret Truſt and Perſonal Confidence of reconveying Part of the Goods to 
the Vendor for his Subſiſtence ; ſo that they are intirely inconſiſtent with 
the Scheme laid down by the Statute, andtherefore void and illegal. 

But if a Perſon, before he contracts any Debts, makes a voluntary Settle- Mod. 119. 
ment on his Son bone fide, it ſeems that this is not within the Statute, for it Vent. 194. 
never could be the Intent of the Act to ſet aſide all voluntary Settlements ; Sid. 349. 
but if the Gift be made on any Truſt either expreſſed or implied, between 2 801 Ke. 
Donor and Donee, it is within the Starute ; for all Acts for the Suppreſſing Ea. cat 


of Fraud are to be liberally expounded. Abr. 170. 

9 Mod. 80, 
33, 96. 10 Mod, 247, 469, 471, 478, 489, 497. Gilb, Eq. Rep. 2. 122. Prec. Chan, 84. 
Vern, 46. 2 Vern. 473. Caf. Temp. Talb. 65, . Will. Rep. 60. pl. 11, 204. pl. 47, 354» 577. 
pl. 168, 58 1. 2 Will. Rep. 171. pl. 43, 255, 358. pl. 103, 464. pl. 148, 606. 3 Will. Rep. 
222, 337, 339, pl. 88. A voluntary Deed may be good againſt the Party who made it, though 
it might be ſet aſide as againſt Creditors, or a fair Purchaſer, Boughton v. Boughten in Chanc, 5 


December I 719, / 6 
And 
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3 Co, 81. And therefore if the Jury find that the Owner continued in Poſſeſ- 
Moor 638. ſion of his Goods after his Bill of Sale of them, this is an undoubted 
5 Badge of a fraudulent Conveyance, becauſe the Poſſeſſion is the only I 
Page 605 * Jicium of the Property of a Chattel, which is a Thing unfixed and tra. 
fitory ; ſo there are other Marks and Characters of Fraud, as a 
Conveyance of them all without any Exception, for it is hardly to be pre. 
ſumed, that a Man will ſtrip himſelf intirely of all his Perſonal Property, 
nor excepting his Bedding and wearing Apparel, unleſs there were ſome 
ſecret Corretpondence and good Underſtanding ſettled between him and 
the Vendee, for a private Occupancy of all or ſome Part of the 
for his Support; alſo a ſecret Manner of tranſacting ſuch. Bill of Sale, and 
unuſual Clauſes in it, as that it is made honeſtly, truly, and bona fide, 
are Marks of Fraud and Colluſion, for. ſuch an artful and forced Drel; and 
Appearance give a Suſpicion and Jealouſy of ſome Defe& varniſhed over 
with it. 
5 Co, bo. If a Giftbe made to deceive one Creditor, it is void againſt all Creditors, 
Moor 615. but where-ever a Conveyance is conſtrued fraudulent, it muſt be with re- 
ſpe& to r-al Creditors and Purchaſers for valuable Conſideration. 
And. 22: Therefore if a Man makes a fraudulent Leaſe, and then another bona fide, 
Moor 60%. without Rent or Fine, the ſecond Leſſee ſhall not avoid the firſt Leaſe; 
ior no Purchaſer ſhall avoid a former fraudulent Conveyance, but a Pur- 
chaler for valuable Conſideration. | 
5 95, 9 But though a Purchaſer for valuable Conſideration within the 27 Elke, 
_ e. 4. hath Notice of a fraudulent Conveyance before he purchaſes, yet after 
= 5 the Purchaſe he ſhall avoid it; for the Statute expreſly avoids ſuch Con- 
vevances, ſo that whether the Purchaſer hath Notice of them, or not, is 
not material, 
"EINE" it A. brings an Action againſt B. for lying with his Wife, after which 
chan. B. aſſigas his Eſtate to Truſtees in Truſt to pay the ſeveral Debts men- 
Lewhner and tionec in 4 Schedule, and ſuch other Debts as he ſhould mention within 
Freeman, ten Days, and A. recovers 50001. Damage, and brings his Bill to ſer aſide 
this Deed as frandulent, and made to defeat him of his Recovery; in this 
Caſe 4. can have no other Relief but to come in upon the Surplus, after the 
Debts mentioned in the Schedule, or appointed within ten Days purſuant 
to it, are ſatizhed ; the Deed being neither fraudulent in Law or Equity, 
A. being no Creditor at the Time of executing it; and it was conſcientious 
in him to prefer his real Creditors to one, whoſe Debt, when recovered, 
was founded only in Maleſic io. | 
2Vern. 490. A. by Bill of Sale made over his Goods to a Truſtee for B. who lived 
ce Bron with him as his Wife, and was fo reputed, and he alfo purchaſed a Leaſe 
e 16%) of the Houſe wherein he dwelt, in the Name of a Truſtee, and declared 
the Truſt thereof to himſelf for Life, then in Truſt for B, during the Re- 
ſidue of the Term; and this Bill of Sale was held fraudulent as to Creditors, 
bur as to the Declaration of the Truſt of the Term, the Court held it good, 
and not liable to A.'s Debts, the Term being never in him, and being ſo 
ſettled at the Time it was purchaſed ; and A. might have given the Money 
| to B who might have purchaſed it for herſelf, and in her own Name. 
Cro.Jac.270. Praudulent Conveyances and Gifts are only void againſt Purchaſers and 
— And. Creditors, and ſhall bind the Parties themſelves, and their Repreſen- 
tatives, 
Yelv. 196. And therefore where A made a fraudulent Sale of his Goods to B. and 
Hawes and delivered Poſſeſſion of ſome of them in his Life time, and the Reſt coming 
Leader. to the Hands of his Adminiſtrator, it was held in an Action brought by B. 
* thoſe Goods, that the Adminiſtrator could not plead the Statute of 
2 13 £liz. c. 5. nor maintain the Poſſeſſion of the Goods even to ſatis 


+ See infra Creditors, + | 


But 


2 N22 re. &t = wy Ao 


. K AGB N Re TT T A. 7 


cy 
ry 


R AE 
But if a Man makes a Deed of Gift of his Goods in his Life-time 13 H. 4.4. b. 


by Covin, to ouſt his Creditors of their Debts ; yet after his Death the Kol. Abr. 
Vendee ſhall be (a) charged for them. $00 T 


| Executor of 
his own Wrong. Yelv. 197. Cro. Jac, 271, 


Where by Special Verdict it was found, that A. being poſſeſſed of di- * Page 606 
vers Goods to the Value of 250/. by Covin to defraud his Creditors, Gro. Eliz 
made a Gift of his Goods to his Daughter, upon Condition, that upon Pay=-g,,  * 
ment of 203. it ſhould be void, and died; and that J. S. intermeddled Bethe! and 
with the Goods; after which the Daughter took Poſſeſſien of them by Stanbepe. 
Force of the Giſt, and then Adminiſtlration was granted to J. S. of all the 2 And. 172. 
Goods; fc. of A. and in an Action againſt him as Executor, it was held, * 
that the Gift was apparently fraudulent within the 13 FE/:z. cap. 5. and that 
by his intermeddling, before Adminiſtration granted to him, he became an 
Executor de fon Tort, and liable as ſuch ; and that the Law continued the 
Poſſeſſion in him from the Time of intermeddling to the Time of granting 
Adminiſtration. | 

If A. makes a Bill of Sale to B. a Creditor, and afterwards to C. another Trin. 1706, 
Creditor, and delivers Poſſeſſion at the Time of the Sale to neither, and after Hater and 
C. gets Poſſeſſion of them, and B. takes them out of his Poſſeſſion, C. cannot {9% 
maintain Treſpaſs, becauſe the firſt Bill of Sale is fraudulent againſt Credi-* #4 C.- J. 
tors, and fo is the ſecond ; yet they both bind A. and B.'s is the elder Title, 
and the naked Poſſeſſion of C. ought not to prevail againſt the Title of B. 
that is prior, where both are equally Creditors, and Poſſeſſion at the Time 
of the Bill of Sale, - is delivered over to neither. 

If a Gift be made to deceive one Creditor, it is void againſt (8) all the. 61 
Creditors of the Party, within the Statute. + Wk 

Feoffment 
was made to deceive Creditors, and though by the Event the King was cheated of his Ward, yet 
being only to that Intent and Purpoſe, it ought not to be extended farther, 10 Co. 57. So 
where there was a Redemiſe to A. to the Intent the Wife of the Tenant ſhould not be endowed 
during the Life of A. and it was held that it could not be extended to any other Intent or Purpoſe. 


Dyer 351. Where one held of divers Lords by Heriot Cuſtom, and to the Intent to deceive 
one, made a Gift of all his Beaſts Heriotable. 2 Leon. 8, 9. Dyer 351, 


4 


A Man binds himſelf in a Bond to pay Money, and then in a Statute to Cro. Jac. 
make ſuch a Conveyance, fc, a fraudulent Conveyance is made contrary to 137 132. 
the Defeaſance of the Statute ; though the Conveyance be void againſt the 
firſt Debtor, yet it is a Breach of the Condition of the Statute, and the 
Conuſee ſhall be fatisfied before the Creditor by Bond. 

It is not neceſſary that he who contracted the Debt ſhould make the frau- 5 Co. 60, 
dulent Conveyance ; for if a Man binds himſelf and his Heirs in a Bond, 
and Lands deſcend to his Heir, who makes a fraudulent Conveyance of 
thoſe Lands the Creditor ſhall avoid it. 

If a Perſon, intending to deceive a Purchaſer, conveys by Deed inrolled 2 Co. 54 
his Lands to the King, and afterwards, for valuable Confideration, conveys 11 Co. 24. 
to J. S. the Purchaſer ſhall avoid this Conveyance to the King by the 27 
E. cap. 4. for although the Statute does not by expreſs Words extend 
to the King, yet being a general Law, and made for ſuppreſſing of Fraud, 


it ſhall incſude him. 


So if A. being Tenant in Tail, Remainder to B. in Tail or Fee, and B. 11 Co. 74. 
under an Apprehenſion that A. deſigns to ſuffer a Recovery, and deſtroy his . b. 
Remainder by Deed inrolled conveys his Remainder to the King ; yet if 
A. for valuable Conſideration afterwards by Recovery conveys the Eftate to 
J. S. and dies without Iſſue, the Purchaſer ſhall avoid the Conveyance to 
the King as fraudulent within the 27 Elrz. cap. 4. 

In Treſpaſs againſt a Bailiff ofa Manor for diſtraining Goods, he juſti- 33 
hed by virtue of his Authority, and that by his Precept he was commanded 277i ver. 

to Tipper, 


N 


to diſtrain the Goods of J. S. which Goods came to the Plaintiffs Handi 
by Colour of a fraudulent Gift of them to the Plaintiff; and on Iſſue, that 
the Sale was made bona fide, it was found for the Defendant, and adjudged 
for him, although it was objected, that he being no Creditor could not take 
Advantage of the Statute, which being a Penal Law ought to be conſtrued 
ſtrictly. 
page 607 * Wa Father makes a fraudulent Leaſe of his Lands, with an Intent to 
4 deceive a Purchaſer, and dies before he makes any Conveyance of the 
2 N Lands, and afterwards his Son and Heir, knowing or not knowing of this 
Vern. 45, 6. Leaſe, conveys to J. S. for valuable Conſideration, F. S. ſhall avoid this 
Leaſe within the 27 Elis. c. 4. | 
Co. Lit. 3.b. A. has a Leaſe of certain Lands for ſixty Years, if he lives ſo long, and 
Sir Richard forges a Leaſe for ninety Years abſolutely, and by Indenture reciting 
— 5 this forged Leaſe bargains and ſells it for valuable Conſideration, together 

: with all his Intereſt in the Land, to B. in this Caſe B. is not a Purchaſer 
within 27 Eliz. cap. 4. for though there were general Words in the Sale to 
paſs the true Intereſt, yet it is plain that it was never contracted for, or 
originally included in the Bargain ; ſo that the Bargain being made of an 
imaginary Intereſt, the Bargainee can never come under the Character of a 
real Purchaſer, to defeat the Purchaſer of the true Leaſe of ſixty Years, 
which A. was really poſſeſſed of. 

A Deed, though it be fraudulent in its Creation, yet by Matter ex 50, 
facto may become good; as if one make a fraudulent Feoffment, and the 
Feoffee makes a Feoffment to another for valuable Conſideration, and af. 
terwards the firſt Feoffor alſo, for valuable Conſideration, makes a ſecond 
Feoffment, the Feoffee of the Feoſfee ſhall hold againſt the ſecond Feoff- 
+2, If the ment of the firſt Feoffor. + 


Feoffee of 
the Feoffee had purchaſed with Notice that the firſt Feoffment was fraudulent ? 


Sid. 1 34+ 


Preced. A. agrees with the Eaſl-India Company to go as Preſident to Bengal, and 
Chan, enters into a Bond of 2000. Penalty for Performance of Articles ; but 
Fg 8 beſore he ſet out he made a Settlement of his Eſtate, and among other 
. 3 Things he declared the Truſt of a Term of 1000 Years to be for the raiſing 
Gib. Eq. of 50007. as a Portion for his Daughter, who afterwards married J. S. a 
Rep. 37. Gentleman of 7oo/. per Ann. who before the Marriage was adviſed by 
PFs 0 : Counſel, that the Portion was ſufficiently ſecured ; and who afterwards on 
3 Pe Ch. ber Death had, on her Requeſt, expended 400 l. on her Funeral, but never 
305. made any Settlement on her; and A. having embezzled the Goods and 
2 Eq. Ca. Stock of the Company to a conſiderable Value, the Queſtion was, whether 
Abr. 48 1. pl. this Settlement was voluntary and fraudulent as to them; and it was held 
12. to be a prudent and honeſt Proviſion, without any Colour of Fraud; and 
though in its Creation it was voluntary, yet being the Motive and Induce- 

ment to the Marriage, it made it valuable. 
On the Clauſe of the 27 Eliæ cap. 4. that if a Man ſettles Land to Uſes, 
with a Power of Revocation, and afterwards ſells the Lands for valuable 
Moor 605. Conſideration, that the former Uſes ſhall be revoked ; it hath be holden, 
3 Co. Sa. b. that if a Man having a future Power of Revocation bargains and ſells the 
Land before his Power commences, yet it is within the Act. So if the 
(a) A Man Power of Revocation be reſerved with the (a) Conſent of A. and he con- 
and his Wife veys his Land, not having revoked, the Conveyance ſhall be good; ſo if 
ſciſed in Fee one having a Power of Revocation extinguiſhes it by Feoftment, and then 


of Lands, in 

Right of the ſells, che Sale ſhall be good. _ 
Wite, in | : 

Conſideration | 

of the Marriage of their Son, and 500. paid for a Portion, levy a Fine to the Uſe of the Father 
and his Wiſe for their Lives, then to their Son and his Heirs, Proviſo, that it ſhould be lawful 


tor the Father to revoke, with Conſent of four Perſons, the Relations of the Son's Wife z the = 


XR . 
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This Branch of the Statute does not extend to Creditors, and there- 
ſore if the Conveyance was not made to deceive them, it ſeems they cannot 
avoid it; [but ſee ante 606, the firſt Caſe.] | 

If Goods continue in the Poſſeſſion of the Vendor, after a Bill of Sale of “ Page 608 
them, though there is a Clauſe in the Bill, that the Vendor ſhall account Moor 638. 


annually with the Vendee for them, yet it is a Fraud; fince if ſuch colour- 0 
ing were admitted, it would be the eaſieſt Thing in the World to avoid the J 
Proviſions and Caution of the Act. 

Where there is an abſolute Conveyance or Gift of a Leaſe for Years, and 122 vom ; 


the Perſon who makes it continues in Poſſeſſion after ſuch Sale, the Gift is an, 
fraudulent, becauſe attended with that diſtinguiſhing Character of a Fraud; ; 
but if the Conveyance or Sale be conditional, as that upon Payment of fo 
much Money the Leaſe ſhall go to the Vendee, there Continuance in Poſ- 
ſeſſion after the Gift does not make it fraudulent, becauſe the Vendee is not + But the 


io have the Leaſe in Poſſeſſion till he performs the Condition. + wholeTranſ- 
action muſt bona fide. 


If one makes a Leaſe for Years with a Proviſo to be void upon Payment Cro. Jac. 
of 10s. this Leaſe will be void againſt Purchaſers ; but if it be a Mortgage #55: 
for a conſiderable Sum of Money, though it be in the Power of the Mort- f .... ; PO 
gagor, yet it is not void. | f 60g. Now: 
If a Man makes a voluntary Settlement, reſerving to himſelf a Power to, Vern. 510, 
mortgage and charge the Eſtate at what Sums he pleaſed, this amounts in 
Effect to a Power of Revocation, and therefore fraudulent as to Creditors 
by Judgment. | 
It ſeems to be clearly agreed, that if a Perſon makes a Settlement on his 6 Co, 73. 
Wife, or Child, after Marriage, in Conſideration of Love and Affection, Cro. Jac. 
and not purſuant ro any Articles, or any Agreement in Conſideration of the 53, 455« 
Marriage, or Marriage- Portion, that ſuch Settlement being voluntary _ 99 TW 
fraudulent againſt Purchaſers within the 27 Eliz. cap. 4. ; Hard. 395. 
But though the Settlement be made after Marriage, yet if it were in pur-Oro. Jac. 
ſuance of Marriage Articles, to make a Proviſion on the Wife and the Ifluerg8, 455, 
of the Marriage, it is not fraudulent ; and in this Caſe the Wife and Chil- Lev. 150, 
dren become Purchaſers themſelves, and ſhall avoid a prior voluntary Con- Hard. 395. 
veyance, and ſhall in (a) Equity have the ſame Favour in not being obliged ( Vd 


to diſcover Papers, Writings, &c. | 1 Chan. Ca, 
99. Vern. 440, 479. 2 Vern, 701. 


As where a (6) Perſon promiſed a Woman, before Marriage, to make Cro. jac. 454 
her a Jointure of 10001. a Lear; and after Marriage, for the ſecuring the 455. Dame 
Payment thereof, made a Leaſe to commence after his Death ſor 1©0 C ver. 


Years, with a Proviſo, that on making the Settlement the Leaſe ſhould beef 8 
void; and this Leaſe was held good againſt a Purchaſer. | that the 


| Wiſe's con- 
cealing the Conveyance in this Caſe did. not make it fraudulent, wien, upon revealing of it, it 
appears to be good. (5) That beſore the Statute of Frauds and Perjuries, a verbal Agreement 
before Marriage was ſufficient to prevent its being ſaid to be frauduleat. Vent. 194. 


So where A. made a Leaſe for Years, to the Uſe of ſuch Perſon as ſhould Sid. 133. 
marry his Daughter, provided he was then living and approved of the P 5 and 
Match; and it was held, that if A. had ſold the Lands before the Marriage, * 


ther dies, the Mother, without Conſent, ſells the Lands for valuable Conſideration to other Per- 
ſons; and it was held, that the Vendee ſhould not avoid the Settlement, the Puwer of Revoca- 
tion being out of the Power of them to effect, the Conſent of ſuch being neceſſary, over whom the 
Father and Mother could not be preſumed to have any Power; otherwiſe it the Conſent were 
lodged with thoſe Perſons, that may be ſuppoſed to be at the Diſpoſal of the Perſons to whom 


the Power is reterved, 2 Jon, 94, 5 ! 
| U u tat 


Vol. II. 


F440 


Keh. 486. that the Leaſe would be fraudulent againſt a Purchaſer ; but if before tt 

5. C. Sale the Daughter marries, the Father cannot defeat it, becauſe it was the 
Cauſe of the Marriage, and drew on the Stranger to engage in it, and js of 
the ſame Effect as if it had been a Special Agreement with this particular 
Perſon ; and it was held not to be neceſſary that the Father approved of 
the Match at the Time, but that, if he approved of it ſeven Years after. 
wards, it was ſufficient. 

Preced, So where A. ſurrendered the Reverſion in Fee of Copyhold Land: 

2 275. to his Son, to leſſen the Fine he muſt have paid in cafe it had come 

Kirk ver. . , . 

Clerk, to him by Deſcent; and after, on the Son's Treaty of Marriage, the 

Page 609 * Father tells the Wife's Friends, that this Copyhold was fo ſettled on the 
Son, 1n Conſideration of which, and of ſome Leaſchold Lands fertled by 
the Father, a Marriage was had, and 2000. Portion paid; and though in 
the Settlement no Mention was made of the Copyhold, yet it was held that 
the Surrender thereof, in the Manner aforeſaid, was not voluntary or frau- 
dulent againſt a Purchaſer, becauſe ir was the principal Inducement that 
prevailed on the Friends of the Son's Wife to conſent to the Marriage, and 
to give her ſuch a Fortune, and that it ought to be conſidered as if it had 
been ſurrendered at the Time of the Marriage. 

Vern, 28 5,6. It ſeems to be holden, that if a Bond Le given before Marriage to ſettle a 
Jointure, and after the Marriage a Setclement is made, which goes farther, 
and intails the Land upon the Children of the Marriage, that the Settlement 

(a) Where amay be good as to the Jointure, and fraudulent (@ as to the Remainders 

Father madein reſpect to a Purchaſer, 

aSettlement, 

on the Marriage of his Daugbter, to hiniſelf for Liſe, Remainder to the Daughter, and aſter- 

wards ſold the Land to another, whether the former Conveyance ſhall be avoided during his Lit, 

within the 27 Eliz, c. 4, 2 Rol. Rep. 306, Q. Where a Settlement, in Conſideration of a 

Marriage Portion, was made on the Huſband and Wife, and the Iſſue of that Marriage, Remain. 

der to the Heirs of the Body of the Huſband ; and it was held, that the Conſideration ſhould 

extend to the Iſſue of the Huſband cn the ſecond Venter. Lev. 150, 237. Hard, 395. Chan. 

Ca. 104. | 


Preced, But where the intended Huſband being under Age, and ſo incapable of 
3 making a Settlement, and the Wife's Father gave a Bond for the Payment 
D Toft 500l. on his making a ſuitable Jointure- Settlement on her, without 


| Stratten, taking any Notice whatſoever of the Iſſue, and the Marriage took Effect; 
and the Huſband ſome Years after, on the Payment of the 1 500/, made a 
Settlement of 147. fer Ann. on himſelf for Life, Remainder to his Wite 
for Life, for her Jointure, with Remainder to their firſt and other Sons, 1n 
the uſual Form; and it was held, that this Settlement was neither voluntary 
nor fraudulent, being but adequate to the Wife's Fortune; and that the 
Words of the Bond were capable of ſuch a Conſtruction, for that a Tointure- 
Settlement muſt be intended a Settlement in the common Form to the Iſſue. 
and a Jointure for the Wife. 
It has been held, that Fraud may be given in Evidence to deſeat a frau- 
5 Co. bo, e dulent and covinous Conveyance, and that the Party who offers it need not 
N *>* plead it, for the Acts to prevent Fraud are to be conſtrued liberally in Sup- 
cited and Preſſion of the Miſchief ; beſides, it were an Hardſhip to force the Party to 
agreed ; but | plead 
if the Iſſue 
had been taken directly infeoffed, or not inſeoffed, the Feoffment muſt be avoided by pleading 
the Fraud ſpecially, E wide 10 Co. 56-7. Cro. Car, 550. That Covin is not to be pre- 
ſumed ; and that if in a Special Verdict the Jury find ſuch Circumſtances in the Caſe, as might 
very well have induced them co find Fraud, yet if they do not expreſsly find it, it ſhall never be 
preſumed, ————{ Eſtates of Land, made by Parol, without Writing 0yned by the Parti es, Cf 
by ſome one by them lawfully authorized, ſhall amount to Leafes at Will only, except Leaſes 


to, three Years. 29 Car. 2, c. 4,——-T — —-Contrats upon Marriage, F or to be performs 
aſte 


— 


— — — 


Þ+ This does not extend to mutual P. omiſes of Marriage, where ene of the Parties refuſes to 
fulfil his Promiſe, ſo as to bar the other from recovering Damage for Breach of the Promiſ: 


eue hb vs 454 iN. 


E WK 
plead a Thing that is managed with ſo much Subtlety that he cannot attain 


| | : 25 f after a Vear 
* a competent Knowledge of it to plead it in due Time, muſt be in 
Writing. 7 

of 14.1. 4. Contracts for Goods to the Price of 10 J. void, except the Buyer ſhall accept Fart 
lar of the Goods ſo fold, and actually receive the ſame, or give ſomething in earneſt, Sc. Id. ſ. 17. 
of — ——-Deviſes of Lands fraudulent againit Creditors, 3 W. & M. c. 14.——Pcnalty of frau 
er- dulent Mortgages where prior Incumbrances are concealed, 4 & 5 W. & M. c. 16. But deviſes 


ſor Payment of juſt Debts, or Children's Portions, in purſuance of Marriage Contract, good. 3 
K W. & M. c. 14. f. 4.] 8 | 


me — 8 
the 4 See Treatiſe on Equity 19, 
the 
by "Sis | 
I | a 
hat (D) Jn what Court Fraud is cogniſabic. „pages 
lus | 
"at T is clearly agreed, that the Court of Chancery had always an original IN 
nd Juriſdiction in relieving againſt Frauds, and that at this Day it is the 612. 
2d only Court where Matters of Fraud are properly cogniſable. + vide of the 
: | Juriſdiction 
ea of the Court of Chancery, Tit. Curtis. 
er, 
ent + The Court of Exchequer on the Equity Side takes Cogniſance of Fraud, as well as the Chancery. 
ers 


But it hath been doubted, whether a Court of Equity could give Relief Preced. 
on the Statutes which make Conveyances and Diſpoſitions fraudulent againſt 8 — 
er- Purchaſers and Creditors, being introductive of new Laws; but it is now 46. OILY 
* ſettled, that ſuch Relief may be proper in Equity, and that directing an 
Iſſue to be tried at Law is only diſcretionary in the Court. 1 
114 A. recovers a Judgment againſt the Defendant's Father, and the Plaintiff preced. 
an. (the Sheriff's Bailiff) levied 247. of Goods in Poſſeſſion of the Detendanr's Char. 233. 
Father; the Defendant brought Trover againſt the Plaintiff, pretending the Te and 
Goods to be his, becauſe the Landlord had ſeized them for Rent, and ſold ©"*2*7-"* 
them to him; but on Evidence the Sale was proved fraudulent, and that 
as the Father was in Poſſeſſion all along, and paid Taxes for the Farm and 
=p; Goods, Ec. and therefore the Judge gave Directions to the Jury to find 
eb for the Defendant at Law ; but becauſe he had not proved a Copy of the 
. Judgment, as it was held he ought, for that only Reaſon the Jury found 
ite againſt him; and he brought his Bill for Relief; and a Demurrer to it on 
the arguing was over-ruled ; then by Anſwer he inſiſted upon his Property 
under the Bill of Sale and Recovery at Law, where the Matter is properly 


the triable, and relied on that without examining any Witneſſes ; but the Plain- 
15 tiff tully proved his Caſe as before, and that the Judge altered his Direc- 
wy tions only for want of Proof of the Judgment, and diſproved the Defen- 

dant's Anſwer in ſome Particulars ; and a perpetual Injun&tion was granted, 
* againft the Judgment, and the Defendant to pay Coſts; for though it were 


examinable at Law, ſo it was in Equity too; and the Plaintiff having ſet 
out the whole Matter, and proved it to be true, if it were untrue the De- 
ſendant might have diſproved. | 

But it hath been held, that a Will relating tothe Perſonal Eſtate cannot 2 Vern, 8, 9. 
be ſet (a) aſide in a Court of Equity for Fraud and Impoſition, let the (4)But tho'a 


Fraud be ever ſo great or ſo ſtrongly proved ; and that this is a Matter es d, and 
properly cogniſable in the Spiritual Court. proved in the 


Spiritual 
Court, cannot be controverted in Equity; yet if the Party, claiming under ſuch Will, comes for 
any Aid in Equity, he ſhall not have it, 2 Vern. 76, 


It was once held, that a Will relating to the Real Etate, as well as a 2 Vern. 702, 


: : - - <F -, PIeCeC, 
Deed, may be ſct aſide in Equity, for Fraud and Circu nventicn, as '* 1 8 EY 
u 2 2 


F.1-A V0 


Man agrees to give the Teſtator 2000 J. in Bank Bills, upon Condition he 
deviſed his Eſtate to him, and on the Delivery of ſuch Bills he makes his 
Will, and deviſes his Eſtate to him, and the Bills prove to be forged and 


counterfeit. | 
Eq. Ca. Abr. But it hath been lately reſolved in the Houſe of Lords, that a Will of 2 
406. Real Eſtate could not be ſet aſide in a Court of Equity for Fraud or Impo- 


ſition, but muſt firſt be tried at Law on deviſavit vel non, being Matter pro- 


per for a Jury to inquire into. 


Page 611 (E) Mhere a TUrong-doer is further puniſhable 
than by making void the fraudulent Ac. 


2 T is clear from many Inſtances, that groſs Frauds are punithable by way 


78. of Indictment or Information ; ſuch as play ing with falſe Dice, cauſing 
2 Rol. Rep. an illiterate Perſon to execute a Deed to his Prejudice, levy ing a Fine in 
107. another's Name, &c. and that for theſe and ſuch like Offences the Party 


men £09 may be puniſhed not only with Fine and Impriſonment, but alſo with ſuch 
Sid, _ further infamous Puniſhment, as the Judges in their Diſcretion ſhall think 
431. proper. 


Noy 99,103. | 
Moor 630. Cro. Eliz, 531. Mod, 46, 2 Jon, 64. Ld, Raym, 865. Hawk, P. C. 113. 


6 Mod. 105 But it hath been holden, that the deceitful receiving of Money from one 
Salk. 359. pl. Man for another's Uſe, upon a falſe Pretence of having a Meſſage and 
25. 236, pl. Order to that Purpoſe, is not puniſhable by any criminal Proſecution, be- 
20. cauſe it is accompanied with no Manner of artful Contrivance, but wholly 
| Sms, 18, depends on a bare naked Lie; and it 1s ſaid to be needleſs to provide ſevere 

bs - _ Miſchiefs, againſt which common Prudence and Caution may 
be ſufficient Security. 


1013. 6 Mod, 42, 61, 104, 301, 311. 7 Mod. 40. 


+ Obtaining Money or Goods by falſe Pretences, is by 30 Geo. 2. c. 24, made puniſhable by 
Fine and Impriſcnment ; or by Pillory, whipping, or Tramportation. 


But by the 33 H. 8. cap. 1. it is enacted, That if any Perſon or Per- 
« ſons jhall falſly and deceitfully obtain, or get into his or their Hands or 
*« Poffetiion any Money, Goods, Chairels, Jewels, or other Things of any 
other Perſon or Perſons, by Colour and Means of any privy falſe Token, 
or counterfeit Letter, niade in another Man's Naine, to a ſpecial Friend 
* or Acquaintance, for the obtaining of Money, c. from ſuch Perſon, 
and ſhall be thereof convicted by Witneſs taken before the Lord Chan- 
*« cellor, or before the Juſtices of Aſſiſe, or before the. Juſtices of the 
Peace of any County, City, Borough, Town or Franchiſe, in their 
Genera] Seffjons, or by Action in any of the King's Courts of Record; 
(a) Its faid : every ſuch Offender hall ſufter ſuch Puniſhment by Impriſonment, ſet- 
that che Of. ding upon the Pillory, or otherwiſe, by any (a) corporal Pain, except 
tender can- Pains of Death, as ſhall be appointed by thoſe before whom he ſhall be 10 
not be fined convict. 0 
in a Proſecution upon this Statute, becauſe it is expreſsly ordained that ſome corporal Puniſhment 
Mall be inflicted, and no other is mentioned. 3 Inft, 123, But in Cro, Car. 564. there is a Precedent, 
by which it appears, that one convicted on ſuch a Proſecution hath been adjudged not only to 


and in the Pillory, but alſo to pay a Fine of 5004, and to be bound with Sureties to his 
Behavicur, a 


And 


le 


FR A WM 
And it is further enacted by the ſaid Statute, ** That as well the Juſtices 


« of Afſiſe for the Time being, as alſo two Juſtices of Peace in the ſame And by the 


County, whereof the one to be of the Quorum, may call and convene by 
« Proceſs or otherwiſe, to the ſaid Aſſiſes or General Seſſions, any Perſon 


27 Eliz. c. 4, 
par. 3. the 
ſame mata tis 


« being ſuſpected of any of the Offences aforeſaid, and to commit or bail andi is 

« him till the next Aſſiſes or General Seſſions, Cc. enacted as to 
fraudulent 

Conveyances to deceive Purchaſers. 


By the 13 Eliz. cap. 5. par. 3. it is enacted, That all and every the 
Parties to ſuch feigned covenous or fraudulent Feoffment, Giſt, Grant, 
« Alienation, Bargain, Conveyance, Bonds, Suits, Judgments, Executions, 
mentioned in the Statute, and being privy and knowing of the ſame, or 
« any of them, ſhall wittingly and willingly put in ure, avow, maintain, 
« juſtify or defend the ſame, or any of them as true, ſimple, and done, had 
« or made bona fide and upon good Conſideration, or ſhall alien or affign 


« # any the Lands, Tenements, Goods, Leaſes or other Things mentioned“ 


« in the Statute, to him or them conneyed, or any Part thereof, ſhall in- 
« cur the Penalty and Forfeiture of one Year's Value of the ſaid Lands, 
« Tenements and Hereditaments, Leaſes, Rents, Commons, or other Pro- 
« fits of or out of the ſaime, and the whole Value of the Goods and Chat- 
tels, and alſo ſo much Money as are or ſhall be contained in ſuch co- 
venous and feigned Bond; the one Moiety whereof to be to the Queen's 
« Majeſty, her Heirs and Succeffors, and the other Motety to the Party or 
Parties aggrieved by ſuch feigned and fraudulent Feoffment, Gift, Grant, 
« Alienation, Bargain, Conveyance, Bonds, Suits, Judgments, Executions, 
« Leaſes, Rents, Commons, Profits, Charges, and other Things aforeſaid, 
to be recovered in any of the Queen's Courts of Record, by Action of 
« Debt, Bill, Plaint or Information, wherein no Eſſoign, Protection or Wa- 
« ger of Law ſhall be admitted for the Defendant or Defendants, and alſo 
being thereof lawfully convicted ſhall ſuffer Impriſonment for one half 


„ Year, without Bail or Mainprize.” 


Page 612 


Information brought in London on the aforeſaid AQ for juſtifying apud L. Dyer 351, 
of a fraudulent Gift of Goods made by A. to the Defendant to defraud the * Jo 3 
Plaintiff of his Debt, the Defendant ſaith, that 4. gave theſe Goods to ro 3 
him at C. bona fide, and that he juſtified the Gift there, and traverſes the 645. 


Juſtifying it at L. and ruled to be no Plea ; for 31 Elix. cap. 5. reſtrains 
common Informers to bring their Actions only in the proper County where 
the Offence was done; yet that does not extend to a Party grieved, but 
that he may inform in what County he pleaſes, for he is not a common 


Informer. + + See farther 
as to Fraud. 


Com. Dig. 2 V. 460, Cc. Tit. Covine 


GAME. 


. 


of the Game, it may be neceſſary to obſerve how the Common Law 
ſtood herein, which depends upon the Difference made between 
tame and wild Animals. | 

) That The tame Animals, ſuch as (a) Horfes, Cows, Sheep, Sc. are ſuch Crea- 
Hens and tures, as by reaſon of their Sluggiſhneſs and Unaptneſs for Motion do not 
Chickens are fly the Dominion of Mankind, but generally keep within the fame Purlieus 
tame; ſo and Paſtures, and may be eaſily purſued and overtaken if by Accident they 
Pexcocks, ſhould eſcape ; and therefore the Owner hath the ſame Kind of Property 
like other in them as he hath in all other inanimate Chattels and for the Violation 


domeſti . . 
Fowl, 6h thereof inay bring an Action of Treſpaſs. 


tame by Na- | 

ture. Off. of Exec, $3. Rol. Abr. 5. 18 H. 8. 2. So ſ:veral Sorts of Dogs f are tame, as 
the Maſtiff, Hound, which comprehends Greyhound, Sc. Spaniel and Tumbler; and for theſe 
a Perſon may maintain an Action of Treſpaſs, without alledging that they were tame, Cro, 
Eliz. 125, Jre/and and Higgins. Sand, 84. cited and agreed, So a Perſon may juſtify in 
Aſſault and Battery in Defence of his Dog that is tame. Raſt. Ent. 611. So a Replevin 
lieth of a Ferret. Cro, Eliz. 126. 


FB ones we take Notice of the Statures made for the Preſervation . 


„ 


t See infra, 619. n. 
7 Co. 16. The wild Animals, ſuch as Deers, 6 Hares, Foxes, &c. are underſtood 


3 Lev. 227. thoſe, which by reaſon of their Swiſtneſs or Fierceneſs fly the Dominion of 


Man, and in theſe no Perſon can have a Property, unleſs they be tamed 
*Page 613* or reclaimed by him ; and as Property is the Power that a Man hath over 
& See ing any other Thing for his own Uſe, and the Ability that he has to apply it 
The Owner to the Suſtentation of his Being, when the Power ceaſes his Property is loſt ; 
of Deer in and by Conſequence an Animal of this Kind, which after any Seiſure 
an Incloſure, eſcapes into the wild Common of Nature, and afferts its own Liberty by its 
may defend gwiftneſs, is no more mine than any Creature in the Indies, becauſe 1 
them by g : , 
Force, Se. have it no longer in my Power, or Diſpoſal, 


3 W. & M. 
c. 10. ſ. 5, and vide the Statutes 5 Geo, 1. c. 15. c. 28. 10 Geo. 2. c. 32, and ſee infra, 61 5. 


5 Co. 104. ence It appears, that by the Common Law every Man had an equal 

Cro. Eliz. Right to ſuch Creatures, as were not naturally under the Power of Man, 

5775 and that the meer Caption or Seiſure created a Property in them, except 
in the following Inſtances: | 

7 Co. 16. 1. By immediate Manucaption, or taking them and killing them; for 
in theſe Caſes they belong to ſuch Perſon in the ſame Manner as any other 


Chartels, and cannot be violated from him, ſince the firſt Seiſure and Cay- 
tion was ſufficient to veſt the Property of them in him. 
7 Co. 16. b. 2. By taking and taming them, and then alſo they belong to the Owner, 
Voct. Placit as do all the other tame Animals ſo long as they continue in this Condition, 
314. that is, as long as they can be conſidered to have the Mind of returning to 
their Maſters; for while they appear to be is this State they are plainiy the 
Owner's, and ought not to be violated ; but when they forſake the Houſes 
and Habitations of Men, and betake themſelves to the Woods, they are 
then the Property of any Man. 
| 3+ Ano- 


82 


_— 60 tot 


— 93 — — 


4 Oo 


GA: 


3. Another Way of gaining Property in them is by Incloſure, and then March 49. 
the Beaſts muſt be underſtood to be mine, as the Profits of the Soil itſelf 
are, and they can no more be taken and carried off than any other Profits of 
the Land ; and therefore if incloſed Deer in a Park or Paddock, Conies 
ina Field or Warren, they become ſo my own, that no Man ought to kill 
or take them away; now ſince in this Caſe it is the Incloſure only that re- 
tains them, (for rake away the Incloſure and they are in their natural Li- 
berty,) therefore the Party is ſaid to have Right as he hath to any other 
Profits "ans incloled, and a diſtin and independent Right in every 
Animal. 
4. The King, as an Acknowledgment of his Dominion over the Seas 7 Co. 16, 
and great Rivers, by his Prerogative has a Property in ſome Animals un- 
der the Denomination of Royal Creatures, as Sturgeons, Whales, and Szwans, 
all which are the Natives of Seas and Rivers. 
On theſe Reaſons and Diſtinctions of the Common Law, we may now 
ſee how the Law ſtands with regard to Perſons qualified to kill the Game, 
within the Statutes made for the Preſervation thereof. 
Firſt it is clear, that if a Man purſue Deer, Hares or Contes out of his Mich. 9 W. 
Land, or the Lands of another into (a) mine, and there takes them, they 3: — and 
are the Hunter's and not mine, becauſe I never had any original Property Rs 5 i 


by inc loſing them. Curiam. 
(a] But it is 


ſaid, that if a Man flies his Hawk at a Pheaſant in his own Ground, and the Hawk purſues the 
Pacaſant into another's Warren, the Owner of the Hawk cannot juſtify the entering the Warren 
and taking the Pheaſant. 38 E. 3. 10, b. 12 H. 8. 10. 2 Rol. Abr. 567. Poph, 162. S. C. 


cited. 


If a Man hunts Conies, + and kills them in my Ground, I may ſeiſe them, * q = 
3. Sutton 


becauſe they are indeed my Property by the Incloſure ; but if he hunts 34 
them out of my Ground, they are in the Condition of natural Liberty, and Fs 
then I cannot take them away from the Hunter, for then the Property is in 


no Man; but (5) Damages I may have againſt the Hunter for his entering ) That in 


and breaking of my Incloſure. fuch Action 
there ſhall 


be no more Coſts than Damages, Carth. 382. Salk. 2 12. pl. 2. Ld. Raym. 149. 5 Mod. 307 
[But where Plaintiff ſhall recover full Coſts for Treſpaſſes in hunting, i. e. after Notice 


ſee4&5 W. & M. c. 23. ſ. 10.] 


f As to taking Conies in a Warren, ſee 22 & 23 Car, 2. c. 25. ſ. . And as to taking Conizg 
in the Night on the Borders of Warrens, id. ſ. 5. and taking Conies out of War rens in the Night, 


3 0. 3. e. 14. f. 6. 


But where a Man hunts Conies in my Warren, or Deer in my Park, 12 H. 8. 9. 
and the Warrener purſue them, he may retake them; for the Park or 
Warren is an Eſtabliſhment by the Public to look after and preſerve 
* the Game; for all Things unoccupied, in which no Man hath a Civil * Page 614 
Right, is under the Regulation of the Public; now in Parks and War- 
rens, Officers are eſtabliſhed by Authority to have an Eye over the Game, 
and to keep it within the Boundaries; fo that the Property is not altered 
by driving it out of the Incloſures, unleſs it be alſo out of the Purſuit of 
the Officers; for, as long as he that is thus truſted doth purſue it, it is not 
in its natural Liberty, but is ſtill belonging to the Warren. 

Alſo the common Law warrants the Hunting of raveneous Beaſts of Prey poph. 162. 
on another's Ground, ſuch as Foxes, Wolves, Badgers, Ec. ſo that the Latch 119. 
Party in purſuing thoſe through the Grounds of another is ſubje& to no vide the Sta- 
Action whatſoever ; but it hath been (c) refolved, that the Hunting and tute 8 —_ 
e x ; a a c. 15. whick 
Killing ſuch noxious Animals muſt be done in the ordinary and uſual Man- gives 2 Re- 
ner; and that therefore the Digging for a Badger is unlawful, and the Par- ward for 


ty ſubjeR to an Action of Treſpals. killing of 
| Vermin 


(e) Cro, Jac! 321, Gench and Mynns. 2 Bulf. 60. 8. E 
A War- 


39 
#*.; 
*. f 
; 
oy 


* „ Mm 

Ctro. jac. 44. A Warrener or Keeper of a Park may juſtify the Killing of Dogs and 
. EE Cats, as well as other Vermin, which he finds diſturbing the Game in thoſe 

cent. RoL Places. 

Abr. 567.t 


+ By 16 Geo, 3. c. 30. .. 9. Rangers or Keepers of Foreſts, Chaſes, Purlieus, &c. may in 
and upon the ſame ſeize Dogs, brought for courſing Deer, in the ſame Manner as Game-keeperz 
of Manors are impowered by Law. Fide the Statute, The Power given to Game-keepers is by 
22 & 23 Car. 2. c. 25. See alſo 5 Ann. c. 14. {. 4. and 3 Geo. 1. c. 11, 


5 Co. 104. A Man cannot have an Action of Treſpaſs on the Caſe, for another 
Cro. Eliz. Man's Conies breaking into his Ground, becauſe they are no longer the 
547. other's than while they are ine loſed; ſo that no Violation ariſes to the Pro- 
Moor 420, perty of one Man by the Beaſts of another, but the Conies being in their 
ny = natural Liberty may be lawfully killed by the Owner of the Soil. 

QC, 405. 

2 Lev. 291. 

March 49. An Action of Treſpaſs may be brought for taking a Man's Deer in a 
Godb. 174+ Park or Chaſe, or of Conies in his Warren, becauſe the Law takes Notice 
= Ent. that they are incloled, becauſe theſe are the proper Incloſures for that Pur- 


Reg. $3.butPoſe ; and conſequently thoſe Beaſts are not in their natural Liberty, and 
7 Co. 17. therefore the Property is in the Plaintiff, 

cent. & wide 

Cro. Car. 553. That Treſpaſs lies for breaking his Cloſe, aad fiſhing in ſparali Piſcaria ſua, 
and for taking Piſces ſues, c. for being alledged to be in ſeparali Piſcaria ſua, he may ſay they 
| were Piſces ſuas, | 


Mich. W. 3. In an Action of Treſpaſs Quare Clauſum fregit, & damas ipſius le Plain- 
Sutton and tiff cepit & aſportavit, they ſhall be intended to be incloſed after a Ver- 
tel dict; becauſe when a Verdict hath found that they are the Deer of the 
Plaintiff, that Verdict muſt be intended to be true; thereſore the Deer 
muſt be intended fo to be incloſed, as to be under the Plaintiffs Power; 
otherwiſe he could not have Property according to the Verdict. 
3 Lev, 227, But if in Treſpaſs Quare duas damas ipſius le Plaintiff in guodam clauſa d 
Mallock and Plaintiff, vocat le Fark, cepit & aſportawit, the Defendant demurs gene- 
Faftly ad- rally; this hath been ruled to be ill, becauſe the Court will not intend 
Judged. them to be tamed or incloſed ; and in Beaſts, that are in their natural Li- 
berty, the Plaintiff hath no Property ; for being only a Place called a Park, 
| it cannot be underſtood to be a Park. 
2 Rol. Abr. Any Perſon, upon his own Frank Tenement, may ere@ a Dove houſe ; 
138. nor can he for ſuch Building be indicted in the Leet; this was a Matter 
Foph. 141. oſten controverted, becauſe the Pigeons and Doves f were to be accounted 
Fo +. Ja, as tame Animals, in as much as they had Animum rewertendi; and then 
Godb. 259, Whoever did erect ſuch Houles, were anſwerable for the Damage; and 
Cro. Eliz. becauſe they were not liable to every Man's Action, to avoid Muſtiplicity 
54%. © of Suits, it was formerly held, that they were indictable in the Leet; 
* 4 bur the contrary Opinion prevailed, becauſe it was allowed the Lord of 
6, the Manor might ere&, or permit by his Licence any Perſon to erect 
5, zo. a Dove-houſe; but no Perſon could raiſe himſelf, or authoriſe another 
« Co. 104. to create a Nuſance; beſides theſe Animals are rather to be accounted 
Page 615 * Fere Nature ; and by Conſequence, the only Remedy any Perſon had for 
+ as to win. the Damage ſuſtained by the Birds feeding on his Ground, was to kill 
fully too. them and take them to himſelf, which was the proper Kelief, according to 
ing at or de- the Conunon Law, in as much as the Birds were accounted no Man's Pro- 
3 any perty. | | - | 
OUſe 


Noves, or Pigeons, ſee 2 Geo. + c. 29 on Penalty of 205. to be paid to the Proſecutor on Con- 


viction before one Juſtice, or Commitment to hard Labour from three to one Mon- h. Sce alſo 
iel. 


Thus it appears by the Common Law, that a Property in thoſe living 
Creatures, which by Reaſon of their Swiftneſs or Fierceneſs were not natu- 
rally under the Power of Man, was gamed by the mere Caption or Seiſure 


of 


7 A ̃ ͤ ü; 


of them, and that all Men had an equal Right to hunt and kill them; but 
as by this Toleration Perſons of Quality and Diſtinction were deprived of 
their Recreations and Amuſements, it was thought neceſſary to make Laws 
for preſerving the Game from idle and indigent People, who by their Loſs 
of Time and Pains in ſuch Purſuits were mightily impoveriſhed. | 

The Statutes to this Purpoſe are very numerous, ſuch as the 11 H. 9. 
cap. 17. againſt taking Pheaſants or Partridges in another's Ground ; the 
23 Elix. cap. 10. againſt taking or killing of Pheaſants or Partridges in the 
Night, and againſt Hawking in ſtanding or eared Corn; the 14 & 15, H. 8. 
c. 10. againft tracing and killing of Hares in the Snow; alſo thoſe of the 
1 Jac. 1 cap. 27. 3 Fac. 1 cap. 13. 7 Fac. 1. cap. 11 and 13. 22 U 
23 Car. 2. cap. 25. 4& 5 W.& M. cap. 25. for preſerving the Game, 
and inflicting Penalties on Perſons deſtroying thereof. | 

Thoſe for preſerving the young Fry of Fiſh, prohibiting the taking them 
at unſeaſonable Times of the Year, tc. ſuch as the 13 E. 1 cap. 47. 13 R. 
2. cap. 19. 17 R. 2.cap. 9. 2 H. 6. cap. 15. (a) 1 Eliz. cap. 17. 5 Elis. (aj Made 
cap. 21. 22 U 23 Car. 2. cap. 25. par. 7. againſt Fiſh in the Ponds, perpetual by 
Pools, Rivers, &c. of the Owners; the 30 Car. 2 cap. 9g. 40 5 V. z. 3 Car. c. 4. 
cap. 23. par. 5. and 6. 4 V 5 Ann. cap. 21. 1 Geo. 1. cap. 18. 22 Gee. 
2. c. 49. 23 Geo. 2. c. 26. | 

Thoſe againft Deer-ſtealers, ſuch as the 19 H. 7. cap. 7. 7 Jac. 1. cap. 
13. 13. Car. 2. cap. 10. 3&4W.& M. cap. 10. 5 Geo. 1. cap. 1 5. 
and cap. 28. and 9 Geo. 1. cap. 22. (6) called the Black-AQ, by which it is (3) Made 
made Felony for Perſons offenſively armed, and having their Faces black- perpetual by 
ed, or otherwiſe diſguiſed, to appear in any Foreſt, Park, Ec. or in any 31 Geo. 2. 
Warren, Ec. and hunt, wound or kill any Deer, Ec. or ſteal Fith out of © 4% + 2+ 
any River or Pond, &c. = 

The 33 H. 8. cap. 6. and 2 & 3 E. 6. cap. 14. which enact, That none For the Con- 
ſhall ſhoot, or keep in his Houſe a Croſs-Bow, Hand Gun, c. unleſs he ſtruction of 
had Lands to the Value of 100 J. per Ann. in Pain to forſeit 10 J. for every theſe Sta- 
Offence ; and that any Perſon may carry the Offender before the next Juſ- tutes vide 


tice of Peace, who, upon due Examination and Proof, hath Power to ee Lhe 


425 I aund. 263. 
commit him till he pay the Penalty, c. Vent. 33, <4 


Sid. 419. 
2 Keb. 521, Raym. 378, 3 Mod. 280. 4 Mod. 49, 147. Show. 339. 10 Mod, 26, 213, 


248, 341, 378. Fitzgib. 124. Ld. Raym. 150, 902, 1220, 1337, 1415, 1478, 1545. Stra. 
66. Sell. Caf, 125. Stra. 608, 2 Ld, Raym, 1375. 2 Stra. 919. Andr. 84. 2 Barnard, 
k. B. 16, 73. Seſſ. Caf. 331. Comyns 274. pl. 152, 522. pl. 215, 576. pl. 249. 


But the principal Statutes relating to this Matter are the 22 & 23 Car. 2. 

cap. 25. by which it is declared, That all and every Perſon and Perſons 

„not having Lands and Tenements, or ſome other Eſtate of Inheritance, 

in his own or his Wife's Right, of the clear yearly Value of 100 J. fer 

% Ann. or for Term of Lite ; or having Leaſe or Leaſes of 99 Years, or 

« for any longer Term, of the clear yearly Value of 150 J. other than the 

Son and Heir Apparent of an Eſquire, or other Perſon of higher Degree; 

« and the Owners and Keepers of Foreſts, Parks, Chaſes or Warrens, are 

* hereby declared to be Perſons, by the Laws of this Realm, not allowed 

to haye or keep for themſelves, or any other Perſon or Perſons, any 

Guns, Bows, Greyhounds, Setting-Dogs, Ferrets, Cony-Dogs, Lur- 

chers, Hayes, Nets, Lowbels, Hare-pipes, Gins, Snares, or other En- 

„ gines aſoreſaid, but ſhall be, and are hereby prohibited to have, keep 

or uſe the ſame. | 
By the 5 Anne cap. 14. it is enaQted, © That if any Higler, Chapman, * Page616 

Carrier, Inn-k-eper, Victualler, or Alehouſe-keeper, ſhall have in his Mace per- 


| g petual by 
Ann. c. 25. By 28 Geo, 2. c. 12. Perſons ſelling, or expoſing to Sale, any Game liable to the 


Penalties in this Act, on Higlers, Cc. offering Game to ſell. And by ſ. 2. of the ſame Act, 
Game found in the Houſe or Poſſeſſion of a Poulterer, Saleſman, Fiſhmonger, Cook or Paſtiy- 
cook, deemed expoſing thereof to Sale. Forfeitures and Penalties to be recovered and applied as 
directed by the above Att of 5 Ann, c. 14, | 


ar 
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or their Cuſtody, or Poſſeſſion, any Hare, Pheaſant, Partridge, Moor, 
Heath Game or Grouſe, or thall buy, ſell or offer to ſel] any Hare, Phea- 
ſant, Partridge, Moor, Heath Game or Grouſe, every ſuch Higler, Ge. 
(unleſs ſuch Game, in the Hands of ſuch Carrier, be ſent up by a Perſon 
or Perſons qualified to kill the Game, ) ſhall upon every ſuch Offence be 
carried before ſome Juſtice of the Peace for the County, Riding, City or 
Town Corporate, or Liberties, where the ſaid Offence is committed; 
and if upon View, or upon the Oath of one or more credible Witneſſes, 
ſhall be convicted of the ſame, ſhall forfeit for every Hare, Pheaſant, 
Partridge, Moor, Heath Game or Grouſe, the Sum of 5 /. one Half to the 
Informer, and the other Half to the Poor of the Pariſh where the Offence 
was committed; the ſame to be levied by Diſtreſs and Sale of the Of- 
fender's Goods, by Warrant under the Hand and Seal of the Juſtice or 
Juſtices of the Peace, before whom ſuch Offender or Offenders ſhall be 
convicted, rendring the Overplus, (if any. be) the Charge of diſtraining 
being firſt deducted; and for Want of Diſtreſs, the Offender or Offen- 
ders to be committed to the Houſe of Correction for the firſt Offence for 
the Space of three Months, without Bail or Mainpriſe; and for every 
ſuch other Offence for. the Space of four Months, provided that ſuch 
Conviction be made within three Months after ſuch Offence committed; 
and that no Certiorari ſhall be allowed to remove any Conviction 
made, or other Proceedings of or concerning any Matter or Thing in 
this Act, into any of the Courts at Neſtminſter, upon any Pretence what- 
ſoever, unleſs the Parcy or Parties, againſt whom ſuch Conviction ſhall 
be made, ſhall, before the Allowance of ſuch Certiorari, become bound 
to the Perſon or Perſons proſecuting the ſame, in the Sum of fifty 
Pounds, with ſuch ſufficient Securities, as the Juſtice or Juſtices of the 
Peace, before whom ſuch Offender ſhall be convicted, ſhall think fit, with 
Condition to pay unto the Proſecutors, within fourteen Days after ſuch 
Conviction or Procedends granted, their full Coſts and Charges, to be 
aſcertained upon their Oaths ; and that in Default thereof, it ſhall be 
lawful for the ſaid Juſtice or Juſtices, or other, to proceed for the due 
Execution of ſuch Conviction, in ſuch Manner, as if no ſuch Certiorari had 


« been awarded. 


*Page617 © 


« And for the better Diſcovery of ſuch Higler, Chapman, Carrier, Inn- 
keeper, Alehouſe-keeper and Victualler, as ſhall ofter to buy or ſell any 
Hare, Pheaſant, Partridge, Moor, Heath Game or Grouſe, it is enacted, 
That any Perſon, that thall deſtroy, fell or buy any Hare, Pheaſant, 
Partridge, Moor, Heath Game or Grouſe, and thall within three Months 
make Diſcovery of any Higler, Chapman, Carrier, Inn-keeper, Ale- 
houſe-keeper or ViQualler, that hath bought or ſold, or offered to buy 
or ſell, or had in their Poſſeſſion, any Hare, Pheaſant, Partridge, Moor, 
Heath Game or Grouſe, ſo as any one ſhall be convicted of ſuch Offence 
in Manner as aforeſaid, ſuch Diſcoverer to be diſcharged of the Pains 
and Penalties hereby euacted for killing or ſelling ſuch Game as afore- 
ſaid, ſhall receive the ſame Benefit or Advantage, as any other Informer 
ſhall be intitled to, by Virtue of this Act, for ſuch Diſcovery and Infor- 


mation, 
And it is further enacted, That if any Perſon or Perſons, not qua- 


lied by the Laws of this Realm fo to do, ſhall keep or uſe any Grey- 
hounds, Setting-Dogs, Hayes, Lurchers, Tunnels, or any other En- 

ine to kill or deſtroy the Game, and ſhall be thereof convicted upon 
the Oath of one or two credible Witneſies, by the Juſtice or Juſtices 
of the Peace where ſuch Offence is committed as aforeſaid, the Perſon 
or Perſons ſo convicted ſhall forfeit the Sum of five Pounds ; one Half 
to be paid to the Informer, and the other Half to the Poor of the 


* Pariſh where the ſame was committed, the ſame to be levied by Diſtreſs 
TI « and 


CF 
« and Sale of the Offender's Goods, by Warrant under the Hand and Seal 
« of ſuch Juſtice or Juſtices, before whom ſuch Perſon or Perſons ſhall be 
convicted as aforeſaid, and for want of ſuch Diſtreſs, the Offender or 
« Offenders ſhall be ſent to the Houſe of Correction for the Space of three 
« Months for the firſt Offence, and for every ſuch other Offence four 
« Months; and that it ſhall and may be lawful to and for any of her 
« Majeſty's Juſtices of the Peace in their reſpective Counties, Ridings, 
« Cities, Towns Corporate or Liberty, and the Lords and Ladies of his, 
« her, their or any of their reſpective Manors, within the faid Manors, to 
« take away any ſuch Hare, Pheaſant, Partridge, Moor, Heath Game or 
« Grouſe, or any other Game, from any ſuch Higler, Chapman, Inn- 
« keeper, Victualler or Carrier, or any other Perſon or Perſons not quali- 
« fied by the Laws to keep the ſame, to their own proper Uſe, withour 
« being accountable to any Perſon or Perſons for the ſame ; and that it 
« ſhall and may be lawful for any Lord or Lady of his or her reſpective 
« Lordſhip or Manor, by Writing under his or her Hand and Seal, to fa) Vd the 
« impower his or her Game-keeper or (a) Game-keepers upon his or her 9 Ann. c. 
« own Lordſhip or Manor as aforeſaid, to kill Hare, Pheaſant, Partridge, 25: by which 
« or any other Game whatſoever ; but if the ſaid Game-keeper ſhall, under n ©2a*ted, 
Colour or Pretence of the ſaid Power and Authority to kill or take the or Lady of 2 
« ſame for the Uſe of ſuch Lord or Lady, afterwards ſell or diſpoſe thereof, Manor halt 
« to any Perſon or Perſons whatſoever, without the Conſent or Knowledge make or ap- 
« of the Lord or Lady of ſuch Manor or Manors that hath given ſuch Point above 
« Power or Authority in Manner as aforeſaid, and ſhall be thereof con- * 8 _ 
victed, upon the Complaint of ſuch Lord or Lady of any Manor, and Game- 
« upon the Oath of one or more credible Witneſſes, before any one or keeper with- 
„more of her Majefty's Juſtices of the Peace as aforeſaid, upon ſuch Con- in any one 
« yition, ſuch Game-keeper ſhall be committed to the Houſe of Cor- — 


rection for the Space of three Months, and there to be kept to hard La- ſhall be en. 
% bour. tred with 
the Clerk of the Peace, &c. and by 3 Geo. 1. c. 11. it is enacted, that no Lord or Lady of any 
Manor ſhall make or conſtitute any Perſon to be a Game- keeper, with Power and Authority, to 
take and kill Hare, Pheaſant, Partridge, or any other Game whatſoever, unleſs ſuch Perſon be 
qualified by the Laws of this Realm ſo to do, or unleſs ſ..ch Perſon be truly and properly a Ser- 
vant to the ſaid Lord or Lady, or ſuch Perſon be immediately employed and appointed to take and 
kill the Game for the ſole Uſe and Benefit of the ſaid Lord or Lady, Wc. [A Lord of a Manor 
may appoint a Game-keeper, with Power to kill Game, though be is neither a Perſon qualified, 
nor a menial Servant of the Lord; and ſach Game-keeper hath a Right to carry a Gun any 
where, though out of the Manor; and though be Kills Game, or ſports out of the Manor, 
his Gun cannot be taken from him; but if he kills Game out of the Manor he is liable to the 
Penalty, Mic, 9 G. 3. 2 Wilſ. 387.] 
« By the 9 Ann. cap. 25.par. 2. it is enacted, That if any Hare, Phea- 

« ſant, Partridge, Moor, Heath Game or Grouſe ſhall be (5) found in the (4) Mut it 
« Shop, Houſe or Poſſeſſion of any Perſon or Perſons whatſoever not qua- ſeems be un- 
© Jifed, in his own Right, to kill Game, or being intitled thereto under derſtood of 


« ſome Perſon ſo qualified, the ſame ſhall be adjudged, deemed and taken —— 


* to be an Expoſing thereof to Sale within the true Intent and Meaning of found. 

© the above Statute 5 Ann cap. 14. 6 Mod. 57. 
a 10 Mod. 26, 

Comyns 274 pl. 152, 522. pl. 215, 576, pl. 249. 2 Ld, Raym. 1220, 1368, 1387, 1415, 

1478, 1546. Stra. 496, 711, Sell, Caſ. 298. 2 Stra. 1098. Andr. 255. 2 Sell, Caſ. 385. 

2 Stra. 1126. 


And it is further enacted by the ſaid Statute, par. 3. That if any por the pu- 
„ Perſon or Perſons whatſoever ſhall take, kill or deſtroy any Hare, niſhing of 
Perſons who 
unlawfully hunt or take any Red or Fallow Deer in Foreſts or Chaſes, or who beat or wound 
Keepers or other Officers in Foreſts, Chaſes, or Parks ; and for the more effeQually ſecuring the 
Breed of wild Fowl, ſee 10 Geo, 2. c. 32. f. 9, 10, N. B. Sect. 9. is made perpetual by 31 
Gto. 2, c. 42. ſ. 5, For the Preſervation of the Game in Scotland, ſee 24 Geo. 2. c. 34. For 
preventing the burning or deſtroying of Goſs, Furze or Fern in Foreſts or Chaſes, ſee 28 Geo, 2. 


tre 19. ſ, 3. * 
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Pheaſant, Partridge, Moor, Heath Game or Grouſe in the Night- time, 
the Perſon or Perſons ſo oftending ſhall likewiſe for every ſuch Offence 
incur ſuch Forfeitures, Pains and Penalties, as by the faid Statute. of 
5 Ann. is declared and enacted, to be recovered by ſuch Means as by the 
ſaid Statute 1s preſcribed. . 

« Alſo by the ſaid Statute 9 Ann. cap. 25. par. 4. reciting, That 
whereas very great numbers of Wild Fowl of ſeveral Kinds are de- 
* ſtroyed by the pernicious Practice of Driving and Taking them with 
Hayes, Tunnels, and other Nets, in the Fens, Lakes and Broad Waters, 
where Fowl reſort in the Moulting-time ; and that at the Seaſon of the 
Year when the Fowl are ſick and moulting their Feathers, and the Fleſh 
unſavory and unwholſome, to the Prejudice of thoſe who buy them, 
and to the great Damage and Decay of the Breed of Wild Fowl ; it is 
therefore enacted, that if any Perſon or Perſons whatſoever, between 
the firſt Day of Fuly and the firſt Day of September, as they ſhall yearly 
happen, ſhall buy Hayes, Tunnels, or other Nets, drive and take any 
Wild Duck, Teal, Widgeon, or any other Fowl, commonly reputed 
Water Fowl, in any of the Fens, Lakes, broad Waters, or other Places 
of Reſort for Wild Fowl in the moulting Seaſon, ſuch Perſon or Perſons 
who ſhall ſo offend, and thereof ſhall be convicted before any one or 
more of her Majeſty's Juſtices of the Peace for the County where ſuch 
Offence ſhall be committed, by the Oath of one or mort credible Witneſs, 
ſhall, for every Wild Duck, Teal, or other Water Fowl ſo taken as 
aforeſaid, forfeit and pay the Sum of five Shillings; one Moiety thereof 
to be paid to the Informer, and the other Moiety to the Poor of the 
Pariſh where ſuch Offence ſhall be committed ; the ſame to be levied by 
Diſtreſs and Sale of the Offender's Goods, by Warrant under the Hand 
and Seal of the Juſtice and Juſtices of the Peace before whom the Of- 
fender ſhall be convicted, rendering the Overplus, if any be, above the 
Penalty and Charge of the Diſtreſs, and for Want of Diſtreſs, the Of- 
fender ſhall be committed to the Houſe of Correction for any Time not 
ceeding one Month, nor lefs than fourteen Days, there to be whipped 
and kept to hard Labour; and the Juſtice or Juſtices of the Peace, before 
whom ſuch Perſon or Perſons ſo offending ſhall be convicted, ſhall order 
ſuch Hayes, Nets or Tunnels, that were uſed in driving and taking the 
ſaid Wild Fowl as aforeſaid, to be ſeiſed and immediately deſtroyed in 
the Preſence of ſuch Juſtice or Juſtices. 

« By the 6 Geo. 2. cap. 3. for the better Preſervation of the Game in 
or near ſuch Place where any Officers or Soldiers ſhall at any Time be 
quartered, it is enacted, That no Officer or Soldier ſhall, without Leave 
of the Lord of the Manor, under his Hand and Seal firſt had and ob- 
tained, take, kill or deftroy any Hare, Coney, Pheaſant, Partridge, 
Pigeon, or any other Sort of Fowls, Poultry or Fiſh, or his Majeſty's 
Game, within the Kingdom of Great Baitain ; and upon Complaint 
thereof ſhall be, upon Oath of one or more credible Witneſs or Wit- 
neſſes, convicted before any Juſtice of the Peace, who is and are hereby 
impowered and authoriſed to hear and determine the fame, (that is to 
ſay) every ſuch Officer ſo offending ſhall, for every ſuch Offence, forfeit 
the Sum of five Pounds, to be diſtributed among the Poor of the Place 
where ſuch Offence ſhall be committed; and every Officer commanding 
in Chief upon the Place, for every ſuch Offence committed by any 
Soldier under his Command, ſhall forfeit the Sum of twenty Shillings, to 
be paid and diſtributed in Manner aforeſaid ; and if upon ſuch Convic- 
tion made by the Juſtices of the Peace, and Demand thereof alſo made 
by the Conſtable or Overſeers of the Poor, ſuch Officer ſhall refuſe or 
neglect, and not within two Days pay the faid reſpeQive Penalties, ſu-h 
Officer ſo refuſing or negleQing ſhall ſorfeit, and is hereby declared to 


© have 


F 
« have forfeited his Commiſſion, and his Commiſſion is hereby declared to 
« be null and void. | 

„By the 8 Geo. 1. for the rendering more effectual the Laws now in 
« Being for the better Preſervation of the Game, it is enacted, That 
« whereſoever any Perſon ſhall, for any Offence to be hereafter committed 
« againſt any Law now in Being, for the better Preſervation of the Game, 
be liable or ſubject to pay any pecuniary Penalty or Sum of Money, upon 
« Conviction before any Juſtice or Juſtices of the Peace, it ſhall and may 


be lawful for any other Perſon whatſoever, either to proceed to recovers Page 619 


« the ſaid Penalty by Information and Convictiou before a Juſtice or By 26 Geo. 


« Juſtices of the Peace, in ſuch Manner as is in ſuch Law contained, or 2.c. 11. Suits 


to ſue for the ſame by Action of Debt, or on the Caſe, Bill, Plaint or for the _ 

« Information, in any of his Majeſty's Courts of Record, wherein no a 

« Effoin, Protection, Wager of Law, or more than one Imparlance ſhall h 

ebe allowed, and wherein the Plaintiff, if he recovers, ſhall likewiſe have Offences 

« his double Coſts. committed 
alter 25 

March 1753, againſt the Game Laws, may be brought before the End of the ſecond Term after 

the Offence committed, Any Perſon may ſue within fix Months after Offence, for the Whole 


Penalty, (though the ſame be given to the Poor) to his own Uſe, and have double Coſts, Stat. 
2 Geo, 3. 2. 19. | 


Provided, * all Suits and Actions to be brought by Force of this 
% AQ, ſhall be brought before the End of the next Term $ after the Of- Y See ire n. 
fence committed, and that no Offender againſt any of the Laws now in 
« Being, for the better Preſervation of the Game, ſhall be proſecuted for 
the ſame Offence, both by the Wav preſcribed by this Law, and by the 
Way preſcribed by any of the ſaid former Laws; and, that in caſe of any 
* ſecond Proſecution, the Perſon ſo doubly proſecuted may plead in his 
Defence the former Proſecution pending, or the Conviction or Judgment 
*« thereupon had.” 

[By 2 Geo. 3. c. 19. None ſhall take, kill, or have any Partridge, from 
February 1 2 to September 1, nor Pheaſant, from February 1 to Ofober 1, 
(except taken in lawful Time, and kept in a Mew) nor any Black Game 
from January 1 to Auguſt 20, nor Grouſe, from December 1 to Fuly 25, 
on Pain of 5 J. per Bird. All Penalties on the Game Laws, ſued for 
in Meſtminfter-Hall, ſhall go to the Informer, and no Part to the Poor of 
the Pariſh, By 13 (eo. 3. cap. 55. None ſhall kill or have Black 
Game from December 10 to Auguſt 20, nor Grouſe from December 10 to 
Auguſt 12, on Pain from 20 J. to 101. for firſt, and from 30 J. to 20 J. for 
ſubſequent Offence, by Suit or before a Juſtice By 26 Geo. 2. c. 2. 
Actions for the Recovery of any Penalty may be brought before the End 
of the ſecond Term after the Offence. By 28 Geo 2. cap. 12. Every 
Perſon, qualified or not, who offers to Sale Game, is liable to the Penalties 
on Higlers, &c. offering to Sale, by 5 Arn. c. 14. And Game found in 
Poſſeſton of a Poulterer, c. is deemed expoſing to Sale — By 
13 Geo, 3. cap. 80. Perſons killing Hare, Pheaſant, Ec. or uſing Gun, 
Dog, Engine, tc. to kill or take, between Seven at Night and Six in the 
Morning, from October 12 to February 12 ; and between Nine at Nig/t and 
Four in the Morning, from February 12 to October 12, convicted before 
one Juſtice, forfeits for the firſt Offence from 20 J. to 10 J. and for the ſe- 
cond from 30 J. to 20 J. and Coſts, or for Want of Diſtreſs, ſhall be com- 
mitted for three Months; and for Offence after ſecond Conviction ſhall be 
committed till the Quarter Seſſion, or give Surety to appear to Indictment, 
and if convicted forfeits 5o J. and Coſts, or, for Want of Diſtreſs, com- 
mitted from Twelve to Six Months, and pUBLICKLY WII ED. Half the 
Forfeiture to the Informer, and Half to the Poor. Killing, or uſing an 
Engine on Sunday, or Chriftmas-Day, liable to the like Penalty. The Juſ- 
tice where the Offence is committed may grant a Warrant to be indorſed 


by 


Penalties for 


| 
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by a Juſtice in another County where the Offender lives, and the Of. 
fender thereby be brought before the firſt Juſtice, or Diſtreſs be 
made. An Appeal is given, but no Certiorari. Sich is the 
Care taken by modern Legiſlators of the Game! And ſuch the Laws 
they make to bind the Subjects of the freeſt State in the World, if it was 
not for ſuch Laws! — We ſhould add here, that by 10 Geo. 3. c. 18, 
A Perſon ftealing any Dog, or receiving it, knowing it to be ſtolen, con- 
victed before tevo Juſtices, forfeits from 301. to 20 J. or Impriſonment from 
TWELVE to six Months; and for the ſecond Offence from 50/. to 30o/, 
or from EIGHTEEN to TWELVE Months Impriſonment, and wHippiNG, 
An Appeal is final, and there is not any Certiorari ! See farther as 
to Game, 6 Com. Dig. 386, &c.] | 
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(A) Hom far reſtrained by the Common Law. 619. 
(B) How far reſtrained bp Statute, 621. 


1 TO 9 — — 


(A) How far reſtrained by the Common Law. 


2 Vent. 175. 
8 Mod. 13. 
Salk. 100, 
pl. 10. 

See the Pre- 
amble to the Statute 16 Car. 2. c. 7. 


when practiſed innocently and as a Recreation, the better to fit a 
Perſon for Buſineſs, is not at all unlawful, nor puniſhable. as any 
Offence whatſoever. 


1. ſeems that by Common Law, the Playing at Cards, Dice, Cc. 


Alſo it is agreed, that a Perſon who wins Money at Gaming may maintain 
3 Lev. 118. a ſpecial Indebitatus ¶ ſumpſit for it; for the Contract is not (a) unlawful in 


6 Mod. 128. jtſelf, and the Winner's Venturing his Money is a ſufficient Conſideration to 


2 Ld Raym. . . . 
3074. intitle him to the Action. 


3 Salk, 14. | | 

pl. 1. 175. pl. 1. Holt 329. pl. 4. 12 Mod. 81. 2 Show. $2, pl. 6g, Carth. 336. 5 
Mod, 13. Vent. 175. (a) And therefore the Defendant to an Action for Money won at 
play, where the Contract is for a Sum allowed of. by the Statutes, muſt put in Special Bail. 
Salk, 100. pl, 10. 


LA. Ra But it ſeems to be the better Opinion, That a general Indebitatus A/- 
d. Raym, ill lis Bw Mine "yg" g 

60% 89g. ſumpſit will not lie for Money won at Play, for the Contract is exe- 
6 Mod, 128. 

Lutw, 180. $5 Mod. 13. and Carth, 338. S. P. where it is ſaid, that the chief Reaſon of this 
Opinion was, becauſe the Court would not countenance Gaming, by giving ſuch an eaſy Remedy 
for Money won at play, & wide 3 Lev, 118, and Vent, 175. where it ſcems to have been holden, 
that ſuch Action will lie. 


cutory, 


7 
e 
$ 


3 


# cutory, (a) and but a Wager, which is but a collateral Promiſe ; and this & Page 620 
Action will lie in no Caſe but where Debt will lie, which muſt be on a Con- (a) But if 
tract executed, ſuch as Labour done, or ſome other meritorious Cauſe, the — 
down the Inſtant that the Game is determined, the Property is veſted in the Winner. pom is 
as much a Violation of his Right co with-hold it from him as it would be if he had come to it 
by any other Means, 5 Mod, 13, 


But an Indebitatus Aſſumpfit lies againſt him who (6) holds the Wager, ; Mod. 13. 


becauſe it is a Promiſe in Law to deliver it if won, per Holt C. J. 
(5) If upon 


a Wager the Money is depoſited in the Hands of a third Perſon, and the Determination left to 
two, and one of them refuſes to determine the Matter, no Action lies on ſuch a Wager till the 
Adjudication, and the Party may juſtify the Detainer; but if it happened that the Wager became 
impoſſible to be determined, as if the Judges died, or the Time were paſt, then the Wager dif- 
ſolves, and each Party ſhall have his Money again, 


And although Gaming in the Manner, as has been ſaid, may be lawful, _ . --- 
yet if a Perſon be guilty of Cheating, as by Playing with falſe Cards, Dice, 2 rae 
Sc. he may be indicted for it at Common Law, and fined and impriſoned of Hazard, 


according to the Circumſtances of the Caſe and Heinouſneſs of the Offence. and ufing 
falie Dice, 


may be indicted for it at Common Law, and ſet in the P'illory. 2 Rol. Abr. 78. So an 
Information againſt a Perſon for uſing the Game of Cock: fighting, may be at Common Law, 3 


Keb. 463, 510. 


Alſo all common Gaming-houſes are Nuſances in the Eye of the Law, Hawk. P. C. 
not only becauſe they are great Temptations to Idleneſs, but alſo becauſe 198. 
they are apt to draw together great Numbers of diforderly Perſons, which | 
cannot but be very inconvenient to the Neighbourhood. 

Alſo from the deſtructive and pernicious Conſquences which muſt ne- vern. 489. 
ceſſarily attend exceſſive Gaming, both the Courts of Law and Equity have Sir Bazi! 
thewn their Abhorrence of it. Hence in Caſe where A. came to the Houſe Firebraſſ 
of B. and won of him 900 J. which he carried away, and afterwards won ver. Pfeil. 
1500/, more, which he had in his Poſſeſſion, which B. and his Servants 8 pgs 
took from him by Violence, and A. having brought an Action of Treſpaſs, the Gauce 


the Court of Chancery granted an InjunCtion, cams to a 
Hearing, 

and the Defendant finding that the Court inclined ſo ſtrongly againſt him, ſubmitted to a Propo- 

fition made by the Couniel, which was afterwards decreed, as by Conſent ; and on this Occation 


my Lord Chancellor cited the Caſe of Sir Cecil Biſhep and Sir Themas Staples, that came before the 


Lord Chief Juſtice Ha/e in the King's Bench, upon a Wager won at a Horſe race, where Lord 
Hale declared, he would give the Detendant Leave to imparl from Time to Time. 5 


—— 


+ Sed. gu, If that would now be done, as Horſe. racing ſeems to receive Countenance from 
tue Statutes made to encourage the Breed of Horſes, if they run for the Sum allowed by Law, and 
the Money loſt on Credit does not exceed 100/, See infra, 621, 622, & 625. n. 


So where one Apprentice loſt to another 100 J. at two Sittings at WAR, vern. 297 
50 J. of which was paid in ready Money; and for the other 50/. he gave HE] 
his Bond of 100 J. Penalty, and on a Bill to be relieved againſt it, the Court and Farn- 
of Chancery decreed the Bond to be delivered up and cancelled, although 94” 3 _ 
the Defendant infiſted by his Anſwer, that he was unwilling, and declined (7%. 7 7 


playing for ſo much, and that he was preſſed to it by the Plaintifł. of London, it 
is a ſuffi. 


cient Cauſe for a Maſter to turn away his Apprentice becauſe he frequents Gaming; and may 
juſtify it before the Chamberlain, | 


(B) Pew 
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rage: : * (B) How far reſtrained by Statute. 
Of Gaming 1 have been ſeveral Statutes made for reſtraining of Gaming, 
— ſuch as the 33 H. 8. cap. 9g. 2 U 3 PR. & M. cap. 9. 16 Car. 2. 


Bankrupts, . 7. 9 An. cap. 14 and 2. Geo. 2. cap. 28. which reciting the 33 H. 8. 
wide Tit, and that no Power is given unto Juſtices of the Peace to demand and take 
Bankrupts, from Perſons found playing contrary to Law, any other Security than their 
See Dalt, c. own Recognizances, Cc. enacts, That where it ſhall be proved upon the 


8 FP ** Oath of two or more credible Witneſſes, before any Juſtice or Juſtices 
336, 3 7. * of the Peace, as well as where ſuch Juſtice or Juſtices ſhall find, upon his 


* or their own View, that any Perſon or Perſons have or hath uſed or ex- 
* erciſed any unlawful Game, contrary to the ſaid Statute, the ſaid Juſtice 
or Juitices ſhall have full Power and Authority to commit all and every 
** ſuch Offender and Offenders to Priſon, without Bail or Mainprize, unleſs 
and until ſuch Offender and Offenders ſhall enter into one or more Recog- 
nizance or Recognizances, with Sureties, or without, at the Diſcretion 
of the ſaid Juſtice or Juſtices of the Peace, that he or they reſpectively 
* ſhall not from thenceforth play at, or uſe ſuch unlawful Game. 
hut the moſt remarkable Statutes io this Purpoſe are the 16 Car. 2 cap. 7. 
and the 9 Ann. cap. 14. 
Lutw, 18, By the firſt of which it is enacted, Thar if any Perſon or Perſons of 
484, 487. any Degree of Quality whatſoever, at any Time or Times do or ſhall 
2 Mod. 54, “ by any Fraud, Shift, Coſenage, Circunrvention, Deceit, or unlawful De- 


40 


Sk . © vice, or ill Praftice whatſoever, in playing at or with Cards, Dice, Ta- 
pl. 3 « bles, Tennis, Bowls, Kittles, Shovelboard, or in or by Cock-fighting, 


Com, Rep. Horſe-races, Dog-matches or Foot-races, or other Paſtimes, Game or 
4. Games whatſoever, or in or by bearing a Share or Part in the Stakes, 
12 Mod. 96, % Wagers, Adventures, or in or by betting on the Sides or Hands of ſuch 
97. * as do or ſhall play, act, ride, or run as aforeſaid, win, obtain or acquire 
Carth, 3 56, “to him or themſelves, or to any other or others, any Sum or Sums of 
Skin. 52. Money, or other valuable Thing or Things whatſoever, that then every 
pl. 16. « Perſon or Perſons fo offending, as aioreſaid, ſhall ip/o facto forfeit and 
"I 57, © Joſe treble the Sum or Value of Money, or other Thing or Things ſo 
- . * won, gained, obtained or acquired ; the one Moiety thereof to our Sove- 
336, 337. © reign Lord the King, his Heirs and Succeſſors, and the other Motety 
12 Mod, thereof unto the Perſon or Perſons grieved, or who ſhall loſe the Money 
336, 540. „or other Thing or Things ſo gained, ſo as every ſuch Loſer and Perlon ; 
| ay Raym. « orieved in that Behalf do or thall proſecute and ſue for the ſame within 
. Is Calendar Months next after ſuch Play, and in Default of ſuch Pro- 
1034, 1035. ſecution, the ſame other Moiety to ſuch Perſon or Perſons as ſhall or will | 
e proſecute or ſue for the ſame, within one Year next after the faid fix 
Months expired, and that the ſaid Forfeitures ſhall and may be ſued for 
* or recovered by Action of Debt, Bill, Plaint or Information, in any of his | 
« Majeſty's Courts at eſiminſter, wherein no Eſſoin, Protection or Wager | 
of Law ſhall be allowed, and that all and every ſuch Plaintiff or Pla intiffs, 
* Informer or Informers, ſhall, in every ſuch Suit and Proſecution, have 
and recover his and their ,treble Coſts againſt the Perſon offending and | 
+ ** forfetting as aforeſaid, | 
And by p. g. of the faid Statute it is further enaRed, © That if any Perſon 
or Perſons ſhall at any Time play at any of the ſaid Games, or any other 
* Paſtime, Game or Games whatſoever, (other than with and for Ready 
Money,) or ſhall Bet on the Sides or Hands of ſuch as do or thall play 
* thereat, and ſhall loſe any Sum or Sums of Money, or other Thing or | 
*Page 622 * 'l hings ſo played for, exceeding the Sum of One Hundred Pounds, at any ; 


Time or Meeting upon Ticket or Credit, or otherwavs, ard ſhall not 
«c 
pay 
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% pay down the ſame at the Time when he or they ſhall ſo loſe the ſame; 
© the Party and Parties who loſeth or thall loſe the ſaid Monies, or other 
Thing or Things ſo played, or to be played for, above the ſaid Sum of 
« One Hundred Pounds, (hill: not in that Caſe be bound or compelled, or 
© compellable to pay or make good the ſame, but the Contract (a) or Con- (a) The 
tracts for the ſame, and for every Part thereof, and all and ſingular Judg- Words 


(Contract 


66 Starutes, Recognizance: 
ments, » Recognizances, Mortgages, Conveyances, Aſſurances, 5 


« Bonds, Bills, Specialties, Promiſes, Covenants, Agreements, and other for the fame“ 
Acts, Deeds and Securities whatſoever, which ſhall be obtained, made, are not in 9 
« given, acknowledged, or entered into for Security or Satisfaction of or Ann. c. 14. 
60 br the ſame, or any Part thereof, ſhall be utterly void and of none Effect, and were 
« and that the Perſon or Perſons ſo winning the ſaid Monies or other Probably — 
© Things, ſhall forfeit and loſe treble the Value of all ſuch Sum and Sums ly. CONT 
of Mone:”, or other Thing or Things which he ſhall ſo win, gain, obtain, 2 Bur, Rep. 
or acquire above the ſaid Sum of One Hundred Pounds; the one Moiety 1081. 

© thereof to our faid Sovereign Lord the King, his Heirs and Succeſſors, 

« and the other Moiety thereof to ſuch Perſon or Perſons as ſhall proſecute 

© or ſue for the ſame within one Year next after the Time of ſuch Offence 
committed, and to be ſued for by Action of Debt, Bill, Plaint or In- 
formation, in any of his Majeſty's Courts of Record at Weſtminſter, 

« wherein no Efſoin, Protection, or Wager of Law ſhall be allowed; and 

« that every ſuch Plaintiff or Plaintiffs, Informer or Informers, ſhall in every 

«* ſuch Suit or Proſecution have agd receive his treble Colts againſt the 

« Perſon or Perſons offending and forfeiting, as aforeſaid.” 5 
In the Conſtruction of this Statute the following Opinions have been 


holden : | | | 8 
1. That if the Loſer draws a Bill for 120 Guineas on his Banker, who 2 2 


k. 344- 


accepts the Bill, ro an Action brought againſt him by the Winner, the pl. tk Taf. 
Drawee may well plead this Statute, although it was ohjected, that the Na- iy and Ja- 
ture of the Duty was altered, and a new Contract created by the Accept- cobadjudged, 
ance, and that it would indanger the Credit of ſuch Bills, if they could be Carth, 356. 
avoided on this Account ; but theſe Reaſons did not prevail, for though it on 3 
be in the Nature of a new Contract; yet all is founded on the illegal and adjudged.” 


tortious Winning, to which the Plaintiff is privy. Holt 328. 
U 


' B00 
Comyns 4. 12 Mod, 96. Ld Raym. 87. 


2. But it ſeems, that if the Winner had aſſigned this Bill or Note bona Salk. 345. 
fide, upon good Conſideration, to a Stranger, he had not been within the Pl. 3. 
Statute, not being privy to the Tort, bur an honeſt Creditor, | * | 

3. Alſo it hath been adjudged, that if a Man wins above the Sum men- 2 Mod. 279. 
tioned in the Statute at Play, and the Winner owes J. S. the like Sum, who Ra | 
demands his Money, and thereupon the Winner tell him, that ſuch a one, . R —— 
viz. the Loſer, was indebted to him, and that he would give him his Bond 1035. 7 
for the Money, which he accordingly does; in this Cale, if J. S. is not 
privy to the Monies being won at Play, he is not within the Statute. 

4. It ſeems to be the better Opinion, that a Perſon's Loſing 80l. at one 2 Mod. 54, 


Meeting, for which he gives Security, and 70l. more at another Meeting, Hill and 
Pheaſant. 


to the ſame Perſon, is not within the Statute ; but if theſe ſeveral Meet- | 
| 8 Mod. 57, 


ings were appointed to evade the Starute, it might be otherwiſe. 187. 


 20Mod. 312, 


336... 42 Mod. 64, 81, 97, 253, 336, 540. 2 Ld. Raym, 1034. 2 Vern. 70, 291. Sus. 495. 
2 Stra. 1048, 1079, Andr. 70. 12 Mod. 295. 2 Stra. 1155, 1159, 1249. 


5. But it hath been adjudged, that if A. and B. enter into Articles to run Ie, 64. 
2 Horſe- race ſuch a Day for 1001. which is won by A. and further in the Eagebury 
ſame Artieles, that on a ſubſequent Day, 4. ſhould, at B.'s Requeſt, bring and Rein- 


dale ad- 
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Vent. 253. his Horſe to run againſt his for 2000. more, which E. never requeſts, tho 

2 _ only 100. is won by A. which is not above the Sum mentioned in the 

Judged, Statute, yet the Contract being for more than 100. makes the whole Bar. 
gain void ab initio, and within the Statute ; which being made to prevent 

*Page 623 * the Uſe of exceſſive Gaming, ought io be conſtrued in the moſt extenſive 
Manner that can be to antwer that End, 

Lev. 244. 6. If A. wins a Watch from B. of 10l. Value, which is preſently deli. 

Danvers and vered, and alſo rool. for which a Bond is given; this is not within the 

T hiftle- Statute, which extends only to thoſe Caſes where Credit is given for any 

3 Sum loft at Play above 1 00. without any Regard to what was loſt in Ready 

3. 8 Money ; and here the Watch, is in Nature ol Ready Money, and therefore 

Salk 345. not within the Statute, 

pl. 4. S. C. 

cited as Law by Hale Ch. Juſt. 


7. It hath been adjudged, that if a Perſon loſes 6o/. to one, and 601. to 
5 Mod, 351. It. : 
Slanbepe and another, at one Sitting, or if he loſes to each of three or four People 50% 
Smith, or any other Sum not exceeding 1 00/. that this is not within the Statute, 
Salk, 345. 
pl. 4. Dickſen and Paruler 8. P. adjudged, unleſs they go Shares fraudulently and join in the Stakes; 
tor then, as to the Change of the Game, they ate as one Perſon. 


Salk. 344.8. If Two are at Play at Backgammon, and one of the Players ſtirs a 
pl. 1. Pope Man, but does not move it from the Poinygupon which there enſues a Wager 
verſus St. of 100 Guineas, viz. whether he who ſtirred the Man was obliged to play 
Leger. it, and the Determination left to the Groom-Porter, who determines that 
3 = he was not ; this is not within the Statute, for the Money was not loſt on 
0 Mod” ö. the Chance of the Play, but on the Right of the Plea, which 1s a col- 
c Mod. 1, lateral Matter. 

Skin. 572. 


pl. 15. Lutw, 487. Cart! 322. S. C. but note, the Judgment in this Caſe was reverſed for a 
Fault inthe Pleading. 


8 Mod, 579, By the 9 Ann. cap. 14. it is enacted, “ That all Notes, Bills, Bonds, 
187. Ay « Judgments, Mortgages, or other Sccurities or Conveyances whatſoever 
— WY given, granted, drawn, or entered into, or executed by any Perſon or 
4428 auf ** Perſons whatſoever, where the Whole, or any Part of the Conſideration 
2Stra. 1249. of ſuch Conveyances or Securities ſhall be for any Money, or other va- 

* hmable Thing whatſoever won by Gaming or Playing at Cards, Dice, Ta. 
By 12 Geo. bles, Tennis, Bowls, or other Game or Games whatſoever, or by Betting 
2 c. 28. ſ. 2. on the Sides or Hands of ſuch as do game at any of the Games aſoreſaid, 
The Game ( or for the reimbutſing or repaying any Money knowingly lent or advanc- 
— me —  * ed for ſuch Gaming or Betting, as aſoreſaid, or lent or advanced at 
— rae the Time and Place of ſuch Play, to any Perſon or Perſons ſo ng or 
and Hazard, ** Betting, as aforeſaid, or that ſhall, during ſuch Play, ſo play or bet, ſhall 
ſhall be * be utterly void, fruſtrate, and of none Effect, to all Intents and Purpoſes 
ceemed «  wharſoever ; and that where fuch Mortgages, Securities, or other Con- 
e « veyances, ſhall be of Lands, Tenements or Hereditaments, or ſhall be 
Cards or ſuch as incumber or aſſect the ſame, ſuch Mortgages, Securities, or other 
Dice; and“ Conveyances, ſhall enure ; and be to and for the ſole Uſe and Benefit of, 
every Perſun © and thall devolve upon ſuch Perſon or Perſons as ſhould or might have, 
who ſtall 4 or be inritled to ſuch Lands, I enements or Hereditaments, in caſe the 


let up or . ſaid Grantor or Grantors thereof, or the Perſon or Perſons ſo ineun. bring 


keep theſe . * 
Gaines ina!“ the ſame, had been naturally dead, and as if ſuch Mortgages, Securities, 
be liable to * or 
all the Pe- x | 


nalties jor ſetting up or keeping ary of the Games or Lotteries in this Act mentioned. By 13 
Geo. 2. C. 19. f. 9. Ihe Gzme of Paſſage, and every other Game with one or more Die or Dice, 
or with any other Inſtrument, Engine or Device, in the Nature of Dice, baving one or more 
Figures or Numbers thereon (Backgammon and the other Games played with Backgammon Ja- 
bles only excepted), ſhall be deemcd Games or Lotteries by Dice within the ſaid Act. 


FEC ²˙öA— ARG TRE 


1 
Ie 
« gr other Conveyances had been made to ſuch Perſon or Perſons ſo in- 
« cumbring the ſame, and that all Grants or Conveyances to be made for 
« * the Preventing of ſuch Lands, Tenements or Hereditaments from *Page 624 
coming to, or devolving upon ſuch Perſon or Perſons hereby intended 
to enjoy the ſaine, as aforeſaid, ſhall be deemed fraudulent and void, 


and of none Effect to all Intents and Purpoſes whatſvever. By 19 Geo. 

2. C. 34. No 
Perſon ſhall keep any Houſe, Room or Place for playing, or ſuffer any Perſon ear web. 
any ſuch Houſe, Room or Place, to play at the Game of Rewlet, otherwiſe Roly-poly, or at any 
other Game with Cards or Dice prohibited by Law, and the Offender ſhall incur the Penalties, 
4nd be liable to ſuch Profecution as directed by this Act. By ſ. 5. No Perſon incapable of being 
a Witneſs (except the Parties) for having played, berted, &c. By . 7. No Privilege of Parlia- 
ment to be allowed in Proſecutions, Oc. By zo Geo. 2. e. 24. f. 14, If any Publican permits 
[ourneymen, C.. to game in his Houſe, he thall forteit 468. and ten Pounds tor every ſubſequent 
Offence, to be levied by Diſtreſs and Sale. A Bill of Exchange given for a gaming Debt is a 
void Security bo in France and Frg/ani, 23! Plaintiff cannot recover by Force of the Writing. 
2 Bur. Kep 1078. Wilmer Ch. jJuit, C. “. fs, that Stat. 9 Ann, c. 14. did not mean to make 
the Contract void, Where he Moncy was faltig and bona fide tent, 2 Bur. Rep. 1082. 


« And it is further enacted, That any Perſon who ſhall at any Time or 
« Sitting, by Playing at Cards, Dice, Tables, or other Game or Games 
A . or by Betting on the Sides or Hands of ſuch as do play at any 
« of the Games aforeſaid, loſe, to any one or more Perſon or Perſons, ſo 
Playing or Betting in the Whole, the Sum or Value of ten Pounds, and 
jhall pay or deliver the fame, or any Part thereof, the Perſon or Perſons 
« ſo loſing and paying, or delivering the fame, ſhall be ac Liberty within 
three Months then next to ſue for and recover the Money or Goods ſo loft, 
« and paid or delivered, or any Part thereof, from the reſpective Winner 
„and Winners thereof, with Coſts of Suit, by Action of Debt founded on 
« this Act, to be proſecuted in any of her Majeſty's Courts of Record, in 
« which Actions or Suits, no Effoin, Protection, Wager of Law, Privilege 
« of Parliament, or more than one Imparlance ſhall be allowed; in which 
« Actions it ſhall be ſufficient for the Plainriff to alledge, that the Defen- 
« dant or Defendants are indebted to the Plaintiff, or received to the 
& Plaintiffs Uſe, the Monies ſo loſt or paid, or converted the Goods won 
« of the Plaintiffs to the Defendants Uſe, whereby the PlaintifPs Action 
« accrued to him, according to-the Form of this Statute, without ſerting 
forth the Special Matter; and in caſe the Perſon or Perſons, who ſhall 
« loſe ſuch Money or other Thing as aforeſaid, ſhall not within the Time 
« aforeſaid, really and bona fide, and without Covin or Collufion, ſue and 
Vith Effect proſecute for the Money or other Thing, ſo by him or them 
*« loft and paid or delivered, as aforeſa1d, it ſhall and may be lawful to and 
« for any Perſon or Perſons, by any ſuch Action or Suit, as aforeſaid, to 
* ſue for and recover the ſame, and treble the Value thereof, with Coſts of 
« Suit, againſt ſuch Winner or Winners, as ſaoreſaid; the one Mbicty 
« thereof to the Uſe of the Perſon or Perſons that will ſue for the fame, 
* and the other Moiety to the Uſe of the Poor of the Pariſh where the Of 
e fence ſhall be committed. | 

„And for the better Diſcovery of the Monies, or other Thing ſo won 
and to be ſued for and reccvered, as atforeſaid, it is further enacted, that 
« all and every the Perſon or Perſons, who by virtue of this preſent AQ 
„ ſhall or may be liable to be ſued ſor the fame, ſhall be obliged and com- 
pellable to anſwer upon Ouh ſucl 3:1] or Bills as th41} be preferred againſt 
him or them, for diſcovering the Sum and Sums of Money, or other 
« Thing ſo won at Play, as aforeſaid. 

« Provided, That upon the Diſcovery and Repayment of the Money, or 
% other Thing ſo to be diſcovered and repaid, as aforeſaid, the Perſon or 
« Perſons, who ſhall ſo diſcover and repay the fame, as atoretaid, ſhall be 
« acquitted, indemnified and diſcharged from any further or other Puniſh- 


© ment, Forfeiture or Penalty, which he or they might have incurred by 
X x 3 the 
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« the Playing for, or winning ſuch Money or other Thing ſo diſcovered and 
„ repaid, as aforeſaid, 

« And it is further enacted, That if any Perſon do or ſhall, by any Fraud 
« or Shift, Coſenage, Circumvention, Deceit or unlawful Deviceor ill Prac- 
« tice whatſoever, in playing at or with Cards, Dice, or any the Gamez 
« aforeſaid, or in or by bearing a Share or Part in the Stakes, Wagers or 
« Adventures, or in or by Betting on the Sides or Hands of ſuch as do or 
« ſhall play, as aforeſaid, win, obtain, or acquire to him or themſelves, or 
to any other or others, any Sum or Sums of Money, or other valuable 
Thing or Things whatſoever, or ſhall at any one Time or Sitting win of any 
« one or more Perſon or Perſons whatſoever, above the Sum or Value of ten 
pounds; that then every Perſon or Perſons ſo winning by ſuch ill Prac- 
&© tice, as aforeſaid, or winning at any one Time or Sitting, above the ſaid 
„ Sum or Value of ten Pounds, and being convicted of any of the ſaid 
«. Offences, upon an Indictment or Information to be exhibited againſt him 
or them ſor that Purpoſe, ſhall forfeit five Times the Value of the 
« -Sum or Sums of Money, or other Thing ſo won, as aforeſaid ; and in 


page 625 * caſe of ſuch ill Practice as aforeſaid, ſhall be deemed infamous, and 


« ſuffer ſuch corporal Puniſhment as in Caſes of wilful Perjury ; and ſuch 
« Penalty to be recovered by ſuch Perfon or Perſons as ſhall ſue for the 
« ſame by ſuch Action as aſoreſaid. 
And whereas divers lewd and diſſolute Perſons live at great Expences, 
„having no viſible Eſtate, Profeſſion or Calling to maintain themſelves, 
« but ſupport thoſe Expences by Gaming only; it is further enacted That 
« jr ſhall and may be lawful for any two of her Majeſty's Juſtices of the 
Peace in any County, City or Liberty whatſoever, to cauſe to come, or 
&* to be brought before them, every ſuch Perſon or Perſons within their 
. « reſpective Limits, whom they ſhall have juſt Cauſe to ſuſpect to have no 
viſible Eftate, Profeiſion or Calling to maintain themſelves by, but do 
<<, for the moſt Part ſupport themſelves by Gaming; and if ſuch Perſon 
or Perſons thall not make it appear to ſuch Juſtices, that the principal 
% Part of his or their Expences is not maintained by Gaming, that then 
«ſuch Juftices ſhall require of him or them ſufficient Suret:es for his or 
their good Behaviour for the Space of twelve Months, and in Default of 
his or their finding ſuch Securities, to commit him or them to the com- 
mon Gaol, there to remain until he or they ſhall find ſuch Sureties. 
And it 1s further enacted, That if fuch Perſon or Perſons fo finding Sure- 
ties ſhall, during the Time for which he or they ſhall be ſo bound to the 
„ good Behaviour, at any one Time or Sitting, play or bet for any Sum or 
dSums of Money, or other Thing exceeding in the Whole the Sum or 
Value of twenty Shillings, that then ſuch Playing ſhall be deemed or 
taken to be a Breach of his or their Behaviour, and a Forfeiture of the 
«« Retognizance given for the ſame. 
And for preventing of ſuch Quarrels as ſhall or may happen on the 
Account of Gaming, it is further enacted, That in cafe any Perſon or 
Perſons whatſoever ſhall aſſault and beat, or ſhall challenge or provoke to 
fight, any other Perſon or Perſons whatſoever, upon Account of any 
Money won by Gaming, Playing or Betting at any of the Games afore- 
* faid, ſuch Perſon or Perſons aſſaulting and beating, or challenging or pro- 
* yoking to fight, ſuch other Perſan or Perſons, upon the Account aforefaid, 
„ ſhall, being thereof convicted upon an Indictment or Information to be 
*« exhibited againft him or them for that Purpoſe, ſorfeit to her Majeſty all 
* - his Goods, Chattles and Perſonal Eſtate whatſoever, and ſhall alſo ſuffer | 
Impriſonment without Bail or Mainprize, in the common Gaol of the 


" 88 where ſuch Conviction ſhall be had during the Term of two 
„Tears. | 


« Pro» 


G AM IN G. 


Provided, That nothing in this Act ſhall extend to prevent or hinder any 
Ferſon or Perſons from Gaming or Playing at any of the Games aforeſaid, 
« within any of her Majeſty's Palaces of Sr. James's or Whitehall, during ſuch 
« Time as her Majeſty, her Heirs or Sueceſſors, ſhall be actually reſident at 
« either of the ſaid two Palaces, or in any other Royal Palace, where her 
« Majeſty, her Heirs or Succeſſors, ſhall be actually reſident, during the 
« Time of ſuch actual Reſidence, ſo as ſuch Playing be not in any Houſe, 
Lodging, or other Part of any of the ſaid Palaces, the Freehold and In- 
« heritance whereof is or ſhall be out of the Crown, or is or ſhall be in 
« Leaſe to any Perſon or Perſons, during ſuch Time as ſuch Freehold 
and Inheritance ſhall be out of the Crown, or ſuch Leaſe ſhall continue, 
« and ſo as ſuch Playing be for Ready Money only.” 

{Houſes and Gardens of Entertainment, not to be kept without Licence. 
25 Geo, 2. c. 36. / 2. — Horle-racing for Plates under 50 J. or with 
Horſes carrying ſmall Weights, prohibited. 13 Geo. 2. c. 19. 2.— 
Horſes may run for the Value of 521. with any Weight, and at any Place. 
18 Geo, 2. c. 34-/. 11. Forſes at Races muſt be entered by the Owners. 
13 Geo, 2. c. 19.] ; 


" Gaol and Gaoler. * Page 625 


(A) Goals, by what Authozitp erected, and to 
whom thep belong. 620. 55 
(B) Cho are to be at the Charge of Kepairing 

them. 627. 

(C) To what Place Offenders are to be com- 
mitted ; and herein what ſhall be ſaid a Gaol, 
and where to be kept. 629. 

(D) Of the Dutp and Power of Gaolers and 


Keepers of Pziſongs. 630, 
And herein, 
1. What Acts they may lawfully do, and for what 


Abuſes they are puniſhable. 630. \ 
2. For what Offences they ſhall forfeit their Offices. 
631. 


(E) At whoſe Charge Pꝛiſoners are to be carried 
to Gaol, 632. 

(F) How maintained there. 633. 

(G) Of the Offence of bzeaking Gaol. 635. 


( A) Gaols, 


G AOL AND GAO LER. 


(A) Saolg, by what Authozitp erected, and to 
| whom they belong. 


AOLS are of ſach univerfal Concern to the (a) Public, that 


. none can be erecte d by any leſs Authority than by Act of Par- 
the Coro“ e liament. 


is to inquire | 

of the Death of. all Perſons whatſoever who die in Priſon, to the Fnd that the Public may be ſatif. 
fied wheiher ſuch Perſons came to their End by the common Courte of Nature, or by fome unlaw- 
ful Violence, or unreaſonable Hardilups, put on them by thote under whule Power they were 


confined. 3 Inſt, 52, 91. 


3 Alſo all Priſons or Gaols belonging to the King, althou gh a Subject may 
(% Where ahave the (5) Cuſtody or Keeping of them. 


Perſon may 


be Judge and Gaoler, as the Sheriff of London is of the Cempter both Judge and Keeper, Roi 
Abr. 806, Show, Rep. 162, cited. 


And to this Purpoſe by the 5 II. 4. cap. 10. reciting, © Thar divers 
% Conſtables of Caſtles within the Realm, being alligned Juſtices oi 
Peace by the King's Commiſſion, had by Colour of inch Commiſſion 
uſed to take People to whom they bore evil Will, and impriſoned 
them within the ſaid Caſtles till they had made Fine and Ranſom with 
the ſaid Conſtables for their Deliverance ; and thereupon it is enacted, 
that none be impriſoned by any Juſtice of the Peace but only in the 
page 627 common Gaol, ſaving to Lords and others, which have Gaols, their 

« Franchiſe in this Caſe. | | 
And. 345. And it hath been holden, that the King's Grant, ſince this Statute, to 
Ws 34. a. private Perſons to have the Cuſtody of Priſoners committed by Juſtices of 
© 15 ; Kon Peace, is void; and that the Sheriff thall have the Cuſtody of all Perſons 
$29, 830. taken by virtue of any Precept or Authority to him directed notwithſtand- 
ing any Grant by the King of the Cuſtody of Priſoners to another Perfon. 
Salk. 343. Alto it is ſaid, that none can claim a Priſon as a Franchiſe, unleſs they 
Pl. 7. have alſo a Gaol-Deliverv ; and that therefore che Dean and Chapter of 
E 3 5 * Weſtminſter, though they have the Cuſtody of the Gate-houſe Priſon, ver as 
pron Cy. — have no Gaol-Delivery, they muſt ſend a Kalendar of the Priſoners to 
exwpate. | 
This Statute By the 14 E. 3. fat. 1. cap. 10. it is enacted, . In the Right of the 
, „ Gaols, which were wont to be in Ward of the Sheriffs, and annexed to 
e 


3. c. 19. f. 3. The Sheriffs ſhall have the Cuſtody of Gaols. 


As to the King's Bench Pri- 
ſon and the Fleet, ſee infra, 632. 


By the 3 Geo. 1. cap. 15. None ſhall purchaſe the Office of Gaoler, or 
any other Office pertaining to the High Sheriff, under Pain of 500 l. 


(8) Who 


G AOL ax» GAOLER. 


(B) Who are to be at the Charge of Gepairing 
them. 


LTHOUGH divers Lords of Liberties have the Cuſtody of Priſons 2 Inſt, 589, 
A and ſome in Fee, yet the Priſon itſelf is the King's pro bono publico, 
and therefore it is to be repaired at the common Charge. | 

But chis Matter is now regulated by the (a 11 & 12 W. 3. cap. 19. by (a) Revived 
which it is enacted, That it thall and may be lawfu! for the Juſtices of and conti- 
« the Peace, or the greater Number of them, within the Limits of their nued for 
« Commiſſions, upon Preſentment of the Grand Jury or Grand Juries, at (ven Years, | 
the Afﬀiiſe, Great Seſſions, and General Gaol-Delivery held for the ſaid * 3 = : 
« County, of the Inſufficiency or Inconvenieney of their Gaol or Priſon, to 3 
« conclude and agree upon ſuch Sum or Sums of Money, as upon Exa- tual by 
- © mination of able and ſufficient Workmen ſhall be thought neceflary for 6 Geo. c. 
« the Building, Finiſhing or Repairing a public Gaol or Gaols belonging 19. and 10 
« to the Shire or County whereof they are Juſtices of the Peace ; and by Os wn 
% Warrant under their Hands and Seals, or under the. Hands and Seals of petual by: 8 
« the greater Number of them, by equal Proportion, to diſtribute and ſaid 6 Geo. 
« charge the Sum or Sums of Money, to be levied for the Uſes aforelaid, e. 3s For 
« upon the ſeveral Hundreds, Lathes, Wapentakes, Rape, Ward or other — * - 
« Diviſions of the ſaid Coumy ; and the Juſtices of Peace are hereby au- — — 
« thorized and impowered at the General Qnarter- Seſſions held for the re- viſion of 
ſpective Diviſion of the ſaid County, to direct their Warrants or Precepts Kent, ſee 9 


« to High Conſtables, Petty Conſtables, Bailiffs, or other Officer or Of- Geo. 2. c. 


12. For 


« ficers, as they in their Diſcretion ſhall think moſt convenient for levying building one * 


and collecting the ſame. for the 
County of 


Bucks, fee 10 Geo. 2. c. 10. For rebuilding one at Derby, ſee 29 Geo. 2. c. 48. [For Eſex, 
10 Geo. 3. c. 28, As to the Priſon of NewgateFin London, ſee 7 Geo. 3. c. 37-] 


And it is further enacted by the ſaid Statute, That if any Perſon 
« ſhall refuſe or neglect to pay his or their Aſſeſſinent, by the Space of 
four Days, after Demand thereof by the proper Offer appointed to 
%s collect the ſame, or ſhall convey away his or their Goods or Fitare, ® Page 628 
„ whereby the Sum or Sums of Money fo aſſeſſed cannot be levied, then 
* it ſhall and may be lawful to and for the faid Collectors, by Warrants 
from any one of the Juſtice of the Peace preſent at the ſaid General 
* Quarter-Seſlions as aforeſaid, to levy the Sum ſo aſſeſſed by Diſtreſs and 
Sale of the Goods and Chattels of ſuch Perſons ſo refuſing or neglecting 
* to pay; and the Goods and Chattels then and there Bund, and the 
« Diſtreſs ſo taken, to keep by the Space of four Days at the Coſts and 
„Charges of the Owner thereof; and if the ſaid Owner do not pay the 
Sum or Sums of Money ſo rated or aſſeſſed within the Space of the ſaid 
four. Days, then the ſaid Diſtreſs to be appraiſed by two or more of the 
% Inhabitants where the ſame ihall be taken, or other ſufficient Perſons, and 
© to be ſold by the Collector for Payment of the ſaid Money, and the 
« Overplus of ſuch Sale, (if any be) over and above the Sum fo aſſeſſed, 
« and Charges of taking and keeping of the Diſtreſs, ro be immediately 
returned to the Owner thereof; and the ſaid Juſtices of the Peace are 
hereby authorized and impowered, under their Hands and Seals, or under 
the Hands and Seals of the greater Number of them, to conſtitute and 
« appoint one or more ſufficient Perſon or Perſons to be Receiver of the 
Money ſo aſſeſſed ; the ſaid Receiver firſt giving Security to be acconnt- 
« able, when therennto required, for all Sums of Money received or diſ- 
'« burſed by him, in purſuance of ſuch Order as he ſhall have received 
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* under the Hands and Seals of the Juſtices of the Peace, or the preate; 
Number of them; and if the ſaid Receiver or Receivers, High Con. 
« (table, Petty Conſtable, or other Officers, ſhall by the Space of four 
* Days after Demand refuſe to account for all Sums of Money received by 
them in purſuance of this Act; then it ſhall and may be lawful for the 
«« Juſtices of the Peace, or the greater Number of them, to commit him 
* or them to Priſon, there to remain without Bail or Mainpriſe, until he 
* or they ſhall have made a true Account, and ſatisfied or paid ſuch Sum 
or Sums of Money as ſhall appear to remain in his or their Hands; and 
* the Receipt of ſuch Receiver ſhall be a ſufficient Diſcharge to all High 
« Conſtables, Petty Conſtables or other Officer or Officers, paying their 
* Proportion of ſuch Aſſeſſments; and the Diſcharge under the Hands and 
.** Seals of the Juſtices of the Peace, or the greater — of them, at the 
« Aſſiſe, Great Seſſions, and General Gaol- Delivery, to ſuch their Receivers, 
„ "ſhall be deemed and allowed as a good and ſufficient Releaſe, Acquittance 
* or Diſcharge in any Court of Law or Equity, to all Intents and Purpoſes. 
* whatſoever ; and the ſaid Juſtices of the Peace are hereby authorized and 
« impowered ſto covenant, contract and agree with any Perſon or Perſons 
* for the well and ſufficient Building, Finiſhing and Repairing of the ſaid 
« Gaol or Gaols. | "2 
Provided that this Act be not any wiſe hurtful or prejudicial to any 
„ Perſon or Perſons having any common Gaol by Inheritance, for Term of 
Life or for Years ; but that they ſhall] have and enjoy the ſaid Gaols, and 
* the Profits, Fees and Commodities of the ſame, as they had, or might 
* lawfully have had before the making this Act, and as if this Act never 
had been made. | 
« Provided alfo, that this AQ ſhall not extend to charge any Perſon inhay 
* biting in any Liberty, City, Town or Borough Corporate, which have 
„ common Gaols for Felons taken in the ſame, and Commiſſions of Aſſiſe, 
* or Gaol-Delivery of ſuch Felons, for any Aſſeſſment, to the making the 
common Gaol or Gaols of®the reſpective Shire or County. | 
And it is further enacted by the ſaid Statute, « That where any 
*-Priſons or Gaols (belonging to any County of this Realm, or the Do- 
| * minions of Wales, are ſituate upon any Lands or Hereditaments of 
5 or belonging to the King's Majeſty) in Right of the Crown, that 
Page 629 « ö the ſaid Lands and Hereditaments, with their and every of their Ap- 
© pnrtenances, ſhall not at any Time be alienated from the Crown, but 
remain and be for the publick Service and Benefit of the County,” 


_—_— 
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(C) To what Place Offenders are to be committed; 
and herein, what ſhall be laid a Gaol, and where 


1 


to be kept. 


DY thes H. 4. cap. 10. it ĩs enacted, That none ſhall be impriſoned 
2 Taft. 43. by any Juſtice of the Peace but only in the Common Gaol, ſaving 


* — 


Statute js 0 Lords and others, who have Gaols, their Franchiſe in this Caſe. 


Statute is 
only dęcla- 
rative of the Common Law, 


Moor 666. But the Court of King's Bench may commit Offenders to any Priſon in 
pl. 913. the Kingdom which they ſha]l think moſt proper, and the Offenders ſo 
Sid. 145. committed or condemned to Impriſonment cannot be removed or bailed by 


But 


G AOL and GAOLER, 
But by the 3: Car. 2. cap. 1 2. it is enacted, That no Subject of 
« this Realm, being an Inhabitant or Reſident of this Kingdom of Eng- 
land, Dominion of Wales, or Town of Berwick upon 7 weed, ſhall or 
may be ſent Priſoner into Scotland, Ireland, Ferſey, Guernſey, Tangier, 
« or into Parts, Garriſons, Iſlands, or Places beyond the Seas, which 
« then were, or at any Time hereafter ſhall be within or without the Do- 
« minions of his Majeſty, his Heirs or Sueceſſors, and that every ſuch Im- 
« priſonment is by the ſaid Statute enated and adjudged to be illegal; 
« and that every Subject ſo impriſoned ſhall have an Action of falſe Im- 
« priſonment, Tc. and recover treble Coſts, and no leſs Damages than 
«-fye Hundred Pounds againſt the Perſon making ſuch Warrant, who ſhall 
« incur a Præmunire. | 
And as Priſoners ought to be committed at firſt to the proper Priſon ſa 


ought they not to be removed from thence, except in ſome Special Caſes. 


To which Purpoſe, ty the 31 Car. 2. cap. 2. par. 9. it is enacted, 
« That if any Subject of this Realm ſhall be committed to any Priſon, 
&« or in Cuſtody of any Officer qr, Officers whatſoever, for any criminal or 
« ſappoſed criminal, Matter, that the {aid Perſon ſhall not be removed from 
« the ſaid Priſon and Cuſtody into the Cuſtody of any other Officer or 
« Officers, unleſs it be by Habeas Corpus, or ſome other legal Writ ; or 


«where the Priſoner is delivered to the Conſtable or other inferior Officer, 


« to carry ſuch Priſoner to ſame common Gaol ; or where any Perſon is 
« ſent by Order of any Judge of Affiſe, or Juſtice of the Peace, to any 
„common Work-houſe, or Houſe of Correction; or where the Priſoner is 


removed from one Priſon or Place to another within the ſame County, in 


« order to a Trial or Diſcharge by due Courſe of Law; or in Caſe of 
4 * Fire (a) or Infection, or other Neceſſity; upon Pain that he, who (@) de the 
« makes out, ſigns, or counterſigns, or obeys or executes ſuch Warrant, 19 _ 2. 
« ſhall forfeit to the Party grieved one Hundred Pounds for the firſt Of- br * We. 
« fence, two Hundred Pounds for the ſecond, c. ering Jute. 
5 | 7 AR os 8 es of the 
Peace to remove Priſoners in caſe of Infection. 


[Felons ſhall be kept apart from Priſoners for Debt 22 & 23 Car. 2. cap. 
20. ſe. 13. ſee infra 631.-— Felons ſhall be impriſoned in the common 
Gaol, 11 & 12 U. 3. cap. 19. ſet. 3.— Vagrants and other Offenders 
may be committed to Gaol, or the Houſe of Correction. 6 Geo. 1. cap. 


19. fed. 2.] 


2 — 1 


— 


(D) Of the Dutp and Power of Gaolers and Heep⸗ *Pages 3» 
eers of Pꝛiſons: And herein, 1 PER 


1. What Acts they may lawfully do, and for what Abuſes puniſhable. 


Gaoler is conſidered as an Officer relating to the Adminiſtration of 2 Rol. Abr. 


Juſtice, and is ſo far under the Protection of the Law, that if a Per- 76. 
ſon thteatens him for keeping a Priſoner in ſafe Cuſtody, he may be in- 
dicted and fined and impriſoned for it. b | Logs ay 
If a Criminal endeavouring to break the Gaol aſſault his Gaoler, he may jenk. 23. 
be lawfully killed by him in the Affray. n ,, ne ET 
But if a Priſoner gets out of Gaol, and the Gaoler in Purſuit of him kills Fitz, Coron. 


kim, he is guilty of an Eſcape though he never loſt Sight of him, and could 328, 346. 
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GAOL AND GAOL ER. 


. not otherwiſe take him; not only becauſe the King loſes the Benefit he 
. might have had from the Attainder of the Priſoner by the Forfeiture of ki; 
„ Goods, Ec. but alſo becauſe the publick Juſtice is not ſo- well ſatisfied by 
e killing him in ſuch an extrajudicial Minner, | 

9 Co. 50. Beſides the Duties injoined (a) Gaolers by Acts of Parliament, and the 
Raym. 216. Abuſes for which by Scatute they are puniſhable, the Common Law ſubjec; 
3 * them to Fine and Impriſonment, as alfo to the Forfeiture of their Offices, 

faB, Hr for groſs and palpable Abuſes in the Execution of their Offices, fuch as ſuf. 
takes upon fering Priſoners to eſcape, barbarouſly miſuſing them, Tec. | 

him with- 

out any legal Authority to keep Priſoners, as atſo Feme Coverts and Infants, are anſwerable fy 
their Miſcarriages. 2 Inſt, 381. 8 Co, 44. j 


By the 14 E. 3. cap. 10. If any Keeper of a Priſon, or Under-Keeper, 
* by too great Dureſs of Impriſonment, and by Pain, make any Priſoner 
* that he hath in his Ward to become an Appellor againſt his Will, he is 
« puilty of Felony. _ 
Staundf. In the Conſtruction of this Statute it is ſaid ra be no way material, whe- 
P. C 36. ther the Approvement be true or falſe, or whether the Appellee be acquit- 
3 Inſt. 97. ted or condemned ; but at Law this Otfence was eſteemed a Miſpriſion only, 
unleſs the Appellee were hanged by Reaſon of the Appeal. 
2 Hawk, Alſo Gaolers are puniihable by (5) Attachment, as all other Officers are 
P. C. 151, by the Courts to which they more immediately belong, for any groſs Miſ- 
& vide Tit. behaviour in their Offices, or Contempts of the Rules of ſuch Courts, and 
—_ cen puniſhable by any other Courts for diſobeying Writs of Habeas Corpus 
655 But a awarded by ſuch Courts, and not bringing up the Priſoner at the Day pre- 
Gaoler is fixed by ſuch Writs. | 


not punith- | 
able by Attachment for the bare Eſcape of a Perſon in his Cuſtody by Civil Proceſs, but the Party 
grieved by ſuch Efcape ought to take his Remedy by Aion. ; 


By the 4 E. 3. cap. 10. reciting, that whereas in Times paſt, Sheriffs, 
and Gaolers of Gaols would nor receive Thieves, Perſons appealed, 
indicted or found with the Manner, taken and attached by the Confta- 
bles and Townthips, without taking great Fines and Ranſoms of them 
for their Receipt, whereby the faid Conſtables and Townthips have been 


unwilling to take Thieves and Felons becauſe of ſuch extreme Charges, 


and the Thieves and the Felons the more encouraged to offend, it i- 
enacted, That the Sheriffs and Gaolers ſhall receive, and ſafely keep 
« in Priſon from henceforth, ſuch Thieves and Felons, by the Delivery 
of the Conſtables and "Townthips, without (c) taking any Thing for 
Page 631 © the Receipt ; and the Juſtices aſſigned to deliver the Gaol ſhall hare 
(c) By 24 H.“ Power to hear their Complaints, that will complain againſt the Sherifts 
2. c. 10. a © and Gaolers in ſuch Caſe, and moreover to punith the Sheriffs and Gaoi- 


Gaoler upon ©* ers, if they be found Guilty. 
a Commit. | | 
ment, may take 4d, 


By the 3 H. 7. cap. 3. it is enacted, That every Sheriff, Bailiff of 
« Franchiſe, and every other Perſon having Authority or Power of keeping 
« of Gaol, or of Priſoners for Felony, do certify the Names of every ſuch 
« Priſoner in their keeping, and of every Priſoner to them committed for 
any ſuch Cauſe, at the nett general Gaol-Delivery, in every County or 
*« Franchiſe where any ſuch Gaol or Gaols have been, or hereafter ſhall be, 
* there to be kalendered before the Juſtices of the Deliverance of the ſame 
« Gaol, whereby they may, as well for the King, as for the Party, pro- 
« ceed to make Deliverance of ſuch Priſoners according to Law ; upon 
* Pain to ſorſeit to the King for every Default there recorded one hundred 
« Shillings. : i 
* 


G AOL ans GAOL ER. 


By the 22 & 23 Car. 2. cap. 20. par. 1 2. it is enacted, That the But for the 
« ſeyeral Rates of Fees, and the future Government of Priſoners, be ſigned more effec- 
« and confirmed by the Lord Chief Juſtices, and Lord Chief Baron, or tual regulat- 
„ any two of them for the Time being; and the Juſtices of the Peace in Gals 
« Lyndon, Middleſex and Surrey; and by the Judges for the ſeveral Cir- ,;4 2 Geo. 
« cuits, and Juftices of the Peace, for the Time being, in their ſeveral Pre- 2. c. 22. 

« cin&3, and fairly written and hung up in a Table in every Gaol and Pri- 3 Geo. 2. 
„ ſon, and likewiſe be regiſtered by each and every Clerk of the Peace 3 67 
« within his or their particular Juriſdiction; and after ſuch Eſtabliſhment, 5 © 


« no other or greater Fee or Fees, than ſhall be fo eſtablithed, ſhall bo ns Goo. N 
« demanded or received. c. 33. 
32 Geo. 2. 


c. 28. 

And by the ſaid Statute par. 1 3. it is enacted, © That it ſhall not be law- 
ful hereafter for any Sheriff, Gaoler or Keeper of any Gaol or Priſon to 
put, keep or lodge Priſoners for Debt aud Felons together in one Room 
« or Chamber, but that they ſhall be put, kept and lodged ſeparate and 
« apart one from another in diſtinct Rooms; upon Pain that he, ſhe or 
« they, which ſha}{ offend againſt this Act, or the true Intent and Meaning 
« thereof, or any Part thereof, ſhall forfeit and loſe his or her Office, Place 
« or Employment, and ſhall forfeit treble Damages to the Party grieved, 
« to be recovered by virtue of this AQ . 


2. For what Offences they ſhall forfeit their Offices. 


It ſeems clearly agreed, that a Gaoler by ſuffering voluntary Eſeapes, by Co. Lit. 233, 
abuſing his Prifoners, by extorting unreaſonable Fees from them, or by de- 9 Co. 5. 
raining them in Gaol after they have been legally diſcharged and paid their 3 Mod. 243. 


juſt Fees, forfeits his Office; for that in the Grant of every Office, it is 


implied that the Grantee execute it faithfully and diligently, 

As where the King granted to the Abbot of Sr. Albans to have a Gaol, 2 Inſt, 43. 
and to have a Gaol-Delivery, and divers Perſons were committed to that 
Gaol for Felony ; and becauſe the Abbot would not be at the Coſt to make 
Deliverance, he detained them in Priſon long Time without making lawful 
Deliverance ; and it was reſolved, that the Abbot had for that Cauſe forfeited 
his Franchiſe, and that the ſame might be ſeiſed into the King's Hand. 

So the Lady Broughton, Keeper of the Gatehouſe Priſon in Weſtminſter, Raym. 216. 
was informed againſt, and upon Not guilty pleaded, ſhe was found 4 _ oy 
Gailty ; and her Crime was Extortion of Fees, and hard Uſage of the = RIY 
Priſoners in a moſt barbarous Manner; and after ſhe had by her Coun- Cafe, 
ſel moved in Arreſt ef Judgment and could not prevail, ſhe had Judg- 
ment given againſt her, viz. he was fined one hundred Marks, removed 
from her Office, and the Cuſtody of the Priſon was at preſent delivered 
to the Sheriff of Middleſex, till the Dean and Chapter ſhould farther order * Page 632 
the ſame, ſalvs jure cujuſlibet. a 5 

And by the 8 19 W. z. cap. 27. it is enacted, That if any Marſhal 
* or Warden, or their reſpective Deputy or Deputies, or any Keeper of any 
* other Priſon within this Kingdom, ſhall take any Sum of Money, Re- 

* ward or Gratuity whatſoever, or Security for the ſame, to procure, aſſiſt, 
* connive at, or permit any Eſcape, and ſhall be thereof lawfully con- 
* victed, the ſaid Marſhal or Warden, or their reſpective Deputy or De- 
puties, or ſuch other Keeper of any Priſons as aforeſaid, ſhall for every 
* ſach Offence forfeit the Sum of 500 J. and his ſaid Office, and be for 
ever after incapable of executing any ſuch Office. | 

It hath been reſolved, that a Forfeiture by a Gaoler who hath but à Poph. 1179. 
particular Intereſt, as of him who hath Cuſtody of a Gaol for Life or Lev. 71- 
Years, does not affect bim in Remainder or Reverſion who hath the In- Raym. 216. 

heritance, , 
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heritance, but that upon ſuch Forfeiture his Title ſhall acerue, and not go 
to the King. 5 IN 
But by the 8 g IV. z. cap. 27. it is enaRted, © That the Offices of 
% . Marſhal of the King's Bench Priſon, and Warden of the Fleet, ſhall be 
executed by the ſeveral Perſons to whom the Inheritance of the Priſons, 
« Priſon-houſes, Lands, Tenements, and other, Hereditaments of the ſaid 
Priſons of King's Bench and Fleet, or either of them, ſhall then belong or 
.<* appertain reſpectively, in his or their reſpective proper Perſon or Perſons, 
or by his or their Tufficient Deputy or Deputies, for which Deputy or 
Deputies, and for all Forfeitures, Eſcapes, and other Miſdemeanors, in 
their reſpective Offices, by ſuch Deputy or Deputies permitted, ſuffered 
or committed, the ſaid Perſon or Perſons, in whom the aforeſaid Inhe- 
-< ritances reſpectively are, or ſhall then be, ſhall be anſwerable ; and the 
Profits and aforeſaid Inheritances of the ſaid ſeveral Offices ſhall be ſe- 
© queltered, ſeiſed or extended to make Satisfaction for ſuch Forfeitures, 
** Eſcapes or Miſdemeanors reſpectively, as if permitted, ſuffered or com- 
mitted by the Perſon or Perſons. themſelyes, or either of them, ia whom 
the reſpective Inheritances of the ſaid Priſons ſhall then be. 


res 


8 ws 1 
* o . 


(E) At whole Charge Pziſoners are to be carried 
to Gaol. 


By 27 Geo. TD the 3 Fac. 1. cap. 10. it is, enacted. That every Perſon or Per- 
2.c. 3. The LI ſons, that ſhall, be committed to the common or uſual Gaol, 
Expence of * within any County or Liberty within this Realm, by any Juſtice or 
3 « Juſtices of the Peace for any Offence or Miſdemeanor, having Means 
. or Ability thereunto, ſhall bear their own reaſonable Charges for ſo 
or the Houſe ©*© conveying or ſending them to the ſaid Gaol, and the Charges alſo of 
of Correcti- ſuch as thall be appointed to guard them to ſuch Gaol, and ſhall ſo 
on, to be « guard them thither, and if any ſuch Perſon or Perſons, ſo to be 
== us 4 committed, ſhall refuſe at the Time of their Commitment, and ſending 
che — to the ſaid Gaol, to defray the ſaid Charges, or ſhall not then pay or 
except in © bear the ſame, that then ſuch Juſtice or Juſtices of the Peace ſhall 
Middleſex, ** and may by writing under his or their Hand and Seal, or Hands 
and Seals, give Warrant to the Conſtable or Conſtables of the Hun- 
« dred, or Conitable or Tithing-man of the Tithing or Townfhip where 
«4 ſuch Perſon or Perſons ſhall be dwelling and inhabit, or from whence 
| « he or they ſhall be committed, or where he or they ſhall have any 
* Page 633* Goods within the County or Liberty, to ſell ſuch and ſo * much of the 
++ Goods and Chattels of the faid Perſons, as by the Diſcretion of the ſaid 
" Ire or Juſtices of the Peace ſhall ſatisfy and pay the Charges of ſuch 
* his or their Conveying or ſending to the ſaid Gaol ; the Appraiſment to 
"7 2 made by four of the honeſt Inhabitants of the Parith or Tithing where 
** ſuch Goods or Chattels ſhall remain and be, and the Overplus of the 
Money which ſhall be made thereof, to be delivered to the Party to whom 

* the ſaid Goods ſhall belong, 
And it is further enaQed, © That if the ſaid Perſons ſhall not have or 
« be known to have any Gogds or Chattels, which may be ſold for the 
« Purpoſe aforeſaid, within the County or Liberty, an indifferent Aſſeſſ- 
* ment ſhall be made by the Conſtables and Churchwardens, and two or 
three other the honeſt Inhabitants of the Pariſh or Tithing where ſuch 
«« Offenders ſhall be taken or apprehended ; the ſaid Taxation being al- 
* Jowed under the Hand of one or more Juftice or Juſtises of the Peace, 
| I 
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G'AOL' and GAOLER. 
a jf there be ſuch Conſtables or Churchwardens there inhabiting, and in 
« Default of them, by four of the principal Inhabitants of the ſaid Pariſh, 
« Townſhip or Tithing where ſuch Offenders ſhall be taken or apprehend- 
4 ed ; and if any fo aſſeſſed ſhall refuſe to pay their ſaid Taxation, then 
the Juſtice or Juſtices of the Peace by whom the ſaid Offenders ſhall be 
committed to Priſon, or any Juſtice of Peace near adjoining, - ſhafl and 


may give Warrant, as aforeſaid, to the Conſtable, "Tirhingman, or other 


« Officer, there to diſtrain the Goods of any ſo aſſeſſed which ſhall refuſe 
« to pay the ſame, and to ſell the ſame, and that ſuch Perſon or Perſons fo 
« authoriſed ſhall have full Power ſo to diſtrain, and by Appraiſement 
« of four ſubſtantial Inhabitants of the ſaid Place, to ſell a ſufficient Quan- 
« tity of the Goods and Chattels of the ſaid Perſon ſo refuſing, for the 
« Levying of the ſaid Taxation; and if any Overplus of the Money come 
« by the Sale thereof, the ſame to be delivered to the Owner.” 


(F) How maintained in Pziſon. 


V (a) ſome Opinions, a Gaoler is compellable to find his Priſoner Suſ- () A8 9 Co. 
B tenance; but as this is denied by (5) others, and as there are ſeveral $7. ſo Co. 
Statutes which provide for the Maintenance of ' Priſoners, without ſuppo- Lit. 295. a. 
ſing the Gaoler any Way obliged to it, it ſeems this Opinion is not main- . 
tainable, aps, that in 


| : | an Action of 
Debt by à Gaoler againſt the Priſoner for his Victuals, the Defendant” ſhall not wage his Law 3 


for he cannot refuſe the Priſoner,” and ought not to ſuffer him to die ſot Default of uſtenance; 
otherwiſe it is for tabling a Man at Large, (5) As Plow, 68. a. 2 Rol. Abr. 32. 


By the 14 Elis. cap. 5. it is enacted, That it ſhall and may be lawful 
« for the Juſtices of Peace of every Shire within this Realm, -at their Ge- 
e neral Quarter-Seſſions of the Peace to be holden within the ſame Shires, 
« or the moſt Part of the ſaid Juſtices, being then preſent, to rate and 
tax every Pariſh within the ſaid Shires, at ſuch reaſonable Sums of Mo- 
«* ney, for and towards the Relief of Priſoners, as they ſhall think conve- 
« nient, by their Diſcretions, ſo that the ſaid Taxation and Rate doth not 
exceed above 6d. or 8d. by the Week, out of every Pariſh, and that 
«the Churchwardens of every Pariſh within this Realm, for the Time 
« being, ſhall every Sunday levy the ſame, and once every Quarter of a 
« Year pay the High Conſtables or Head Officers of every Town, Pariſh, _ 
„Hundred, Riding or Wapentake within this Realm, all ſuch Sums of __ 
Money as their Pariſh ſhall be rated and taxed, for and towards the “ Page634 + 
Relief of the {aid Priſoners within their ſaid ſeveral Pariſhes, and that the 
** {aid High Conſtables and Head Officers, and every of chem, ſhall pay all 
* ſuch Sums of Money ſo to them paid by the ſaid Churchwardens, at every 
„General Quarter-Seſſions, to be holden within the ſaid ſeveral Shires, to 


© ſuch ſufficient Perſons dwelling nigh the ſaid Gaols, as ſhall be appointed 


* by the ſaid Juſtices in their faid open Quarter- Seſſions, to be there ready to 
receive the ſaid Money ſo collected as is aforeſaid ; and that the Collectors 
4 for the ſaid Priſoners ſhall weekly diſtribute and pay all ſuch Sums o 
Money as they and every of them thall receive for the Relief of the ſaid 
* Priſoners as aforeſaid ; upon Pain, as well the faid Churehwardens of every 
* Pariſh, Conſtables and Head Officers of every Hundred or Wapentake, 
as alſo the ſaid Collectors appointed for the Collection and Contribution 
of the ſaid Priſoners ſo making Default as aſoreſaid, to forfeit 34. the 
16 one 
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“one Moiety thereof ſhall be to the Uſe of the Queen's Majeſty, her Heir, 
and Sueceſſors, and the other Moĩety to the Relief of the Priſoners. 
* Provided, That the Juſtices of Peace within any County of this 
Realm or Wales ſhall not intromit or enter into any City, Borough, 
Place or Town Corporate, for the Execution of any Branch, Articles or 
Sentence of this AQ, ſor or concerning any Offence, Matter or Cauſe 
growing or ariſing within the Precints, Liberties or Juriſdictions of ſuch 
* City, Borough, Place or Town Corporate, but that it may and ſhall be 
„ lawful, to the Juſtice and Juſtices of the Peace, Mayor, Bailiffs, and other 
Head Oſſicers of thoſe Cities, Boroughs, Places and Towns Corporate, 
* where there be Juſtice or Juſtices, to proceed to the Execution of this 
« AQ within the Precinct and Compaſs of their Liberties, in ſuch Mau- 
ner and Form as the Juſtices of Peace in any County may or ought to 
do within the ſame County by Virtue of this Act; any Matter or Thing 
in this Act expreſſed to the contrary thereof notwithſtanding. 
And by the 19 Car. 2. cap. 4. it is enacted, That the Juſtices of 
Peace of the refpeQive Counties, at any their General Seſfions, or the 
major Part of them then there aſſembled, if they ſhall find it needful ſo 
* to do, may provide a Scock of ſuch Materials as they find convenient 
* for the ſetting poor Priſoners on Work, in ſuch Manner and by ſuch 
Ways, as other County Charges by the Laws and Statutes of the Realm 
are and may be levied and raiſed, and to pay and provide fit Perſons to 
* overſee and ſet ſuch Priſoners on Work, and make ſuch Orders for Ac- 
counts of and concerning the Premiſſes, as ſhall by them be thought 
** needful, and for Puniſhment of Neglects and other Abuſes, and for be- 
* ſtowing the Profit ariſing by the Labour of the Priſoners ſo ſet on Work 
* for their Relief, which ſhall be duly obſerved, and may alter, revoke or 
* amend ſuch their Orders from Time to Time ; provided that no Pariſh 
be rated above 64. by the Week towards the Premiſes, having Reſpe& 
* to the reſpective Values of the ſeveral Parithes. 
The like By the 22 U 23 Car. 2. cap. 20. par. 10, it is enacted, © That every 
Clauſe in « [Jnger-Sheriff, Gaoler, Keeper of Priſon or Gaol, and every Perſon or 
opp 2 „ Perfons whatſoever, to whoſe Cuſtody any Perſon or Porlons ſhall be 
32 054 >. delivered or committed by virtue of any Writ or Proceſs, or any Pre- 
c. 28. p. 4. © tence whatſoever, ſliall permit and ſuffer the ſaid Perſon or Perſons at 
* his and their Will and Pleaſure to ſend for and have any Beer, Ale, 
Victuals, and other neceffary Food, where and from whence they pleaſe, 
* and alſo to have and uſe ſuch Bedding, Linen, and other Things, as the 
* {aid Perſon or Perſons fhall think fit, without any Purloining, Detaining 
« or paying for the ſame, or any Part thereof. FR 
Page 635 By the 2 Geo. 2. cop. 22. it is enadted, That the Lords Chief Juſti- 
Like Clauſe ces, Lord Chief Baron, Judges of Aſſiſe, and Juſtices of the Peace, in 
in 22 & 23 their reſpective Juriſdictione, and all Commiſſioners for charitable Uſes, 
Car. 2 c. do their beſt Endeavours and Diligence to examine and diſcover the ſe- 
20. P. 12. © yeral Gifts, Legacies and Bequeſts beſtowed and given for the Benefit 
and 32 Geo. « and Advantage of the poor Prioſoners in the faid ſeveral Gaols and Pri- 
- 6 28. P. « ſons, and to fend for any Deeds, Wills, Writings, and Books of Account 
8 * wharſoever, and any Perſon or Perſons concerned therein, and to exa- 
* mine th em upon Oath to make true Diſcovery thereof, (which they have 
* full Power and Authority to do), and to order and ſettle the Payment, 
Recovery and Receipt of the ſame, when ſo diſcovered and aſcertained, 
in ſuch eaſy and expeditious Manner and Way, that the Priſoners for 
the future may not be defrauded, but receive the full Benefit thereof 
according to the true Intent of the Donors, and that Liſts ar Tables of 
* ſuch Gifts, Legacies and Bequeſts, for the Benefit of the . Priſoners in 
every Gaol or Priſon reſpectively, fairly written, ſhall be likewife hung 
up in ſuch Gaols and Priſons reſpectively, in ſome open Room or Pla e, 
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to which the Priſoners may have Reſort, as Occaſion ſhall require, with- 
« gut Fee, and ſhall be regiſt red by the Clerks of the Peace of the reſpec- 
« tive Counties and Places in Manner aforeſaid.” 

[The Money for the King's Bench and Mar/halſea Priſoners to be paid by 
the Treaſurers of the Counties, and inforced by Rule of the King's Bench. 
11 Geo. 2. cap. 20. 12 Gev. 2. cap. 19. fe. 23.— Regulation of Pri- 
ſans and Impriſonment in Scotland, 20 Ges. 2. c. 4.3. / 8.] 


0 —— 


(G) Of the Offence of Bzeaking Saol. 


oats 


"HE Offence of Breaking a Gaol or Priſon by the Common Law was, j,q -$9 
no leſs than Felony ; and this, whether the Party were committed in — = 
a Criminal or Civil Cafe, or whether he were actually in the Walls of aP. C. zi. 
Priſon, or only in the Stocks, or in the Cuſtody of any Perſon who had C9: Car. 
lawfully arreſted him, or whether he were in the King's Priſon, or one be- 
longing to a Lord of Franchiſe. 

But now by the 1 E. 2. fl. 2. the Severity of the Law is relaxed, and the, Inſt. 539. 
Breaking of Priſon is (a) only Felony, as herein declared, de Priſonariis (a) But Of- 
frangenti/us Friſonam Dominus Rex wult & precipit, * quod nullus de cœtero, fences of this 
qui priſonam fregerit, ſubeat vitæ vel membrorum damnum pro fractione Pri- pegs _ 
fone taxtum, niſi cauſa pro qua captus & impriſonatus fuerit tale judicium re- — 
quivit, fs de illa ſecundum Legem & cunſuetudinem terræ fuiſſet convictus, licet 1 E. 2. are 
temporibus preteritis aliter fieri conſuevit. ſill puniſt- 

able as High 
Miſpriſions by Fine and Impriſonment. Hale's P. C. 116. 2 Hawk, P. C. 128. 


In the Conſtruction of this Statute the following Opinions have been 
bolden: x 2 Inſt, 88 
1. That any Place whatſoever, wherein a Perſon under a lawful Arreſt g,., <, > 1 
for a ſuppoſed capital Offence is reſtrained from his Liberty, whether in 6. 
the Stocks or Street, or in the common Gaol, or the Houſe of a Conſtable Cromp, 38. 
or private Perſon, or the Priſon of the Ordinary, is a Priſon within the — Car. 


Statute. Hale's P. c. 
| 107, 

2. That if the Party who breaks from Priſon was taken on a Capias on 2 ny 590. 
an Indictment or Appeal, it is not material, whether any ſuch. Crime, as Hals's P. C. 
that of which he is accuſed, were in Truth committed, or not, for there is 9 
an Accuſation againſt him on Record, which makes the Commitment lawful, 
be he ever fo innocent. 

Alſo if an innocent Perſon be committed by a lawful Mittimus on ſuch a 
Suſpicion of Felony, actually done by ſome other, as will juſtify his Im- 
priſonment, though he be neither indicted nor appealed, he is within the 
* Statute if he break the Priſon, for that he was legally in Cuſtody, and Page 636 
ought to have ſubmitted to it till he had been diſcharged by due Courſe of 


Law. Hale's P. C. 


109. 
2 Inſt. 590. Dyer 99, pl. 60. Cromp. 38. a. 


But if no Felony at all were done, and the Party be neither indicted or Hal'es P. C. 
appealed, na Mittimus for ſuch a ſuppoſed Crime will make him guilty 109. 
within the Scatute by breaking the Priſon, for that his Impriſonment was _ = : 
unjuſtifiable. | 66. 

Alſo if a Felony were done, yet if there were no juſt Cauſe of Suſpicion a Inſt, 591- 
either to arreſt or commit the Party, and the Mittimus be not in ſuch Form H. P. C. 109. 


u the Law requires, his Breaking of che Priſon cannot be Felony, becauſe But w_ 
; the Did 5 


v 32, 
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2 Hawk. P. the Lawſulneſs of the Impriſonment, in ſuch Caſe, depends wholly on the 
C. 12+5. Mittimus, which if it be not according to Law, the Impriſonment will have 
. nothing to ſupport it. | | 
3. Thar there muft be an actual Breaking, for the Words Felmice fregit 
590. Priſonam, which are neceſſary in every Indictment for this Offence, cannot 
Hale's P. C. be ſatisfied without ſome actual Force or Violence; and therefore if the 
— a Priſoner, without the Uſe of any violent Means, go out of the Priſon- 
P. C. 31. Doors, which he finds open by the Negligence or Conſent of the Gaoler, 
or if he eſcape through a Breach made by others without his Privity, he 
is guilty of a Miſdemeanor only, and not of Felony. 
Plow. 136. Nor will the Breaking of Priſon, which is neceſſitated by an inevitable 
2 Inſt, 590. Accident, happening without any Default of the Priſoner, as where the 
Hale's P. C. Priſon is fired by Lightning, or otherwiſe, without his Privity, and he 
108. breaks out to fave his Life, come within the Statute. 
Kkeilw. 8) a. Nor is it Felony to break a Priſon, unleſs the Priſoner eſcape. 


Hale's P. C. 4. That if the Impriſonment be for an Offence made capital by a ſubſe. 
208. quent Statute, the Breach of Priſon is as much within the AQ of 1 E. 2. fl. 2 
A ons as if the Offence had always been Felony ; but if the Offence for which a 
285. Man is committed, were but a Treſpaſs at the Time when he breaks the 
Priſon, and afterwards become Felony by Matter ſubſequent, as where one 
committed for having dangerouſly wounded a Man, who afterwards dies, 
breaks the Priſon, before he dies, the Fiction of Law, which to many Pur- 
poſes makes the Offence a Felony ab initio, ſhall not be carried ſo far as to 
make the Priſon-breach alfo a Felony, which at the Time when it was com- 
mitted was but a Miſdemeanor. be | 
But for this Alſo it ſeems the better Opinion, That if the Offence, for which the 
wide 2 Party was committed, be in Truth but a Treſpaſs, the calling it Felony in 
. Hawk. P. C. the Mittimus, will not make the Breaking of the Priſon amount to Felony ; 
320-7: and that on the other Side, if the Offence were in Truth a Capital one, the 
calling it a Treſpaſs in the Mittimus will not bring it within tke Statute ; 
for the Cauſe of the Impriſonment is what the Statute regards, and that is 
the Offence, which can neither be leſſened nor increaſed by a Miſtake in the 
+ But vide Mittimus + 


Hawk, for 
the Opinions differ, and he leaves it in doubt. 


2 Hawk. 5. That the Breach of Priſon by a Perſon attainted is within the Statute, 
P. C. 127- though his Crime. doth not now require any Judgment, becauſe it hath 
been given already, whereby he is out of the ſtrict Letter of the Statute, 
but clearly ſtill within the Meaning of the Words, 

2 Hawk. 6. That the Offence of breaking Priſon is but Felony, . whatſoever the 
P. C. 127. Crime were for which the Party was committed, unleſs his Intent were to 
favour the Eſcape of others alſo who were committed for Treaſon, for that 

will make him a Principal in the Treaſon. | 9 KS: 
2 Hawk. 7. That he that breaks Priſon may be proceeded againſt for ſuch Crime 
P. C. 127-8. before he be convicted of the Crime for which he is committed, hecauſe the 
Breach of Priſon is a diftin& independent Offence ; but the Sheriff's Re- 
turn of a Breach of Priſon is not a ſufficient Ground to arraign a Man with- 

odut an Indictment. 

* page 637 * 8. That it is not ſufficient to indict a Man generally for having feloni- 
Hale's P. C. oufly broken Priſon; but the Caſe muſt be ſet forth ſpecially, that it may 
109 appear that he was lawfully in Priſon, and for a capital Offence, 1 
9 {By the fat. 16 Gen. 2. c. 31. Aſſiſting Priſaners to eſcape from any 
| Gaol, although no Eſcape be actually made, in caſe ſuch Priſoners then 
were atrainted or convicted of Treaſon or any Felony, except petty Larceny, 
or lawfully committed to, or detained in Gaol for Treaſon, or any Felony 
except petty Larceny, expreſſed in the Warrant of Commitment, or De- 
tainer, is made Felony, and the Perſons aſſiſting, Ec. are to be _— 


2 Inſt. 589, 
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ed for ſeven Years; and in caſe ſuch Priſoners then were convicted of, 
committed to, or derained in any Gaol, for Petty Larceny, or other Crime 
not being Treaſon or Felony, expreſſed in the Warrant of Commitment, 
c. or then was in Gaol upon Proceſs for any Debt, Damages, Cc. 
amounting to 100 J. the Perſons aſſiſting, Ic. are adjudged guilty of a 
Miſdemeanor, for which they ſhall be liable to Fine and Impriſonment. . 

By ſeck. 2. of the ſame Statute, Any Perſon conveying any Diſguiſe, 
Inſtrument, or Arms, to help an Eſcape without the Knowledge of the 
Keeper, if the Priſoner be atrainted of Treaſon or Felony, or committed 
for Treaſon or Felony ; being thereof convicted, is deemed guilty of Fe- 
lony, and ſhall be tranſported for ſeven Years. Diſguiſe, Inſtrument, 
&c. given to any one detained for any leſs Crime, or for Debt, Damages, 
c. amounting to 100 J. the Offender being convicted, adjudged guilty of 
a Miſdemeanor for which he ſhall be fined and impriſoned. | 

The Profits of the Office of the Marſhal and the Warden of the Fleet, 
to be ſequeſtered to ſatisfy Eſcapes. 8 & 9g V. 3. cap. 27. —A Penalty 
of 500 J. on the Marſhal, &c. for a wilful Eſcape. Id. ſect. 4,——Pe- 
nalty of 500 J. on a Gaoler ſuffering Bankrupts to eſcape. 5 Geo. 2. cap. 


30. ſe. 18, 36.] 
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(A) Of the Gziginal, Continuance and ſeveral 
Pzoperties of this Cuſtom. 637. 


(B) The particular Caſes which have been ad⸗ 
judged relating to this Cuſtom. 642. 


(A) Of the Oziginal, Continuance and leveral 
Pꝛoperties of this Cuſtom. 


F the many Opinions concerning the Original of this Cuſtom the This Tenur® 
moſt probable ſeems to be, that it was firſt introduced bv the Roman is reckoned 


Clergy, and therefore propagated more extenſively in Kent, becauſe by the beſt 
there the Chriſtian Religion was firlt propagated. @— Antiquaries 
ſame with 


How this Property came to eſcape, and to reniain intire down to the Seld. Jan. 
People of Kent from their Saxon Anceſtors, is not agreed among the ſe- 429. 


the Saxon Bockland, which was Allodial and exempt from the Feudal Services. Somner 12, 35, 37. 


| Vor. II. Y y veral Cl 13. 


nnen d 


Tayler's Hiſ- veral Antiquarians ; ſome of them tell us, that the Kenti/imen came with 
tory of Ca- Boughs, and demanded their Cuſtoms to be confirmed by the Conqueror, or 
welkind 132, elſe reſolved to oppoſe his March; others reject that Story as a Monkiſh 
£0 12. Fable, and think the Kenti/Aamen ſubmitted, and that the Cuitom came with 
Odo, Biſhop of Bayeux, from Normandy ; which hath leſs Probability, con- 
ſidering the many Exemptions of the Kentiſi Lands from feudal Slaveries, 
Probably, notwithſtanding the Rejecting this Story as to the Oppoſition 
of the Conqueror with Arms, it might thus far be true, that they came 
with their Boughs to ſubmit themſelves to him on his firſt Entry, and might 
Petition for the Eſtabliſhment of their Rights and Cuftoms ; and the Con- 
queror, who was a very Politick Prince, might, to gam Reputation with his 
new People, ſhew this Inſtance of his Clemency z which feems the more 
probable, becauſe the Monks, the Hiſtorians of thoſe Times, drop the 
Story, and we all know they have not been at all favourable to his Cha- 
rater ; and the Romantick Part of the Story might be invented by Spot, to 
aggrandize his own Monaſtery. 
*Page638 * The firſt Quality of this Land was, that it was alienable, without any 
Their Licence,, according to the true Nature of the Roman Patrimonial Property, 
Grants were and very different from the Feudal Servitude. | 
likewiſe Pa- 
trimonial, in Nature of the Contracts in the Reman Law, and without any Feudal Words or Re- 
ſervation of Tenure. Somner 88. 


Lamb. 610, The next Property is, that theſe Lands are not ſorfeitable for Felony, 
611. but for Treaſon they are ; for the Feudal Forfeitures only held in Lands 
where there were Tenures, and not in the Allodial Property ; and the Al- 
lodial Property was only forfeitable, according to the Reman Civil Law, for 
the Crimen Leſe Majeſtatis; and therefore the Clergy, that were Judges 
with the Earl, never allowed this Land to be forfeited but for the Crime 
of High Treaſon ; but ſubfequent Statutes comprehend Gavelkind, be- 
cauſe ſuch Laws extend to the whole Land of the Kingdom, unleſs Gavel- 
kind were excepted ; but if a Man be outlawed, or abjure the Realm for 
Felony, + he ſhall forfeit his Lands in Gavelkind, and his Wife her Dower 
Bro. Tit, in them; and though the Strictneſs in whick the Cuftom is to be taken, 
Cufem 54. becauſe derogatory from the Common Law, is ufually given as a Reaſon 
650-09 ogy for this Conſtruction, yet the true Reaſon is, that Outlawry and Abjuring 
ent, be. the Realm are Puniſhments introduced firce the Conqueſt, and conſequent- 
longing to ly ſince the Efabliſhment of Gavelkind in Kent, and therefore like other 


Felons, to new Laws ſhall extend to that Cuſtom. 
revert to the 


Heir after the Year and Day, 17 E. 2. ſt. 1. c. 1G, IT outlawed or abpured, the Cuftom does 
not prevail, Dyer 310, b. in Marg ine. 


Lamb, 611, Where any Tenant died, his Heir within Age, might and did commit 
mags bag, the Guardianſhip to the next Relation in the Court of Juſtice within 
* whoſe Juriſdiction the Land was; but the Eord was bound on all Oc+ 
cCaſions to call him to an Account, and if he did not fee that the Ac- 
counts were fair, the Lord himſelf was bound to anſwer it. This Pro- 

vince the Chancellor hath taken from inferior Courts fince the Conqueſt, 

only in Kent, where theſe Cuſtoms are continued; but the Cuſtom is not 

uſed even in Kent to this Day, becauſe the Lords in giving Tutors do it 

at their own Peril in the Aocount, and therefore every Man thinks it dan- 

gerous to intermeddle. | 

bamb. 624. The Infant at fifteen was reckoned at full * fell for Money; this 
they undoubtedly took from the Civil Law, which reckons fourteen the 

Alas Pabertatis ; for they reckoned, that though the Infant had ended his 
Years of Guardianſhip at fourteen, yet he might not have compleated his 


Account 


6 


Account with his Guardian till the Age of fiſteen, and that was eſteemed 
to be the Age when he was compleatly out of Guardianſhip. 

This Guardian appointed by the Lord is to have the ſame Allowance, and Lamb. 
no other, with the Guardian in Socage at Common Law, and is ſubject to 
the Account of the Heir for his Receipts, and to the Diſtreſs of the Lord 
ſor the ſame Cauſe. 

The Liberty of ſelling was allowed at the Age of fifteen for the Conve- Lamb. 625. 
nience and Neceſſity of Commerce, which in theſe ſmall divided Shares was And. 193. 
abſolutely neceſſary ; yet it was allowed under ſuch Limitations and Re- 
ſtrictions, that the Infant could not be wronged gr impoſed upon; there- 
fore an Infant that ſells muſt have a valuable Conſideration, becauſe other- 
wiſe it is a plain Sign that the Infant was defrauded. If a Woman fold at 
the Age of fifteen cauſa Matrimonii prelocuti, this was a good Conveyance 
for Marriage was reckoned to be a good and ſufficient Conſideration. 

It muſt paſs by Feoffment, and the Livery upon the Feoffment muſt 
be made by the Infant in Perſon, becauſe an Infant cannot appoint an 
Attorney by the Common Law; and fince the expreſs Words of the 
* Cuſtom do not derogate from the Common Law in that Point, an equi-*Page 639 
table Conſtruction ſhall not be admitted to make it derogate, for all Cuſ- Lamb. 628. 


toms are to be conſtrued ſtrictly. Whether the 
Ceremuny 


of Livery was ever annexed to thoſe Allodial Grants in the Saxon Times, or whether it came in 
with the Feudal Grants, ſeems doubtful ; yet if the Lands did formerly paſs by a Grant, when 
the other Way of Conveyance was introduced, they always paſſed them by Feoffment, as the moſt 
ſolemn Manner; for ſubſequent Laws having made that ſolemn Ceremony before the Men of 
the Country abſolutely neceſſary to convey Land, the Ceremony paſt without DiſtinQion into the 
Being of this Cuſtom, and ſo it hath always, I ſuppoſe, continued ever ſince the Norman Times; 
but it hath been doubted, whether a Leaſe and Releaſe will not be a good Sale, as amounting to 
a Feoffment. 9 Co, 76. Rol. Abr. 568, Lamb, 625. 


This Cuſtom, like all others that are derozatory from the Common Law, Rol. Abr. 
is to be conſtrued ſtrictly; becauſe as far as the particular Cuſtom hath not 568. 
derogated from the Law, the general Cuſtom of the whole Kingdom ought 
to prevail; and we are not to preſume that the particular Cuſtom goes far- 
ther than by notorious Facts may appear; therefore in this Caſe, if an In- 
fant in Gavelkind be diſſeiſed, and releaſe to his Diſſeiſor, or releaſe to a 
Diſcontinuee, it is not within the Cuſtom, and therefore void; ſo if he make 
a Feoffment with Warranty, the Warranty is not comprehended within the 
Cuſtom, and fo void ; for the Cuſtom reaches no farther than a Conveyance 
by a naked Feoffment. 

It muſt be Lands in Poſſeſſion, and not in Reverſion or Remainder ; be- pena), 33. 
cauſe the true Value of a Reverſion or Remainder cannot be known or com- pl. 52. 
puted, and therefore the greater Need of more than ordinary Diſcretion in Lanib. 627. 
ſuch a Caſe, which is not found in Infants ; beſides, a Reverſion or Re- 
mainder could not be immemorial ; and therefore the Cuſtom could not be 
thereunto appendant, becauſe the immemorial Cuſtoms only were confirmed 
by the Conqueror; ſo that ſince the Norman Conqueſt ſuch a Sale cannot 
be adjudged legal. 

It muſt be Land coming by Deſcent, and not by Purchaſe, becauſe the gend 33. 
Infant's Purchaſe could not be a ſubject Matter for the Cuſtom ; for the Con- pl. 52. 
queror muſt, as is ſaid, be preſumed to confirm nothing but a Privilege that -4mb. 627, 
is immemorial ; therefore it muſt be governed by the general Laws of the 
Kingdom. 

An Infant in Gavelkind ſhall have his Age, and all other Privileges of the Rol. Abr. 
Infant at Common Law, becauſe though he hath the Privilege of Alienation 144. 
at fifreen, yet that doth not take from him any Privilege he had before at 
the Common Law. | 

As to the Geld, or Alladial Rent, that was reſerved upon the Lands, the Lamb. 6:2. 
Lord might diſtrain, having the ſame Privilege for his Rent az when the 

Yy 2 Tenant 
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Tenant held it in Modum Beneficii ; ſor though the Lord parted with the 
Lands, vert the Rent ſtill remained to be the Lord's as it was before, and 
therefore he had it for the ſame Remedy as all other Perſons had for Rents 
reſerved out of Feudal Lands; but if the Land lay fallow, ànd did nut 
afford the Lord his Rent, the Lord after ſuch Ceſſing of his Tenant ovght, 
by Award of his three Weeks Court, to ſeek whether there were Diſtreſe to 
anſwer his Rent, and this Award of the Court ought to be executed in the 
Preſence of good Witneſſes ; and the fame ought to be renewed for three 
Courts, till the fourth Court, and in the fourth Court it ſhall be awarded, 
that the Lord ſhalt take the Tencments into his Hands as a Diſtreſs or 
Pledge for the Rents and Services, and ſhall detain then for a Year and a 
Day without manuring them ; within which Tine, if the Tenant come and 
make Agreement with the Lord for his Arrears, he ſhall take the Lands 
into his Hands again; but if he come not within that Space, the Lord 
ought openly to declare all his Proceedings to the County-Court, which 
being done likewiſe at his own Court next following, the Land ſhall be 
finally awarded to him. 

Lamb. 629. We come now to the Deſcent to all the Children, which runs through 
all the Lands in Kent, and it is probable that all Boxklands in England 
were thus partible, though it further happened, that all the Lands in Kent 
were all Allodial without Villain, and for the moſt part without Copy- 
hold ; for it is a ſufficient Plea in Villemge to ſay, that the Defendant's 
Father was born in Kent, though not to ſay, that the Party himſelf was 

page 640 * born there; becauſe for the Father to be born is a Suppoſition that the De- 
ſendant could by no Means be a Villain, that being a Country totally free; 
it is probable that this happened, becauſe they made all their Slaves Allo- 
dial Proprietors, Kent being, by Reaſon of the Cinque Forts, a Trading 
Country; and they were better pleaſed with the Rent, than if they had 
their Work in Specie; and this Country being untouched by the Conquer- 

odr, there could be no Villains. 

*eld. Jur. of As to the Deſcent, that was, it ſeems, introduced' by the Notions of the 

2wtettares Clergy from the Roman Law, where all the Land was equally divided among 

26, the Children and next Relations; ſo are the Laws of the Confeſſor. 

Co, Lit, 10, But there is a great Difference between the Deſeent of Gavelkind Land 

Limb. 607. and the Words of Purchaſe of the ſame Land; for if a Remainder be li- 

Hob. 31. mited to the right Heir of J. S. the Heir at Common Law ſhall take it, 
and not the Heirs in Gavelkind; the Reaſon is, becauſe this Remainder 
being newly created could not be reckoned to be within the old Cuſtom ; 
for the Confirmation of the Conqueror was on y to the old Privileges, by 
which the Land had been enjoyed, and not to make Expoſition of any 
Grant afterwards ariſing. | 

14 f. 8. 9. But as to Lands deſcending, the Cuſtom is the Law of the Place, and 

26 H. 8, 4. cannot be altered but by Act of Parliament, for being the ancient Sax9z 

Ney 15. Law, ard ſtill continuing under the Normans, it cannot be altered but by 
the Legiſſature; thereſore if Lands eſcheat to the Crown, and be enjoyed 
in ſeveral Deſcents, and be after granted out by the King in Knights Ser- 
vice, yet they deſcend in Gavelkind, for the Law of the Place cannot be 
controuled by the King's Charter. 

Mad, 96, The Gabel or Rent iſſuing out of any Gavelkind Land ſhall enſue the 

9”, Randal Nature of the Land ; for the Conqueror confirming the Privileges relating 

ver. /en*ing. to the Land, doth confirm alſo the Privileges relating to the Tribute or Rent, 

3 1 which is but the Profits of it. From hence, ſince the Rent deſcends in the 

1.2% fame Manner the Land did, it follows that all Rents iſſuing out of ſuch 

2 Lev, $9, Lands ſhall deſcend in Gavelkind, nor is there any Difference, that can be 


2 Danv. Aor, 

549- pl. 5. 2 Rol. Abr. 730, pl. 6, Noy 15. Cro, Car, 4112 Cro. Jac, 496. 8 Mod: 
288. 10 Mod, 417. 11 Mod. 160, 2 Ld, Raym, 1024, 1292, Will. Rep. 64, 475. 3 
W:1!, Rep. 63. See 2 Panv. Abr. 548. Hard, 325. Sid. 135. Raym, 59, 76. Lev. 80. 


well 
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well conceived, between a Rent-Service and a Rent-Charge in this Caſe ; 
and it has been adjudged accordingly, that a Rent-Charge, granted out of 
Gavelkind Land, ſhall deſcend according to the Rules of Deſcent in chat 
Cuſtom, becauſe it is Part of the Profits of the Land, and iſſues out of the 
Land, and fo ſhall ſubmit to thoſe Rules which govern the Land out of 
which it ſprings. 

For a Condition broken, the Heir at Law ſhall enter, becauſe the Con- Lamb. 608 
dition is a Thing of new Creation, and altogether collateral to the Land, Co. Lit. 11. 
being not in any Manner like the Rent, which is Part of the Profits of the 12+ 
Land itſelf ; bur when the eldeſt Son hath entered for the Condition broken, 
the younger Children ſhall enjoy the Land with him; and the Reaſon is, 
becauſe the eldeſt Son is in of the old Eſtate, which is ſtill under the Con- 
trol and Direction of the Cuſtom. 

Touching the Manner of Deſcent, it is firſt to Male Children, then to Lit. Sec. 
the Female, then to Collateral Relations; and the Deſcent had, after the 210. 
Manner of the Civil Law, Regard to the Stirpes ; and therefore, if the ©: Lit. 
eldeſt Son had Iſſue a Daughter, jhe ſhould inherit her Father's Share with 14840. 608. 
the younger Sons. 

As to Warranty, and its Manner of affecting Heirs in Gavelkind, the Hob. 31. 
Law ſtands thus; if a Man enfeoffs another of Lands with Warranty, Co. Lit. 
and dies, leaving Iſſue ſeveral Sons, and Lands in Gavelkind to deſcend 376. 4. b. 
to them, the Warranty ſhall deſcend only on the eldeſt Son, as Heir 
at Common Law; for Warranty being a Covenant diſtind from and 
Lollateral to Lands, it could not come under the Character and De- 
nomination of Privileges belonging to Lands which the Conqueror con- 
firmed, and therefore muſt be governed by the Rules of Common Law, 
which will carry it to the Heirs at Common Law.; however, in this Caſe, 
* if the Feoffee is impleaded, he may vouch all the Heirs in Gavelkind, that « 
he may have the full Benefit of his Warranty; and that their Lands being 
{ſubject to the Warranty, they may be called in to the Defence, that they 
may not loſe their Lands without being concerned in the Defence againſt 
the oppoſite Title; but in this Caſe the Feoffee may, if he pleaſes, vouch 
only the Heir at Common Law, as the Perſon on whom the Warranty de- 
ſcends ; ſo that it is left to his Choice, either to vouch all the Heirs by the 
Cuſtom, that he may recover in Value from them all, or only vouch the 
Heir at Common Law. | 

But the great Quſtion is, in caſe all the Heirs are vouched, and the Co. Lit. 
Heir at Common Law happens to have nothing at the Time of the 376. b. 
Voucher, ſo that the Recovery in Value lies upon the younger Brothers, 
who in ſach Caſe ſhali deraign the Warranty Paramount, and recover the 
Recompence in Value. Some have been of Opinion, that as they are 
vouched together, they ſhall all vouch over, and that the Recompence in 
Value ſhall enure according to the Loſs. | 

Others have held, that it is againſt the Maxim in Law, that they whe 
are not Heirs to the Warranty ſhould join in Voucher, or take Benefit of a 
Waranty which did not deſcend to them; and therefore the Heir at Com- 
mon Law only on whom the Warranty deſcended, ſhall deraign it, and 
recover in Value; but this is denied to be Law on the other Side; for by Co. Lit. 
the Rule of Law, the Vouchee ſhall never ſue to have Execution in Value 376. b. 
till Execution is ſued againſt him, and therefore he cannot have Execution in 
Value; they urge farther, it would be contrary to the Rules of Reaſon, and 
Equity, that the Heir at Common Law thould have all the Benefit, while 
the Special Heirs ſuſtain all the Loſs ; and to ſtrengthen this Opinion, my 
Lord Coke adds, that the Reaſon given in the Books, why the Special 
Heirs thould not be vouched only, is, becauſe if they only were vouched, 
they would loſe the Benefit of the Warranty Paramount ; and * 

| ir 
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Heir at Common Law, ſhall be called upon with the Reſt, that they may 


all deraign the Warranty Paramount; but Q, 
Lamb. 668, The eldeſt Son is only rebutted by the Warranty; for a Warranty being 
Co, Lit. 27. a Covenant diſtinct from Lands, the Confirmation of the Conqueror, which 
* Eliz related only to Lands, and the Privileges belonging to Lands, could not 
1. extend to it; fo that in its Deſcent it muſt be directed by the Rules of the 
Leon. 112. Common Law, and ſo go to the eldeſt Son and bind him. 


I. 154. But 
D. 2 in the laſt of theſe Books there is a Caſe to this Effect: A Formedin in Deſcender was 
brought by three Sons of Lands in Gavelkind, and the Warranty of rheir Anceſtor was pleaded 
againſt them in Bar; upon which they were at Iſſue, if Aſſets by Deſcent ; and it was found by 
ſpecial Verdict, that the Father of the Demandants was ſeiſed in Fee of Lands in Gavelkind, and 
deviſcd them to the Demandants, and to their Heirs, equally to be divided among them; and 
the Court was of Opinion, that they were in as Purchaſers by the Deviſe, and conſequently that 
the Lands were not Aſſets; ſo that in this Caſe the Rebutter of all the Sons, and not of the Heir at 


Law only, was admitred, 


Lamb. 615, By the Cuſtom of Gavelkind, a Huſband, after the Deceaſe of his Wife, 
Co. Lit. 50. js to have a Moiety of ſuch Gavelkind Land whereof his Wife had an 
3, 111: 2+ Eftate of Inheritance, whether he had Ifſue by her or not, which he is to 
hold without committing Waſte, and the like, as in Tenancy by the Cur- 
teſy, as long as he continues unmarried. | 
Cro. Eliz, Likewiſe the Wife, by the ſame Cuſtom, is to have, after the Death of 
s. her Huſband, a Moiety of his Inheritance in Gavelkind, to hold as long as 
me 5: ſhe continues unmarried and chaſte, the Preſumption of her Chaſtity to con- 
Rot. Ab, tinue till ſhe can be proved to have been delivered of a Child got during her 
558. Widowhood. + 0 
+ Women | | 
for being incontinent, or marrying, loſe their Dower, 17 E. 2. c. 16, 


Bavil. 91. A Woman cannot wave this Dower, and claim her Dower at Common 

Leon, 83. Law ; for where Gavelkind is the Lex hci, it muſt govern the Property of 
the Place ; and all Controverſies concernings Lands, where ſuch Law ob- 
tains, muſt be determined with a ſtrict Regard to the Cuſtoms which are 
annexed to ſuch Law ; for if ſuch Law and its Cuſtoms are not made the 

Page 642 » Rules to decide the Differences by, that ariſe within the Precinct where 
they obtain, they are not che Law there. 

Lamb, 618, Lambert is of Opinion, that a legal Seifin of Lands in Gavelkind in a 

619, Huſband will not intitle a Wife to Dower, as it will of an Inheritance at 
Common Law, but that an actual Seiſin is required; and he founds his 
Opinion on the Words of the Kent;/A4 Cuſtom, which he hath placed in the 
larter End of his Book ; the Words are theſe, that a Woman ſhall be 
endowed des tenements dont ſon baron moruſt ſeiſe & weſtu ; which Word weſtu, 
in his Opinion, muſt mean an actual Seifin ; and conſequently, ſince Cuſ- 
toms derogatory from the Common Law muſt receive a ſevere Conſtruction, 
a Wite will not be received to claim her Dower in Gavelkind without ſuch 

& In general Seiſin of the Huſband. $ | 


a Wife ſhall | 
be endowed where the Huſband had a Seiſin in Law, Co. Lit, 31. a, Therefore gu, as to Ga- 


velkind Land ? 


Cro. Eliz, All Gavelkind Land is deviſeable, for the Allodial Property doth follow 
551, 562. the Rules of the Civil Law, which permits any Perſon to make his Will, 
_—_ the and to diſpoſe of his Eftate ; and this Notion the Clergy ſeem to have 
Words or brought over into all thoſe Allodial Poſſeſſions, and the Cuſtom hath con- 
the Statute dinued ever fince. 

ot Frauds, 


29 Car. 2. c. 3. ſ. 5, the Deviſe of theſe, as cf other Lands, muſt be in Writing. 
All 


C 


All the Children ſhall join in a Writ of Attaint, and in a Writ of Error 
touching the Gavelkind Lands; for ſince they have a joint Title, they are 
to join in all Actions for the Recovery of their Rights. 
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(B) The particular Caſes which have been adjudged 
relating to this Cuſtom. 


N Dower brought by a Huſband and Wife, the Defendant pleads, that Leon. 133. 
| the Land, of which Dower is demanded, is of the Nature of Gavelkind ; Pl. S2. 

and that the Cuſtom is in Land of ſuch Nature to endow the Wiſe of a 

Moiety Tenendum guamdiu nan maritata remanſerit, & non aliter ; upon which 

the Demandants demurred, and Judgment was given againſt them, becauſe 

the Cuſtom is well pleaded againft the Dower in the Affirmative, with the 

Negative © non aliter, and is confeſſed by the Demurrer ; and therefore the 

Feme cannot be endowed contrary to the Cuſtom ſo expreſsly allowed. 

If a Man ſeiſed of Lands in Gavelkind give or deviſe them to a Man Co, Lit. 27, 
and his eldeſt Heirs, this does not alter the cuſtomary Inheritance, or hin- 4. 
der the Deſcent, according to the Rules in Gavelkind, for that can be only 
done by Act of Parliament. 

IF Lands in Gavelkind deſcend to the King and his Brother, the King Plow. 205. 
ſhall take one Moiety, and his Brother the other; but if the King dies, his Co. Lit. 15. 
Moiety ſhall deſcend to his eldeſt Son, and not according to the Rules of 
Deſcent in Gavelkind ; for the King was ſeiſed of his Motety Jure Cronæ, 
therefore it thall attend the Crown, and conſequently go to the eldeſt Son. 

A. ſeiſed of Lands in Gavelkind had Ifſue three Sons, and deviſed Part to Moor 864. 
one, Part to another, and another Part to a third; and appointed by his Spart ver. 
Will, that if any of them died without Ifſue, that the other ſhould be his Purnall. 
Heir; and it was adjudged, that each of them had an Eſtate-tail by Impli- 
cation, by that Part of the Will, at if any of them died without Iſſue, the 
ether, &c. and likewiſe that the Word Heir makes a Fee- ſimple in that Part 
that defcends to the Survivor, upon the Death of the Reſt without Ifſue. 

A Man ſeiſed of Land in Gavelkind makes a Feoffment to the Uſe of * Page 643 
himſelf and his Wife in Tail, the Remainder to his right Heirs, the Word Bro. Tit. 
Heirs in the Remainder is a Word of Limitation, and not of Purchaſe ; CH (1). 
and therefore the Remainder ſha]l deſcend according to the Cuſtom of 


Gave lkind. Þ | 
1 See imfre, 
644. n. different in caſe of an executory Deviſe. 


Lands in Kent were diſgavelled + (by 31 H. 8. cap. 3. and a private AQ Raym. 59, 
made 2 U 3 E. 6.) to all Intents, Conſtructions and Purpoſes whatſoever ; 76, 77. 
and that & ſhould deſcend as Lands at Common Law, any Cuſtom to 1 Sid, 77, 
the contrary notwithſtanding; and the Queſtion was, whether theſe Lands 112 
loſt by theſe Statutes all their other Qualities or Cuſtoms belonging to | ang? 788 
Gavelkind, as well as their Partibility; and reſolved that they loſe only Hard. 32 hs 


their Partibility. + 'Tis ſup- 
poſed there 


is not any one Eftate in the County of Ker, that can be proved to be diſgavelled, the Lands that 
originally were diſgavelled by theſe Statutes, not having ſufficiently deſcribed them, ſo as that 


they may be known at this Day, 


For firſt, theſe Acts were made at the Petition of thoſe Gentlemen 
whoſe Lands were diſgavelled, to prevent the Extinction of cheir Families 
by the frequent Diviſions of thoſe Lands ; therefore it is to be preſumed, 


chat the Legiſlature intended only to deſtroy Partibility, as that Fon the 
om 
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Cuſtom which tended to the Crumbling of Families; and not thoſe other 
beneficial Cuſtoms annexed to ſuch Lands in Kent, ſuch as Deviſing, For. 
feiture for Treaſon only, Ec. 
2. To expound this private Act of the 2 C3 E. 6. literally in the 
Clauſe, (that they fhould be as Lands at Common Law to all Intents and 
Purpoſes) would take away all Manner of Power of deviſing thoſe Lands, 
far Lands at Common Law were not deviſeable ; and this Act being ſub- 
ſequent to 32 H. 8. cap. 1. and 34 & 35 H. 8. cap. 5. of Wills, muſt re- 
peal them, and conſequently prevent all future Devites ; but this Reſtraint 
cannot be intended to be within the View of the Petitioners, nor of the 
Legiſlature that framed the Act upon the Petition. 
Sid. 137. 3. Though in the Beginning of the Clauſe the Words to all Intents and 
Raym, 59, Purpoſes, &c. are large, yet they are reſtrained by the laſt Words of the 
77. Clauſe, wiz. that they ſhould deſcend as Lands at Common Law, and con- 
ſequently the Cuſtom of Partibility is only deftroyed ; moreover it is ve 
much to be doubred, whether the Power of deviſing, and the other Quali- 
ties annexed to the Partible Lands in Kent, be eſſential to Gavelkind ; for 
the Cuſtom of Gavelkind prevails in other Countries beſides Kent ; and yet 
it may be very much queſtioned, whether the Gavelkind of Kent, and that 
in other Countries, agree in any Thing but the Manner of Deſcent ; and if 
this Doubt may be admitted, then thoſe extraordinary Cuſtoms in Kent 
cannot be extiuguithed in a Statute, without particular Words for that 


Purpoſe. —_—_ | 
Sid. 128. To illuſtrate this Point farther, it will be neceſſary to take Notice, that it 
* Car. is ſufficient for any ane, who will intitle himſelf by the Cuſtom of Gayel- 
562. 


a kind, to plead that the Land is in Kent, and of the Nature of Gavelkind, 
Brown ver, Without pleading the Cuſtom ſpecially ; but if any one will plead the 
Brees, Cuſtom of deviſing, or of having a Moiety as Tenant by the Curteſy, or 
Lamb. 595. in Dower, he muſt plead the Cuſtom ſpecially, and nat in that general 

Manner he may plead Gavelkind ; and the Reaſon of this Difference ſeems 

to be this, That Gavelkind in Kent is the geneaal Law of the Place,: and 
1 no particular Cuſtom; and therefore when it is generally alledged, the 
Kent are Court ſhall take Notice of it as of a Law that prevails in a conſiderable Part 
preſumed to of the Kingdom; but as for the other Cuſtoms, they are not an eſſential 
be in Gavel- Part of Gavelkind, and ſo are not laid before a Court upon a general Flcad- 
e be. ing of Gavelkind, but require a particular Manner of Pleading them, as 
— 3 all other private Cuſtoms do which are derogatory to the Laws of the King- 
poſſible now dom, that the Judges may be apprized of them, and where they obtain, and 


to ſhew to a ſo give their Decitions with Regard to them. 
Certainty 


what Lands were diſgavelled 0 


* P:ge644 »Heirs in Gavelkind ſhall make Partition as Parceners, and a Writ of 
Co, Lit. 175. Partition lies between them as it does between Parceners ; and in the 
Pp. © Sea Declaration upon ſuch Writ the Cuſtom muſt be mentioned; as to tay, 
265, that the Land is of the Cuſtom of Garelkind, but they need not preſcribe z 
| ſor though the Cuſtom, as different. from the gereral Law of the Kingdom, 
muſt be taken Notice of to the Judges, yet there is no Neceſſity for pre- 
ſeribing, becauſe it is Lex /oc1, | 
2 Ld. Raym, A. ſeiſed of Gavelkind has three Sons, B. C. and D. D. dies, leaving a 
102 5, Daughier E. and then A. dies, E. ſhall inherit D.'s Part. 
; {Ita Man deviſes Gavelkind Lands to "Truſtees, and direQs them to 
convey them to the Ule of Eis Daughter for Life, for her ſole Uſe, and 
after her Death in Truſt for the Heirs of her Body for ever; the Lands 
ſhall go according to the Rules of the Common Law, and not according 
to the Cuſtom of Gavelkind, this being an executory Deviſe. Roberts v. 
Dixwell. M. 1738. 1 Athyns 609. — Vide ante 643, difierent in caſe of 
Limitation of Remainder by Feuftmens.] 
| GRANTS. 
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Advowſons, Rents, Commons, Reverſions, &c, which are there- a. 332. a. 


2 Word Grant is regularly applied to Things Incorporeal, ſuch as Co. Lit. 153. 


fore ſaid to lie in Grant, and not in (a) Livery, becauſe they can- . _ 
not paſs from one to another without () Deed. zn — 
; and not in 


Preſcription, & vice werſa, vide Dav. 13. (5) That a Rent granted by one Coparcener to 
another, for Equality of Partition is good without Deed, becauſe they don't claim from each 
other, but as making one Heir to their Anceſtor, Co. Lit. 169. a. 


On this Difference between Things Corporeal and Incorporeal, it hath Lit. Sect. 
been held, that there can be no Diſcontinuance of Things which lie in 627. 
Grant; and therefore if Tenant in Tail of a Rent, Advowſon, Common, Oo. Lit. 327. 
or Remainder, or Reverſion expectant on a Freehold, make a Grant by 3 Co. 85. 
Deed or Fine, or diſſeiſe the Tenant of the Land out of which the Rent is Leon. 111. 
iſſuing, whereof he is ſeiſed in Tail, and make a Feoffment with Warranty, & vide 
that theſe Acts work no Diſcontinuance of the Intail, ſor nothing paſſes but 2 And. 110. 
during the Life of Tenant in Tail, which is lawful. | | 

Alſo of Things which may be transferred without the Notoriety of Co. Lit. 
Livery and Seiſin, ſuch as Rents, Advowſons, Ic. which lie in Grant, a 233. b. 
Man cannot by any Diſpoſition or Act in pais forfeit them; and therefore * Co. 45. 4. 
if a Man ſeiſed of a Rent, Advowſon or Common for Life, grants them 
by Deed to another in Fee, this is no Forfeiture, for this can be no way 
prejudicial to him in Reverſion, becauſe, ſhould the Grantee claim an Eſtate 
in Fee, he can make no Title without the original Grant made to his 
Grantor, by which it muſt appear what Intereſt he had, and conſequently 
what Eſtate he could convey ; and ſo the Grantee, notwithſtanding the 
Grant in Fee, can claim no larger Eſtate than his Grantor had Power to 
make, and ſo he in Reverſion can receive no Prejudice, 

So there can be no Occupant of Things which lie in Grant, and which co, Lit. 471. 
cannot paſs without Deed, as Rents, Ec. becauſe theſe Things having b. 
no natural Exiſtence, but conſiſling purely in the Agreement, and de- 2 Rol. Abr. 
pending on the Inſtitution of the Society for their Being, no Man can 2 Aſs 
enter to poſſeſs them; beſides, as theſe Things are framed, and have 29, 902. 
their Exiſtence by the Municipal Laws of the Nation; ſo thoſe Laws Vaugh. 199. 
have eſtabliſhed the Solemnity of a Deed to transfer them ; from whence 
it follows, that ſince no Man can make himſelf a Title ro thoſe 
Things without Deed, whoever claims them, muſt ſhew he is a Party to *Page 645 
= Deed before he can derive himfelf a Title to the Things contained in 
the Deed. 


But for the better Underſtanding of this Head we ſhall conſider, 


(A) That Perſons map make good Gzants. 646. 
And herein, 


1. Of Grants by Corporations. 646. 
2. Of Grants by Eccleſiaſtical Perſons, 646. 
3. Of 


# 


C 


3. Of Grants by Infants. 647. 

4. Of Grants by Feme Coverts. 648. 

5. Of Grants by Ideots and Perſons of Inſane Memo. 
mory. 649. 

6. Of Grants by Perſons under Dureſs. 649. 


(B) What Perſons map take by Gzant. 650. 
(C) What Name oz Deſcription of the Gzantoz, 
oz the Gzantee, will make the Gzant certain 
enough, 651. 
D) Ot what Intereſt in the Gzantoz he map dil⸗ 
poſe. 654. | 
And herein, 


i. Where by Reaſon of Maintenance a Thing cannot 
be granted or aſſigned over. 654. 

2. Where the Grantor muſt have the abſolute Pro- 
perty, ſo that the Grant be not to the Prejudice of 
a third Perſon. 655. 

3- Whether a bare Right or Poſſibility may be grant- 
ed or aſſigned over. 656. 

4. What Seiſin or Poſſeſſion in the Grantor will ena- 
ble him to grant it over. 658. 5 

5. Where the Grantor's Right, being joined with a 
Truſt or Confidence, is incapable of being grant- 
ed or aſſigned over. 658. 


(E) What Ceremony is requiſite to the Perfection 
of a Gzant ; and herein, of the Neceſſity of a 
Deed. 659, 

(F) What Wozdg are ſufficient to create a good 
Gzant. 660. 

(G) Where a Thing ſhall be ſaid to paſs by Gzant, 

oz ſome other Convepance. 661. 

(H) Where Gzants fhall be ſaid to be good, oz 

void, foz Incertaintp. 661. | 
And herein, 
1. What ſhall be a ſufficient Deſcription of the Thing 


gone notwithſtanding any Miſrecital thereof. 

661. 

2. Where a Defect in the Deſcription may be aided 
by Relation to a Thing certain. 663. 

3. Where by an Election given to the Grantee, he 
may reduce an uncertain Grant to a Certainty. 664. 


(1) How Gzants are to be expounded, 665. 


And herein, 


1. How to be conſtrued where there appears a Re- 
pugnancy in the Words. 665. 
2, Where 
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* 2, Where the Premiſſes differ from the Habendum, *Page 646 
and therein how far the Habendum may enlarge or 
abridge the Grant in the Premiſſes. 667. 

3. How the Words of a Grant are to be conſtrued as 
to the Things intended to be granted. 667. 

4. Where a Thing ſhall be ſaid to paſs as appendant, 
appurtenant, or incident, 669. | 

5, What Eſtate or Intereſt ſhall be ſaid to be grant- 
ed, 670. 

6. At what Time the Thing granted becomes veſted, 
and when the Grantee muſt take the ſame. 671. 


_— — 


(A) That Perſons map make good Gzants: And 


herein, 


1. Of Grants by Corporations. 


Orporations Aggregate, although they be inviſible, and exiſt only in But for this 
(: Suppoſition and Intendment of Law, yet are they capable of making vide Tit. 
Grants and parting with their Poſſeſſions. Corporations, 

But a Dean without the Chapter, a Mayor without his Commonalty, the 21 E. 4. 12. 
Mafter of a College or Hoſpital without his Fellows, cannot grant or make Moor 51. 
any Contract that will bind the Corporation. Perk. Set. 


31 32. 


2. Of Grants by Eccleſiaſtical Perſons. 


The Grants of all dead Perſons in Law, as Monks, Friars, Canons pro- perk. Sec. 3. 
feſſed, and ſuch like religious Perſons, were always held void. | 

But it ſeems that by the Common Law, Deans and Chapters, Maſters comp. In- 
and Fellows of Colleges, Maſters and Brethren of Hoſpitals and ſuch like cumb. 415. 
Corporations Aggregate of many, might of themſelves alone, without the 
Conſent or Confirmation of any, have made long Leaſes for Lives or Years, 
or Gifts in Tail, or Eſtates in Fee to others of their Poſſeſſions, at their 
Wills and Pleaſure. | 

So Biſhops, Deans, Ec. ſeiſed in the Right of their Biſhopricks, Deane- Comp. In- 
nies, &c. ſo Archdeacons, Prebends, Parſons, Vicars, c. with the Con- cumb. 415. 
ſent and Confirmations of others, might grant their Poſſeſſions in the ſame 
Manner as other Aggregate Corporations. 

But now by the Statutes of 1 Eliz. cap. 19. and 13 Elz. cap. 10. all 
Gifts, Grants, Feoffinents, or other Conveyance by Biſhops, Maſters, and 74 theſe 
Fellows of Colleges, Deans and Chapters, Ec. are void, except Leaſes for Statutes and 


the Term of twenty one Years or three Lives, being made conformable to oO * x 
the Rules preſcribed by theſe Statures, them, Tit. 


Leaſes and 
Terms for Tears. 


If a Perſon obtain a Grant to build Houſes on Church or College Land, Hetley 57. 
and this is confirmed (where Confirmation is neceſſary) ; this Grant makes 
no Alienation, but 1s only as a Licence or Covenant; for the Soil remains 
in the Grantor, and ſo by Conſequence the Houſes are alſo in him. 

Eccleſiaſtical Perſons ſeiſed of Advowſons in Right of their Churches, Co.. Bed. 


are reſtrained from alienating the ſame, or granting the next or other j9-'s Caſe, 
if made by a 


Biſhop, though confirmed by Dean and Chapter, are void. 
Avoid- 


R ü 


Avoidance thereof, to the Prejudice of their Succeſſors; for theſe are 
Page 647 * Parcels of the Poſſeſſions and Hereditaments of the Church, and not Thing; 
whereof an annual Rent or Profit can be reſerved. | 
Cro, Elis. But though theſe Grants are void againſt their Succeſſors and the King 
207, 440, yet the Grant of a Biſhop, in ſuch Caſe, is good againſt himſelf ; ſo that he 
_ cannot avoid it during the Time that he continueth Biſhop, the Statutes 
er. zr. being made only for the Benefit of the Sueceſſors and the King, that by the 
preceding Poſſeſſors they might not be prudiced in their reſpective Rights; 
but not to reſtrain thoſe in Poſſeſſion from doing any Thing to bind them- 
ſelves during their own Time. 

The like Law in cafe of Grants made by Deans and Chapters, for they 
are void when the Dean (being Principal Member of the Corporation) dies, 
22 and binds both Dean and Chapter during his Life only. 

T 


Grant of the next Avoidance by a Chapter, not being made by the Head of the Corporation, is 
void immediately. 2 Mod. 56, 


10 Co. bo As the Grant of the next Avoidance of an Advowſon is only void againſt 

_— _ the Succeſſor himſelf, bur ſhall bind the Biſhop, &c. So if an Annuity be 
3. granted by a Biſhop out of the Poſſeſſion of the Biſhoprick, this is not void 

(a) So if a (a) againſt the Biſhop that makes the Grant thereof. 

Biſhop 

makes a Leaſe for above twenty-one Years, this ſhall bind the Bifhop during his Time. 2 Leon, 

134, —Or if a Biſhop lets Tithes for three Lives, which is a void Leaſe againſt the Succeſſor, 

becauſe there is not any Remedy for the Rent; yet it is not void againſt the Biſhop himſelf, 

Cro, Jac. 173.—80 where a Biſhop by Deed inrolled granted to the Queen, without the Con- 

ſent of the Dean and Chapter; it was held that this was not void againſt the Biſhop himſelf, 


Rol, Rep, 152, 


Goular 1:8, . 80 if an (6) Archdeacon, Dean, Prebend, Ec. make Leaſes or other 
Hetley 2 Y Grants of any of their ſole Poſſeſſions, not warranted by Statute, they ſhall 
(5) But be bound by their own Grants for the Time, 


where there 

is a Chapter that hath no Dean, as the Chapter of the Collegiate Church of Seuthwel, Grants or 
Leaſes made by them, contrary to the Statute of 13 Eliz. c. 10. are void ab initic, for they muſt 
be either ſo, or good for ever. Mod. 204. So in all Caſes where a Corporation Aggregate 
makes a Leaſe not warranted by the Statute of 13 Eliz, c. 10. ſuch Leaſe is void ab initio againſt 
themſelves ; but wheie a ſole Corporation makes ſuch Leaſe, it ſhall bind him that makes it, but 
ſhall be void againſt his Succeſſors. Leon, 308. Hard, 326. 


11 Co. 67. Where the Maſter and Fellows of a College by Deed inrolled made a 
Rol. Rep. Leaſe not warranted by the Statute, and levied a Fine, and five Years paſſed 
Lon. 206, Without Claim; in this Cafe, though it was held, that the Leaſe was void 
part againſt the ſucceeding Maſter, yet that it was good during the Life of the 
Maſter that was Party to the Leaſe, and made no Claim, becauſe he is the 

Head and Principal Part of the Corporation. 


3. Of Grants by Infants. 


er Infants in regard to their Want of Underſtanding are ſo far protected by 
15 fan. - at the Law, that (c) regularly all their Grants are void in the ſame Manner as 
Age. 2 their Contracts are. 


(% Where . ? 
an Iniant may diſpoſe of Lands in Gavelkmd, vide Tit. Gawvelkind, ante 638.— That an Infant 
Coparcener ſhall be bound by Partition, Tit, Coparceners,—— What Acts he may do when 


Executor, Tit. Executors and Adminiſtraters. 


Perk, Set, But herein the Law diſtinguiſhes between ſuch Grants as are void, or only 
32, 29- yoidable ; the Firſt of which are all ſuch Gifts, Grants or Deeds made by 
an Infant, which do not take Effect by Delivery of his Hand; as if an 

Infant give a Horſe, and do not deliver the Horſe with his Hand, and the 

| | Donee 
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Donee take the Horſe by Force of the Giſt, the Infant ſhall have an Action 
of Treſpaſs, for the Grant was merely void. 

» But if an Infant enters into an Obligation, makes 2 Feoffment, levies a Page 648 
Fine, or ſuffers a Recovery, theſe are not merely void, but only voidable Perk. Sea. 
by him. | 12, 13. 

If an Infant being ſeiſed of a Carve of Land, grant a Rent-charge to be Perk, Sect. 
iſſuing out of the ſame Carve by Deed, and the Grantee diſtrain, he ſhall 13. 
puniſh him as a Treſpaſſer, notwithitanding that the Infant delivered the 
Deed with his own Hand. 

If an Infant grant a Rent by Fine, this Grant is voidable by himſelf 
during his Nonage, by Writ of Error; but if he do not avoid it during his * 3 
Nonage, it is good for ever; alſo if he dies during his Nonage, his Heir 88 


ſhall not avoid it. of Fines and 
| Recoveries, ante 526, Sc. 


An Infant being Lord of a Copyhold Manor may grant Copyholds, for Noy 41. 
thoſe Eſtates have their Force and Effect from the Cuſtom of the Manor by 4 Co. 23. 
which they have been demiſed, and are demiſeable, Time out of Mind, N 


without any Regard to the Perſon of the Grantor. | + And the 
| | Lord is but the Inſtrument, 


4. Of Grants by Feme Coverts. 


A Grant by a Feme Covert is void, for no Act of hers can transfer Vide Tit. B. 
that Intereſt which the Intermarriage has veſted in the Huſband ; and there- ren and 
fore (a) if a Man be ſeiſed of Land in Right of his Wife, and his Wife F * 4 
nt a Rent ifſuing out of the ſame Lands, without the Knowledge of the), « 1 
uſband ; this Grant is void; and fo it is notwithſtanding that the Huſ-— 
band had Conuſance of it, if it be made and delivered without his Aﬀent, 
or with his Aſſent, if it be made in the Name of the Wife, and not in the 
Name of the Huſband ; and notwithſtanding the Huſband be abroad out 
of the Country, at the Time of ſuch Grant made and delivered, ſo that it 
is not known whether he be alive or dead ; yet ſuch Grant is void if the 
Huſband be living ; inaſmuch as if the Grantee, by Force of ſuch Grant, 
enter into the Land and diſtrain, the Huſband, at his Return ſhall have, 
for his Entry and Diſtreſs, an Action of Treſpaſs. 
So if there be a Difference betwixt the Hufband and Wife, by Reaſon perk Sect. 3. 
whereof certain Lands of the Hufband, are aſſigned unto the Wife by 
the Friends of the Hufband, and by his Aſſent, and the Wife grant a 
Rent-charge to be iſſuing out of the ſame Lands unto a Stranger, the 
Grant 1s void. 
If a fingle Woman being ſeiſed of a Carve of Land, by Deed grant 2 perk. Seck. g. 
Rent-charge thereout, and ſhe delivers the Deed to a Stranger as an Eſcrol, 
upon Condition, that if the Grantee go to Rome and return back again 
before the Feaſt of Faſter then next following, that then he ſhall deliver 
the ſame Eſcrol as her Deed unto the Grantee ; the Woman marries, and 
before the Feaſt of Eaſter, and during the Coverture, the Grantee goes to 
Rome, and returns again, and the Stranger delivers the Eſerol unto him as 
the Deed of the Woman ; this Grant is good, notwithſtanding that the 
Huſband was ſeiſed of the Land in the Right of his Wife, before that the 
Grant took Effect, for it thall have Relation to the firſt Delivery, at which 
Time ſhe was a Feme Sole. 
But in this Caſe the Grantee ſhall not have any Rent by Force of the Perk. Sect. 
ſaid Grant before the laſt Delivery, when the fame took Effect as a com- 10. 
pleat Deed, 
| Alſo 


etre 


Perk, Sect. Alſo in ſuch Cafe, if the Woman had been married at the Time of the 

wy Delivery of the Deed as an Eſcrol, and her Huſband died, and the Grantee, 
after his Death, had performed the Condition, the Grant had been void; 
for the Delivery of the Deed as an Efcrol, being at a Time when ſhe was 
a Feme Covert, no ſubſequent Act can make it good, 

*Page649 lf a Wife by (a) Fine grant a Rent out of her Lands, this Grant ſhall 

Perk. Sea, 2 bind the Hufband during the Coverture ; but if the Hufband die be. 

20, fore he and his Wife reverſe the Fine by Writ of Error, the Wife ſhall be 


but for this bound for ever. 

wide Head of x 

Fines and Recoveries, (a) If a Wife alone, or with her Huſband, bargain and fell her Lands by 
Deed indented and inrolled, yet it ſhall not bind her ; for 4 Wife cannot be examined by any 
Court, without Writ, and there is no Writ allowed in this Caſe, 2 Inſt. 673, Hob. 225,—— 
That a Feme Covert may make Grants of Copyhold Eſtates, for the ſame Reaſon that an Infant 
may. 4 Co. 23. 8 Co, 63. | 


5. Of Grants by Ideots and Perſons of inſane Memory, 


Perk. Set. It feems that, by the ſtrict Notions of the Common Law, the Grants of 
10 122. Ideots and Perſons of non ſane Memory are good, and that they themſelves 
+ Tir.” cannot avoid them by Pretence of DiſtraQion ; becauſe if the Excuſe were 
Idects and real, yet it would be repugnant in itſelf, becauſe he did not know or re- 
Lunaticks. member the Thing done. 
Perk, Set, But if a Man of non ſane Memory, being ſeiſed of a Carve of Land, grant 
21. a Rent iſſuing out of the ſame Land in Fee, and die, and his Heir enters, 
and the Grantee diſtrains for the Rent behind, the Heir ſhall have an Ac- 
tion of Treſpaſs ; but if the Grantee had diſtrained in the Life of the Gran- 
tor for the Rent behind, the Grantor ſhould not have an Action of Treſ- 
paſs ; for he cannot avoid his Deed by diſabling of himſelf. 
4 Co. 124-3, And here we muſt further obſerve, that the Law diſtinguiſhes between 
— e the Grants or Acts done by Ideots, Ec. in Pais, and thoſe acknowledged 
5 * 247. On Record ; that as to the firſt, they are not admitted to diſable themſelves 
Cro. Eliz. from the Inſecurity, that may ariſe in Contracts from counterfeit Madneſs 
398, 622. and Folly; but their Heirs or Executors may avoid ſuch Acts by Pleading 
the Diſability, | ; | 
4 Co. 124. Bur neither the Ideot himſelf, nor his Repreſentative, can vacate any AQ 
8 of his done in a Court of Record, aud therefore if a Perſon Non Compos 
Perk Sec grant a Rent by Fine, it ſhall bind him and his Heirs ; for though the 
24. — ought not to admit of a Fine from a Man under that Diſability, yet 
when it is once received, it ſhall never be reverſed, becauſe the Record and 
Judgment of the Court being the higheſt Evidence in the Law, the Conu- 
ſor muſt be preſumed at that Time capable of Contracting; and therefore 
the Credit of it is not to be conteſted, nor the Record avoided by any 
Averment againſt the Truth of it. 
Perk. Set, A Perſon born Deaf, Dumb and Blind, cannot grant, for they cannot 
25 underſtand the Signs of Contracting. and by every Grant the Grantor is 
preſumed to receive ſome Advantage; but if a Perſon be only dumb or 
deaf, he may contract by Signs, and conſequently may bind himſelf by 


1 Ideots and his Contracts. 
Lunatics, or 


their Committees, by Direction of the Chancellor, compelled to convey Truſt Eſtates and Mort- 
gages, 42 G, A+ C. 10. 


6. Of Grants by Perſons under Dureſs. 


2 Inſt. 483. The Grants of Perſons under Dureſs are void, that is, if they were made 
3 under an Appreherſion of ſome bodily Hurt, or if the Grantor were im- 
. | | priſoned 
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priſoned without Cauſe, and the Grantee refuſed to releaſe or diſcharge 
him, unleſs he made ſuch Grant, 

But menacing to burn Houſes, or ſpoil or carry away the Party's Goods, 4 Inft. 483. 
are not ſufficient to avoid the Grant; for if he ſhould ſuffer what he is erk. Sest. 
threatened with, he may ſue and recover Damages in Proportion to the 
Injury done him. 


Mw 


— 


(B) What Perſons map take bp Gzant. *Page 650 


HERE be but few or no Perſons excluded from being Grantees, perk Sec. 
18 and therefore a Man attainted of Felony, Murder, or Treaſon, maygs. 
de a Grantee; ſo of the King's Villein, an Alien, one outlawed in a Per- 
ſonal Action, or a Baſtard, may be Grantees. | 
A Feme Covert may be a Grantee, and therefore if a Rent-charge be perk. Sect. 
nted to a Feme Coyert, and the Deed is delivered to her without the 43. 
ew or Knowledge of her Huſband, and the Huſband dies before any 
Diſagreement made by him, and before any Day of Payment, the Grant 
js good, and ſhall not be avoided, by ſaying, that the Huſband did not 
agree, &c, but the Diſagreement of the Huſband ought to be ſhewn. 
If an Engliſſiman goes into France, and there becomes a Monk, 2 he. is 
capable of Taking by a Grant made to him in England, becauſe ſuch Pro- 2 Rol. Abr. 
feſſion is not triable ; alſo all ſach Profeffions are taken away and declared?3- ſaid to 


unlawful, as being contrary to our eſtabliſhed Religion, —— 


| Judges at 
Serjeants Inn, 44 Eliz. in Loy's Caſe. 


Although (a) Aggregate Corporations are inviſible and exiſt only in 

Suppoſition of Law, yet are they capable of taking by Grant, for the Benefit Co. Lit. 9- 
t | Saund. 344. 

of the Members of the Corporation. (40 S0 
EY Church- 
wardens may take Goods for the Benefit of the Church, Rol. Abr. 393. March 66. But 
not Lands, 12 H. 7. 27. Kelw. 32. a, Co. Lit. 3. a. Salk» 167, pl. 7 Except in 
London, where the Parſon and Churchw ardens are a Corporation, and may purchaſe and demiſe 
Lands, Sc. Cro. Jac, 532. March 66. Lane 21. 5 Mod. 395. Ld, Raym. 337. 


As where the Mayor and Commonalty of V. brought an Action of Co-48 E. 3. 17. 
venant againſt the Mayor, Bailifts and Commonalty of Derby, and declar- Saund. 344. 
ed, that the Defendants Predeceſſors had by their Deed granted to 8 
Plaintiffs Predeceſſors, that all the Commenalty of N. ſhould be diſcharged 
of Murage, Pontage, Cuſtom and Toll, for all their Merchandize, Cc. 
within the Vill of Derby, and that the Officers of Derby had taken Toll and 
Cuſtom of the Burgeſſes of M. againſt the Covenant; and it was held, that 
the Action lay, and that the Grant to the Corporation for the Benefit oi the 
particular Members was good. 

If a Feoffment or Grant be made by Deed to a Mayor and Commonalty, Co. Lit. go. 
or any other Corporation aggregate of many Perſons capable to purchaſe, they 
have a Fee- ſimple without the Word Succeſſors, becauſe in Judgment of Law 
they never die. 

90 if a Leaſe be made to them during their Lives ; this is equal to a 21 E. 4. 76. 
Grant made to them while they continue a Body Politick, which, by Rea- vt: Abr. 
3 of the perpetual Succeſſion of its Members, is in Law looked upon to bz 85. 

Or ever. 

If A. grants to the Mayor and Burgeſſes of D. the Moiety of a Yardland Leon. 25, 

in the Waſte of without deſcribing in what Part it ſhould * or 
o 


rr 


how it is bounded, the Corporation cannot make their Election by Attorney, 
but are firſt to reſolve on having the Land, and then they may make a 
ſpecial Warrant of Attorney, reciting the Grant to them, and in which Part 
of the Waſte the Grant ſhould take Effect, and according to ſuch Direction 
the Attorney 1s to enter. | 


* . — 


Page 651 (C) TUhat Name oz Deſcription of the Gzantoz oz 
Gzantee will make the Gzant certain enough. 


Perk. Sect. HE Names of Perſons at this Day are only Sounds for Diſtinction- 

36. ſake, though it is probable they originally imported ſomething more, 

__ 122. as ſome natural Qualities, Features, or Relations; but now there is no other 

0% 32* Uſe of them, but to mark out the Families or Individuals we ſpeak of, 

and to diſtinguith them from all others; and therefore in Grants, which are 

to receive the moſt benign Interpretation, and moſt againſt the Grantor, 

if there be ſufficient ſhewn to aſcertain the Grantor and Grantee, aud to 
diſtinguiſh them from all others, the Grant will be good. 

Co. Lit. 3. And this we may obſerve in thoſe Caſes, where there are ſuch ſufficient 

2 Rol. Abr. Marks of Diſtinction, that the Grant would be good without any Name at 

43. all, conſequently a Miſtake in the Name of Baptiſm or Surname, is to be 

looked upon but as Surpluſage, and will not vitiate; as a (2) Grant by 

(a) But in or to George, Biſhop of Norwich, where his Name is John, or to Henry, 


Pleading in Earl of Pembroke, where his Name is Robert, is good, for there cannot be 


theſe Caſes 
2 n an more Perſons of thoſe Names. 


Name ought 
to be ſhewn, for the Death of the Individual is a good Plea in Abatement, which often falls out, 


where the ſame Office, Dignity or Relation, continue in another. Co. Lit. 3. 


Perk, Set. So a Grant of an Annuity by an Abbot, by the Name of the Foundation, 
30. 9 without his Name of Baptiſm, is good, if there be not any more Abbots in 
. a: * England of the ſame Name of Foundation. 

It a Grant be made to a Man and his Wife, without naming her by the 


46E-3-22-d. Name of Baptiſm, yet the ſhall take. 


43. Cited. 
2 H. 4. 25. So if a Grant be made to 7. and Elen his Wife, where in Truth her 
2 Rol. Abr. Name is Emlyn; yet the Grant is good, for being called the Wife of T. re- 

- - 8 duces it to a ſufficient Certainty. i 
Co. Lit. 3. If. A. be created a Herald, and in the Patent he is called Chefter, a Grant 
Rel Ar. , Obligation made to him by the Name of Chefter is good, for this ſuffici- 
oh ently diſtinguiſhes him from all other Men. 

Perk. Sea, If there be Father and Son of the ſame Name, and the Father grants an 
37. Annuity by his Name, without any Addition, it ſhall be intended the 
Grant of the Father; and if the Son being of the ſame Name with his Fa- 
ther, grant an Annuity without any Addition; yet the Grant is Good, for 
he cannot deny his own Deed. | 
: A (63) Baſtard, who is known to be the Son of ſuch a one, may purchaſe 
Co. Lit. 3- or be a Grantee by ſuch reputed Name ; for all Surnames were originally 


2 Rol. Abr. . a 
43, 4. acquired by Reputation. 

(5) So a Wo— 

man, who hath got the Reputation of being che Wife of ſuch a one, may be a Grantee by that 


Name, tho' in Truth ſhe was never married to him, Hob, 32. 


As 


„„ ˙—˙ WF 


As where George Shelly conveyed Lands to the Uſe of himſelf, the Re- Co. Lit. 3. 
mainder to George Helly his Son, whereas in truth George was born of one 
B. in Matrimony of one C. yet was reputed the Son of George, and educated 
by him; though the Boy was but fix Years old, it was ruled he ſhould 
take the Remainder, ſor having gotten by Reputation the Name of George 
Shelly, theſe Words are a certain Deſcription of the Perſon to take the Re- 
mainder, 

But if a Remainder be limited to the eldeſt Iſue of J. F. whether le- 2 Rol. Abr. 
gitimate or legitimate, J. S. has Iſſue a Baſtard, he ſhall not take this 43, 44- Blen- 
Remainder, for it is not veſted in J. S. as it was in the other Cafe, but and Ede 
js in Contingency, and the certain Time is not defined when this Contin- _— 
gency ſhall happen, for the Baſtard at his Birth, does not require the Re- Page 652 
putation of being the Iſſue of J. S. and fince the Baſtard, when firſt in Be- 
ing, cannot take by virtue of this Lmit2rion, he can never take it; for he 
cannot be underſtood to be the Perſon deſigned and marked out by theſe 
Words, if after his Birth it depends on the Uncertainty of Popular Repu- 
tation, whether he ſhould take the Remainder, or not; and ſuch a Deſig- 
nation of the Perſon as contains no Certainty in itſelf, or no Relation to 
any other certain Matter that may reduce it ro Certainty, is a void Limi- 
tation. 

But where a Remainder is limited to the eldeſt Sn of Jane S. whetherNoy 39. 
legitimate or illegitimate, and the hath Iſſue a Baſtard, he ſhall take this 
Remainder, becauſe he acquires the Denomination of her Ifſue by being 
dorn of her Body, and fo it never was uncertain who was deſigned by this 
Remainder, | 

If a Grant be made to a Father and his Son, he having but one Son, Cro. ſac. 354 
the Grant is good for the apparent Certainty of it; but if the Father hag Co. Copyb. 
ſeveral Sons, or if a Grant be made to a Man's Couſin or Friend, theſe are ??* 
void for Uncertainty. 

It ſeems by the better Opinion of the Books, that a Miſtake of the Chriſ- Yide 36 H.6, 
tian Name will vitiate the Grant; as where the Grant is without anvz6. 
Chriſtian Name at all, or where (a) a wrong Name is made uſe of as EA. 8283 
mund for Hdævard; neither can the Party be declared againſt by his right Co. tak 
Name, with an Averment, that he made the Deed by a wrong Name, for Cro. Jac. 558 
that would be to ſer up an Averment contrary to the Deed, and contrary to 649. 
that Sanction allowed by Law to every ſolemn Contract; and therefore if Polk. Sect. 
he be impleaded by the Name in the Deed, he may plead thar he is another 2 Bue ir 


Perſon, and that it is not his Deed, + J. S. reciting 

f | by his Deed, 

| that his 

Name is J. S. by the ſame Deed grants an Annuity by the Name of Tho, S. this is a good Grant; 
for the Writ ſhall be brought upon the whole Deed, Perk, Sect. 40. So if A. reciting by her 
Deed, that ſhe is a Feme Covert, and in Truth ſhe is a Feme Sole, grants an Annuity, Sc. it is 
a good Grant; for when ever there is a ſufficient Expreſfion and Siznification of the Party's lu- 
tent, whatever is redundant and over and above, like all other Surpluſaze, though miſtaken, can- 
not hurt and deſtroy the Force of the Grant, according to the Rule, Urtile per inutile non vitiatur. 
Perk, Sect. 40. So if F. S. Knight, reciting by his Deed, that he is a Veoman, grants an 
Annuity, the Grant is good. Perk, Sect. 40. But if a Feme Covert, reciting by her Deed that 
ſhe is a ſingle Woman, grants an Annuity; this Recital ſhall not bind her, or deprive her of her 
Privilege of Coverture. Perk, SeR, 41, 


[+ Sed gu. the Law ? Few Grants are without valuable Conſideration, and Grants are to be 
conſirued moſt ſtrongly againſt the Grantors, for the Benefit of the Grantees; and it would be 
firange if the Grantor, by his own fraudulent Miſtake, ſhould avoid his Grant. Nor do 1 ſee any 
Reaſon why he ſhould not be declared againſt by the Name ſpecified in his Grant, and that Grant 
be Evidence that he is as well known by one Name as the other. And wide infra. ] 


But a Miſtake in a Surname does not vitiate the Grant, becauſe there is 3 H. 6. 25. 
no Repugnancy that a Perſon ſhould have two different Surnames, ſo that? 8 * 
he may be impleaded by the Name in the Deed, and his real Name brought 145. 
in by an Alias, and then he cannot deny the Name in the Deed, becauſe 
he is eſtopped to ſay any Thing contrary to his own Deed, 

Vor. II. y Alſo 


. 

Alſo though a Perſon cannot have two Chriftian Names at one and the 
= 8 ſame Time, yet he may. according to the Inſtirution of the Church, re- 
2 Rol. Abr. ceive one Name at his Baptiſm, and another at his Confirmation, and 2 
43+ Grant made to or by him, by the Name of Confirmation, will be good; 
Brownl, for though our Religion allows no Re-baptizing to make double Names 
ow yet it does not force Men to abide by the Names given them by their 
= th Godfathers, when they come themlclves to make Profeſſion of their Re- 

ligion. 

So if a Man makes a Leaſe by a contrary Name to that by which he 

was baptiſed, yet the Leaſe is good ; for this does not take Effect (a) al- 
page 653 together by the Indenture, bu» pirtly by the Demiſe ; as if John by the 
Wot. Abi Name of Jane leaſe Lands, admitting that theſe are diſtin Names, yet the 
42. Hide and Leaſe is good. 
Cballenor. | | : 
(a) So of Things which paſs by Livery, if the Deed of Feoffment be made by a contrary Name of 
Baptiſm of the Feoffor or Feoffee; yet is the Feoffment good if Livery and Seifin be made, for it 
takes Effect by the Livery, and not by the Deed, Perk. Sc, 42.———-So if a Man delivers a 


Horſe by Word, and by contrary Name of Baptiſm makes a Giſt of him in Writing; yet the Gift 
is good by Word, though not by the Writing, Perk, Sect, 42. 


46 E. „22. 
5 3 


Perk, Sect, If a Rent be granted to 7. S. or J. D. the Grant is void for (5) Incer- 
56, tainty, for the Deed is in the Disjunctive; and though the Deed be deli- 
* 3 5. vered to J. S. yet this cannot make the Grant good; for the Deed was void 
two Sons, at firſt, and cannot be made good by the Delivery. 


and a Grant 


is made to the firſt Son of J. S. without Name; this is certain enough. Perk. Seq, 54. Hob. 

32, —But if . S. hath not any Iſſue, and a Rent is gt anted unto him who ſhall be the firſt Iſ- 

ſue of J. S. whether it be Son or Daughter; this Grant is void for Uncertainty, Perk. Sect. 54. 
If a Rent, or any Thing elſe that lies in Grant, be granted to the right 

+a &Q, Heirs of J. S. and F. S. be alive, this Grant is void; for there is no Perſon 

Fry A Grant (c) capable of taking, as aniwering this Deſcription. 

to the Bi- | 


ſhop of L. and his Succeſſors, when there is no Biſhop in Being at the Time, or to the Dean and 


Chapter of St. Paul's, or to the Mayor and Coramonalty of ſuch a Place, when there is no Dean 
or Mayor living at the Time of the Grant, is void. Vaugh. 199, 


But for this But if a Rent, fc. be granted to A, for Life, Remainder to the right 

er Head of Heirs of B. and B. is dead at the Time the Grant is to take Effect; this is 

emainder 

axdReverfon d good Grant. i : 

It has been already obſerved, that the Naming the right Names of the 
Grantor and Grantee is for no other Purpoſe but to aſcertain the Parties and 
diſtinguiſh them from others; and that if there be a ſufficient Verification 
to this Purpoſe, the Grant will receive the moſt favourable Interpretation; 
and it ſeems the ſame Indulgence will be allowed of in the Miſtake of Ad- 

2 Inſt. 666. ditions, which are by Law made Part of the Name. By Additions we 

Dyer 88. mean Names of Dignity, which are Marks of Diſtinction, impoſed by 

Show: 392. public Authority, and always make up the very Name of the Perſon to 
whom they are given; and theſe are of two Sorts; 1/f, Such as exclude the 
Surname, ſo that the Perſons may not ſeem to be of any common Family; 
and ſuch are the Names of Earls, Dukes, &c. 2h, Such Marks of Diſ- 
tinction as are alſo impoſed by the King, and Parcel of the Name itfelf, but 
do not exclude the Surname, ſuch as Knight and Baronet. 

Co. Lit. 3. As to thoſe Names of Dignity which exclude the Surname, we have 
already obſerved, that in Grants a Miſtake in the Chriſtian Name will not 
vitiate the Grant, becauſe there cannot regularly be more than one Perſon 
of that Name. 

Carth. 440. . 80 4 Grant to a Duke's eldeſt Son, by the Name of a Marguis, or to the 

Ld. Raym, eldeſt Son of a Marquis, by the Name of an Earl, Cc. is good, becauſe of 

292, the common Curteſy of England, and their Places in Heraldry. 


) 


80 


VVV 


So where a Con veyance was made of a Reverſion to Rap Evers, pulſt. 217 
Knight, Lord Evers, and he brought an Action of Covenant, to which the Lord Evers 
efendant pfeaded, thit at the Time of the Grant he was not cagn tus & ver. Stricl- 
reputatus per nomen Ai“, and it was held to be no good Plea ; for the Per- — 
ſon is ſufficiently expreſſed by Lord Evers, and the Addition of Kuight, 8“ 3 
Mes 240. 8. C. 
though falſe, doth not take away the Deſcription of the true Perſon. 

But it was adjudged in C. B. and am̃rmed by three Judges in B. R. 
where the Party ſet forth his Title to an Advowſon by virtue of Letters 
Patent granted to A. tunc Armigero & paſtea Militi; and upon Oyer of the 
Letters Patent it appeared, that the Grant was made to A. Knight, that it 
could not be intended the ſame Perſon, becauſe Knight is a Name of Dig- 
* nity, but Armiger or Eſquire, a Name of Worihip ; and if he is after- page 6 

— 8 8e 054 

wards made a Knight, the Name of Efquire is thereby extinguiſhed, and (4 
x 2 arth. 440. 
conſequently that a Grant made by the King to H. Knight, when there was Sein. 651. pl. 
no ſuch Man a Knight, was a void Grant, + 1. The King 
ver. Biſhop 
of Chefler, 5 Mod. 297. 2 Salk. 560, S. C. vide Lit. Rep. 2co, S. P. But Kekeſty 
Juſt. held, that he might take by a Grant made unto him by the Name of Knight, & fc vice 
werſa, ſi conſtat de perſona, ut res mag it waleat, Nc. — And note, this Judgment was reverſed in 
Parliament, becaut it was only a Miſtake in the Pleader, the Party being in Truth a Knight at 
the Time of the Grant, Carth, 441, | 


+ Vide the Note, infra 653. 


As to Grants by and to Corporations, here we ſhall only obſerve, that 10 Co. 125, 
though the Names of Corporations have a certain and figniticant Meaning, Gould!. 122, 
and are not as arbitrary as thoſe of common Perſons ; that yer it there be ee 4 _ 
enough ſaid to ſhew that there is ſuch an artificial Being, and to diſtinguith gg ,,;,, 9 
it from all others, the Body Politic is well named, though the Words and Corporations, 
Syllables are varied from. Letter (C). 

As if a Corporation be founded by the Name of the Dean and Chapter Poph. 57. . 
of the Cathedral Church in Oxford, and they make a Leaſe by the Name 2 Rol. Abr. 
of the Dean and Chapter of the Cathedral Church in the Univerſity of Ox- 42. 5. ©. 
ford ; this is well enough, for the (a) Place of the Situation is well and (,, That a 


ſufficiently ſhewa. Corporation 
muſt be 


named of ſuch a Place as will diſtinguiſh its Situation from others, wide 10 Co. 29, b. 32, b. 2 
Browal. 244, And. 196, Rol. Abr. 513. & Moor 228. That a Variance as to the Place is an 
eſſential Variance, 


So if the Prior of St. Michael in Coventry make a Leaſe by the Name of 10 Co. 124. 
the Dean of Coventry, this is good; fo if they had granted an Annuity or 
Corrody, and the Name of the Saint had been omitted. s 

So if a Corporation be inſtituted in Honour of 87. George the Martyr, and Poph. 59. 
ina Leaſe they omit the Word Martyr, it is well enough ; for the Name of 
Dedication is but an empty Sound, and no otherwiſe requiſite than io diſ- 
tinguiſh the Corporation from all others. 

If there be an immaterial Addition, this doth not hurt; as if the Prefi- Cro. Eliz, 
dent and Scholars of Corpus Chriſti College in Oxford make a Leaſe by the 816. 
Name of Preſident and Scholars of Corpus Chriſti College in Com. Oxon. this 
is good ; for utile per inutile non vitiatur. . 

If the Name of the Corporation be expreſſed by Words (5) ſynonymous, 5 5 f * 
it is ſufficient ; as if a College be inſtituted by the Name of Gardianus & * 3 
Scholares Domus five Collegii Scholarium de Merton, and they make a Leaſe made by 
by the Name of Cuftos & Scholares, it is good. 2 & 

cli, Where 
it ſhould be Scholares, it is good. 11 Co 23.— 80 if J. S. Abbot of B. makes a Leaſe by the 
Name of J. S. Clericus de B. it is good. 11 Co, 21.— And vote, t hat generally. it the Name of 
a Deed doth not import of itfeif the true Name of the Corporation; yet it in Fleading, or by a 
ſpecial and expreſs Averment, or by the Finding of the Jury it ſhall be mace apparent to the 
Court, that the true Name of the Corporation, and the Name in the Leaſe, Grant, Sc. are ll 
one in Effect, it will much enforce the Matter, although that in Words there may be fome Ape 


Pearance of Difference, 10 Co. 125 per (eke. 


„ (D) Of 


— — .nl 
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(D) Of what Intereſt in the Gzantoz he map dilpolt: 
} And herein, 28 


1. Where by Reaſon of Maintenance a Thing cannot be granted or 
aſſigned over. 


27 E 4, 24. HE Common Law hath fo utter an Abhorrence to any Act that ma 
Co, 2 promote Maintenance, that regularly it will not ſuffer a Poſſibility, 
1 Rol. Abt. Right of Entry, or Thing in Action, or Cauſe of Suit, or Title for a Con- 


ons. Abr. dition broken, to be granted or aſſigned over, 


45. and 
Skin. 6. pl. 7. 26. pl. 1. that Arrearages of Rent are not aTignable, 


*Page655 So theugh a Bond being a Choſe in Action cannot be aſſigned over, ſo 
Co. Lir. 242.25 to enable the Aſſignee to ſue in his own Name, yet he has by the 
2 Rol. Abr. Aſſignment ſuch a Title to the Paper and Wax, that he may keep or can- 
46. cel it. 

2 Rol. Abr. So if an Obligee makes two Executors, and one of them delivers the 
46. Obligation to a Stranger in Satisfaction of a Debt which he himſelf owes, 
Cro. Eliz. and dies; although the Debt does not paſs to him, yet the Parchment or 
81 8. 496. Paper paſſes, and the Grantee in an Action of Detinue brought by the ſur- 
pl. 15. viving Executor may juſtify the Detaining thereof. 1 ' 


1 Sed qu. ae 
ec? For what real valuable Intereſt could paſs by ſuch Delivery? 


2 Rol. Abr. So a Huſband poſſeſſed of an Obligation in Right of his Wiſe may aſſign 
46. it to a Stranger, and the Aſfignee may juſtify the Detaining thereof againſt 
& ? the Wife after the Death of the Huſband. 9 

2 Vern. 595+ Alſo in Fouity a Bond is aſſignable for a valuable Conſideration paid, 
3 Chan. and the Aſſignee alone becomes (a) intitled to the Money; ſo that if the 
Rep. 90. Obligor, after 'b) Notice of the Aſſignment pays the Money to the Ob- 


m_ che Ii ee, he will be compelled to pay it over again. 


muſt take it | 
ſubje& to the ſame Equity that it was in the Hands of the Obligee : as if en a Marriage Treaty, 


the intended Huſband enters into a Marriage brokage Bond, which is aſterwards aſſigned to 
Creditors ; yet it ſtill remains liable to the ſame Equity, and it is not to be carried into Executi- 
on againſt the Obligor. 2 Vern. 428, 692, S. P. and 767. S. P. (% But Payment to 
the Obligee, without Notice of the Aſſignment is good, Chan. Ca. 232. 2 Vern, 540. 


Lev. 212. The Intereſt gained upon an Execution of a Stature or Recognizance 
| or 3 4 cannot, without an actual Entry of the Conuſee to perfett his Security, be 
Hanham, granted or aſſigned over to any other Perſon. 


4 Mod. 48. | | 
Show. 290. 2 Salk, 63. pl. 1. S. C. See ante, 333. Div. 2, and the Authorities to the laſt 


Section of p. 686. 
2. Where the Grantor muſt have the abſolute property, ſo that the Grant 
be not to the Prejudice of a chird Perſon. 


It is laid down as a general Rule, that a Man cannot grant or charge 


Perk, SeQ, that which he hath not ; and therefore if a Man grant a (c) Rent-charge 


Gun out of the Manor of Dale, and in Truth he hath not any Thing in the 


where a 

Man having debauched a yourg Woman, and intending afterwards to put a Trick on her, made 
aà Settlement on her of 300. a Year for Lite, out of an Eſtate he had nothing to do with; yet the 
Court of Exchequer decreed him to make it good out of an Eſtate he had cf his own. Abr. Eq. $7. 


Manor 


G N 


Manor of Dale, and afterwards he purchaſeth the Manor of Dale, yet he 
ſhall hold it diſcharged. 

* A Corody incertain cannot be granted over, becauſe of the Prejudice *Page 656 
that may accrue thereby to the original Grantor ; but a Corody certain a * 
may. 4 

85 a Common ſans Number in Fee may be granted over, but a Common _— Py 9 
for (a) Life or Years ſans Number cannot be granted over, becauſe of the 2 Rol. Abr. 


Prejudice it may be to the 'Tenant of the Land. f 46. 
{a) That a 
Leſſee at Will cannot grant over his Term, 22E, 4, 6. 2 Rol. Abr, 46, 
t Sed yr. 


If the King grant a Warrant to J. §. and his Hers in his Manor, the + Rol, Abr. 
Grantee may grant the Manor with the Warren over to another in Fee, 46. 
becauſe this Liberty in/eret ſolo & jolum ſequitur. 

So if the King grant to another and his Heirs, a Fair or Market in certain 2 Rol, Abr, 
Manors or Towns, the Grantee may grant over the Manors or Towns, 46. 
with the Fair or Market. Dubitatur. 

If a Rent be granted in Tail, the Grantee cannot grant it over while it poph. 85, 
continues a Rent, becauſe, as ſuch, it may be intailed within the Statute Co. Lit, 19, 
de donis ; but if the Grantee brings his Writ of Annuity, it is no longer a. 
within the Statute, becauſe then it is become a Charge merely Perſonal, 8 
without any Relation to the Land out of Which it was at firſt granted, and Cg. 
therefore is become a Fee- ſimple conditional, as ſuch a Gift of Lands had 
been before the Statute; and therefore the Annuity not being within the 
Statute may be aliened or granted over. 

The Grantee of a Rent-charge in Fee may grant over any Part of it, 9 H. 6. 13. 
though it hath been objected to theſe Kind of Grants or Diviſions of Rent- 2 Rol. Abr. 
charges, that thereby the Tenant is expoſed to ſeveral Suits and Diſtreſſes a Lit 
for a Thing, which in its original Creation was intire and recoverable upon © 
one Avowry ; but the Anſwer to this is, that it is the Tenant's own Choice, but Cro. 
whether he will ſubmit himſelf to that Inconvenience, or not, becauſe the Eliz. 747. 
Grantee, beſore the 4 U 5 Ann. c. 16. , 9. could not take any Benefit of ems con- 
the Grant by Diſtreſs, without the Conſent or At:ornment of the Tenant, 
nor by Aſſiſe, without he obtains Seiſin of it from the Tenant ; beſides, 
ſince the Law allowed of ſuch Sort of Grants, and thereby eſtabliſhed ſuch 
Sort of Property, it would have been unreaſonable and ſevere to hinder the 
Proprietor to make a proper Diſtribution of it for the Promotion of his 
Children, or to provide for the Contingencies of his Family, which were 
in his View. 


148, 


3. Where a bare Right or Poſſibility may be granted or aſſigned over. 


If there be a Deviſe of a Term to A. for Life, Remainder to B. B. 
cannot, in the Life-time of A. aflign or grant over his Intereſt, becauſe he Dyer 116. 


has but a bare Poſſibility, for A. may outlive the Number of Years. 4 Co. 66, 

. 10 Co,47.b, 
Raym, 146. Sid. 188, vide Chan, Caſes 8, 11. Where it is ſaid, that the Truſt of a Poſſi- 
bility in the Remainder of a Term is diſpoſable over, but the Poſſibiltty in Intereſt in the Re- 
verſion of a Term is not aſſignable, & vide 2 Vern. 563. 


If a Leaſe be made to Baron and Feme for their Lives, the Remainder co. Lit. 46. 

2 Rol. Abr, 

48, $0 if one deviſe a Term to Baron and Feme for one and twenty Years, Remainder to 
the Survivor of them ; neither Baron nor Feme, during their joint Lives, may grant this Re- 
mainder over, Raym, 146.—— Sd qu. if it is granted over by Huſband and Wite, and the Huſ- 
band ſurvive. ſhall not the Grant be good againſt him.] 


ts 


AN 


to the Fxecutors of the Survivor of them; the Huſband cannot grant over 
the Term, being but a Poſſibility ; for it is uncertain which of them ſhall 
be the Survivor, | | 
*Page 657 » If a Church is void, the void Turn is not grantable by any common 
Dyer 129. b. Perſon, for it is a mere Spiritual Thing, and annexed to the Perſon of 
282. him who is Patron; and during the Time of the Vacation it is a Thing in 
3 Right, Power, and Authority, a Thing in Action, and in Effect the Fruit 
173. and Execution of the Advowſon, and not the Advowſon itſelf; but (a) 
And. 15. Whilſt a Church is void, the next Avoidance or Avoidances that ſhall hap- 
(2) Owen pen, or the Inheritance of the Advowſon, may be granted away. 
131. If a Man acknowledges a Statute in 20001. to A. and afterwards leaſes 
2 go” Abr. the Land for twenty-one Years to another, and afterwards leaſes the ſame 
8 ae and Lands to another for ninety Years, to commence immediately, and the 
Oliver, Land is extended upon the Statute, at 534. per Ann. the Leſſee for ninety 
Years may, during the Extent, grant over the Term, although the Ex- 
tent be till the Damages and Cofts are levied, which may not happen till 
after the Expiration of the ninety Years; for the Extent 3s but in Nature 
of a Leaſe, and by a reaſonable Conſtruction will end before the Term of 
ninety Years. 
2 Rol. Abr. If a Man grant a Rent-charge with a Clauſe of Diſtreſ and that if the 
48, 49. Diſtreſs be replevied, that the Grantee may enter and hold till Satisfaction, 
the Grantee may grant over the Rent with this Penalty, although the Pe- 
na ty is but a Poſſibility ; for being annexed to the Rent, it may well paſs 
together with the Rent. 
Moor 27. If a Man make a Leaſe to B. for forty Years, and the Leſſor covenants, 
pl. 88. that if upon his being allowed to view the Premiſſes, and finding them in 
Sete Caſe, ſuffcient Repair at the Expiration of the forty Years, that the Leſſee ſhall 
= _ hold them for forty Years longer, and the Leſſee, during the firſt forty 
gain one Years, grants to 7. S. Tetum intereſſe, Terminum & Terminos que tunc 
habuit in Tenementis illis; this being but a mere Poſſibility cannot be grant- 
ed or aſſigned over. 
2 Rol. Abr. If a Man grants 200 Faggots of Wood to be taken out of all his Lands, 
47. or 20s. in lieu thereof, ont of his ſaid Lands, with a Clauſe of Diſtreſe, at 
1 the Election of the Grantee to have the one or the other; in this Caſe the 
ay Grantee may, without any Election, grant over the Faggors, becauſe he 
had a preſent Intereſt in them; but the 204. being given in lieu thereof 
cannot be granted over before Election. 
If a Man ſeiſed of divers Woods bargains and ſells 300 Cords of Wood 
wy 691. to B. and his Aſſigns, to be taken by the Appointment of the Bargainor 
Nee by this Bargain and Sale a preſent Intereff is veſted in B. which he may 


and haſſet, grant over before any Appointment by the Bargainor. 
adjudged, 
2 Kol. Abr. 47. and 5 Co. 24. b S. C. cited, 


Hob. 132. A Man may grant that which he hath potentially, though not aQually ; 
Grantham as if a Leſſor covenants, that it thall be lawtul for the Lefice, at the Expi- 
ä — ration of the Leaſe, to carry away the Corn growing on the Premiſſes, al- 
> Rol. Abr. though by Poſſibility there may be no Corn growing at the Expiration of 
47, 8. S. C. the Leaſe; yet the Grant is good, for the Grantor had ſuch a Power in 
cited. him, and the Property ſhall paſs as ſoon as the Corn is extant. 
Hob. 132. So if A. leaſes Land to B. for Years, and grants that he ſhall have the 
* natural Fruit of the Sail, as Graſs, which renews yearly, which ſhall be on 
* the Land at the End of the Term; this Grant is good, and paſſes the Pro- 
perty to the Grantee. | 
Hob, 132. |. So a Perſon may grant to another all the Tithe Wool which he ſhall 
2 Roi, Abr. have ſuch a Year, and the Grant is good in its Creation, though it may 
48. appen that he had no Tithe Wool in that Vear. 


But 
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But a Man cannot grant all the Wool that ſhall grow upon his Sheep Hob. 132. 
that he thall buy afterwards ; for there he hath it not actually nor potemi- 5,8 Abr. 
48. 


ally. 


4. What Seiſin or Poſſeſſion in the Grantor will enable him to grant it Pa ge 658 


Over. 


The Grantee of a Common may grant it over before he hath any Seiſin 36 Aff. 3. 
thereof by the Mouths of his Cattle, for the Freehold is in him by the * Rol. Abr. 
Grant. | | Nen 

So the Grantee of an Advowſon may grant it over before he has pre- 36 A fl. 3. 
ſented to it; for he can have no Seiſin of it before it becomes void, and © - 8 0 
by the Grant itſelf he is ſeiſed of the Freehold, which he may grant oer... 

So the Grantee of a Rent may grant it over before any Seifin of the 2 Rol. Abr. 
Rent, ; 

If a Common be granted to Huſband and Wife, and to the Heirs of the , Rol. Abr. 
Huſband, after the Death of the Huſband, his Heir may grant over the 4;. 
Remainder, for the Eſtate was veſted in him. 

Leſſee for Years may, before Entry, grant or aſſign over his Intereſt to Co. Lit, 46, 
another; for the Leſſor having done all that is requilite on his Part to de- b. 
veſt himſelf of the Poſſeſſion, and paſs it over to the Leſſee, bath thereby 
transferred ſuch an Intereſt in the Leſſee as he may at any Time reduce in- 
to Poſſeſſion by an actual Entry, as well after the Death of the Leſſor as 
before, and ſuch an Intereſt as will go to his Executors, and conſequently 
may be granted or aſſigned over before Entry. 

If A. makes a Leaſe of Lands to B. for Life, Remainder to his Execu- Co. Lit. 54 
tors for Years; in this Caſe the Term veſts in B. ſo that he can grant it 2 Rol. Abr. 
over; for as an Heir repreſents his Anceſtor as to an Inheritance; ſo an#7- 
Executor repreſents his Teſtator as to a Chattel. | 


5. Where the Grantor's Right, being joined with a Truſt or Confidence, 
is incapable of being granted or aſſigned over. 


A Perſonal Truſt, which one Man repoſes in another, cannot be aſſigned perk, Se. 
over, 9 able ſuch Aſſignee may be to execute it. 8 
ruitee can- 


not aſſign over his Truſt, 4 Inſt. 85. 


Therefore if a Man grant unto another to be his Carver, or Sewer, or perk. Sed. 


Chamberlain, &c. theſe cannot be granted over, "hs. 
| But for this vide Head of Officers, 


A Guardian in Socage may grant the Wardſhip over to another, but 2 Rol. Abr, 
ſuch Grant ſhall not be effectual after the Death of the Grantor, becauſe #% * 


by the Law of Nature ſuch Guardianſhip belongs to the next of Kin, vide Vaugh, 


130. 
If a Man gives his Horſe to another to go to York, he muſt go with 2 Rol. Abr. 
him himſelf, and not give him to another to go there. 45. 


(E) TOhat 


. 


page 659 (E) What Ceremony is requiſite to the Perfection 
of a Szant; and herein, of the Peceſſitp of a 


Peed. 
2 Rol. Abr. J Ncorporeal Inheritances, which lie in (@) Grant, cannot paſs from one 
62, to another without Deed, becauſe of them no (6) Poſſeſſion can be de- 


Co. Lit. livered; and they are not like Corporeal Inheritances which paſs by Li- 
(a) Such as very; and therefore he that claims them muſt (c) ſhew a Grant of them, 
a Reverſion Which he cannot do without Deed. 

or Ramain- 

der, 2 Rol. Abr. 62, So of a Rent-Service or Rent-Charge, 2 Rol. Abr. 62.— 80 of a Hun- 
dred in Groſs, 11 H. 4. 85. b. So ol a Ccrrody Common. 12 H. 4. 7.— 80 of the Pro- 
fits of a Mi:1, 18 E. 3. 56. b. ( And therefore a Horſe may be granted without Deed. 42 
E. 3. 23. b. Rol. Abr. 62. So Trees growing may be granted without Deed. 2 Rol. Abr. 
62. So a Licence to hunt in another's Chaſe may be granted without Deed, 2 Rol. Abr. 62, 
(c) That where a Jury nud that a Thing did pals, it ſhail be intended that there was a Deed, 
Godb. 272, 4- | 


2 Rol. Abr. An Advowſon, or the next Avoidance to a Church will not paſs with- 
62, out Decd; but if a Feoffinent be made of a Manor, to which an Advowſon 


eee is appendant, the ſame will paſs without Deed. 
* 2 Abr So if A. ſeiſed in Fee of Land, to which a Common for Cattle Levant 


and Porter, mon thall paſs as Appurtenant to the Land, although it could not be 
created without Deed, | 

2 Rol. Abr. But if A. ſeized in Fee of Black-Acre and White-Acre grants Black-Acre 

64. to C. with Common for his Cattle, Levant and Couchant on White-Acre, 

Torver and this Grant is not good without Deed, 

If the King grants to 7. S. the Manor of D. and that he ſhall have or, 

* Abr. % tanta & eadem Libertates in the ſaid Manor, which ſuch an Abbot 

” had before; and the Abbot had in the ſame Manner bona & Catalla Felonum, 

Te and afterwards J. S. makes a Feoffment of the ſaid Manor to J. D. in 
Fee with the Appurtenances without Deed ; this will not paſs thoſe Liber- 
ties, the Feoffment being without Deed. 

2 Rol. Abr. A Perſon cannot grant his Tithes over to a Stranger for Life or (4) Years, 

Frcs for z becauſe they lie merely in Grant. 


leY | : . 

d Yea". But a Parſon may leaſe his Rectory for Years by Word without Deed, 
2 Rol. Abr, f . 

63. by which the Tithes will paſs as annexed to the Rectory. + 

+ See 29 | 

Car, 2. C. 3. Eſtates of Land, c. made by Parol, without Writing ſigned by the Parties, or ſome 
one of them duly authoriſed, ſhall amount to Leaſes at Will only, except Leaſes for three Years. 


2 Rol. Abr. Alſo a Parſon may by Parol Leaſe to a Pariſhioner his own Tithes for a 
63. Year, Years or for Life, for a valuable Conſideration, and the Parithioner 
Cre 7 all have them by way of (e) Retainer ; for the Grant being for a valu- 
made to the able Conſideration is but in Nature of a Compoſition between the Parſon 
Pariſhioner and Pariſhioner. 

and his 


Aſſigns, the Aſſignce of the Land ſhall take Advantage of it. 2 Rol. Abr. 6;. 


2 Rol. Abr. If H. ſeiſed of Land in Fee grant the Paſture of the Land to B. for Years, 
63. 4. and B. licenſes C. to put in his Cartie, this Leafe of the Paſture is good 


Menne . ; A 3 
er. ="; FP without Deed, and ſo is the Licence alfo ; for this is « Leaſe of the Land 


} to 


** = 8-0 
to Paſture, and not like Common of Paſture, which cannot be granted with- 
out Deed, 

The Wardſhip of the Body might be granted without Deed, becauſe it Co, Lit. $ 5. 
was an original Chattel, 1. e. a new Intereſt in a Thing wherein no one 2 Rol. Abr. 
had an Eſtate before. | 62, 

* But the Wardſhip of an Advowſon, c. was not grantable without, Page 660 
Deed, becauſe it was not an original Chattel, but was derived out of the co. Lit. 85. 
Inheritance of a "Thing lying in Grant. 

A Leaſe for Years, made by a Corporation Aggregate, might at Law Co, Lit. 85. 
be aſſigned without Deed, though it could not be made (a) without Deed ; (e) That a 
for though ſuch Corporation cannot make an Eſtate without Deed, yet an 22 
Eſtate, when made by them, has the ſame Properties with thoſe of the like qe Baran 99 
Nature made by others. &c. _ 

x take a Thing 


without Deed, as a natural perſon may; but a Corporation aggregate, ſuch as a Dean and Chap- 
ter, Mayor and Commonalty, Sc. cannot take any Thing without Deed. Co, Lit, 94. b. 2 
Rol. Abr. 61.— [See infra, 659- n.] 


= 


—_ — 


— 


(F) Chat Mods are ſufficient to create a good 
Gant. 


ERE it may be obſerved, that in many Caſes, without expreſs Words, 2 Rol. Abt. 
the Law creates a good Grant; becauſe it is the Deſign of the Law 36. 
to render all Contracts binding and effectual ſo far as the Intention of the 
Parties may be gathered from the Need, and ſuch Interpretation is made 
ſtrongeſt againſt the Grantor, becauſe he is preſumed to receive a valuable 
Conſideration for what he parts with, 

As if a Leſſor grant to the Leſſee by theſe Words, that at the End of the Hob. 132. 
Term it Mall be lawful for him to take the Corn growing to his own Uſe ; this 2 Rol. Abr. 
from the Intention of the Parties, and common Uſe of ſuch Words, 5® © cd 
amounts to a good Grant, and transfers the Property to the Leſſee; * 
a Leaſe without Impeachment of Waſte gives the Leſſee a Property in the 
Trees. 

So if a Man by Indenture demiſes to J. S. the Manor of D. and bargains, Rol. Abr. 
and ſells to him all the Woods and Trees, &c. on the ſaid Manor, to be 56. 
felled and carried away at his Pleaſure, Haben dum the ſaid Manor for Life, Ravoles and 
this is an abſolute Sale of the Woods and Trees ; for the Intention of the”. 75 Foal 
Grantor appears by the diſtin Clauſe in the Premiſſes, and leaving theg,, pl. 11). 
Woods and Trees out in the Habendum, 

If a Man obliges himſelf to J. S. in an Annual Rent of 10 J. percipiendum 2 Rol. Abr. 
annuatim de Manerio de D. and bindeth the ſaid Manor, and all the Chat- 424. 
tels therein to a Diſtreſs, this amounts to a good Grant of the Rent, and 
J. S. may dittrain for it. | | 

If A. grants and agrees with B. his Heirs and Aſſigns, that it ſhall be; Lev. 30s. 
lawful for them at all Times afterwards to have and uſe a Way by and Heimes and 
through a Cloſe of A.'s, this amounts to a good Grant of the Way, and not 228 
a Covenant only for the Enjoyment of it. 

The Words ded: & conceſſi are general Words, and may amount to a, Lit. 201 
Grant, Feoffmenut, Gift, Releaſe, Confirmation, Surrender, Cc. : Saund. 96, | 

B S. P. cited; 
and that though the Jury find qued conceſſit, yet the Court may adjudge a Releaſe 2 to the 
Operation it has in Law. B 

ut 


. 


Co. Iit ao. But a Releaſe, Confirmation, or Surrender cannot amount to a Grant, 
& „ Nor a Surrender to a Confirmation or Releaſe, for theſe are peculiar Con- 
Lit. Rep. veyances deſtined to a Special End. | 


200. That 
in Grants of Things which lie in Grant, there are eſſential Words which muſt be made Uſe of, 


*Page661 * (G) Mhere a Thing ſhall be ſaid to paſs bp Gzant 
oz ſome other Convepante. 


* 6 F a Feoffment be made of a Manor in Leaſe for Years, and Livery 
1 is made without Ouſter of the Leſſee, by which the Feoffment is 
2 Rot. Abr. Void, yet if the Leſſee attorns, this ſhall be good as a Grant of the Re- 


56. and Tit. verſion. + 
Feoffment. 
+ By4& 5 Ann. c. 16, .. 9. Grants are good without Attornment, 


Cro. Jac. If A. by Indenture inrolled bargains and ſells Lands to B. and his Heirs, 
2 1 with a Way over other of the Lands of A. this is void as to the Way, for 

nothing but an Uſe paſſes by the Deed ; and there can be no Uſe of a Thing 
not in eſſe, as a Way, Common, c. before they are created. 

2 Co. 35. A Man demiſes, bargains, and ſells a Manor, Part in Demeſne and Part 

Hayward's in Tenants Hands for ſeventeen Years, the Party may chuſe either to take 

Caſe, it by way of Leaſe at Common Law, and then the Tenants muſt attorn, or 
by way of Bargain and Sale without Attornment; and this agrees with the 
Policy of the Common Law, to take every Man's Grant, ſo as to paſs an 

- Intereſt as ſhall be moſt ad vantageous for the Grantee ; and fince in this Caſe 
the Words allow a double Way of taking it, the Grantee ſhall be Judge, 
= which is moſt beneficial. 

Co Lit,147. If A. bargains and ſells Land to B. by Indenture, and before Inrolment 
they both join in a Grant of a Rent charge to C. this after the Inrolment 
ſhall be conſtrued the Grant of B. aud the Confirmation of 4. becauſe 
when the Bargain and Sale is inrolled, it has the Effect of a Deed inrolled 
from the making thereof, and therefore it mult be the Grant of B. who had 

. the Land at the Time of the Grant made ; but if the Deed had never been 
mroHed, then ir ſhould have been the Grant of A. and Confirmation of H. 
becauſe the Land never paſſed from A. the Deed being ineffectual and void 
without Inrolment. 

— "hf If Tenant for Life, and he in Reverſion join in a Conveyance without 

6 8 : 4 a, Deed, this to avoid a Forteiture ſhall be conſtrued a Surrender of the Eſtate 

for Life, and the Conveyance of him in Reverſion ; for it cannot be a Grant 

8 or Confirmation of him in Reverſion for want of a Deed. 

- 454 1 40. But if Tenant for Life, and he in Reverſion join in a Feoffment by Deed, 
then each paſſes only his own Eſtate; the Tenant for Life the Freehold in 
Poſſeſſion, and he in Reverſion his Reverſion; and this cannot be a Forfel- 
fure, becauſe he in Reverſion joined in a proper Conveyance to transfer his 
Reverſion, and having paſſed it to agother has ns Intereſt left to intitle him 
to take Advantage of the Forſeiture. 


(H) Where 


G . «. 


(H) Where Gzants ſhall be ſaid to be good, oz void, 
fo: Incertainty: And herein, 


1. What ſhall be a ſufficient Deſcription of the Thing granted, notwith- 
ſtanding any Miſcrecital thereof. 


HE very Matter and Subſtance of every Grant being nothing elſe, as Hob. 229. 
my Lord Hobart ſays, but a Declaration of the Owner's Will to 

transfer a Thing to another; if by any Words his Intention appears to paſs 

the Thing, a ſight Miſtake or Error in the Deſcription will not vitiate the 

Grant, 

As where the Subchantor, and Vicars Choral of Litchfeld, made a Grant *Page 662 
to Humphry Peto of 78 Acres of Glebe, and of their Tithes Predial and Cro. Car, 
Perſonal, and alſo of the Tithe of the Glebe, all which late were in the 548. 
Occupation of Margaret Peto, which was not true ; yet the Grant was orgy = 
judged good, for the Words all 20/ich are not Words of Reſtriction, unleſs gg, '$ P. 
when the Clauſe is general, and the Sentence intire, but not when it is reſolved. 
diſtin. | 

But where the Thing is not granted by an expreſs Name, there if a Fal-2 Mod. 3. 
ſity is in the Deſcription of that Thing, the Grant is void ; as if A. grant 
Lands lately let to D. in ſuch a Pariſh, and the Lands were not let to D. 
and were alſo in another Parzſh, the Grant is void, becauſe the Lands are 
not particularly named. | 

If A. grants and confirms to B. a Rent of 5 J. to be taken out of his Bro. Tit. 
Lands, which Rent B. has of the Grant of his Father; though B. never Grant 69,73. 
had any ſuch Rent from his Father, yet this Grant of 4.'s ſhall be good to? on es- 
create a Rent- charge in B. for it is evidently the Intention of A. that B. 8 Kern 
ſhall have a Rent of 5 J. out of his Land; and a Miſtake or Error in the - 
Deſcription of the Thing (a) referred to, ſhall not render the true Deſign of () But if a 


the Contract ineffectual and void. Man grant 

ail his Lands 
which he hath by Deſcent from his Father in D. the Land which he hath from his Mother does not 
paſs. 2 Rol, Abr. 50, 


If a Man make a Leaſe of eight Tenements in D. by ſeveral Leaſes, and 2 Rol. Abr. 
afterwards by Deed, reciting ſeven of the ſaid Leaſes, grants the Reverſion 2 4 
to J. S. with all Lands, Houſes, and Buildings in D. and the Grantor . 
only theſe eight Tenements in P. the Reverſion of the eighth Tenement not 
2 ſhall paſs, for the Words all Lands, &c. cannot otherwiſe be 

atisfied, 

A Bithop grants all his Farms and Hereditaments of Weftdown in Meſt- Moor 176. 
down in the County of Somerſet ; the Biſhop has a ReQury which extends pl. 310. 
itſelf into the County of Devon, and it was held, that by Force of the 
Word Hereditamert the Rectory paſſed, (5) but that for ſo much only as lay (0 If a Man 
in the County of Somerſet, but that as to that in Devon it was void for In- grants his 
certainty, Manor of D, 

in the Coun» 
ty of M. and the Manor extends itſelf into another County, no more paſſes than what lies in the 
County of M. 2 Rol. Abr. 50,—{ But gu, in caſe of a Deviſe, if the Intention of the Teſtator 
will not govern ?] | 


If a Man hath Lands in P. and S. Part of which Lands his Father had 2 Rol. Abr. 
by Purchaſe, and Part by Deſcent, and he grants omnia Terras © Tenementa 31. 
in D. & S. & Modo in Tenura J. S. &c. wel aliquorum aliorum, & que GC. 
Pater meus perquifivit de J. D. & alis, the Lands which his Father held 
by Purchaſe only ſhall paſs. 
If 


Z 


2 Rol. Abr. If a Man leaſe his Lands by a certain Name, as Blackacre in the Pariſh 
$2. de Maria Loades in Civitate Glaceſter, the Land lying in Maria Loades ſhalt 
Robinſon ver. paſs, although it be nor ſituated in the City of Glocefter, for there was a 
Hutten 2 y 
g ſufficient Certainty before expreſſed. ä 
2 Rol. Abr. So if the Lord licenſe his Copyholder for Life to leaſe Blackacre in the 
. i ad Tenure of J. S. for five Years, and Blackacre is not in the Tenure of J. . 
Bambridge. but of the Copyholder himſelf; yet this amounts to a good Licence, for the 
Lands being particularly named, reduces it to a ſufficient Certainty. 
Co. Lit. 4. If a Man grant all his Land called Y. in the Tenure, Occupation or 
2 Kol. Abr. Poſſeſſion of J. S. and F. S. hath Part of the Lands in D. by Leaſe, 
54 and as to the other Part he only depaſtures his Cattle there, yet all ſhall 
paſs by the Grant ; for whether his Occupation be by Right or Wrong 
is not material, the Words being made uſe of to deſcribe the Thing 
| nted. | 
page 663 lf a Manor conſiſt of Copyhold Tenants only, and there are no Free- 
2 Rol. Abr. hold Tenants, without which in Strictneſs there can be no Manor, yet this 


45. being known by the Name of a Manor will paſs by that Name. 
6 Co. 67. A. made a Leaſe for Years, habend a feſto Purificationis, and after by 
- © ot Deed, reciting that he had made a Leaſe to commence a feſto Annunciationis, 


Caſſon. granted the Reverſion to another, and the Grant was held good ; and that 
the Miſrecital of the particular Eſtate was not material fo long as he had a 
Reverſion in him. 
2 Rel. Abr. A. ſeiſed of the Manor of B. in Right of his Wife, makes a Leaſe there- 
of for Years, which upon the Death of the Huſband and Wife becomes 
Miler and void; and notwithſtanding the Leſſee continues in Poſſeſſion, and the 
Hanwaring. Heir of the Wiſe, to whom the Land deſcended, reciting the ſaid Leaſe 
grants that J. S. after the Forfeiture, Expiration, or other Determination 
of the ſaid Leaſe, ſhall hold and enjoy the ſaid Manor, &c. for ſixty Years ; 
this Grant is void, and ſhall nut take Effect in preſentia, or at the Expira- 
tion of the ſaid recited Term. 

But as to this Matter, it ſeems by the better Authority of the Books, 
And 4 that if A. reciting that B. hath a Leaſe for Years of ſuch Lands, demiſes 
Dyer 116. the ſame Lands to C. for Years, to begin after the End or Determination of 
pl. 70. the ſaid Leaſe to B. where in Truth E. hath not any Leaſe at all of thoſe 
+ low. 148. a, Lands, the Leaſe to C. ſhall begin preſently, for in Judgment of Law a 
_ void Limitat'.,n, and no Limitation, is all one; ſo if he recites a Leaſe, 
Cro, Car, Which in Conſtruction of Law appears after to be void, or miſrecites a good 
399. Leaſe in a Point material, Habend' from the End of the ſaid Leaſe, this new 
Jon. 355. Leaſe thall begin preſently ; though where the firſt Leaſe is good in Law, 
Co. Lit. 46. b. and only miſrecited in a Point material, the new Leaſe can begin preſently, 
. only in Enumeration of Vears, not in Intereſt, till the End of the firſt 
2 Leon 11, Leaſe; for in theſe Cafes, the Commencement of this new Leaſe being re- 
pl. 17. ferred to a Thing which is not, cannot be any ways aſcertained or governed 
Vaugh. 73. thereby, and then it is as if no ſuch Recital had been, which would have 
darts 242+ left the Leaſe to begin preſently, as the ſtrongeſt Conſtruction againſt the 
Sid. iy” «4 Leſſor, ſince there is nothing now to aſcertain or determine its Beginning at 
2 Keb. 3a. any other Time. | 
Vent. $3, King II. 8. in the 31ſt Year of his Reign leaſed Lands to one for twenty- 
2 Kol, Abr. ne Years, and after granted the Reverſion ro a Biſhop, who reciting all 
55. the Lands contained in the Letters Patent, and the Land itſelf before leaſed 
Ha!fwel! and by Name, and reciting the Lette-s Patent thus; That whereas H. 8. by 
Hyiewerth, his Letters Patent dated 20 J. 8. where in Truth they were dated 31 H. 8. 

and alſo miſreciting the Day of the Dare, grants all the Lands, Tenements, 
Sc. to the fi Leſſee for a certain Number of Years, poſt expirationem 
Aujuſmodi Literarum Patentium ; in this Caſe it ſeems, that the Date being 
miſtaken, and rhe Commencement of the new Leaſe referred to the Expira- 
tion of the ſaid Letters Patent, when in Truth there were no ſuch Letters 

Patent 
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Patent as were recited, the ſecond Leaſe ſhall begin preſently, and fo by 
Acceptance thereof will amount to a Surrender of the firft ; aliter it would 
have been, if the ſecond Leaſe had been limited to begin after the End of 
the firſt Term generally. 


2. Where a Defect in the Deſcription may be aided by Relation to a 
Thing certain. 


If a Grant be made of ſnch Liberties as ſuch a Town enjoys, the Hob, r74, 
Grant is good, being capable of being reduced to a Certainty ; for when Godb. 245. 
the Act of Niſpoſal relates to another Thing, that Thing becomes in a? Rol. Abr. 
manner Part of the Diſpoſition; and the Standard referred to being cer- “ 

* tain, the Grant by Relation thereto becomes certain, according to the com- Page 664, 
mon Maxim, id certum eſt quod certum reddi poteſt. 

But if a Man grant to another ſo many of his Trees as may be rea- Moor $20. 
ſonably ſpared, this Grant is void, for there is no Standard to reduce it to Heb. 168. 
a Certainty. Dav. 36. 

If one makes a Leaſe for Years to another for ſo many Years as J. S. 2 Leon. 86. 
ſhall name, this at the Beginning is uncertain ; but when J. S. hath named Godb. 25. 
the Years, this aſcertains the Commencement and Continuance of the Leaſe Co Lit.45.b. 
accordingly, but if the Leaſe had been made for ſo many Years as the gx 1535: 
Executors of the Leſſor ſhould name, this could not be made good by any plow. 2 
Nomination, becauſe to every Leaſe there ought to be a Leſſor and Leflee ; 273. b. 
and here the Nomination, which aſcertains the Commencement of the 
Leaſe, not being appointed till after the Death of the Leſſor, makes the 
Leaſe deſective in one of the main Parts of it, viz. the Want of a Leſſor, 
and therefore of Conſequence muſt be void; which is alſo the Reaſon, that 
in the firſt Caſe the Nomination ought to be made in the Life-time of the 
Leſſor, and not by FJ. S. after his Death, for then it will be void. 

(a) If 4. lets Lands to B. for ſo many Years as B. hath in the Manor cf (a) Co. Lit. 
D. and P. hath then a Term for ten Years in that Manor, this makes A.'$45+ b. 
Leaſe to him good, and fixes the Meaſure and Continuance thereof, ſo that 4 * 
B. ſhall have the Lands demiſed for ten Years. So (6) a Leaſe to one during(y) Plow. * 
the Minority of F. 5. who is then ten Years of Age, is a good Leaſe for 522. 
eleven Years, if J. S. ſo long live; for if he dies ſooner, that determines 3 Co. 19. b. 
the Leaſe, fince nothing appears to extend it beyond his Life, and his 
Minority ceaſes at his Death. 

But if a Woman be enſeint with a Son, and a Leaſe is made till ſuch 6 co, 31. b. 
Iſſue in Ventre ſa mere ſhall come to full Age, this is a Leaſe only at Will; 
for it is uncertain when or whether the Son will ever be born, and conſe- 
quently the Beginning, Continuance and Ending of this Leaſe is uncertain; 
and therefore it cannot be ſaid to be any Leaſe for Years, ſiuce it is to begin 
preſently as a Leaſe ; and yet nothing appears in the Deed itſelf, nor is there 
ſuch a Reference to yet collateral Circumſtance, as may then meaſure the 
Continuance thereof. | 


3. Where by an Election given to the Grantee, he may reduce an uncertain 
Grant to a Certainty. 


If A. ſeiſed of a great Waſte, grants the Motety of a Yard-Land lying Leon. 30. 
in the Waſte, without aſcertaining what Part, or the ſpecial Name of the Noy 29. 
Land, or how bounded, this may be reduced to a Certainty by the Election * 
of the Grantee; but it is otherwiſe in the Caſe of the King's Grant, for 
there can be no Election in his Caſe, and therefore the Grant is void for 
Incertainty. 


r 


Keilw, 84. So if a Man grant twenty Acres Parcel of his Manor, without any other 
2 Co. 36. Deſcription of them, yet the Grant is not void, for an Acre ; a Thing cer- 

tain, and the Situation may be reduced to a Certainty by the Election of 
(a) That the the (a) Grantee. 


Election 
mu't be made in the Life- time of the Parties, and cannot be made by the Heir or Executor. Co. 


Lit. 14 5. a. 2 Co, 37. a. Hob. 174. Leon. 254. 


2 Co. 36. But if a Man ſell 20 J. worth of his Land, Parcel of a Manor, this is 

Keilw. 84. void, it being neither certain in itſelf, nor reducible to any Certainty, for 
no Mu is made judge of the Value. 

Page 665 If a Man grant 600 Cords of Wood out of a large Wood, the Gran- 

5 Co. 24. tee hath Election to take them, when, and in what Part of the Wood 

Palmer's he pleaſes, without any Appointment of the Grantor, and conſequently 


_. may aflign his Intereſt in them to a third Perſon, and he ſhall have the like 
$1 9. : Election. 


Moor 691. 
Jon. 276. S. C. Hob. 179. Like Point. 


5 Co. 24. in But if one grant to me 1900 Cords of Wood, to be taken at my Election, 

8 and the Grantor or a Stranger cuts down Part of the Wood, I can take no 

Part of that which is cut down, but muſt ſupply myſelf out of the Reſidue 
ſtil! remaining. 

Vent: 271. Bur if A. covenants with B. that he ſhall have twenty of the beſt Trees 

3 in the Wood of A. to be taken at the Election of B. within ſuch a Time, 

„ 25.68 Breach of the Covenant in A. to cut down any of the Trees 


"493 tg * within that Time, becauſe the Latitude of Election which B. had is thereby 


judged. abridged. 
2 Rol. Abr. If a Man grant to another 200 Faggots of Wood out of all his Lands, 
47. or 20 5. in lieu thereof out of his ſaid Lands, Habendum the 200 Faggots, 
—_— 20s. to him and his Heirs, with Clauſe of Diſtreſs for the one or the 
; other, at the Election of the Grantee ; in this Caſe the Grantee hath an In- 
tereſt veſted in him in the Faggots before any Election made by him; but 
as to the 20s. being given in lieu thereof, he hath no Intereſt till he hath 
made his Election. . 
Co.Lit.35,a, If 4. ſeiſed of Lands grants to B. that when B. pays 20s. that from 
45, 6 b. thenceforth he ſhall have and ocoupy the Lands for twenty-one Years, 
Rol. Abr, and after B. pays the twenty Shillings, this is become a good Leaſe for 
$49. twenty-one Years from the Time of ſuch Payment made ; for though the 
Commencement of it was. contingent and uncertain, and depended upon 
B's Election to pay the twenty Shillings; yet after he hath paid them, this 
takes off all Uncertainty, and fixes the Commencement and Continuance of 


the Leaſe, 


* 


— 


(1) How Pants are to be expounded: And herein, 
1. How to be conſtrued where there appears a Repugnancy in the Words. 


2 Rol. Abr. FNRANTS are to be conſtrued according to the Intention of the 
8 1 Parties; and if there appears any Doubt or Repugnancy in the 
Thie +. Words, ſuch (5) Conſtruction is to be made as is moſt ſtrong againſt the 


(b) That the 
Word Grant Grantor, 
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Grantor, becauſe he is preſumed to have received a valuable Confideration 
for what he parts with. 


implies a 
Warranty. 
Cro. Jac. 
233, 4.——That in Deeds, ſubſequent Clauſes, which are general, ſhall be governed by pre- 
cedent Clauſes, which are more particular, 4 Mod. 69. That Words of a known Signifi- 
cation, but ſo placed in the Context of a Deed that they make it repugnant and ſenſeleſs, are to 
be rejected equally with Words of no known Signification. Vaugh, 176, 


Therefore if 4 Thing be granted generally, and there comes a Viz. Moor 880. 
which deſtroys the Grant, it is void, == repugnant to the Thing Arſt 

nted. 

As there, be a Demiſe of a Parſonage with the Lands and Woods, ex- Moor 881. 
cept the Woods ; this Exception is void ; for the Woods being ſpecially 

anted in the Premiſſes cannot be reſtrained afterwards ; ſecus if the 
Woods had not been ſpecially granted, 

* So if a Leaſe for Years be made to a Man and his Afſtg15, provided * Page 665 
that he ſhall nor aſſign ; this Provilo 1s void, being repugnant to the Pre- Moor 811. 
miffes, though it would be good, had the Word Aſſigns been left out. + + But a Pro- 


viſo, that ke 
ſhould not aſſign without Licence of the Leſſor, had been good. 


If a Man grant a Rent out of his Land, with Clauſe of Diſtreſs, and by Lit. SeQ. 

a Proviſo in the Deed, or by Deed of Defeafance provides, that the Grant 220. | 
nor any Thing therein contained, ſhall be conſtrued to extend to charge his 8 a 
Perſon by Writ of Annuity ; in this Caſe the Perſon of the Grantor is not a 
chargeable, becauſe the Charge upon the Perſon ariſing only from the Man- 

ner of conſtruing Grants, which for the Conſideration given ought to be 

extended as far as the Words will bear againſt the Grantor, there can be no 

Room for fuch Conſtruction, when by the expreſs Words of the Grant the 

Perſon of the Grantor is not charged ; for no Implication ſhall be admitted 

to overthrow an expreſs Clauſe in the Deed. 

But if the Proviſo had been alſo, that the Grant, nor any Thing therein Co. Lit. 146. 
contzined, ſhould charge the Land, that Proviſo had been void as repug- a. 
nant to the Grant: 

So if a Man grant a Rent-charge out of the Manor of Dale, in which Co. Lit. 146. 
the Grantor has no Intereſt, with a Proviſo that the Grant ſhall not charged r 
his Perſon ; this Proviſo is void, becauſe the Grantor having nothing in 3 85 
Manor of Dale could not by any Act of his charge it; and conſequently 
the Grantee having no Remedy ſor his Annuity but againſt the Perſon of 
the Grantor, the Proviſo to exempt his Perſon is void, as rendering the 
whole Grant inefieQual ; and if in this Caſe the Grantor had been ſeiled of 
the Manor, aud had granted a Rent- charge out of it for the Life of the 
Grantee, with a Proviſo that the Grant ſhould not charge his Perſon, though 
the Grantee himſelf could have no Remedy but by Diſtreſs, becauſe that 
Remedy being open to him, the Proviſo is to exonerate the Perſon, vet 
upon the Death of the Grantee his Executor may have an Action of Debt 
againſt the Grantor for the Arrears, becauſe the Executor has no other 
Remedy for the Recovery of them; for he cannot diſtrain after the Grant is 
determined, and therefore the Proviſo to exempt the Perſon is void againſt 
the Executor, as rendering the Grant uſeleſs and ineſfectual. 

If one makes a Leaſe for ten Years at the Will of the Leſſor; this is a 14 H. 8. 14. 
good Leaſe for ten Years certain, and the laſt Words are void for Repug- Bro. Tit. 
tracy, So if one lets Lands at Will for a Year & fic de anno in annum * 1 
this is a Leaſe only at Will by the firſt Words, and the laſt Words being 

repugnant ſhall not control them, or add any more Certainty to its 
Continuance. 

But if the Liz. or Proviſo be only explanatory, and not repugnant to the Moor 880. 
Grant, it will be good ; as if a Leaſe be made of three Manors, rendering 
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10 l. Rent, vis. 5 /. out of one, and 5 J. out of another; this is good, and 
the Third ſhall be diſcharged. 

Moor $80, So in Caſe of a Feofiment of two Acres, Habendum the one in Fee, and 
the other in Tail; the Habendum only explains the Manner of Taking, but 
does not reſtrain the Gift. 

Moor 8%, So if an Advowſon be granted, wiz. to preſent every ſecond Turn; this 
1s good, the V iz. being only explanatory. 

Co, Lit. 183. And note as a general Rule, that where it is impoſſible the Grant ſhould 

b take Effect according to the Letter, there the Law ſhall make ſuch Con- 
ſtruction as the Gift by Poſſibility may take Effect. 


* Page667 ® 2, Where the Premiſſes differ from the Habendum, and therein how far 
the Habendum may enlarge or abridge the Grant in the Premiſſes. 


Co. Lit. 6. The Office of the Premiſſes of the Deed is to name the Grantor and 
But for this Grantee, and the Thing to be granted or conveyed ; and of this it muſt be 
— as obſerved as regularly true; 1, That no Perſon not named in the Pre- 
Letter (C.) miſſes of the Deed can take any Thing by the Deed, though he be after- 

wards named in the Hahendim, becauſe it is the Premiſſes of the Deed that 

make the Gift, and therefore when the Lands, Oc. are given to one in the 
(a) But a Premiſſes, the Habendum cannot give any Share of them to (a) another, 
Man not becauſe that would be to retract the Gift already made, and conſequently 
namedin to make the Deed contrary and repugnant in itſelf. 


the Pre- 
miſſes may take an Eſtate in Remainder by Limitation in the Haberdum. 2 Rol. Abr. 68. Hob. 


313. Cro, Jac. 564. 


2 Rol. Abr. 2dly, That the Habendum cannot paſs any Thing that is not expreſsly 

65. mentioned or contained by Implication in the Premiſſes of the Need, be- 

cauſe the Premiſſes being Part of the Deed by which the Thing is granted, 

and conſequently that makes the Gift, it follows, that the Habendum, which 
only limits the Certainty and Extent of the Eftate in the Thing given, can- 
not increaſe or multiply the Gift; becauſe it were abſurd to ſay that the 

Grantee ſhould hold a Thing which was never given to him. 

Salk. 34%, If a Termor grant a Term of 1000 Years to the Grantee, his Executors, 
Adminiſtrators and Aſſigns, Habendum after the Death of the Grantor and 
his Wife, for the Reſidue of the Term of 1000 Years, in this Caſe the 
Habendum being repugnant to the Premiſſes is void, and the Grantee ſhall 
have the Term preſently. 


3. How the Words of a Grant are to be conſtrued as to the Things 
intended to be granted. 


Hob, 304. Tf a Prebend, who has an Advowſon annexed to his Prebendary, make 
a Leaſe for Years of ſeveral Parcels thereof, together with all Commodities, 

Emoluments, Profits, and Advantages to the Prebendary belonging, theſe 
(4) so an General Words will not paſs the Advowſon, for they fignify Things (3) 
Appropria- gainful, and Words in Grants ſhall be conſtrued _— to a reaſonable 


— wang and eaſy Senſe, and not {rained to Things unlikely or unuſual, 

Name of an So 
Advowſon, 
44 Z. 3. 33. And for this Reaſon it was held by two Judges againſt two, that 
if a Prebendary having a peculiar Juriſdiction make a Leaſe of his Prebend, with all 
Profits, Commoditities, Advantages, Cc. thereto belonging, the Eccleſiaſtical Juriſdition did 


not thereby paſs to the Leſſee, ſo that he might make a Commiſſary, being a Thing annexed to 
| | the 


ö p 


So if a Man grant all his Woods and Trees, Apple Trees will not paſs. Lob. 304. 

My Lord Coke ſays, that by a Grant of (a) Veflura Terre, the Under- Co. Lit. 4. 
wood and Sweepage paſs, but not the Soil, Timber-Trees or Mines, nor (a) But it 
do theſe paſs by a Grant of the Herbage, though Livery and Seiſin be made. hath been 


fince holden 
that the Grant of Veſtura Terre with Livery paſſes the Soil, and that the Grant of prima weura for 
no certain Time paſſes the firſt Cutiing only, but that from ſuch a Day to ſuch a Day, it paſſes the 
Soil, Vent. 393. . f 


* A Grant of ſeparalis Piſcaria paſſes neither Water nor Soil; but a Page 668 
Grant of the Water paſſes both the Water and Piſcary, but not the Soil. Co. Lit. 4. 
Dav. 5s. 


But a Grant of Stagnum or Gurges paſſes both Water and Soil. Co. Lit. 5. 
Vaugh. 108. 
General Words, as Honour, Ifle, Caftle, will paſs Things compound; Co. Lit. 5. 
as Honour or Caſtle will paſs divers Manors or Things ſimple of different 
Natures ; as Fearm or Farm will paſs Houſes, Lands, Tenements, a Plow- 
land or ſo much as one Plow can till ; an Oxgang, or ſo much as one Ox 
can till, may paſs Arable, Meadow, Paſture, and Wood, c. neceſſary 
for ſuch Tillage. 3 
A Grant of a Grange paſſes a Barn or Stable with its Curtilage. Co. Lit. 5. 
So a Grant of a Houſe paſſes the Houſe, Orchard, and Curtilage. Co. Lit. 5. 
So if a Man grant a Foreſt, Warren, Chaſe or Vivary, by theſe Words Co. Lit. 5. 
both the Ground and Privilege paſs. | | 
A Grant of a (6) Boilery of Salt paſſes the Soil ; by the Grant of Ovile (5) Co.Lit.g. 


Rol. Abr. 2. 

a Sheep- coat, and not a Sheep-walk paſſes. poo * 0 
If a Man grant all his Lands and Tenements, by theſe Words a (0 A 

Common in groſs doth not paſs. * The, 


(e) But by the Grant of a Tenement a Reverſion paſſes, 37 H. 6. . That by a . of all 
a Man's Lands and Hereditaments Copyholds will not paſs. Owen 37. — But if a Man grants 
all his Lands and Tenements in D. a Leaſe for Years paſſes, Plow. 424. cont. Bro. Tit. Grant, 
155. F wide Godb. 183. S. P. but no Reſolution.— So if a Man grant all his Lands and Tene- 
ments ſ in D. a Rent- charge which he has iffuing out of Lands there paſſes. 2 Rol. Abr. 57. 


1 See ante 667. n. 
By a Grant of Land the Houſes and Buildings thereupon paſs. Rol. Ab-, 


57. 

If A. demiſe Lands, and grants that the Leſſee ſhall have Houſe- boot in! m. 33c. 
other Lands of the Leſſor's not demiſed, the Leſſee may, beſides thoſe Moor 6. pl, 
granted, take Houſe- boot, Cc. on the demiſed Premiſſes. 5 19 

3 & See infra, 

If Leflee for Years of the Pawnage of a Park grants all his Goods and | 79. 
Chattels, Moveables and Iinmoveables within the ſaid Park, by theſe | 
Words the Pawnage paſſes. 


If a Perſon grant an Acre called t2v9 Acres, an Acre only paſſes. Cro. Eliz. 
If a Man grants (d, omnia bona ſua, Trees growing dv not pals ; other- 633. 
wife if they had been cur down at the Time of the Grant. 18 E. 4. 16. 
2 Rol. Abr. 


58. (4) So of a Crant de omnibus averiis ſuis, Deer will not paſs, 2 Rol. Abr. 57. 


— 


3 —— 
— 


the Spiritual Perſon, and not to the Corps of the Prebend. Lev. 125, Keb, 538, 649,—Yet an 
Advowſon will be containec under the Name cf a Tenement, and therefore a Licence to purchaſe 
Lands and Tenements in Mortmain extends to Advowſons, Dyer 350. So Advowſons pats 
by the Name of all Hereditaments lying where the Church lieth, Dyer 322. That the Word 
Tenement paſſes any Thing whereof a Man may be ſeiſed ut de Lilero Tenemento 3 Hereditament any 
Thing wherein a Man may have an Inheritance, Co, Lit, 6, a, 


Vol. II. «A If 
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11 Co. 50. If a Man leaſe Lands for Life, excepting the Trees growing, and af- 
Liford'*Cae. terward he grants the Reverſion to another, by the Grant of the Reverſion 
the Trees paſs, for they are annexed thereto. | | 
11 H. 6. 7. Tf a Man grant all his Chattels, a Term which he hath in Extent on a 
Statute Merchant paſſes ; for this is but a Chattel. 
Dyer 25. If a Man grant all his (4) Goods and Chattels, an Obligation in which 
8 * J. $. is bound to him paſſes hereby, and by theſe Words he hath an Inte- 


Ay That a Teft in the Parchment or Paper, although the Debt itſelf being a Choſe in 


Deviſe by Action cannot be granted or aſũgned over. 
thete Wores | : 
will not carry Debts due to the Teſtator. Dyer 59. b. pl. 15. 


9H. 6. 52. b. If a Man grant omnia bona £7 catalla ſua, a Term for Years which he 
- -=x br. hath in Right of his Wife hereby paſſes. 

* this aide So ifa Man grants omnia bona & catalla ſua, the Goods which he hath as 
2 Rol. Abr. Executor thall paſs, as well as his own proper Goods. 


58. | 

Noy 106. 4 Leon 22. 1 Leon, 263, 1 

Sid. IR A Grant of bona F catalla felonum will not carry the Goods of a Feli 
Veat, 32. de fe. | 

Saund. 274, | | 

page 669 4. Where a Thing fliall be ſaid to paſs as appendant, appurtenant, or 


incident. 


10 Co. 64, It ſeems agreed, that ſeveral Things will paſs as appendant or appurte- 
Whifiler's nant to the Principal Thing granted, without any expreſs Mention of them; 


Caſe. as if a (5) Man grant a Manor to which an Advowſon is appendant or 


28 88 Villain regardant, without ſaying cum pertinentiis, yet theſe paſs as (c) ap- 


Gouldf. 42, pendant or appurtenaut to the Manor, 

Style 78, | 

Co. Lit. 307, a, (3) But this muſt be underſtood of a Grant by a common Perſon ; for if the 
King grants ſuch a Manor, or grants a Manor cum pertinextiis, yet the Advowſon does not pals. 
Plow. 251. 10 Co, 64. c) Here note, as regularly true, that nothing can be appendant or 
appurtenant, unleſs it agree in Quality and Nature to the Thing whereunto it is appendant or ap- 
purtenant ; as a Fhing ccrporeal cannot properly be appendant to a Thing corporeal, nor a Thing 
incorporeal to a Thing incorporeal ; but Things incorporeal which lie in Grant, as Advowlſons, 
Villains, Commons, and the like, may be appendant to Things corporeal, as a Manor-houſe or 
Lands; or Things corporeal to Things incorporeal, as Lands to an Orfice; f alſo they muſt 
agrec in Nature and Quality; for a Common of Turbary or of Eſtovers cannot be appendant or 
anpurtenant to Land; but to a Hovſe to be ſpent there; nor a Leet that is Temporal, to a 
Church or Chapel which is Ecclenaſtical; neither can a Nobleman, Eſquire, Sc. claim a Scat in 
a Church by Preſcription, as appendant or belonging to Land, but to a Houſe, becauſe ſuch a 
Seat belongeth to the Houle in reſpect of the Inheritance thereof, Co. Lit, 121 b. 122, a.—— 
Alſo the Thing to which another is appendant muſt be of perpetual Subfiſtence ; and therefore 
an Advowſon which is {aid to be appendant to a Manor, is in Truth appendant to the Demeſnes 
of the Manor, which are of perpetual Subſiſtence and Continuance, and not to Rents or Services, 
which are ſubject to Extinguiſhment and Deitruction. Co. Lit, 122. a. 


| FEES I Fide infra, 
Co. Lit. 221. So if a Man at this Day grant to a Man and his Heirs Common in ſuch 
a, a Moor for his Beaſts Levant and Couchant upon his Manor, or if he grant 
| to another Common of Eſtovers or Turbary in Fee- ſimple, to be burnt or 
8 ſpent within his Manor; by theſe Grants thoſe Commons are appurtenant 


to the Manor, and ſhall paſs by the Grant thereof. 
2 Rol. Abr. So if A. ſeiſed of 100 Acres of Land to which a Common for Cattle le- 
60, bil. vant and couchant is appurtenant, by Grant made thereof within Time of 
S:cheverdl Memory, and A. grants ten of the ſaid Acres only, withour ſaying cum per- 
and Porter, tineutiis ; yet a proportionable Common for the Cattle Ihn and couchant 
— on theſe ten Acres thall paſs; for being a Common appurcenant it is in its 
| Na; ure apportiouable, 


F ‚ N -wͥ IS 


But if A. grant the third Part of a Manor to which an Advowſon is ap- Savil 103. 
pendant, though he adds cum pertinentiis, yet the Advowſon does not pals Leng ver. 


unleſs it be expreſſy mentioned. Hiſhop of 
| Glouceſter, 


By a Grant of a Meſſuage five Tenementum, only the Houſe and Circuit Moor 2 4 
thereof paſſes, but not the Garden, for theſe are diftint ; for in a Fræcipe pl. 82. per 
quod reddat the Demand muſt be de uno Meſſuagio & uno Gardino, and the Pyer and 


Word Tenement, as here uſed, is only ſynoaymous to the Word Meffuage ; Yo", con- 
ry to 


but had it been a Grant of a Meſſuage and Tenement it might be other- gr, has 
will e. Weſton held, 
that the 


Garden would paſs by the Name of Meſſuage, with an Averment, that they were occupied together. 


Where a Houſe or Land belongs to an Oſſice, or a Chamber to a Cor- Vaugh. 178. 
rody, the Otfice or Corrody being granted by Deed, the Houſes and Land 
follow as incident or belonging to it without Livery, becauſe the Office is 
the Principal, and the Land but appertaining to it. | 

If a Man grants his Saddle with all Things thereunto belonging, Stirrups, Vaugh. 109, 
Girths, and the like do paſs; ſo if a Man grant his Viol, the Strings aud 
Bow will paſs. | 

By a Grant of a Houſe cum pertinentiis, a Conduit which conveys Water Moor 684. 
to the Houſes paſſes, and the Owner may, without alledging a Preſcription Browne and 
or Grant, enter upon the Soil of another to repair it; but this muſt be NE“. 
done .in convenient Time. 

It was found by Special Verdict, that A. was ſeiſed of a Mill in Fee, » Page 6-0 
and that he built a Kiln at the End of the Cloſe wherein the Mill Rood, 84 211 g 
and then granted the Mill cum pertinentiis; and if the Kiln paſſed was the Le, 131. 
Queſtion; and the Court held clearly, that if it had been found in the Keb. 736. 
Special Verdict, that the Kiln had been neceſſary to the Mill, that then it S. C. Archer 
ſhould paſs by a Grant of the Mill ; ſo if it were erected for the Uſe of the i Nn. 
Mill, as Sluices, though never ſo far off; ſo a Dove-houſe to a Dwelling- 
houſe; but as it was here barely found, there was no colour to adjudge it 
to paſs. 

If a Man grants to another the Uſe of a Pump, the Grantee as incident to Saund. 322. 
the Grant may enter on the Ground of the Grantor to repair it; for this 
Privilege 1s given to him as incident to the Grant. | 

So if a Man licenſe another to lay Pipes of Lead on his Ground to con- Saund. 424. 
vey Water to his Ciſtern, although the Ground is not hereby granted, yet 
the Grantee may enter thereon to repair the Pipes. 

If a Man grant the Fiſh in his Water, the Grantee may fiſh within, but Hob. 234. 


he cannot cut the Banks. 2 Rol. Abr: 


So if a Man grant or reſerve Wood, it implies a Liberty to take and carry _ WP 
1 away. 2 Rol. Abr. 
60. 


5. What Eſtate or Intereſt ſhall be ſaid to be granted. 


It is holden by Chief Juſtice Holt, that if a Termor grants the Land, 1 Salk. 446, 
the Grantee is but Tenant at Will; for it does not appear that the Grantor 
meant to pals his whole Intereſt, and that this is enough to ſatisſy the 


Grant. 


Alſo it was adjudged in B. R. that if a Termor for 1000 Years, by Deedre- pen ww | 


kg the original Leaſe of the Lands, grants the faid Lands, rogether with — 
the {aid (4) recited Leaſe, to the Grantee, his Executors, Adminiſtrators, 8 _ 
| and () But per 

Holt, the 


Word Leaſe would paſs the Term, but here it is the recited Leaſe, which can fignify nothing but 


the Deed ; alſo he agreed, that if a Tormer deviſe the Land, all the Term paſſes ; for the Deviſee 
. 24 2 net 
- 


Z 


. and Aſſigns, and all Writings relating to the Premiſſes, Ilabendum to the 
cn „ Grantee, his Executors, &c. after the Death of the Grantor and his Wife, 
Will, be. for the Reſidue of the Term of 1000 Years, that hereby the Term does 


cauſe the not paſs, 
Deviſor muſt 


die before the Deviſe can take Effect, and one cannot be Tenant at Will to a dead Man, Salk, 346. 


Salk. 346. But this Judgment was reverſed in the Exchequer-Chamber, where it was 
adjudged in held, that by the Grant of the Lands in the Premifles to the Grantee, his 
2 Executors, Adminiſtrators, and Aſſigns, the whole Term of 1000 Years 
ber, and af. was transferred; and fince by the Premiſſes the whole Term paſſed pre- 
firmedin the ſently, but by the Habendum not till after the Death of the Grantor and 
Houſe of his Wife they held that ex conſeguenti the Habendum was repugnant to the 
Lords, Premiſſes, and void. | 
Rol, Abr, If a Man by Deed grant a Rent-charge, Reverſion, Common, or any 
845. Thing elſe which lies in Grant, without mentioning any particular Eſtate, 
1 Grantee hath an Eſtate for Term of his own Liſe, becauſe a Man's own 
% S. Act is taken moſt ſtrongly againſt himſelf ; and where the Words of the 
Deed will bear two Seuſes without Injury to any one, the Purchaſer deſerves 
the moſt Favour and the Conſtruction that moſt enlarges his Intereſt is to 
be preferred ; beſides, being granted to him, it cannot be ſuppoſed out of 
him as long as the ſame Perſon continues. 

Moor 876. If A. grant a Rent-charge to B. and bis Heir, Habendum to him and his 
pl. 1227. Heirs, to the Uſe of him and his Heirs for the Life of J. S. this is only a 

—_— ver. deſcendible Eſtate for the Life of J. S. and not a Fee-fimple, 
N If an Office be granted to a Man to have and enjoy ſo long as he ſhall 
behave himſelf well in it, the Grantee hath an Intereſt for Life in the 
page 671 Office; for fince nothing but his Miſbehaviour can determine his Intereſt, 
Co. Lit 42. a. uh Man can prefix a ſhorter Time than his Life, ſince it nuiſt be his own 
Rol. Abr. Act, (which the Law does not preſume to foreſee,) which can make his 


144. Eſtate of ſhorter Continuance. 
1 Show. 52 3, 
331. Show. P. Caſes 161. 4 Mod. 173. 


Do. Lit. 42.2. If the King grants an Office at Will, and grants a Rent to the Patentee 
for his Life, for the Exerciſe of his Office; this is no abſolute Eſtate ſor 
Life; becauſe the Rent being granted on Account of the Office and in Diſ- 
charge of the Duty of the Place, whenever his Intereſt in the Office ceaſes, 
the Rent is determined, becauſe it was at firſt granted for the Exerciſe of 
the Office, which he is no farther concerned in. 

Moor 6, If a Man make a Leaſe for forty Years, and grants that the Leſſee ſhall 

Pl. 23. have Houſe- boot, Fire- boot and Cart-boot, in other Lands of the Grantor's 
not demiſed, though it is not ſaid for how long, yet the Grantee ſhall have 
ſuch Privilege during the Continuance of the Leaſe, and fuch Privilege ſhall 

go to his Executors and Aſſigns. | . 


6. At what Time the Thing granted becomes veſted, and when the Grantee 
muſt take the ſame. 


2 Rol. Abr. If a Man grant a Thing to be taken yearly, and the Grantee negletts 
64. to take it for one Year, he cannot take double the Quantity the next; as if 
Saut wel and a Man grant to another and his Heirs 200 (a) Faggots of Wood, to be taken 
115 15 yearly, and the Grantee neglects to take 2 for the firſt Year, he cannot 
Kan grant the next take 400 Faggats ; for by this Means he might deſtroy all the 
Common for Woods of the Grantor, 

ten Head of 

Cattle yearly, the Grantee, if he neglefts to feed the Common for one Year, cannot put on dou- 
Me the Number the next. 27 H. 6. 10. 8 | 7 ; 


But 


E 


But if the Grantor be to render the Thing, as if A. grants 200 Faggots 2 Rol. Abr. 
of Wood to be taken yearly out of all his Lands, with Clauſe of Diſtreſs, 65. 
and the Grantor is to cut and make up the Faggots and carry them to the 
Houſe of the Grantee; if the Grantor negleQs to do this for the firſt or 
any one Year, the Grantee ſhall have double the Quantity the next ; for in 
this Caſe the Grantor was to do the firſt Act, and ſhall not have any Ad- 
vantage by his Neglect. 
He who hath the next Avoidance of a Church, muſt preſent to the next) Co. 28. 
that happens after ſuch Grant, at his Peril. Bulſt. 26, 
If a Man grants all his Trees to be taken within five Years, the Grantee Moor 882. 
cannot take any after the Expiration of the five Years ; for this is in Nature 
of a Condition annexed to the Grant ; but if the Grant had been of the 
Trees, with Covenants either on the Part of the Grantor or Grantee, that 
they ſhould be taken away in five Years, there the Grantee may take them 
after the Expiration of five Years, and the Grantor muſt purſue his Remedy 
by Action of Covenant. 
Soif a Man grant Corn growing, and the Grantee does not take it away Moor $82, 
in a reaſonable Time, by which the Grantor receives a Prejudice, he may per Hutton, 
have an Action on the Caſe, + | + $0 for not 


taking way 
Tithes in due Time, whereby the Occupier of the Land is prejudiced, 


*CUARDIAN » 


A (a) Guardian is one appointed by the Wiſdom and Policy of (a) 1 


the Law to take Care of a Perſon and his Affairs, who by Reaſon and ccveral 

of his 5) Imbecillity and Want of Underſtanding is incapable of gjgnificati- 
acting for his (c) own latereſt; and it ſeems that by our (d) Law his Office ons of the 
originally was to inſtru the Ward in the Arts of War, as alſo thoſe of Word Guar- 


Huſbandry . and Tillage, that when he came of Age he might be the 2 ü 


better able to perform thoſe Services to his Lord, whereby he held his 23, $64, f. 
own Land. | (b) And 


therefore 


Bracten, I. 2. c. 38, f. $6, treating thereof, ſays De illis, gui minores ſunt & infra ætatem, S quos 
eportet efſe ſub tutela & cura aliorum, eo qued ſe ip ſos regere non norunt, & quorum quidam debent eſſe ſub 
cuftedia Domini cum Terris & Tenementis, que ſunt de Feodo eorum, & quidam ſub cuſtodia Parentum & 
Proximbrum Conſanguiteorum, ut prædict. , & guibus dantur Cuflodes ali vundo de jure de antique Fe- 
effamento, & aliquands Curatores ab Homine. So Fleta, c. 9. f. 4. Leides ſub cuftodia Parentum 

Proximorum Conſanguineorum, & illis dantur Cuſtodes de jure Gentium. (c) And therefore their 
Authority and Intereſt extends only to ſuch Things as may be for the Benefit and Advantage of 
the Infant, Co. Lit. $9. a. d) In the Civil Law they are called Curators or Guardians, Vaugh, 
244. Swinb. 194.——But if the Spiritual Court appoint a Guardian or Curator to an Infant, 
who has a real Eſtate, ſuch Appointment is void, 2 Lev, 162, 217.—{The Eccleſiaſtical Courts 
ought not to appoint Guardians ex officio, without a Suit inſtituted ; for it is breaking in upon the 
Juriſdiction of Chancery; and Semb. that a Quo Warrarto will lie, 3 Atk. 631. See 3 V.15.n. 
A Guardian may be appointed by Chancery, though no Suit is depending. 3 Atkyns 813.— 
The Court never appoints a Guardian to a Woman after Marriage, 1 Vezey 157.—5Sce ff. 679.] 
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Under this Head we ſhall conſider, | 
(A) The ſeveral Kinds of Guardians. 673. 


And herein, 
7. Of the ſeveral Kinds of Guardians by the Com- 


mon Law. 673. 
2. Of Guardians by Cuſtom. 675. 
3- Of Guardians by Statute. 675. 


(B) What Perſons map be Guardians, and are 
intiticd thereto. 678, 

(C) By what Authozity Guardians are appoint- 
ed, and herein of the pzoper Jurisdia ion in 
reſtraining and puniſhing Abuſes by Guardians 
and others, in relation to Jnfants. 679. 

(D) Of the Manner of appointing and admitting 
a Guardian. 680. 

(E) At what Time the Authozitp of a Guardian 

__  reaſcs, and what Acts will determine it. 681. 

(F) Of the Guardian's Intereſt in the Body and 

Lands ok the Ward, and his Liemedp foz the 
lame. 682. | 

(G) What Things a Guardian map lawfullp do, 
and which willi bind the Inkant. 682. 

(H) Of the Jnfant's Nemedp againſt his Guar- 

dian foz Abuſes by him. 685. 

(I) Of obliging a Euardian to account, and what 
Allowances he ſhall have. 687. 
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*Page673* (A) The ſeveral Kinds of Guardians : And herein, 


1. Of the ſeveral Kinds of Guardians by the Common Law, 


Co. Lit. 88. b. HERE are four 4) Kinds of Guardians by the Common Law, wiz. 
(a) That Guardian in Chivalry, Socage, Nature, and Nurture. 
there is a . 


Guardian in Chivalry and Guardian in Socage; and again Guardian in Chivalry is twofold, 
Guardian in Droit, that is to ſay in his own Right; nd Guardian in Fait ; as where the King or 
Lord aſſigneth over the Cuſtody to another; alſo boch theſe are either Guardians by Right, or 
Buardians by Claim and Poſſeſſion without Right; jik-wiſe Guardian in Socage is twofold, viz. 
Guardian by Right, who is called Tutor Preprius ; and Guardian by Poſſeſſion and Claim, whe 
I» called Tutor Alienus, 2 Inft. 305, | 9 


1. As 


G:U AD FAN 


1. As to Guardian in Chivalry, it is to be obſerved, that by the Com- Lit. Sect. 
mon Law, if Tenant by Knights-Service had died, his Heir Male being 103. 

under the Age of twenty-one Years, the Lord ſhould have the Land holden Co. Lit 74, 
of him till ſuch Heir had arrived to that Age, becauſe till then he was not Jun = 
intended to be able to do ſuch Service; and ſuch Lord had likewiſe the 13. . 
Cuſtody of the Body of the Infant to breed him up and inure him to Mar- 

tial Diſcipline, and was therefore called Guardian in Chivalry. 

So if an Heir Female were unmarried, and under fourteen at her An- Co. Lit. 76. 
ceſtor's Death, the Lord was Guardian till the arrived to that Age; alſo by 
Weſftm. 2. cap. 22. the Lord ſhould have had the Land till the were ſixteen 
to tender covenable Marriage to her; and if the Lord died within the 
two Years, the Law gave the ſame Intereſt to his Executors and Admini- 
ſtrators, 

Wardſhip was due to the Lord in reſpect of the Tenure ; therefore if the Co. Lit. 75. 
Lord had releaſed his Seigniory to his Ward, or the Seigniory had deſcend- * 8 
ed to him, he ſhould have been out of Ward, for cefante Cauſa ceſſut 26 . 
EFectus. | N Sy 

An Heir who had been in Ward by reaſon of a Tenure in Capile, Co, Lit. 78. 
when he came of Age, muſt have ſued Livery, i. e. to have had the Lands a. 
delivered to him by the King, the Expence of which was half a Year's Profit 
of his Lands holden ; but if the Heir had been of Age at his Anceſtor's 
Death, he ſhould have paid for Land in Poſſeſſion a Year's Profit for the 
King's Primier Seifin and Livery, and for Reverſions expectant on Freeholds 
half a Year's Profit, and the King ſhould have had all the meine Profits till 
Tender of Livery were made ; ſo if a Tender were made, and not duly 
purſued. | 

By the Statute of (a) Merton, cap. 6. if the Lord diſparaged his (4) Male Co. I dt. 80. 
Ward under fourteen, he ſhould have loft the Ward, and the whole Profit (a) On this 
thereof ſhould have been converted to the Ward's Benefit ; the Lord was 3 — 
ſaid to diſparage the Heir by marrying him to the Daughter of a Villain, r no Ac. 
Burgeſs, one attainted of Felony, to a Baſtard or Alien, one wanting Hand tion could 


or Foot, deformed, paralytick, conſumptive, Sc. be 2 
becauſe 


none was ever brought, Lit, Seq, 108. And the Reafon hereof, ſays my Lord Cæle in his, 
Comment, is Nuia periculaſum exiſtimandum eſt, quod bonorum Virorum non comprobatur exemplo, not 
ſays he, that a Statute can be antiquated, but it may be expounded by Non-uſe. Co. Lit. 81, b. 
(+) But there never was any Forleitute of the Marriage of an Heir Female, Co. Lit. 82. b. 
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On the Death of Guardian by Knight's-Service, the Executors ſhould Co. Lit. 90. 
have had the Ward:hip of the Heir, for they had it to their own Uſe, and 
might have granted or aſſigned it over; and thereſore were not at all ac- 
countable to the Infant when he came of Age. f 5 

* But this Sort of Guardianſhip being a Sort of Dominion of Maſters Page 074 
over Servants and Vaſſals, introduced among the Got/ick Nations to breed 
them to Arms; it was deemed a great Burden, and therefore is now fallen 
by the 12 Car 2. cap. 24. by which all Tenures by Knights-Service, and 
Socage in Capite, are turned into common Socage, and diſcharged of 
Homage, Livery, Primier Sefin, Wardſhip, Sc. which were at Law in- 
eident to ſuch Tenures, and Aids pur file marrier & pur faire fitz Chival:cy. 

2. By the Common Law, if Tenant in Socage die, his Heir being under Co. Lit- 87. 
fourreen, whether he be his Iſſue, or Coufin Male or Female, the nent of 
Blood to the Heir, to whom the Inheritance cannot deſcend, ſhall be 
Guardian of his Body and Land till his Age of fourteen ; and although the 
Nature of Socage Tenure be in ſome Meaſure changed from what it origi- 
nally was, yet it is ſti!l called Socage Tenure, and the Guardian in Socage 
is ſtill only where Lands of that Kind (as moſt of the Lands in England 
now are) deſcend to the Heir within Age; and though the Heir after 


ſourteen may chuſe his own Guardian, who ſhall continue till he is twenty- 
| one, 


Dr — 


r 4 
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one, yet as well the Guardian before fourteen, as he, whom the Infant ſhall 
think fit to chuſe after fourteen, are both of the ſaine Nature, and have the 
ſame Office and Employment aſſigned to them by the Law, without any 
Intervention or Direction of the Infant himſelf; for they were therefore ap- 
pointed, becauſe the Infant, in regard of his Minority, was ſuppoſed in- 
capable of managing himſelf and his Eſtate, and conſequently derive their 
Authority not from the Infant, but from the Law ; and that is the Reaſon 
they tranſact all Affairs in their own Name, and not in the Name of the 
Infant, as they would be obliged to do, if their Authority were derived 
from him. 

Co. Lit, go, Hence the Law has inveſted them not with a bare Authority only, but 

ws _ alſo with an Intereſt till the Guardianſhip ceaſes ; and to prevent their 
Abuſe of this Authority and Intereſt, the Law has made them accountable 
to the Infant, either when he comes to the Age. of fourteen Years, or at 
any Time after, as he thinks fit; and therefore are not to have any Thing 
to their own Uſe, as the Guardian in Chivalry had. 

1 3. Guardian by Nature, who is the Faker or Mother; and here we 

22 e 3. mut obſerve, that by the Common Law every Father hath (2) Right of 

27 Alf. pl. Guardianſhip of the Body of his Son and (6) Heir until he attain to the Age 

: of (c) twenty-one Vears. | | 

3 H. 6. 55. 


Reſt, Ent. 263. (a) The Father being Guardian in Socage ſhall account with the Son for the Pro- 
fits; for otherwiſe it would be more for the Son's Advantage to have another for his Guardian 
than his Father, Co, Lit. 88. And the true Reaſon of Guaridiarſhip is not with refpe& to 
the Benefit of the Lord by Tenure, but with reſpect ro the good Education of the Infant. Carth, 
236, Eut where the Father had the Cuſtody of the Body of his Heir Apparent, in reſpect of 
his natural Right, he ſhould render no Account to the Heir; for what tlie Fatlier might receive on 
ſuch Account, would otherwiſe have belonged not to the Heir, but to the Guardian in Knights 
Service, Co. Lit. 88. (5) The troe Reaſon why, by the Law of England, the Father hath not 
the Guardianſhip of his younger Chitdren, is, becauſe by our Law the younger Children cannot 
inherit any Thing from their Father, Carth. 386. ger Helt C. J. (c] That the Guardianſhip of 
the Father, which is a Cuardianſtip by Nature, continues till the Son and Heir Apparent attain to 
the Agc of twenty-one Years, but that is with reſpect to the Budy only, Carth. 386. per Holt. 


z Co. 37. And therefore, when Tenures in Knights Service were in Being, the 
8 Guardian in Chivalry could nor have the Cuſiody of the Body of the Heir 


Co Lit. 55, a5 long as his Father was living; but all, which ſuch Guardian could 

34. have, was the Cuſtody of the Lands which were deſcended to the Infant 

yer 189. from his Mother or other Collateral Anceltor ; and therefore the Father 

Vaugh. 159, had an Action of Treſpaſs for taking away his Son and Heir guare Filium 
& Heredem rapuit, though he was not in Propriety of Speech counted the 

(4) And (49 Guardian, 

therefore 


the Writ de Cuftedia Terre & Heredis did not lie, becauſe the Father was not complete Guardian. 
Fitz. Tit. Gard: 32 


— 
” Page675 But neither the Mother, nor any Collateral Anceſtor could have had 
Lit. Sed. {2 Cuſtody of their Heir Apparent before the Lord; for though they may 


og have an Action of Treſpaſs guare Conſarguineum & Haredem repuit, yet 
Co. Lit, 34, they can have it only againſt a Stranger, and not againſt Guardian in Chi- 
vary. | | 


Co. Lit. 88. 4. Guardian by Nurture, who hath only the Care of the Perſon and Edu- 


cation of the Infant, and hath nothing to do with his Lands merely in Vir- 

tue of his Office ; for ſuch Guardian may be, though the Infant hath no 
4 1fa rich. Lands at all, which a Guardian in Socage cannot. t 
Uncle takes 
three Infant Nieces into his Houſe, and leaves them large Fortunes, and they remain in the Houſe 
with cne of the Exeeutors, the Court will not, on Petition of their Father, order them to be de- 
t:vered over to bim. MHephirs's Cate, M. 1732, 3 Peere Williams 152, Children have a 
natural Right to the Care of their Mother, and the Court will order a Grandſather to deliver them 
up toner, Nele v. De Coſia, tis 1737. 2 Atkyns 14. 

2. Of 
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2. Of Guardians by Cuſtom. 


By the Cuſtom of the City of Land, the Cuſtody and Guardianſhip of But for this 
Orphans, under Age, unmarried, belongs to the City. — 
don, Let - 


By the Cuſtom of Kent, where any Tenant died, his Heir within Age, ter (B). 


the Lord of the Manor might and did commit the Guardianſhip to the next Lamb. 617 
Relation in the Court of Juſtice, within whoſe Juriſdiction the Land was ; 612, 624, 9 
but the Lord was bound on all Occaſions to call him to an Aeeount; and 
if he did not ſee that the Accounts were fair, the Lord himſelf was bound 
to anſwer it. This Province the Chancellor hath taken from inferior Courts 
ſince the Conqueſt, only in Kent, where theſe Cuſtoins are continued ; 
but the Cuſtom is not uſed even in Kent at this Day, becauſe the Lords in 
giving Tutors do it at their own Peril in the Account ; and therefore every 
Man thinks it dangerous to intermeddle. 

This Guardian appointed by the Lord is to have the ſame Allowance, Lamb, 624. 
and no other, with the Guardian in Socage at Common Law, and is ſub- 
ject, as has been ſaid, to the Account of the Heir for his Receipts, and to 
the Diſtreſs of the Lord for the ſame Cauſe. 

If Copyhold Lands deſcend to an Infant within the Age of fourteen * Rol. Abr. 
Years, the next of Kin, to whom the Lands cannot deſcend, ſhall be Guar- 2 
dian both of the Infant's Land and Eſtate, if by the Cuſtom of a Manor D 


1 
does not belong to another. | 8. 8 faid to 
And therefore if a Copyhold deſcend to a Lunatick, or an Infant within be reſolved. 
the Age of fourteen, the Lord, without a Special Cuſtom for that Purpoſe, Hob. 215. 
hath no Power of appointing a Guardian. Hutt, 16,17, 
2 Lutw, 
3. Of Guardians by Statute. _ 


By the Common Law, no Perſon could appoint (a) a Guardian, becauſe 


the Law had appointed one, whether the Father was Tenant by Knight's f Co. 37. 


Service or in Socage. ( Bret: 


Common 
Law, Tenant in Socage of Age might have diſpoſed of his Land by Deed, or laſt Will, in Truſt 


for his Heir; but not the Cuftody and Tuition of his Heir, for the Law gave that to the next of 
Kin to whom the Land could not deſcend. Vaugh. 178. 


The firſt Statute, that gave the Father a Power of appointing, was the 4 Sid, Rep, 
&& 5 W. M. cap. 8. which provides under ſevere Penalties, fach as Fine 392» : 
and Impriſonment for Years, « That no Body ſhall take away any Maid eto LY 
„or Woman-Child unmarried, being within the Age of fixteen Years, ogra by 
out of or from the Poſſeſſion, Cuſto..y or Governance, and againſt Stra. 1162. 
„ the Will of the Father of ſuch Maid or Woman-Child, or of ſuch Per- | 
ſon or Perſons to whom the Father of ſuch Maid or Woman-Child by 
* his laſt Will and Teſtament, or We other Act in his Life- time, hath 
„% or ſhall appoint, aſſign, bequeath, give, or grant the Order, Keeping, “Page 676 
Education 8 of ſuch Maid or Woman-Child. . e 
In the Conſtruction of this Statute it hath been holden, that if two Per- Poph. 204. 
ſons are appointed Guardians by Authority of this Statute, and one of them | 
dies, the Guardianſhip will not ſurvive, becaufe this Statute gives an Autho- 
rity to a Special Purpoſe, and makes the Raviſher Criminal within the 
Words of it; and being a Penal Law ought to be conſtrued ſtrictly. x t See infra, 
677, as to 
che ſurviving of the Guardianſhip, the Caſe from Vaugh, 181 


The 


nN 


The 12 Car. 2. cap. 24. enacts. That where any Perſon hath or ſhall 
** have any Child or Children under the Age of twenty-one Years, and no: 
married at the Time of his Death, it ſhall and may be lawful to and for 
* the Father of ſuch Child or Children, whether born at the Time of the 
** Deceaſe of the Father, or at that Time in Ventra ſa mere, or whether 
** ſuch Father be within the Age of one and twenty Years, or of full Age, 
by his Deed executed in his Life-time, or by his laſt Will. and Teſta- 
** mentin Writing, in the Preſence of two or more credible Witneſſes, to 
** diſpoſe of the Cuſtody and Tuition of ſuch Child or Children, for and 
during ſuch Time as he or they ſhall reſpectively remain under the Age 
* of twenty-one Years, or any leſſer Time, to any Perſon or Perſons in 
Poſſeſſion or Remainder, other than Popith Recuſants; and ſuch Diſpoſi- 
tion of the Cuſtody of ſuch Child or Children, ſhall be good and ef- 
©: feftual againſt all and every Perſon or Perſons claiming the Cuſtody or 
** Tuition of ſuch Child or Children as Guardian in Socage, or otherwiſe, 
and ſuch Perſon or Perſons to whom the Cuſtody of ſack Child or Chil- 
** dren hath been, or ſhall be diſpoſed or deviſed as aforeſaid, ſhall and 
may maintain an Action of Ravithment of Ward or "Treſpaſs againſt any 
** Perſon or Perſons which ſhalt wrongfully take away or detain ſuch Child 
or Children, for the Recovery of ſuch Child or Children, and ſhall and 
may recover Damages for the ſame in the ſaid Action, for the Uſe and 
'* Benefit of fuch Child or Children. a 
And ſuch Perſon or Perſons, to whom the Cuſtody of ſuch Child or 
** Children hath been, or ſhall be ſo diſpoſed or deviſed, ſhall and may 
take into his or their Cuſtody, to the Uſe of ſuch Child or Children, 
the Profits of all Lands, Tenements and Hereditaments of ſuch Child 
or Children, and alſo the Cuſtody, Tuition and Management of the 
Goods and Chattels and Perſonal Eſtate of ſuch Child or Children till 
their reſpective Age of one and twenty Years, or any leſſer Time, ac- 
 ** cording to ſuch Diſpoſition aforeſaid, and may bring ſuch Action or 
Actions in relation thereto, as by Law a Guardian in common Socage 
** might do,” 


In the Conſtruction of this Statute the following Opinions have been 
holden : | 
Vaugh. 179. 1. That a Teſtamentary Guardian, or one formed according to this 
Statute, comes in loco Parentis, and is the ſame in Office and Intereſt with 
a Guardian in Socage, and differs only as to the Modus Habendi, or in a 
few particular Circumilances ; as firſt, that it may be held for a longer Time, 
vis. till the Heir attains the Age of twenty-one, where before it was but to 
fourteen : Secondly, it may be by other Perſons held ; for before it was, 
the next of Kindred not inheritable could have it; now who the Father 
names ſhall have ir. | | —_ | 
Vaugh. 178. 2. Thar though neither before nor ſince this Statute a Perſon under Age 
may deviſe his Lands, vet a Perſon under Age may, within this Act, diſ- 
poſe of the Cuſtody of his Child, and ſuch Diſpoſition draws after it the 
Land, tc. as incident to the Cuſtody. 
* Page677 23. Thar an Infant hath the ſame Remedy againſt a Teſtamentary Cuar- 
Vaugh. 179. dian, as he had againſt a Guardian in Socage, though the Statute ſpeaks only 
of Remedies for the Guardian. | | 
Vaugh, 184. 4. If the Father being of Age deviſe his Land to J. S. during the Mino- 
- rity of his Son and Heir, in Truſt for his Heir, and for his Maintenance 
and Education until he be of Age, this is no Deviſing the Cuſtody within 
this Statute, for he might have done this before the Statute. 
Vaugh. 5. If a Man 2 the Cuſtody of his Heir Apparent to J. S. and 
184, 5. mentions no Time, either during his Minority, or for any other Time, 


this is a good Deviſe of the Cuſtody within the AR, if the t 
un 
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under fourteen at the Death of the Father, becauſe by the Deviſe the 
Modus habendi Cuflodiam is changed oply as to the Perſon, and left the 
ſame as it was as to the Time; but if above fourteen at the Father's Death, 
then the Deviſe of the Cuſtody is merely void for the Incertainty ; for 
the Act did not intend every Heir ſhould be in Cuſtody until one and \ 
twenty, Non ut tamdiu, ſed ne diutius ; therefore he ſhall be in this Cuſtody 
but ſo long as the Father appoints, and if he appoint uo Time, there is no 
. Cuſtody. 

6. That this Teſtamentary Guardian hath the Cuſtody not only of the Vaugb. 13g, 
Lands deſcended or lefr by the Father, but of all Lands and Goods any 6 
way acquired or purchaſed by the Infant, which the Guardian in Socage 
had not. 

7. That this Guardian cannot aſſign or transfer the Guardianſhip over to Vaugh. 181. 
another, neither ſhall it upon his Death go to his Executors or Adminiſtra- 
tors; for though it be an Intereſt, yet it is an Intereſt joined with a Truft, 
which the Teſtator might think thoſe Perfons incapable of executing, 
though he placed that Truſt and Confidence in the Guardian himſelf ; but 
it ſeems, that if two or more are made Guardians, and one of them die, 
the Survivor or Survivors ſhall ſtill continue Guardians, for from the Nature 
of the Thing the Authority muſt be joint and ſeveral ; alfo, were it other- 
wiſe, the more Guardians were appointed for the Security of the Infant, 
the leſs ſecure he would be, becauſe upon the Death of any one of them, 
the Guardianſhip would be at an End. | 

8. That if a Perſon, appointed Guardian purſuant to this Statute, die Abr. Eq. 
or refufe to take upon himſelf the Guardianſhip, the Lord Chancellor may 260, 
appoint a proper Guardian, 3 

9. Alſo if a Perſon, appointed Guardian purſuant to this Statute, be- ide 2 Chan. 
comes a Lunatick, or is otherwiſe incapacitated to execute the Truſt repoſed Ca. 237- 
in him; or if he abuſes the Truſt, by doing any Thing prejudicial either to 3 — 
the Perſon of the Inſant, or his Eſtate, it — that the Court of Chan-? Sid. 424 
cery may either totally remove him, and appoint another Guardian, or elſe yern, 442. 
impoſe ſuch Terms on him, by obliging him to give Security, &c, as will Abr. Eg. 
effectually hinder him from doing any Thing prejudicial to the Infant; but 260, 261. 
in what particular Inftances of this Kind a Court of Equity will interpoſe, 


does not ſeem to he clearly agreed. f 
10. That a Copyholder is not within this Statute to diſpoſe of the Cuſ- 3 Lev. 498. 


lench and 


tody of his Infant Heir, becauſe of the Meanneſs of his Eſtate, and the Pre- © 4 
udmore, and 


judice that would accrue to the Lord of the Manor; and therefore the, 
Lord, or thoſe jntitled by the Cuſtom, ſhall have the Cuſtody of him. 1181. 


Comp. 243. 


And Note, that both by the 4 f9 5 P. & M. c. 8. and by this Statute, 5. C. 
there are expreſs Savings with reſpect to the City of London and other Sid. 363. 
Towns, as to the Cuſtody of Orphans. | 

[A Baſtard is within the Stature of 4 C5 P. & M. cap. 8. Rex ver. 
Cornforth, H. 15 Ceo. 2. Stra. 1162, —— As to 12 Car. 2. cap. 24. If 
there are four teſtamentary Guardians of the Children of a Preſbyterian, 
and one of them has put them to a School, to be educated according to 
the Church of England, the Court will not order them to be delivered to 
the other three. 3 Peere Williams 51. If a Mother, by Will, appoints 
a Guardian, it is void; and the Infant (being fourteen) ſhall chuſe a 
Guardian in Court. 3 Ath. 519.——A t:flamentary Guardian cannot 
make a Leaſe of Infant's Lands; and ſuch Leaſe is abſolutely void. 


2 Wilſ. 129, 135. 


(B) What 
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Page 678 (B) What Perſons map be Guardians, and are 
intitled thereto. 


Co, Lit. $8, ERE in the firſt Place we muſt take Notice, that there can be ng 
ane Guardian in Socage but where Lands of that Nature deſcend to the 
Heir. 

Therefore if a Man die ſeiſed of a Rent-charge, Common, or ſuch like 
Inheritance, which lie not in Tenure, (and diſpoſe not of the Cuſtody of 
his Child, the Heir may chooſe his Guardian; if he be ſo young that he 
can make no Choice, it is moſt fit that his next Couſin, to whom the Inhe. 
ritance cannot deſcend, ſhould have the Cuſtody of him, and whoever takes 
the Rent, Ac. is chargeable in Account; but if he have any Socage Land, 
the Socage Guardian ſhall take the Rent-charges, c. in his Cuſtody, 
F.N.B.143, So the Wife's Heir ſhall not be in Ward 7 bog Life of Tenant by 

the Curteſy, becauſe by his Continuance of his Wife's Eſtate the Deſcent 

to the Heir is interrupted, 
Co. Lit. 87. By our Law the next of Blood, to whom the Inheritauce cannot deſcend, 
This ſeems js intitled to the Guardianſhip ; as if the Land deſcend from the Father, 
WR been the Mother, or other next Couſin of the Mother's Side, ſhall be Guardian 
Law. and i, in Socage, 9 fic e converſo, where Lands deſcend from the Mother; but 
confirmed the (a) Civil Law. appoints him to be Guardian that is to inherit next, 
by 28 E. 1. c. which our Law ſays, is commiltere evem- Lupo. | 


Co. Lit. 37, 


T, 
(a) The Rule in the Civil Law is, ubj ſucceſſionis Emolumentum, ibi & turelæ onus eſſe deber. 


Co. Lit. 83, If the younger Brother die ſeiſed in Tail, leaving Iſſue under fourteen, 
the Elder, not the Middle Brother, ſhall be his Guardian in Socage, for in 
equal Degree the Law prefers him. 

Co. Lit. 83. But if Tenant in Tail have no Brother or Siſter, and die, leaving Iſſue 
under fourteen, the next Couſin of the Father's or Mother's Side that firſt 
ſeiſes the Heir ſhall have the Cuſtody of him; for the Relation on both 
Sides is equal, and no Cauſe appears wherefore either ſhould be preferred; 
and he that firſt takes Care of the Heir ſhews himfelf to be moſt concerned 
for his Intereſt, | | 

Co. Lit, 38. But if Donees in Frank-Marriage die, their Iſſue being under four- 
teen, the next Couſin of the Part of the Donee that was the Cauſe of 
the Gift (being not inlieritable to the Donor's Reverſion) ſhall have the 

. Cuſtody. 
5 o Lit. 88. J. ſeiſed of ſome Lands as Heir to his Father, and of others as Heir ta 
; his Mother, dies, leaving Ifſue under fourteen, the next Couſin of either 
Side, that firſt ſeiſes the Body of the Heir, ſhall have the Cuſtody of him; 
and the next Couſin of the Father's Part thall enter into the Lands of the 
Mother's Part, & fic e converſe. | 

Cro. Enna. If a Woman hath Iſſue a Son by a former Huſband, and ſhe marries 

$25. a ſecond Huſband, ſeiſed of Socage Land, by whom the has Iſſue ano- 

Cy 7 ther Son, and the Huſband and Wife die, leaving Iſſue the faid Son 

Jen. 37 under the Age of fourteen, his Brother of the Half Blood ſhall be 

% That the Guardian in Socage, (5) as next of Kin ro whom the Inheritatice cannot 

eder Bro- deſcend. 35 ie | | 


tber cf the 


Half Blood ſhall not be Guardian in Svcage to the younger Brother, being Heir to the Father of 
Borough Ergiiþ Lands; for the Rule is, that no Perſon, who can by any Poſſibility inherit, ſhall 
be Guardian, Co. Lit, 88. 


If 
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If A. be Guardian in (a) Socage of B. under fourteen, he ſhall be*Page 679 
Guardian in Socage of another Infant, whom B. ought to be Guardian of, 


as being his next Couſin pur cauje de Gard, and an Action of Account lies,” RY 
againſt — | (4) But a 
Teſtamen- 


tary Guardian, purſuant to the 12 Car, 2, c. 24. though his Ward happens as next of Kin to be 
intitled to the Guardianſhip of another Infant, yet he ſhall not be Guardian pur cauſe de Card; 
for he is neither an Hereditament, or Goods or Chattels of the firſt Infant. Vaugh, 184. 


An Infant, Ideot, Lunatic, non compos, one Blind and Dumb, Deaf and Co. Lit. 38. 
Dumb, or-Leper removed, cannot be Guardian in Socage. b. 


4 
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(C) By what Authozity Guardians are appointed ; 

and herein, of the pzoper Juriſdiction in reſtrain⸗ 
ing and. puniſhing Abuſes by Guardians, and 
others, in rclation to Inkants. 


T is clearly agreed, that the King as Pater Patriæ is univerſal Guardian? _ * ” 
of all Infants, Ideots and Lunatics, who cannot take Care of them- 3 i 
ſelves; and as this Care cannot be exerciſed otherwiſe than by appointing Caſe, and 
them proper Curators or Committees, it ſeems alſo agreed, that the King in Staundf, 
may, as he hath done, delegate that Authority to his Chancellor ; and that Pre. 37. 


therefore at (5) this Day the Court of Chancery is the only proper Court, \, —— 
which hath Juriſdiction in appointing and removing Guardians, and in King has 


preventing them and others trom abuſing their Perſons or Eftates. the Pro- 


tection of 
all his Subjects, and of all their Goods, Lands and Tenements; and ſo of ſuch as cannot go- 


vern themſelves, nor order their Lands ard Tenements, his Grace, as Father, muſt take upon 
him to provide for them, that they themſelves and their Things may be preſerved. (5) Allo it 
ſeems, that when Tenures were in Being, and that till the Court of Wards was erected, the 
whole Jutiſdiction of the King's Wards, where the Lands were heid in Chivalry or Knights Set- 
vice, was under the juriſdictton of the Court of Chancery; fo likewiſe in relation to Subjects, 
this Court determined touching the Wardſhips of the Body, who was the prior and who was the 
poſterior Lord,——And in Palm. 252, it is fail, that if a Guardian be made by Writ out of 
Chancery, or by the Direction of the Court, his Authority cannot be revuked by the Infant, but 
that the Court will make him anſwer for any Act of his to the Prejudice of the Infant. 


And as the Court of Chancery is now inveſted with this Authority, hence 2 Mod. 177. 
in every Day's Practice we find that Court determining as to the Right of EJ. Cal. 
Guardianſhip, who is the next of Kin, and who the moſt proper Guardian Abr. 260. 
as alſo Orders made, on Petition or Motion, for the Proviſion of Infants g;1, Eq. 
during any Diſpute herein ; as likewiſe Guardians removed or compelled to Rep. 172. 
give Security ; they and others puniſhed for Abuſes commirted on Infants, 8 Mod. 214. 
and effectual Care taken to prevent any Abuſes intended them in their Per- 9 Mod. 116, 
ſons or Eſtates ; all ſuch Wrongs and Injuries being reckoned a Contempt 25 Ch 
of that Court, that hath by an eſtabliſhed Juriſdiction the Protection of all, o s. 
Perſons under natural Diſabilities. Ld. Raym. 

131. 
2 Ld, Raym. 334. Will. Rep. 703. pl. 205. 2 Will. Rep. 112, 561. pl. 185. 3 Will Rep. 


116, pl. 26, 118, 154. Vern. 442, 2 Vern, 249, 471, 606. Caf, Temp. Talb. 58. Stra. 
168. 2 Stra. 982, 1076, | 


But it is clear, that the Eccleſiaſtical Court hath not any Juriſdiction Vent. 207, 
with regard to a Guardian in Socage, or Teſtamentary Guardian; and {2% © 4 
therefore where Sir Henry Word having deviſed the Guardianſhip of his“ Ce. 
Daughter, by his Will in Writing, according to the 12 Car. 2. c. 24. to 

the 


an Di 


- the Lady Cheſter his Siſter ; the Dutcheſs of Cleveland, to whoſe Son thi 
Page 680 Daughter, being about eight Years old, was contracted, pretending that Sir 
Henry Wood by Word revoked this Diſpoſition of the Guardianſhip, ſued 
in the Prerogative Court to have this Nuncupative Codicil proved; and 
the Court granted a Prohibition ; for they are not to prove a Will con- 
cerning the Guardianſhip of a Child, which is a Thing of a Temporal Na- 
ture, and of which the Courts at Weſ/lmin/ler are to judge, whether it be 
purſuant to the Statute or not. | 


(D) Of the Manncr of appointing and admitting 
| a Guardian. 


Abr. Eq. 1 is ſaid, that in Chancery a Cuardian . be otherwiſe appointed 


1555 —_ than (a) by bringing the Infant into Court, or his praying a Commiſſion 


Carew. to have a Guardian aſſigned him. 


(a) It is faid | 
that the Court cannot appoint a Guatdian, unleſs the Heir be in Perſon before them, 2 Leon, 


189. vide Comb, 256, 330, 1. ä 


Regularly an Infant is to ſue both at Common Law and in Chancery 
Vide Head of a fs } a; | , 
Infancy aud by his Prochein Amy () or Guardian; but he mult always defend by 
Age. Guardian, who is to be (c) admitted by the Court. 
(6) That in 
an Ejectment againſt an Infant, the Defendant cannot appear by Prochein Amy for a Guardian, 
and Procbein Any are diſtin, and the Suit by Prochein Amy was not before the Statute of n. 
1. c. 47. and Weftm, 2. c. 15, and is given in Caſe of Neceſſity, where an Intant is to ſue his 
Guardian, or is eloined, or that the Guardian will not ſue tor him, Cro, Jac. 640. — But 
for the Difference between a Prochcin Amy and Guardian wide Palm, 296. 2 Inſt. 260, 390, 
(c) For the Regularity of ſuch Admiſſion wide 3 Co. 53. b. Cro, Eliz, 1 56. 2 Init, 261. 
Cro, Jac. 641. Palm. 296. Sid. 173, 342, 446. Mod, 48. Vent, 73. 2 Saund, 54. 2 
Keb. 627. Vide 2 Danv. Abr. 572. (G). Lev. 224. 3 Mod, 236, 2 Vern. 342. Pre, Ch, 
376. 8 Mod, 25. Fitzgib, 1, 114, 164, 2 Wil. Rep. 119. 3 Wil, Rep. 140. pl. 32. 2 
Barnes's Notes C. P. 326, Stra. 78, 114, 304, 445. 2 Wil, Rep, 297. pl. 80. Scl. Cal, 
Temp. King C. & Hardw. C. J. 49, 2 Stra. 1076, 


881 26 The reſpective Courts, in which the Suit is commenced, muſt aſſign a 
Bride. A (4) proper Guardian to the Infant; and therefore if an Infant is ſued, the 
Rol. Rep, Plaintiff muſt move to have a proper Guardian aſſigned him, 


O3. 
405 That the Courſe hath been to allow ſome of the Officers of the Court, tc. who by reaſon of 
their Skill make the beſt Guardians, and Prochein Amys tor the Advantage of the Infant. 2 Inſt, 
261, That the Court of Chancery may aſſign one of the Six Clerks to be Guardian to 
an Intant. 2 Chan. Ca. 163. But it there be a Guardian appointed by the Father, or ex 
previſione Legis, as Cuardian in Socage, who acts accordingly, - he only ſhall be admitted to ſue 
zor the Infaut, unleſs he hath miſdemeaned himſelf, Sid. 424. per Keling C. J. — That the 
Court may diſcharge one Guardian, and appcint another. Stil. 4 56,——That a Huſband can't 
dilavow a Guardian, made by the Court tor lis Wiſe. Vent. 185. 


Aud as no Infant can bring his Bill but by Prochein Amy, ſo he muſt take 
(e) ang Care of it; for if the Bill is diſmiſſed, the Prochein Amy muſt (e) pay the 


therefore Coſts thereof. | 


any Pei ſon f 
may bring a Bill, as Prochein Amy to an Infant without his Conſent, becauſe it is at his Peril 


that he brings it to be anſwerable tor the Event, Abr. Eq. 72, .Andrews and Cradeckh, 


Where a Bill is brought againſt an Infant (if in Town) he muſt appear 
in Court, and have a Guardian aſſigned him, by whom he may defend the 
Suit; it in the Country, he ſues out a Commiſſion to aſſign a Guardian, 


and put in his Auſwer ; and whether he Pleads, Anſwers, or Demurs, 
Rill 


GUARD IAN. 


ſtill it muſt be done by his Guardian; for if it is the Plea, Anſwer, or 
Demurrer of the Infant, without doing of it by the Guardian, it will be 
irregular. | . | 
But where the Infant neglects to appear, or to have a Guardian aſſigned, * Page 681 
it is a Motion of Courſe, he being in Contempt to an Attachment) to pray | 
for a Meſſenger to bring him into Court, and when he is there, the Court 
always aſſigns him a Guardian; but it is (a) doubted, whether this can be fa) Yide Tit. 
done againſt a Peer of the Realm who is an Infant, and whoſe Perſon js Privilege. 


ſacred. 


— 


(E) At what Time rhe Authozity of a Guardian 
cealcs, and what Ads wiil determine it. 


HE Authority of a Guardian in Chivalry did not determine till the Lit. Sect. 

Heir, if a Male, came to the Age of twenty-one Years ; becauſe it 107. 

was prefumed, that till that Age he was not capable of doing Knight-Ser- Co. Lit. 75. 

vice, and attending his Lord in the Wars; the Guardianſhip of an Heir laſt. 135. 

Female determined at her Age of fourteen at Common Law, but by Weſtm. 

1. the Lord had the Wardſhip till the attained the Age of ſixteen, to ten- 

der her covenable Marriage ; the Authority of a Guardian in (6) Socage . 

ceaſes at the Age of fourteen, at which Age the Infant may call his Guar- 2 no dog 

dian to an Account, and may chuſe a new Guardian. ſhip of the 
Father, ſee 

ante, 674. n. That committing Waſte is a Forfeiture of the Father's Guardianſhip, Hard. 6g. 


If a Guardian in Socage die, the Guardianſhip ſhall go to the next of Plow. 293. b. 
Kin of the Infant, to whom the Inheritance cannot deſcend, and ſhall not 2 Inſt. 260. 
go to the Executors of the Guardian, becauſe they can take nothing but 4 he 
what the Teſtator had to his own Uſe ; beſides, the Law gives the Guar-  * 
dianſhip to ſuch Perſons as are preſumed to have moſt Affection for the 
Infant ; and therefore will not intruſt Executors with it, who may happen 
to be Strangers. | 

If a Feme Infant, who is in Ward, marries, at Common Law the Guar-, j,Q 260. 
dianſhip is determined, becauſe the Huſband is immediately on the Mar- 
riage become her Guardian ; and it would be inconſiſtent, that ſhe ſhould 
at the ſame Time be under the Power of another Guardian. 5 & See ante, 

| 672.0. 

If a Feme Guardian in Socage marries, the Huſband becomes Guardian Plow.294.a. 
in Right of his Wife; but if ſhe dies, the Guardianſhip ceaſes as to him, Co. Lit. Sg. a. 
and thall go to the next of Kin to the Infant, 8. F. 

A Guardian in Socage ſhall not forfeit his Intereſt by Outlawry, or At- Co. Lit. 88. b. 
tainder of Felony, or "Treaſon ; becauſe he hath nothing to his own Uſe, Godb. 316. 
but to the Uſe of the Heir. | 


(F) Of 
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„page 682 (F) Of the Guardian's Jntereſt in the Bodp and 
Lands of the Mard, and his Remedp foz the 


ſame. 
2 Inſt. 90. S the Law hath inveſted Guardians not with a bare Authority only, 


9 Co. 72. but alſo with au Intereſt till the Guardianſhip ceaſes, ſo it bath pro- 
| vided ſeveral Remedies for Guardians againſt thoſe who violate that In- 
tereſt ; and therefore at Common Law there were Remedies both Droitural 

| and Poſſeſſory, to recover the Guardianſhip. 
2 Inſt, go, As at Common Law there was the Writ de Cuſtodia Terre & Heredis, 
| called the Writ of Right of Ward, wherein the Guardian recoyered the 
Cuſtody of Body and Lands; but if the Ward were married, then the 
Guardian was driven to this Action of Treſpaſs, Quare ſe intruſit Maritagio 
non ſatisfa?, But this was remedied by the Statute of Merton, cap. 6, 
which provides, that in the Writ of Right of Ward, the Plaintiff ſhall re- 

cover the Value of the Marriage. 

a Inſt. go, Alſo at Common Law an Action of Treſpaſs lay for the Guardian, which 
438. - was a Poſſeſſory Action; and in this at Common Law he could only re- 
9 Co. 72. cover Damages for his Ward, and not the Ward itſelf ; but the Statute of 
Huſſey sCaſe. (a) MWeſim. 2. cap. 35. gives a Writ of Raviſhment of Ward, in which the 


(2) And by Plaintiff recovered the Body of the Heir, and not Damages only, 


the Equity 

of this Statute, a Writ of Raviſhment lay for the Guardian in Socage, as a Writ in canſivili caſu. 
Co. Lit. $7. b. 89, a. F. N. B. 139,——And it ſeems, that a Teſtamentary Guardian may, by 
12 Car. 2. c. 24. which gives ſuch Guardian the ſame Remedies that a Guardian in Socage had, 
have a Writ of Raviſhment of Ward, 3 Keb. 446. 1 | 


— am : 
— — "— 5 - a * 2 — 


1 See 3 V. 15. . 4 


5s Keb. 446, If upon a Habeas Corpus an Infant be brought into Court, and it appears, 
that the Queſtion is touching the Right of Guardianſhip, the Court cannot 
deliver the Infant to the Guardian; for he may have a Writ of Raviſhment 

of Ward. | 


— — — 


(G) What Things a Guardian map lawfullp do, 
and which will bind the Inkant. 


Co, Lit. 88. FYROM the Authority and Intereſt, which the Policy of the Law has 

| | ( inreſted Guardians with, it appears, that a Guardian may do ſeveral 

> AS which will bind the Infant; ſuch as making Leaſes for Years, which 

(b) May © he may do in his own () Name, and ſuch Leſſee may maintain Ejectment 
avow in his thereupon, 


own Name. 
Vaugh. 18. 1 


+ Corti. as to a Teſtamentary Guardian, ice ante, 677. n. 


Bro, Tit. Therefore if a Guardian in Socage makes Leaſe ſor Years, to continue 
Gard. 8 beyond the Time of his Guardianſhip, ſuch Leaſes ſeem not to be abſolutely 
5g Garden oid by the Infant's coming of Age, but only voidable by him, if he thinks 

: | fit ; . 


— . —. 
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fit ; for they were derived barely out of the Intereſt of the Guardian, or 2 Rot. Abr. 
to be meaſured thereby, but take Effect alſo by virtue of his Authority, 41. _ 
which for the Time was general and abſolute ; and therefore all lawful Acts Be and 
done during the Continuance of that Authority are good, and may ſubſiſt "4 2 
after the Authority itſelf by which they were done, is determined; and con- — 
ſequently the Infant, when he comes of Age, may, by Acceptance of Rent, and Rialer. 
* or other Act, if he thinks fit, make ſuch Leaſes good and unayoidable ; - Page 683 
but a Guardian pur Nurture cannot make any Leaſes for Years, either in 
his own Name, or in the Name of the Infant ; for he hath onlv the Care 
of the Perſon and Education of the Infant, and hath nothing to do with 
his Lands, | 

A. lets Lands to B. for four Years, and died, and the Lands being holden Leon, 158, 
in Socage, and the Heir under fourteen, the Guardian in Socage, by In- 322. 
denture, before the firſt Leaſe was expired, lets the ſame Lands in his own - fe 
Name to B. for eight Years; and if by this Acceptance of a new Leaſe — 1 
from the Guardian in Socage the firſt Leaſe was ſurrendered, was the Queſ- Vils and 
tion; and it is ſaid to be holden by the Court, that it was ſurrendered ; Mbite road. 
or if it could not be properly called a Surrender, for Want of a Reverſion 
in the Guardian in Socage, yet they held, that ar leaſt the firſt Leaſe was 
thereby (a) determined by Admittance of the Leffor's Power to make ſuch e In Hut- 


| preſent Leaſe, which, if the firſt ſhould ſtand in the Way, he could not do. ton 105. this 


Caſe 15 cit- 
el, and there ſaid, that in Strictneſs it could not amount to a Surrender properly ſo called, but 
that however it amounted to a Determination, | 


In Ejectment the Caſe was, that one A. deviſed Lands to B. his Son in Cro. Eliz. 
Tail, with divers Remainders over, and makes one C. Overſeer of his Will, 78, 734. 
and willed that he ſhould have the Education of his Son till he came to — va 
twenty-one, and to receive, ſet and let for the ſaid B. the ſaid Lands ſo ; 

iven him, and thereof to account to the ſaid B. being allowed his Charges, 

c. C. makes a Leaſe for ſeven Years in his own Name, with Reſervation 
of Rent to himſelf, and this Leaſe, by Computation, was to continue Half a 
Year after B.'s attaining his full Age; and if this Leaſe was good for any 
Part of the Term was the- Queſtion, C. being dead, and B. not of Age. 

And it was argued to be good for the whole Term, or at leaſt during the 
Minority of the Son, and only void for ſo much. as exceeded the full Age 
of the Son; and that C. had an Intereſt in the Land, and not a bare Au- 
thority only ; for then all Leaſes muſt have been made in the Name of the 
Infant, and ſo he might avoid them whenever he thought fit, which the 
Teſtator never intended to impower him to do; but Popham Clench, and 
Fenner held, that as this Deviſe is, C. was but a Guardian for Nurture, and 
could not make Leaſes at his own: Will and Pleaſure, for then he might 
make them for an Hundred Years ; but here he can only make Leaſes at 
Will ; for there is no other Time certain appointed, and he 1s but in the 
Nature of a Bailiff, and accountable ; and therefore it was adjudged that 
the Leaſe was void; from which Caſe it appears, that if the Authority 
had been ſufficient to enable him to have made Leaſes for Years, ſuch Leaſes 
made by him, during the Continuance of that Authority, would not have 
determined therewith, but ſhould have ſubſiſted during the whole Term for 
which they were made; and the Infant in ſuch Caſe could not when he 
came of Age have avoided them, as he may Leaſes made by his Guardiau 
in Socage, if he thinks fit; becauſe the Leſſee would have been in by the 
Will and Deviſe, not by the Guardian pur Nurture. CY 

If a Woman who is Guardian in Socage to her Son marries again, and Plow. 293- 
her Huſband and ſhe join in a Leaſe of the Infant's Lands, this Leaſe up- O/torne's 
on the Death of the Huſband becomes void; for the Intereſt ſhe had in the Caſe. 
Lands was in Right of the Infant, and therefore ſhall not bind her, as thoſe 


Vox, IL 3B Acts 
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AQs ſhall in which ſhe joins with her Huſband in parting with her own 

Poſſeſſions. 8 | 

A Guardian in Socage may grant Copyhold Eſtates in his own Name, 

and ſuch Grant iha!l bind the Heir, for he is Dominus pro tempore, and 

*P age 684 » ſhall take the Profits to his own Uſe, though he ſhall account for them; 
Cro. Jac. and he ſhall keep Courts in his own Name. 


1 Owen 115. Godb, 145, Rol. Abr. 499. 2 Rol. Abr. 42. 

Mich. SW. 3. Alſo it hath been reſolved, that a Guardian in Socage may grant Copy- 

Ind. B Lac holds in Reverſion, according to the Cuſtom of the Manor, and that ſuch 

and Barter. Grants ſhall be good, though they come into Poſſeſſion during the Nonage 
of the Infant. 

2 Rol. Abr. A Guardian or Prochein Amy may make Partition in Behalf of an Infant, 

256. and it will bind the Infant, if equal ; for the Guardian is appointed by the 
Law to take Care of the Inheritance of the Infant; and this 1 and 
Diviſion of his Part from what belongs to another is ſo far from being a 
Prejudice to the Infant, that it is really for his Benefit and Advantage. 

Co, Lit. 17. As the Authority and Intereſt of a Guardian extends only to ſuch Things 

b. 59. a. as may be for the Benefit and Advantage of the Infant, and whereof he 

29 E. 3. 5. may give an Account; on this Foundation it is held, that a Guardian can 
not preſent to any Benefice in Right of the Heir, becauſe he can make no 
Advantage thercof (for that would be Simony) ; and conſequently has no- 

0% But in thing therein whereof he can give an Account, and therefore the (a) Infan: 

Oro. Jac. 99. himſelf ſhall preſent thereto. 

it is ſaid, 

that if the Heir be within the Age of Diſcretion, the Guardian may preſent in his Name. 

But Parfon's Law, c. 10. f. 76. makes a Quere hereof, and ſuppoſeth that it muſt he intended 

of a Guardian by Knight-Service, and not a Guardian in Socage. And in 3 Inſt, 186. it 

CT by my Lord Cake, that the Heir ſhall preſent of what Age ſoever he be, and not the 

vardian, 


42 E. 3. 130. But yet a Preſentment made by the Guardian in the Name of the Heir, 
is a good Title to the Heir in a Quare Impedit. 

Alfo a Guardian in Socage of a Manor to which an Advewſon is append- 
ant, if he be diſturbed, ſhall have a Quare Impedit in his own Name, al- 
though he can make no m— thereof. 
Carth. 79. If a Gnardian puts in an Anſwer to a Bill in Chancery for an Iafant, on 
3 0d, 259. Oath, ſuch Anſwer thall not conclude the Infant, nor be (6) read in Evi- 
CS 72- dence againft him; for the Effect of an Infant's Anſwer to a Bill in Chan- 

. cery is to no other Purpoſe than to make proper Parties, ſo as to have an 


71. . _ . > . 
Prec. Ch, Opportunity to take Depoſitions, and to examine Witneſſes to prove the 
329. Matter in Queſtion, 755 


— Mod 193. 

53. Gilb, EA. Rep. 4. Will. Rep. 504- pl. 145, 2 Will. Rep. 387, 401. pl. 126, 619, 
(643). pl. 202. 3 Will. Rep. 237. Stra. 506, 548. 2 Stra. 1026. Show. 89. S. C. Ec- 
cieſton and Pricy. (6) If an Infant put in an Aniwer by Guardian, and there is a Decree againſt 
him, without any Day given him to ſhew Caufe, ſuch Anſwer ſhall not be read or admitted as 
Evidence againtt him when he comes of Age; but if a ſuperannuated Defendant puts in an An- 
wer by his Guardian, it Gall be read againit him at any Time after, for he is ſuppoſed to 
grow worie, and is not to have a Day to ſhew Cauſe. Abr. Eq. 231, Leving and Caverley. 


Abr. Equ- An Eſtate having deſcended to an Infant, ſubject to Incumbrances ; and 
338 the Queſtion being, whether a Guardian might, without the Pirection of a 
Darty. 8 Court of Equity, apply the Prof ts to diſcharge the Incumbrances, or the 
Intereſt of them, or whether they ſhould not be accounted Perſonal Eftate, 
and fs the Adminiſtrator of the Infant ve intitled to them, if the Infant died 
in kis Minority ; it was held by the Court, that a Guardian, without any 
) That a Direction, may pay the Intereſt of any (c) real Incumbrance, and the Prin- 


guardian 
mould pay off a Judgment with the Profits of the Infant's Eſtate, 2 Chan, Ca, 197, vide 


rn. Ca, 136. Vern, 438. 
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cipal of 4 Mortgage; becauſe that is a direct and immediate Charge on the 
Land, but not any other real Incumbrance. 

And therefore where a Widow, who was Guardian to her Son, received 2 Vern.606, 
the Rents and Profits of his Eftates, and paid off Debts by Special. Eg, — 
ty, but took Aſſignments of the Bonds, the Son dying in his Minority, ay 
ſhe brought her Bill againſt the Defendant the Heir, for a Diſcovery of 
Aﬀets by Deſcent to ſatisfy the Money due by Bond, ſhe claiming the 
Profits as Adminiſtratrix to her Son ; and it was held by the Court, that 
* the Guardian was not compellable to apply the Profits of the Eftate of the: Page 685 
Infant Heir to pay off the Bond Debts. 

If a Guardian borrows Money of A. to pay off an Incumbrance on the 2 Vern, 
Infant's Eſtate, and promiſes to give 4. Security for his Money, but dies 480. 
before it is done, though 4.'s Money is applied to pay off the Incum- Heger and 
brance, yet the Court will not decree him Satisfaction out of the Infant's ) 
Eftate ; but if the Sum diſburſed exceeds the Profits of the Eftate, for ſo 
much A. ſhall have an Account as for Money due to the Guardian, and it 
ſhall be raiſed out of the Infant's Eftate. 

A Guardian to an Infant, having a conſiderable Sum of Money in his yern. 403, 
Hands that was raiſed out of the Infant's Eſtate, lays out, with the Conſent 435. Earl 
of his Grandmother, 3oool. in a Purchaſe of Lands which lay contiguous f Finchel- 
to the Infant's Eftate, and rakes the Purchaſe in the Name of J. S. for his n 
Benefit, if when he came of Age he ſhould agree thereto, and allow that . 
Money on Account; the Infant dying in his Minority, it was held by my 
Lord Chancellor C. B. Atkins and J. Lutavyche, againſt the Opinion of the 
Maſter of the Rolls, that though neither the Heir nor Adminiſtrator of the 
Infant were intitled to the Lands, yet the Guardian muſt account for this 
zoool. to the Adminiſtrator of the Infant; and that it was not in the (a) 

Power of the Guardian, without the Direction of this Court, to turn tke (4) Where 
Perſonal into Real Eſtate, by which it would deſcend to the Heir; and the Com- 


mitree of a 


that the Objection, that an Infant may make a Will at ſeventeen of his Lunatic in- 
Perſonal Eſtate, but not of his Real, was not anſwered. veſted Part 
of the Luna- 


tic's Perſonal Eftate in a Purchaſe of Lands made in the Lunatick's Name; and it was held, that 
they had exceeded their Power, by changing the Perſonal Eſtate into a Real, and thereby deſeat- 
ing the next of Kin in favour of the Heirs at Law; aud therefore the Court decreed, that the 
purchaſed Lands ſhould be ſold, and the Money divided amongſt the next of Kin, according 
the Statute of Diſtributions. 2 Vern, 192. Aodley and Arodley. 


A Mother, as Guardian to her Infant Son, had out of his Perſonal Eftate 2 vern. 193. 
paid off a Mortgage; the Infant afterwards died, and the Eftate deſcended Zouch and 
to a remote Heir, and then the Mother would have had back the Money, Liod cited, 
but the Court denied her any Relief. 


1— _ * * 


(H) Of the Infant's icmedp againſt his Guardian 
fo: Abuſes by him. 


T Common Law, both a Prohibition of Waſte and an Action of rag, 30 f. 
Waſte lay againtt a Guardian in Chivalry and a Guardian in Socage, 
for a voluntary, but not for permiſſive Waſte, or Waſte done by a 6 (5) But if 
Stranger, there be two 
Jointenants 


of a Ward, and the one doth Waſte ; this is the Waſte of both, for he is no Stranger. 3 E. 3. 18. 


If a Guardian ſuffereth a Stranger to cut down Timber-Trees, or to 3 Inſt. 303. 
proſtrate any of the Houſes, and doth not, according to his Duty and 
3B 2 Office 
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Office as Guardian, endeavour to keep and preſerve the Inheritance of the 
Ward in his Cuſtody and keeping, and doth not prohibit and withſtand 
the Wrong-doer ; this ſhall be taken in Law for his Conſent, according to 
the Rule, Qui non profibet quod proibere poteſt aſſentire videtur ; and if ſuch 
Waſte and Deſtruction be done without the Knowledge of the Guardian, or 
with ſuch Force that he could not withſtand, then ought the Guardian to 
cauſe an Aſſiſe to be brought againſt ſuch Wrong-doers, by the Heir, 
* Page666 wherein he ſhall recover the Freehold, and Damages for fuch Wrong and 
Diſheriſon. | 
2 Inſt. 305. And if the Heir brings his Action of Waſte within Age, the Judgment, 
according to the Statute of Gloceſter, 6 Ed. 1. cap. 5. ſhall not only be to 
recover Locum vaſiatum, but the Guardian ſhall loſe the whole Wardſhip, 
and vield to the Heir fingle Damages, if the Wardſhip be not ſufficient to 
ſatisfy the Damages. | 
2 Inſt. 305. If the Guardian doth Waſte, and after aſſigneth over his Intereſt, an 
Action of Waſte lieth againſt the Grantor in the T ener. | 
2 Inſt, 306. Alſo if the Waſte be committed ſo near the Time of the Infant's coming 
of Age, that he could not conveniently bring his Action of Waſte during 
his Minority ; yet after the Determination of the Guardian's Intereſt, he 
may bring his Action of Waſte, and in ſuch Caſe, as he cannot recover the 
Wardſhip which is ended, he ſhall by the Statute of Gloceſter recover treblg 
Damages. | 
2 Inſt. 413. By Weſftm. 2. cap. 5 If Leſſee for Years, or Guardian alien in Fee, the 
Remedy for recovering the Freehold ſhall be by an Aſſiſe of Noel Di/- 
feiſen, and both the Feoffor and Feoffee ſhall be eſteemed Diſſeiſors, and 
the Survivor of them ſhall be liable to this Remedy. So if either happens 
to die, he that ſurvives may be conſtrued a Diſſeiſor, and as ſuch liable to 
this Action. 
Not only Guardians in Chivalry, but in Socage, and by Nurture, come 
within this Law of Meſim. 2. So alſo their Alienations not only in Fee, 
but in Tail, or for Life, are within the AR. | 


Bro. Diſei- If a Guardian accepts of a Feoffment from his Ward, the Ward may 
fin 95. bring an Aſſiſe againſt him as a Diſſeiſor; for the Guardian acts contrary to 


his Duty, when he aſſents to any Alienation made by his Infant; for it is 
his Duty to protect the Inheritance of his Ward, and to deliver it up to him 
ar full Age, and not to bring it into his own Family. | 
Co, Lit. 3) If a 3 after the full Age of the Heir, continues in Poſſeſſion, 
b. 251. a. he is an Abator, and an Aſſiſe of Mortdanceſtor lies againſt him by the 
2 Inſt. 134- Heir; but he cannot be deemed a Diſſeiſor, becauſe he does not actually 
ouſt the Heir of his Freehold, which is required in a Diſſeiſin, but holds 
him out by an intermediate Entry between him and his Anceſtor, which 
makes the Diſtinction between an Abatement and a Diſſeiſin. 
Rol. Abr, If an Infant appears by Guardian and ſuffers a Recovery, this ſhall bind 
731. him; and one of the Reaſons hereof is, that if the Recovery be to the Pre- 
8 judice of the Infant, he has his (a Remedy for it againſt his Guardian, and 
Fines and may re-imburſe himſelf out of his Pocket, to whom the Law had com- 
Recomeries, mitted the Care of him. 
(a) If a | . i 
Guardian fairt pleads or miſpleads, the Infant hath an Action againſt him, Dyer 104. b. Mod. 
48, 49. 8 Mod. 25, 9 Mod. 103, 153. Fitzgib. 1, 114. Gilb, Eq. Rep. 16. Ld, Raym. 
113, 232, 600, Vern. 461, Eq. Ca. Abr. 283. Stra. 445. 2 Str. 1076, Will. Rep. 536. pl. 
736. 2 Will. Rep. 119, 244, 297. pl. 80. 387, 519, 549. pl. 180, (643). pl. 202, 3 Will. Rep. 
206. pl. 51. 208, 235 A Guardian ſuftered a Dowreſs to recover at Law, by not ſetting 


up a Term which was created for proteQing a Purchaſer, and the Infant was relieved in Equity 
Preced, Chan. 151. | ; | 


ch o. 
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(I) Of obliging a Guardian to account, and what · Page 687 
Allowances he tall have. 


Y the (a) Common Law, Guardians in Socage are accountable to the Co. Lit 8 
infant, either when he comes to the Age of (5) fourteen Years, or at (a) At —_— 

any Time after, as he thinks fit. mon Law, 

Executors 
could not have an Action of Account, nor could any but the King have ſuch an Action againſt 
them ; for Matters of Account lie ſo much in Privity between the Parties, that thoſe who are 
Strangers thereto can neither tell what Allowances ought to be made by the one Party, or what 
might be alledged in Diſcharge of the other; but by Weftm. 2 cap, 23. if the Heir make 
his Will, (which it ſeems to be agreed he may now do at the Age of fourteen) his Executors ſhall 
have an Action of Account againſt Guardian in Socage ; and by 25 E. 3. c. 5, Executors of Exe- 
cutors may have ſuch an Action; and by 31 E. 3. c. 11, Adminittrators ; and by 4 & 5 Ann. 
c. 16, an Action of Account lies againſt the Executors of a Guardian, Bailiff or Receiver. Cos 
Lit, 87. (5) That an Infant may by his Prechein Amy call his Guardian to an Account even 

during his Minority, 2 Vern, 342. | | 


But the Guardian, on his Account, ſhall have Allowance of all reaſonable Co. Lit. 89. 
Expences ; and if he is (e) robbed of the Rents and Profits of the Land. 
without his Default or Negligence, he ſhall be diſcharged thereof upon his horny — 
Account; for he is in the Nature of a Bailiff or Servant to the Infant, and tate ſuffers 


undertakes no otherwiſe than for his Diligence and Fidelity. by Thunder, 
Lightning 
and Tempeſt, or other inevitable Accidents, 8 Co. 84. 


If a Man enters as Guardian into the Lands of an Infant, who has no Rol. Abr. 
Title to be Guardian, it is at the (4) Election of the Infant to make him a 661. 
Diſſeiſor on Account of his wrongful Entry upon, and actual Ouſter of, Cro. Car. 
ſuch Infant, or elſe diſſemble the Wrong, and call him to an Account as 21 
Guardian, (4) It Guar- 


dian in Socage occupy after the Heir attain to the Age of fourteen Years, he may be charged as 
Bailiff, 2 Inſt, 380, | 


If a Man during a Perſon's Infancy receives the Profits of an Infant's wh 
Eſtate, and continues to do ſo for ſeveral Years after the Infant comes of 3. Eq 
Age, before any Entry is made on him; yer he ſhall {e) account for the y,yzp and 


Profirs throughout, and not during the Infancy only. Hotewerthy. 

5 | (e)Tharif a 
Man intrude upon an Infant, he ſhall receive the Profits but as Guardian, and the Infant ſhall 
have an Account againſt him in Chancery, Vern, 295. 


A Receiver to the Guartlian of an Infant, who has had his Account al- Preced. 
lowed him by the Guardian, ſhall not be obliged to account over again to Chan. 535. 
the Infant when he comes of Age. 

If a Guardian takes a Bond for the Arrears of Rent, he thereby makes 2 Chan.Rep, 


it his own Debt, and ſhall be charged with it. 97. Male 
and Buckley, 


If a Guardian to an Infant, whoſe Lands are incumbred to the Value of z Chan. 


600 J. buys it off with 100 J. of the Infant's Money, he ſhall not charge *43+ 
the Infant with the 600 J. 


The End of the Sz cond VoLume. 


£'# 


* 


